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*  P.,  and  1  Fortor)  88;  (1,  S  Portor)  87;  (S,  4  Portor)  89;  (4»I^6PM«>) 
80|  A  7  Porter)  81;  A  9  Portor)  88;  (1)  84,  86;  Rt)88;  A4)87| 
14,0)89;  A7)41;  (7*8)48;  A  10) 44;  (11,  12) 48;  (U^  14,  15) 48; 
as,  10)  80;  (17, 18)  88;  (18, 19)  64;  (2(^  21)  66;  (22; »)  68;  (24,  25) 

80;  (26;  27)  68;  (28, 29)  66;  (29;  aO^  tl)  68;  (31, 8%  »)  70;  (83,  H  ») 

78|  n  M^  ST)  76;  (87,  88)  79;  (88)  8L 
A8SAnA»-(l»  2) 38;  ^86;  (8)86;  (4)87,  88;  (5)89, 41;  (8)48;  (7,  8) 

44,46;  («,9)47;  (ft  10)  60;  (10;  11)  68;  (11,12)64;  (12;  18)  66;  (13» 

14)  68;  a^  15)  60;  (16, 18)  68;  (17, 18)  66;  aft  18)  68;  (19)  70;  (20)  78; 

fll,  22)  76;  (22;  23)  79;  (24)  8L 
OatvowxA— (1) 68,  64;  ^M;  (3)68;  (4)60;  (5)68;  (8)66;  (7,8|68; 

(ft  1ft  11)  70;  (1ft  1ft  14)  78;  (14, 1ft  1ft  17)  76;  (17, 1ft  19)  79;  (1ft 

2ft21)8L 
OMananooTHKirby,  Slid  1,  2  Boot)  1;  (l,2Da7)8;  (3Dfty)8;  (4  Day)  4; 

(5  Day)  6;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  18;  (8)  16;  (7)  18;  (8)  80; 

(9)  81;  (10)  86,  86,  87;  (11)  87,  89;  (12)  80,  81;  (13)  88;  (1ft  14)  86; 

(14)86;  (15)88,89;  (16)41;  (17, 18)44;  (18)46;  (19)48;  (1ft  20)  60; 

(20)  68;  (21)  64;  (21,  22)  66;  (22)  68;  (23)  60;  (2ft  24)  68;  (25)  66; 

(2ft  26)  68;  (27)  71;  (28)  78;  (29)  76;  (29,  30)  79;  (31)  8L 
DU4WA»-(1  Harr.)  88,  86,  8ft  87;  (2  Harr.)  89,  80,  81,  88;  (4  Harr.) 

48,  44;  (5  Harr.)  48,  60;  a  Houst)  68,  68;  71;  (2  Honrt.,  2  DaL 

Ch.)  78;  (2  Houst)  8L 
Ftosnu-^l) 4ft  46;  (2) 48,  60;  (3)68;  (4)6ft66;  (6)68;  (6)6ft66i 

(7)  68;  (8)  71,  78;  (9)  7ft  79;  (10)  81. 
QmmtnA^l  T.  U.  P.  Charlton)  4;  (1)  44;  (ft  3)  46;  (4,  5)  48;  (ft  7)  60; 

(ft  9)  68;  (ft  10)  64;  (1 1, 12)  66;  (1ft  1ft  14)  68;  (1ft  16)  60;  (17. 1ft  19| 
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68;  as,  2tq  65;  (21,  22;  23)  68;  (24,  28^  26)  71;  (27, 28)  78;  (2Q  V4| 
(29,  90^  81)  76;  (31,  82)  79;  (33)  8L 

XLUNOis^Brame)  2;  (1  Scam.)  25,  26^  27,  28^  29,  86;  82, 83;  (2  Soul) 
83,  85;  (3  Soam.)  86;  (3,  4  Scam.)  88;  (4  Soam.)  89;  (1  Gilm.)  41| 
(2  Gilm.)  48;  (3  Gilm.)  44;  (4  Gilm.)  46;  (6  Gilm.)  48^  50;  (11)  90i 
(11,  12)  62;  (12,  13)  54;  (13,  14)  56;  (14,  16)  58;  (16)  60;  (16)  61;  (16; 
17)  63;  (17,  18)  65;  (18,  19)  68;  (19,  20,  21)  71;  (21,  22;  23)  74;  (21^ 
24,  26)  76;  (26,  26,  27)  79;  (27,  28,  29,  30)  8L 

InxANA— (1  Blackf.)  12;  (2  BUokf.)  18^  20,  21;  (3  Blaokf.)  25, 26;  (4  BImU.) 
28,  29,  80,  82;  (6  Blaokf.)  82,  88,  85,  86;  (6  BladLf.)  86,  88^  89| 
(7  BUoki)  89,  41,  48;  (8  Blaokl)  44,  46;  (1)  48^  50;  (2)  52;  {%  8) 
54;  (3)  56;  (4)  58;  (6,  6)  61;  (6,  7)  68;  (7,  8)  65;  (9,  10)  68;  (1(^  11) 
71;  (11^  13)  74;  (14,  16)  77;  (16,  17)  79;  (18,  19)  81. 

Iowa— (MorriB)  89,  41,  48;  (1  G.  Gnene)  46,  48^  50;  (2  G.  Greeoe)  52; 
(3  G.  GrMiM)  54,  56;  (4  G.  Greene)  61;  (1,  2)  68;  (2)  56;  (8,  4)  66; 
(4,  6)  68;  (6, 7)  71;  (7, 8,  9, 10)  74;  (10, 11)  77;  (11,  12)  79;  (18, 14)  8L 

KnruoKT— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4Bibb)7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  litt  SeL  Cm.)  12; 
(3  A.  K.  Manh.,  and  1,  2  Litt.)  13;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  6 
Litt)  15;  (3,  4  Mon.)  16;  (6,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2;  8  J.  J. 
Marsh.)  19;  (3,  4,  6  J.  J.  Marsh.)  20;  (6,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  28;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana,  28;  (4  Dana)  29| 
(6  Dana)  80;  (6,  7  Dana)  82;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
85;  (1,  2  B.  Mim.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,6  a 
Mon.)  41;  (6,  6  B.  Mon.)  48;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  K 
Mon.)  46;  (8,  9  K  Mon.)  48;  (9,  10  R  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12  R  Mon.)  54;  (13  B.  Mon.)  56;  (14  R  Mon.)  58;  (14, 16  R  Mon.)  61; 
(16,  16  R  Mon.)  63;  (17  R  Mon.)  66;  (18  B.  Mon.)  68;  (1  Meto.)  71; 
(2  Meto.)  74;  (3  Meto.)  77,  79;  (4  Meto.)  81. 

LouznAva— (1,  2,  3  Mart.)  5;  (3,  4  Mart)  6;  (6, 6, 7  Mart.)  12;  (8, 9, 10, 11, 
12  Mart)  18;  (1,  2  Mart,  N.  8.)  14;  (3  Mart,  N.  S.)  15;  (4,  6  Mart, 
K.  8.)  16;  (6  Mart.,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart,,  N.  8.)  19, 
20;  (1,  2)  20;  (2,  3)  22;  (3,  4)  23;  (6,  G)  25;  (6,  7)  26;  (8)  28;  (9,  10) 
29;  (11)  80;  (12)  82;  (13,  14)  33;  (16, 16)  36;  (17, 18, 19)  86;  (1  Rob.) 
86;  (1,  2,  3  Rob.)  38;  (4,  6,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Rob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(6  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66;  (12  Ann.)  68;  (13  Ann.)  71;  (14  Ann.)  74;  (18 
Ann.)  77;  (16  Ann.)  79. 

MAcnt— (1  Greenl.)  10;  (2  Greenl.)  11;  (3  GreenL)  14;  (4  (keenL)  16| 
(6  Greenl.)  17;  (6  Greenl.)  19;  (6,  7  GreenL)  20;  (7,  8 Greenl.)  22;  (8,  9 
Greenl.)  23;  (10  Me.)  25;  (11)  26,  26;  (12)  28;  (13)  29;  (14)  80;  81| 
(16)  32;  (16,  16)  38;  (17)  35;  (18, 19)  36;  (20)  87;  (21, 22)  38;  (22, 29) 
89;  (23,  24)  41;  (25)  43;  (26)  46;  (26,  27)  46;  (28,  29)  48;  (29,  30^  31) 
50;  (31,  32)  52;  (32,  33)  64;  (34,  35)  56;  (35,  36,  37)  58;  (37)  59;  (38) 
61;  (39,  40)  68;  (41,  42)  66;  (43,  44)  69;  (46,  46)  71;  (46,  47)  74;  (48^ 
49)  77;  (50)  79;  (51)  81. 

MAitTLANiMl.  2,  3,  4  H.  ft  M.)  1;  (1  H.  ft  J.)  2;  (2  H.  ft  J.)  3;  (3  H.  ft  J.) 
5,  6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  9;  (6  U.  ft  J.)  14;  (7  H.  ft  J.)16;  (1  BL 
Ch.)  17, 18;  (1  U.  ft  G.)  18;  (1,  2  GiU  ft  J.)  19;  (2  BL  Ch.,  and  1^  8  Qw 
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kJ.)mh9VL0k^9adt0.hJ.)Z»;  (4,  6  O.  ft  J.)  88;  (8^6  O.  ft  J.) 
•5|  (a^70.ftJ.)t6)  (70.ftJ.)88;  (80.ftJ.)89;  (90.ftJ.)8lt 
(10  O.  ft  J.)  88;  (11 0.  ft  J.)  88»  8S»  87;  (120.ftJ.)88;  (1(HU)89; 
CiCKB)41;  (3CUU)48;  (4CKU)46;  (6^  6(301)46;  (6» 7 GiU)  48; (8 QiU) 
80;  (9GiU)fi8;  (1)  54;  (2;  8)  66;  (4»  6)  69;  (6, 6, 7)  61;  (8)68;.  (9)  66; 
(Ml  11)  89;  {12,  IS)  71;  (14»  16)  74;  (16,  17)  77;  (17, 18)  79;  (18^  19)  8L 

MAauanmm^QiK^)  1;  (1)  8;  (2;  8;  4)8;  (6^  6)  4;  (7, 8)  6;  (9, 1(^  11)  6; 
(12, 13, 14)  7;  (16, 16)  8;  (17)  9;  (1  Pick.)  U;  (2  Pick.)  18;  (8  Fink.)  16; 
(4»  6  Piek.)  16;  (6  PSek.)  17;  (7t  8»  9  Piok.)  19;  (9, 10  ^kk.)  80;  (11, 12 
PIdt)  88;  (12;  13  Piok.)  84;  (13, 14,  16  Pick.)  86;  (16, 16  Pick.)  86; 
(la;  17  Piok.)  88;  (18  Piok.)  89;  (19  Piok.)  81;  (20  Piok.)  88;  (22  Piok.) 
88;  (23  Piok.)  84;  (24  Pick.,  and  1,  2  Met)  86;  (2, 3  Met)  87;  (8, 4, 6 
Met)  88;  (6, 6, 7  Met)89;  (7, 8  Met)  41;  (9;  10Met)48;  (11, 12 Met) 
46;  (12;  13 Met) 46k  (1,  2  Coah.)  48;  (3,  4  Coah.)  60;  (6Chiah.)61; 
(6,  6 Cbah.)  68;  (60iiah.)68;  (7,  8  Chiah.) 64;  (9  Chiah.)  66,  67;  (10 
Ouh.)  67;  (11, 12  Chiah.)  69;  (1, 2  Qnj)  61;  (30ifty)  68;  (4  Qnj)  64; 
il^%7  Qmj)  66;  (8^  9;  lOC^ny)  69;  (1(^  11, 12  Qnj)  71;  (12,  la  14 
Gray) 7^  (14, 16, 16) 77;  (1, 2  Allen)  79;  (3  Allen) 80; (3, 4,6 Allen)  8L 

VnoouiMl  Bong.)  40;  41;  (2  Dong.)  43, 46, 47;  (1)  48^  61, 68;  (2)  66, 
67;  (2;  3)69;  (8)  61,  64;  (4) 66^  69;  (6) 71;  (6,  6)  78;  (6;  7)  74;  (8^ 
9)  77;  (9)  80;  (9;  10)  8L 

MDnrvoEA.^1)  66,  61,  66^  69;  (2)  78;  (3)  7^  (4,  6)  77;  (6^  6)  8a 

MiHiinm-IWalker)  18;  (1  Bow.)  86, 88^  89, 81;  (2  Bow.)  88;  (3, 4  How.) 
84;  (4,  6  How.)  86;  (6  How.)  87;  (6  How.)  88;  (7  How.,  and  1  Smedoa 
•ftM.)40;  (2;38medeaftM.)41;  (4,6SiiMdeaftM.)48;  (6, 6, 7 Smedea 
ft  M.)  46;  (8,  9  Smedea  ft  M.)  47;  (9,  10  Smedea  ft  M.)  48;  (11  Smedea 
ft  M.)  49;  (12;  18  Smedea  ft  M.)  61;  (13,  14  Smedea  ft  M.)  63;  (23)  66, 
67;  (24,  26)  67;  (26,  26)  69;  (27,  28)  61;  (28,  29,  30)  64;  (31,  82)  66; 
(33,  34)  69;  (36,  36)  78;  (36)  74;  (37,  38)  76.;  (38,  39)  77;  (39)  8a 

Mmouu— (1)  18;  14;  (2)  88;  (3)  88,  88,  86,  86;  (4)  88^  89, 81;  (6)  81, 
88;  (6) 84,  86;  (7)  87,  88;  (8)40;  41;  (9)  48;  (9, 10)  46;  (10, 11)  47; 
(11, 12)  49;  (12)  61;  (13)  68;  (14, 16)  66;  (16, 16, 17)67;  (17, 18, 19)  69; 
(19,20161;  (20, 21, 22)  64;  (22,  23,  24)  66;  (24,26,26)69;  (26,27)78; 
(28)  76;  (29,  30;  31)  77;  (31)  80.  ^ 

Viw  lii308HiaB-(l)  8;  (2)  9;  (3)  14;  (4)  17;  (6)  80;  88;  (6)  88,  86,  86; 
(!)  2%  88;  (8)  9B,  89,  31;  (9)  81,  38;  (10)  34;  (11)  86;  (12)  37;  (13) 
9h  (13,  14)  40;  (16,  16)  41;  (16,  17)  43;  (18)  46,  47;  (19)  49;  (19,  20) 
61;  (21,  22)  68;  (22,  23,  24)  66;  (24,  25,  26)  67;  (26^  27,  28)  69;  (28, 
29)  61;(30;  31, 32)  64;  (3^  34)  66;  (34, 36)  69;  (36, 37)  78;  (37, 38, 39)  76; 
110,41,42)77;  (42,  43)  8a 

Vf^'  Jbuet— (Ckxze)  1;  (1  Pen.)  8;  (2  Pen.)  4;  (1  Soath.)  7;  (2  South.)  8; 
a  Halrt.)  10;  (2  Halat)  U;  (3  Halat)  14;  (4  Hakt)  17;  (6  Halst)  18; 
(6  Halat)  19,  80;  (1  Sax.,  7  Halat)  81;  (1  G^.,  1  Sax.,  7  Halat)  88; 
a  Sax.,  1  Or.)  83;  (1, 2€hr.)  86;  (2  Gr.)  87;  (3  Gr.)  88,  89;  (2  Gr.  Ch.) 
89;  (1  llair.,  3Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Oh.)  88;  (2  Harr.,  1  Gr.  Oh.) 
84;  (1  Gr.  C^,  2,  3  Harr.)  86;  (3  Harr.)  37;  (3  Gr.  Oh.,  1  Spenoer,  3, 
4  Harr.)  88;  (I  Spenoer,  3Gr.  Ch.)  40;  (3G^.  Ch.)  41;  (1  Spencer,  3Gr. 
Cb.,  1  Halat  aL)43;  (1  Spenoer,  1  Halat  Ch.)46;  (1  Zab.,  2  Halat  Cii.) 
47;  (2  Zab.,  3miat  Ch.)  61;  (2,  3  Zab.)  63;  (3  Zab.,  4  Halat  Ch.)  66; 
(3  Zab.,  1  Stoek.  (3l)  67;  (4 Zab.,  1  Stock.  Ch.)  69;  (4  Zab.)  61;  (4  Zab., 
I  Datoh..  1,  2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dntoh.)  67| 
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(1  IHitoh.,  S  Stock.  Gh.)  69;  (3  Dutch.,  1  BsmI^  ■%.)  7B)  (4J)sloh.> 
nt  (4  Datoh.,  2  BeMley'i  Eq.)  78;  (6  Dnu  U.,  I  McTaHw)  8a 
r  Yois— (1,  2  Johns.  Cu.)  1;  (3  Johns.  Gm.,  1,  2  Ciu.  Cm.,  1»  S;  S  OU.) 
8;  (1, 2;  3  Johns.)  8;  (4, 6  Johns.)  4;  (8,  7, 8  JoboM.)  6;  (9,  10, 11  Johns.) 
8;  (12;  1^  14  Johns.,  1,  2  Johns.  Ch.)  7;  (16, 18,  17  Johns.,  3,  4  Johns. 
Oh.)  8;  (18  Johns.,  6  Johns.  Ch.)  9;  (10  Johns.,  8  Johns.  Gh.)  10;  (20 
Johns.,  7  Johns.  Gh.)  U;'(l  Gow.)  18;  (Hop.  Gh.,  and  2  Gow.)  14;  (3»  4^ 
6  Gow.)  16;  (8  CW.)  16;  (7  Gow.)  17;  (8^  9  CW.)  18;  (1  Paig^  1,  2 
W«nd.)19;  (1^  3  Wend.)  80;  (2  Psigo,  4,  fi,  8  Wend.)  81;  (l^SPaig^ 
8k  7,  8W«nd.)88;  (3 Paige) 88^  84;  (8^  9^  10 Wend.) 84;  (4Fuge,  IQ, 
11  Wend.)  85;  (4  Pkige,  11, 12,  IS  Wend.)  87;  (5  Pldg^  13;  14  Wend.) 
88;  (8  Piuge)  89;  (16^  18  Wend.)  80;  (8;  7  Bulge,  17,  18  Wend.)  81| 
(7  Pug^  19,  20  Wend.)  88;  (7,  8  Puge,  21,  22  Wend.)  84;  (23,24^28 
Wend.,  8  Paige)  85;  (2S,  28Wend.,  1,2  Hill,  9  Paige) 87;  (9  Puge,  %  8 
mi)88;  (10 Pug^  4,  fi,  8 HOI) 40;  (8HiU)41;  (7  Hill,  IQ,  11  Pkige) 
48;  (l,2I>enio^llPidge,lBari>.Gh.)48;  (1,  2  Barb.  Gh.,  S  Denio)  45| 
(4^6Denk^2Barb.Gh.)47;(3Barb.Gh.,8Den]o)49;  (1,2)49;  if,W^ 
51;  (8,4)58;  (4»  8,8)55;  (8,7)57;  (7,  8;  9)59;  (9, 10) 81}  (11, 18> 
68|  (12;  13)  64;  (13,  14)  67;  (16, 18)  69;  (17,  18)  78:  (18^  1^,  20)  75» 
(A  22)  78;  (23;  24)  8a 

G4BOUHA— (1  Mart,  1  Hayw.,  1  TkyL)  1;  (2  Hayw.,  1  Goni.)  8; 
(1  lfarph.)8, 4;  (2MQr|^)5;  (1, 2LawRtp.)6;  (IT. B.) 7;  (SMnph., 
1  Hawks)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dot.)  17^ 
CI  Dot.)  18,  81;  (1  Dot.  Bq.)  18;  (8  Dot.,  2  Dot.  Bq.)  88, 84;  (4DeT.,. 
9  Dot.  Bq.)  85;  (4  Der.,  2  Dot.  Bq.,  1  Dot.  ft  &,  1  Der.  ft  B.  Bq.)87( 
(1,  2DeT.  ft  &,  1  Dot.  ft  &  Bq.)  88^  80;  (1  Der.ft&Bq.,  2DeT.  ft&> 
81;  (8,4DeT.ft&,2DeT.ftB.Eq.)88;  (4DeT.ft a,2DeT.ftB.Eq.^ 
84;  (1  lied.)  85;  (1  lied.  Eq.)  86;  (2  lied.)  87;  (2;3Iied.,2Ired.Bq.> 
88;(8,4Iied.,2;3Ifed.Bq.)40;  (4,  6 lied.,  Sited.  Eq.) 48;  (6,8Ifed. 
8;  4  lied.  Bq.)  44;  (8;  7  lied.,  4  lied.  Eq.)46;  (7, Slivd., 4, 6Iied.  Eq.^ 
47;  (8,  9  lied.,  6  Ired.  Eq.)  49;  (9,  IQ,  11  Ired.,  8  Ired.  Bq.)  51;  (11 
Ifed.,  7  Ired.  Bq.)  58;  (12;  13  Ired.,  8  Ired.  Eq.)  55;  (13  lied.,  8  Ired. 
Bq.,  Bnsbee  L.,  Bnsbee  Bq.)  57;  (Bosbee  L.,  1  Jones  L.,  Bosbee  Bq.,  I 
Jones  Eq.)  59;  (1,  2  Jones  L.,  1,  2  Jones  Eq.)  68;  (2  Jonee  Bq.,  8;  3- 
Jones  L.)  64;  (3,  4  Jones  L.,  2;  3  Jones  Eq.)  67;  (3  Jonee  Bq.,  4, 6  Jonea 
L.)  69;  (6,  8  Jones  L.,  4  Jones  Bq.)  78;  (4, 6  Jones  Bq.,  7  Jonee  L.)  75| 
(6,  8  Jones  Eq.,  7,  8  Jones  L.)  78;  (8  Jones  L.)  80. 

Ono— (1)  18;  (2)  15;  (3)  17;  (4)  19, 80;  (6)  88, 84;  (6)  85, 87;  (7)  88;  80» 
(8)  81,  88;  (9)  84;  (10)  86;  (11)  87,  38;  (12)  40;  (13)  48;  (14, 16)  45» 
(18)  47;  (17)  49;  (18)  51;  (19)  53;  (20)  55;  (1,  2  Ohio  St.)  59;  (3,  4 
OhioSt.)68;  (4,  6  Ohio  St.)  64;  (6, 8  Ohio  St.)  67;  (7,  8  Ohio  St)  TOr 
(8,  9)  78;  (10,11)  78;  (12)  8a 

Obiooh— (1)  68,  75;  (1,  2)  8a 

Pbuvstltania— (1  Add.,  1,  j^  3  DalL,  1,  2  Yeates)  1;  (1  Bin.,  8;  4  Yeates)  2i 
(2Bin.)4;  (3,4Bin.)5;  (6,6Bin.)6;  (1,  2  Serg.  ft  R.)  7;  (3,4Serg.ft 
R.)  8;  (5,  8  Serg.  ft  R.)  9;  (7  Serg.  ft  R.)  10;  (8,  9  Serg.  ft  R.)  U;  (10 
.  Serg.  ft  R.)  13;  (11,  12  Serg.  ft  R.)  14;  (13  Serg.  &R.)  16;  (14,  15,  18 
Serg.  ft  R.)  16;  (17  Serg.  ft  R.)  17;  (1  Rawle)  18;  (2  Rawle)  19;  (^ 
Rawle,  1,  2  Penr.  ft  W.)  21;  (3  Rawle,  2,  3  Penr.  ft  W.)  88,  84;  (4 
Bawle,  1,  2  Watts)  86;  (4  Rawle,  2,  3  Watts)  87;  (5  Ram^e,  4  WattB> 
^i  (1  Wh&rt.)  29;  (1,  •>  WharL,  5  WatU)  30;  (6  Watts,  3  Whart.)  81^ 
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(7WiMi)at)  f4W)iwt)88;  A9Watt%i»  9Wbart.)84|  A10Wfttt% 
•  W)iwt)d6;  (eWhirt,  l»8;SWtttsft  &)87;  (SWfttfcift&)88^ 
Ai»SWattefta)80|  (6,  6  Watts  ft  &)  40;  (7»  1^  9  Wttts  ft  8.)  42| 
(1.8Pk.8t)44>(fl;^4,6)45M5.*7)47;(7.^9,10)49;(10.11,12> 
61;  (it,  H 19)  08;  {1%  17, 18)  66;  (18^  19, 20)  67;  (20^  21)  69;  (22)  60; 
(22,29,24)68;  (24, 96)  64;  (26^  27)  67;  (28, 29)  70;  (29,90^91,32)72; 
(12,  33;  34)  76;  (3^  96^  97)  76;  (38,  99^  40;  41)  8a 

IiLAiaMl)  19*  86^  81*  88;  (2)  66,  67, 60;  (9)  68;  (9;  4)  67;  (4, 5> 
70;  (5)  73;  (6)  76,  78;  (!)  8a 

Oamilina— (1,  2  Bay,  1  Demi.  Eq.)  1;  (2  Damk  Eq.*  1  Bkvr.)  8^ 
(9  Bk«T.)  8;  (9  DeHn.  Eq.,  2  Bmf.)  4;  (9  Damk  Eq.,  9  Bnn)  6i 
(4 Dmhl  Eq.,  9 Bnr.)  6;  (lNofelftlC.)8;  (1  Kofel ft IL,  1  MoOord)  10^ 
a,21fin)18;  (2HcCQtd)18;  (1  Harp.  Eq.)  14;  9 MoOord)  16;  (1,  2 
IfflOoid  Ch.)  16;  (4  HoOord)  17;  (1  Harp.)  18;  (1  BaL)  10;  (1,  2  Bai., 
1  Bd.  Eq.)  81;  (2  BaL,  1  BaL  Eq.,  1  Bioh.  Eq.)  88;  (1  Bidi.  Eq.)  84;. 
(1  mi,  lHmGli.)86;  (2Hin,  l,2Hm  C^l)  87;  (2  HiUOIi.) 89;  (9 Hill, 
1  Biby,  1  Biley  C^L,  2 HiU Oi.) 80;  (Diu]k3r)81;  (Bioe)88;  (Cbmr^y 
84;  (1  MoliiilL)86;  (1  HeMnlL  Eq.,  2  Moli«U.)87;  (2  HeMiilL,  1 
8paBnEq.)80;  (1  Speui,  1  Spaan  Eq.)  40;  48;  (1  Bldi.  Eq.,  1  Rioh.)^ 
8  SpMora)  48;  (1,  2  Bioh.,  1,  2  Bioh.  Eq.)  4^  (2;  4  Blah.)  46;  (21Uch. 
■q.)  46;  (1  Stnbw  Eq.,  !»  2  8Mbw)  47;  (%  9  Sferah.,  2  Sferah.  Eq.)  49^ 
A  4  Bfcrali.,  9  Stnbw  Eq.)  61;  (4,  6  Strabw,  4  Bidh.,  4  Stroh.  Eq.)63-^ 
A  4  Bidh.  Eq.,  4,  9^  6  Bioh.)  66;  (4  Bioh.  Eq.,  6  Bioh.)  67;  (9^6Bieh. 
Eq.,  dBich.)  60;  (9»  7  Bioh.  Eq.,  7,  9  Bioh.)  68;  (7,  9  Bioh.  Eq.,  8,  9 
Bkh.  L.)64;  (4, 10  Bioh.  L.)  67;  (8;  9  Bioh.  Eq.,  1(^  11  Bidi.  L.)  70^ 
00 Bioh.  Eq.,  11  Bidh.L.)78;  (12  Bioh.  L.,  11  Bioh.  Eq.)76;  (12  Bioh. 
L.,  11, 12  Bioh.  Eq.)  7a     * 

tBMmwmum  (lOmt.)  8;  (1  Oboko^  20TWt)  6;  (9,  4»  6  Hay.)  9;  (Ptook)  14;^ 
OL  ft  Y.  17;  (1,  2;  9  Yerg.)84;  (4,  6  Yerg.)  86;  {%  7  Yarg.)  87; 
8  Taq(.)  88;  (9;  10  Yarg.)  80;  (ID  Yafg.)  81;  (1  Maiga)  88;  (1  Hiimph.> 
84f  (1  Hbu^)  86^  87;  (9  Hwaph.)  80;  (4  Humph.)  40;  (5  Hnmph.y 
48|  (9  Hunph.)  44;  (7  Honiph.)  46;  (9  Humph.)  47;  (8^  9  Hnmph.)  49^ 
(%  10  Hnmph.)  61^  (1(^  11  Humph.)  68;  (1  Swan)  66, 67;  (2  Swan)  68;. 
a  8oMd) 60;  (1,  2 Snaad)  68;  (2 Snaad) 64;  (3  8iiaad)66;  (3,48oaed). 
87;  (4,  6  Snoad)  70;  (9  Snoad,  1,  2  Haad)  73;  (2,3naad)76;  (1  Cold. 
waD)7a 

TkSA»-(l)  46;  (2)  47;  (9)  49;  (4^  9)  61;  (9^  6)  66;  (6)  66;  (7,  8,  9)  68^ 
(9,  la  11)  60;  (11, 12;  13)  fB;  (13;  14,  19)  66;  (16, 17, 18)  67;  (18,  19, 
20)70;  (20, 21,  22)  78;  (22)76;  (23, 24)  76;  (25,  25  Snpp.)  78;  (26)  80. 

▼moirT— (1  N.  C^up.,  1  D.  Chip.)l;  (1,  2  lyier)  8;  (1  D.  Chip.)  0.  12i 
(1  Aik.,  2  D.  Chip.)  16;  (2  Aik.)  16;  (1)  18;  (2)  19,  81;  (3)  81,  88;  {Ay 
88^84;  (9)86;  (6)87;  (7)80;  (8)80;  (9)  81;  (10)  83;  (1 1)  34;  (12)86^ 
(13)87;  (14)89;  (15)40;  (16,  17)48;  (17,  18)44;  (18, 10)40;  (19)47^ 
(20)  40;  (20;  21)  60;  (21,  22)  68;  (22,  23)  64;  (23)  66;  (24, 26)  68;  (25, 
96)  60;  (26^  27)  68;  (27,  28)  66;  (28^  29)  67;  (29)  70;  (30;  31)  73;  (31, 
92)  70;  (3S2,  33)  78;  (33,  34)  80. 

^ZMnriA— (1  Jaft,  1,  2  Waah.,  1,  2  Cdl)  1;  (3, 4, 9  Call)  8;  (1,  2  Han.  ft  M., 
6  CaH)  3;  (4  Han.  ft  M.,  1  MunL)  4;  (1  Ya.  Caa.,  2,  3  Muni)  6;  (4  Manf.y 
6;  (9  Monf.)  7;  (6  Munf.)  8;  (1  GUm.)  9;  (1  Band.)  10;  (2  Band.)  14; 
(3,  4,  Band.)  16;  (5  Baad.)  16;  (G  Rand.)  18;  (I  Laigh)  10;  (2  Leigh)  9U 
O  Lei«^)  83;  (3,  4  LcigL)  C4:  (4  Uigh)  80;  (5  Leigh)  87;  (6  Leigh)  89r 
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(7Lii|^)80;  (8L0ifl^)81;  (9  Ld^)  88;  (10  Ld|^)  84;  (11  Wg^)  Mf 
(11, 12  Ldgfa) 87;  (1  Bobw) 80, 40;  (2  Bolk)  40;  (1  Ckstt)  48;  (20ntt> 
44;  (SQntt)46;  (4  (}ntt)  47;  (4^6Orttfc|.)80;  (fi,6  0ntt)68; 
(7Qntt)  M;  (I,  8  Ontt)  M;  (9Ckstt)  68;  UK  lOOntt)  60;  (11 
Ontt )  68;  (12  Ontt)  66;  (IS  Oratt)  67;  (ISCkmlt)  70;  (14 QntL)  78; 
(16  Ormtt.)  76;  (16^  16  Qimtt)  78;  (16  C»ratt)  8a 
Wnoomor— <1  Pin.)  80,  40,  48,  44;  (2  Pin.,  1  Glumd.)  68;  (I;  SPia.,  S;l 

0liaiicL)64;(SPiiL)66;  (1,2)60;  (8)68;  (4) 66|(n68||9f0t 0)9*1 
(7,  «,  9^  IQ  76;  {1<K  n.  12)  78;  {\%  14) 
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WatUnsT.  liaftfai J^tdgmMU 24  Ark.  14 61 

WbHhMd ▼.  K^jw. Pnem ll]kn»416. ITS 

WDdnaaaw.OMj. P^mtn llla«ri»  167 428 
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Hobila  oio.  R.  R.  t.  YaiidaL303^  897 

MoMar.BM. 298 

Ifakalwinnii  Hill  Ouul  Cow  t. 

Woodbarr 136 

Jfonadaook  R.  R.  ▼.  lUt 896 

IfonkT.  Hocna 80(^304 

T.  Pritehatt 68 

▼.SinaDy 232 

IfoQialkv  Thab 683 

1fontareyaiQ.RR.T.Hi]drath.  395 

Maatgomrj  r,  Byera 148 

IfantgouMfyy.  DorioD. 776 

Mat.  Ban.  Aaa'n  v. 

736 

T.Tatt 148 

Mon^omary  T.  Wight 614,  619 

Moody  T.  naming 647 

Moon T.  Dnrdan. ••••......  192 

Moooey  T.  Kannatt 609 

Moor  V.  Vaasia. 683,  685 

Moora  T.  Andara. 166^  241 

Moora  T.  CSabla 263 

Moorar.lUL 715 

Moora  ▼.  Farroir. 776 

Moora  T.  Hillabrant 145 

MooroT.  Hood 304 

Moorar.  Laaanr 726 

Moora  v.  Mandlabanm. 666 

Moora  t.  Mapla. 300 

Am.  Dm.  Vol  Lzzxi-t 
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Moora  Y.  Moiria. • 286 

MooiOY.  NeU 224 

Moore  Y.  Pendleton 777 

Moora  y.  Protection  Ina.  Co. 5^,  536 

Moore  T.Sanbonia.  688  584 

Moore  Y.  Sinka 871 

Moorar.  Wilkinaon..... 114 

Moore  y.  Withanboig 472 

Morgan  Y.  Dndley...'.  •• 620 

Morgan  y.  Kinsr 683^  684 

Morgan  Y.  Raaoing..... 588 

Mor£^  Co.  Y.  Thomaa 899 

Morria  y.  Morria 92 

MorriaY.  Price 470,478 

Morria  Y.  Samnt. 451,  492 

Morriaon  Y.  &ile^ 258 

Morriaon  y.  Momaon. 487 

McMTiaon  y.  Tannaaaea  etc  Lia. 

Co 630,664 

Moi^riaon  r.  Thnnnan 684,  588 

Morroff  Y.  Weed 423^  424.  427 

MoraoY.Pika 514 

Morton  Y.  Thnrber 737 

MoaelayT.  Brown 736;  737 

Moeea  Y.  McDiYitt 738 

MoeeaY.PittabaripiataR.RCo.  810 

MottY.  Stota 71,73,74 

Mowbray  Y.  State 405 

Mower  Y.  Leioeatar 686 

Mower  Y.  Wataon 61,  63;  66 

Mt  Sterling  Coal  Road  Cow  y. 

Little 

Mahling  Y.  Sattlar  4  Co 811 

Molf^Y.  Stalnnbaok 804 

Mailer  Y.  Bogga. .. : 117 

Monn  Y.  ConimVa  Co W 

MannY.  Haynea 772 

ManroaY.  Lake ••••« 

Monroe  Y.  Woodioff 

MordookT.  8nnmar..» 267 

Morphy  Y.  LooiaYiUa..... 107 

Marphy  Y.  Kapa  Co 107 

Marphy  y.  Pa^e'a  alo.  Ina.  Co.  690 

Marphy  Y.  Sherman 476 

Marray  Y.  Able 166^  241 

Mortaagh  y.  City  of  St  Looia. .  162 
Moakingam   ViOley   T.    Cow  y. 

Ward. 399 

Maaaey  y.  Herahey •  .•••.•••.•••  686 
Mat  Benefit  Ina.  Cc  y.  Brown.  776 

MyeraY.  FarrelL 477,  479 

Myera  Y.  Walker 286 

Myera  Y.  Wright 477,478 

NagloY.Macy 146 

Nat  Fire  Ina.  Cc  y.  Crana 137 

NaYe  Y.  Kave 848 

Naylor  y.  Winoh 661 

NoalY.Coe 497 

Nelson  Y.  Blakey 402 

Nelson  Y.  Bostwick. 362 

Nelson  Y.  BanielaoD. 477,478 

Nelaonr.  Vorca 
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K«irwT.8ooM 744 

KermaT.  Ptoorift 810 

KeirittT.'BMoo. 263 

K«v  AllNUiy  eto.  B.  R.  t.  FmIcLi.  896, 

400,401 
N«v  Albany  eto.  R.  R.  t.  Mo- 

Oormiok 8^894^806 

Hewirk  Flank  Road  Ckxy.  Elmer.  686 
New  Bedford  T.  Corp.  t.  Adama.  884 
Nevbnigh  Tunpike  ▼.  Miller. . .  848 
Kev  Ei^^baid  iL  &  0&  y.  Hen- 

diidnon. 786 

KevBni^andetak  laa.  Co.  t.  Wet- 
more 276 

Hew  Hampafaira  Osnft.  R.  R.  t. 

Jolmaon. 894^402 

V ev  Hope  Delaware  Bridge  Cow 

T.Pet^ 669 

Newlin  T.  Oibotna. 861 

Newman  t.  Chapman 777 

Newman  T.  WilMta S8B 

New  Orleana  ete.  R.  R.  Ca  ▼• 
Bust 840 

Newport  T.  Tijlflr* M4 

NewBom  t.  Jaokaon •  •  •  876 

Newton  T.Pope 209 

Newtown  and  Bridgeport  ^un- 

pikeCay.  Northnip. 166^  167 

N.  T.  ete.  FenyOow  y.  Moore...  209 
N.  T.  ete.  T.  Cow  y.  Diyborg. ...  618 

N.  T.  eto.  R.  R.  y.  Hant 898 

Nichola  y.  BeUowB 806,780 

Nichola  y.  Kribe. 469 

Nidiola  y.  State 677 

NiooU  y.  Maaon 

NiooU  y.  Malar 

Niooll  y.Todd 

NioolaonFiayementOowy.Fkintv.  107 

Nieman  y.  Wintker. 

Niller  y.  Jolmaon. 

Nobleboro  y.  dark. 778 

Noble  y.  Odlender. 896 

Noeklea  y.  %Kroeiler. 469,  471 

Noely.Ewing 859»  880 

Nolle  y.  Thompeon 468 

Nolle  y.  Thompeon 479 

Nolton  y.  Weatem  R.  R.  Com^  888 

Norcroaa  y.  Thomaa .o^  688 

Nordhanay.  Petenon. 476^480 

Norria  y.  Harria 143 

Norriay.  Mayor  eto.  of  Baltimora.  648 
North  Bridgewater  Bank  y.  Cope- 
land 736 

North  Caroluia  R.  R.  y.  Leaoh. .  896 
Northern  Cent.  ete.  R.R.y.£alow.  898, 

895,897 

Northern  R.  R.  y.  Miller. 894 

Northrop  y.  Cnrtia. 163 

Northrop  y.  Gravea. 669,  667 

Northrop  y .  Newtown  and  Bridge- 
port Tompike  Co. 163 

Northmp  y.  Oarrett. 473,  475 

Norton  y.  Doherty 631 


Norton  y.  MardflB 

Norton  %    Norton 767 

Norway  l'Laiu«  co.  w.  Boetott  and 

MaineR.R. 729- 

Nowlany.Cain 6G3- 

Noy ea  T.  ShephenL 579* 

Nulton  y.  Clayton 896^ 

Nntting  y.  ConneotioBt  Riyer  R^ 

R 720^ 

Obeme  y.  Caylocd 474- 

Oooidantal  Lu.  Co.  ▼•  Oanafaom.  401 
ODonald  y.  Ryanarille  etow  R.  R.  89» 

OTerrall  y.  fiimplol 429' 

Ofintt  y.  Bdwaida 471^478 

Ofihtt  y.  Flaggy. 617t  618- 

OgdenaboighTjBank  tif  y.   Ar- 
nold   66I' 

OgdenaUugh  eto.  R.  R.  ▼.  Reat  J|^ 

Ogdenabvfi^  etow  R.  R.  ▼.  Wol- 

oa»rJimly//^y^y////^ly.  874 

O^iady  y.  Jnlian 477»  47» 

CHuo  Life  Ina.  4  Tknal  Cow  ▼.    ^ 

Pom  mnA  Wnm -,--,--^,.^-.^   636- 

Ohk»ataR.R.CowT.8kanaleldft.  9» 
OhioetaR.R.Co.y.Tbidan..  84» 

Ohk»  y.  Sommona • 8^ 

Oleaon  y.  Bollard 461 

OXinda  y.  Lothrop 748^  74t 

Oliyer  y.  Cameron 270 

Oiiyery.  Woroeater.... 68^ 

ONeiU  y.  Annett 588' 

O'Neill  ▼.  Bradford  • .  /i^ ^06> 

Orohard  y.  Sofaool  Diatrial 7a6> 

Oregon  Cnt.  R.  R.  y.  SoojBgEpn .  401, 

402* 

Organ  Company  ▼•  Starkmr 801* 

Ongiaal  Hartlepool  Conknoa  Cow 

y.GiT* 68r 

Orr,  Matterof 146i 

Oigoody.  MoConnell 261^287 

Oigood  y.  Niflhob ••••  75^ 

Oaatrioh  y.  Oreenbanm 478 

Otia  y.  Jonea 48(^ 

Otmer  y.  People 260* 

Oyeneera  y.  Gnllito 427 

Oweny.  Peaooek  ....•; S26 

Owenay.  Lewia 874> 

Owenay.Star 471^ 

Oxford  Xompika  Cob  y.  Boaael  •  168^ 

Pteifio  R.  R.  y.  Hn|^ 401 

Paoky.  Carder 156> 

Pagey.  Commonwealth ....78;  74»  75- 

Page  y.  Parker 58^  876- 

Pamey.  Tncker 776- 

Palmer  y.  Lawrenoe 416 

Palmer  y.  Maaon 795- 

Palmer  y.  Mulligan 683^ 

Palmer  y.  Oakley 22» 

Panooast  y.  Trayelera'  Ina.  Co. . .  78^ 


PHidiT.  Hon^.. 


V»A»r  y.  Cntlw  HUl-dMi  Co. . .  5S5 

Fsrk«r  r.  EnMry 390 

Awker  ▼.  Ow^im 938 

PUk«  r,  Nothan  CsnL  sto.  B. 

R Sra,  190^  387,  402 

-    ■  -    -  .075 


Pukar  T.  ThoBH S76^  892 

PttrUrant  r.  Tan Oortkndt  ....  83S 
FWb  T.  Mia.  CU'>  T.  Co..  ..613,  fllB 

Fltria  T.  Bortco 866.  S67 

FarkiY.  EniuTill*atebR.R...  S99 

Pirmtt'i  flilniM  rirt S3S 

SknanBuikT.  Sunnt  B19 

iT.^Tii 298 

«r.  WMteraD.  T.  Co..  614 

PttA  ▼.  01^  it  Conngtoo 664 

PutMV.Paoda 701 

rutnoav.  B^bn 366,207 

Futmwn  T.  Oawford 368^  3(» 

PKttWMBT.  IfABtMiT* fttO 


r^I^Sw!! 


Fbjm  ▼.  BnOwd 

PkvMT.  Fan* 

rnbodTT.Howd.... 
habodj  T.  HeAvoj.. 


ua 


r.Habqr aoi 

Mwv.BkbwdMi 469 

P^lwBot  ate  R.  B.  T.  BwtlaM.  S9S 
F«MlMoat  B.R.T.  DamiDW....  393 
PMotNoot  ata.  R.  a  T.  DoiibJH,  898 
FMolMeo««ta.  B.  B.  v.Whitt.898,  400 


PaopU  T.  AdaoM . . 


.  778 
..411,410 
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FtopbT.  Bodar... 

{■eoplo  V.  Ouwd 

Pwpla  T.  a^  e(  St.  Lo«fa.  .582;  I 

PeoaloT-Oofe 89,366 

PwnkT.CaOiM M7 

PaopbT.Oottml 60^69 

Pwpt*  ▼.  Cowlaa 401 

pMpbv.  Qmiriintow  .180^  67%  578 
PoMbT.Dcnak...  *" 

PmSoT.  PwdiiU 
Pm^t.  KriMr... 
rlKlflkT.OwlMtt. 


..68,60 
..6£72 
...  791 


People  ▼.  Oktea 70^71 

FeoplsT.  Godwin 88 

FeoplsT,  Eaffmrtr 67 

P«opla  r.  Haynei 73,74 

People  v.  HendeiMtt 69,  70 

~      •        "     ■  70 


People  T.  Hyto'. 

"      '- -.  Larieo* 503 

.Laiey. 791 

.MuJde. 791 

.McOann 883 

.UoLeod 81.87 

.  Meraein 208 

'.Myera 6^71.74,75 

______    .Oient* 68,78 

People  t.Pbit 87,89 

"      ■    -  Piawe 73 

Food 788 

Rigbettl f70 


r.  Tkylor. . 

r.  TkqBIm 

r.  TanderiiiU.. 
r.  Tan  Hi*m.  . 
r.WaUin.. 


r.  Wilav... 
j.Vfoobr... 


L  Co.  T.  Hmtmj. . .  276 


.Phippa... 


1 ^  T.  MoKibbaa  . . 

Pam  InmCo.,  Exparla.. 
PetaboroaKli  ▼■  LMwaa*' 

Patera  t.  Anuvcrth 'i 

Pettit  T.  MaroBi .  .467,  i6».  47%  4 

ParcnllyT.P 

Phelpa  T.  CogL 
Phelps  T.  Hnbt^ 

Phelpa  T.  Town _ 

Philmdalpbu  ate.  B.  R.  t.  Oow- 

•U 

PhiladelphU  eto.  B.  R.  Go.  t. 

Derby 

PUbaalpliw  ato.  R.  R  *.  H<'rk- 
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PhilAdelphia  tto.  R.  B^  Co.  ▼. 

Lewis 299 

Phillips  ▼.  Coffee. 277 

Phillips  ▼.  Holman 726 

Phillips  ▼.  Homsby 777 

Phillips  ▼.  MacKellw 736 

Phillips  ▼.  Rannelfl. 266 

Phoebe  ▼.  Boggess •  290 

Phoenix  Waraoosiiig  Cow  t.  Bad- 

Rcr 885^402 

Pickard  T.  Sean 765 

Pickard  T.  Smith. 696 

Pickeringy.  Pickering 660 

Pierce  ▼.&uinim 671 

Piercer.  Gray 732 

Pierrepont  t.  Barnard 872 

Pierson  t.  Armstrong 429 

Piggv.State 866 

Pigot  ▼.  Eastern  Counties  R'y 

Co 256 

Pike  ▼.State 68 

Pinckney  ▼.  Western  U.  T.  Co. .  614 

Pinney  ▼.  Herahfield 471 

Pinson  ▼.  Kirsh 476 

Pisoataqna  Ferry  Co.  ▼.  Jones. .  .894» 

396,808 

Pitt^  ▼.  Shipley 146 

Pittsburgh  eto.  R.  R.  ▼.  Apple- 
gate 397 

Pittsburgh  etc  R.  R  ▼.  Biggar..  398 
Pittsbargh  etc.  R  R  ▼.  Byers. .  402 
Pittsburgh  eto.  R  R.  ▼.  CUrke. .  396 
Pittsburgh  eto.  R  R  ▼.  Qazzam.  396 
Pittsbnigh  eto.  R  R  ▼.  Graham.  402 

Pitts  ▼.  Lanoaster  Mills 577 

Pizler  ▼.  Nichols. 292 

Pixley  ▼.  Reed 467. 468,  478,  479 

Pixley  ▼.  Western  Paoifio  R.  R. 

Co 107 

Planters' Bank  ▼.  Calvit 132 

Flayford  ▼.  United  Kingdom.  B. 

T.  Co 613 

Pledger  ▼.  Ellerbe 826 

Plowman  ▼.  Riddle. 156 

Plumb  ▼.  Sawyer 192 

Plumb  ▼.  Woodmansee 473 

Plumer  ▼.  Lord 758 

Plnnkett  ▼.  Saner 475 

Pollock  ▼.  Gantt.472,  473^  474,  475, 

477 

Pollock  ▼.  Gilbert 132 

Pollock  ▼.  Moison 263 

PoUock  ▼.  Nat  Bank. 705 

Polsten  ▼.  State 74,75 

Pomroy  ▼.  Parmlee 881 

Pond  V.  Clarke 172 

Pond  ▼.  People 68 

Poole  ▼.  Gerrard. .  .438,  441,  451,  492 

Poor  ▼.  Oakinan 766 

Poor,  Overseers  of  the,  v.  Gulli- 

fer 304 

Pope  ▼.  Western  U.  T.  Co 616 

Porter  ▼.  Allen 582,  687 


Porter  ▼.  Brooks 166 

PorterT.  Chicago  eto.  BL|L  Co..  723 

Porter  ▼.  Cushman 300 

Porter  ▼.  Eni^t 47S 

Porter  ▼.  Robmson 228;  826 

Porter  t.  Seiler 06 

Postlethwaite  ▼.  Pftyne 872 

Potter  T.  Manasha 587 

Pounds  ▼•  Hamner 467»  47%  47S 

Pound  ▼.  Toiok 588^586 

Powell  ▼.Waters 786 

Power  ▼.  Ooean  Ins.  Co 680 

Praterv.MiUer 885 

Prather  ▼.  City  ol  Leziagtoa. . .  162 

Piather  ▼.  Hm 836 

Pratt,  In  re 801 

Pratt  ▼.  Skoefield 608 

Pratt  ▼.  Tannton  Copper  Co. . .  •  706 

PrattT.  Vanwyok 636 

Presbyterian   Churdi  t.  liayor 

eto.  of  N.  T 648 

Prescott  Bank  ▼.  GaTorly 746 

Preston  ▼.  Cooper 467,  477,  479 

PricoT.  Cutts 661 

Price  ▼.  Huey 859 

Pricev.PoUock 358 

Prichard  ▼.  Uoyd 3tt 

Prickett  v.  Madison  County. ....  270 

Priest  ▼.  Citiaens' Ins.  Co. 690 

Prigmore  ▼.  B.  T.  V.  It  Ga.  R.  R.  725 

Prince  T.  Case 874 

Pringle  ▼.  Samuds 290 

Prisoilla  K  Tamall's  WiU 230 

Protheroe  ▼.  Mathews 178 

Providence  Bank  t.  Frost. 736 

Piyor  T.  Stone. ...  .437,  438^  454,  497 

Puroell  ▼.  McFsrland 281 

Pnrdyv.Dovle 483 

Pursley  ▼.  Hays 427 

Putnam  t.  Payne 178 

Putnam  ▼.  Rnssell 146 

Queen  ▼.  Bryans 70^74 

Queen  ▼.  Newbould 

Quick  ▼.  Lemon 

Raffaa  ▼.  Gaither 609 

Railroad  Company  t.  Barrett. .  .  728 

Ramsey  ▼.  Perley 

Eandon,  Ex  parte 87,88, 

Ranlett  V.  Lowell 

Ranning  T.  Reeves 469 

Ransom  V.  Mack 626 

Rapev.Heaton 304 

Kaspillier  v.  Brownson 460 

Raver  ▼.  Webster.  .467, 470^  471,  «75l 

477,478 

Raybum  v.  Kuhl 426 

Raymond  v.  Beamard. 289 

Raymond  v.  Green 473^  476 

Raynham  v.  Canton 667 

Raynsford  v.  Phelps 620 

Reading  ▼.  Commonwealth. 647 
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B«^T.Hadl^ 405 

BoT.Laiwh 479 

BMiMra'BHikT.Willaid 183 

BeChmAOn 540 

Baeord  T.  Ketdham 844 

BedMd  T.  Hart 486 

lUod  T.  OopeUiid 169 

BeedT.  Rifihrnond  «to.  R.B....  402 

Beed  T.  fiMnneU 47S;  474 

BtgnmT.Batto. 586 

Bggiiia  T.  Ghapmaa 790 

BcginA  T.  Boflsett 66 

B«iiii»  T.  Gray 66 

B^ina  T.  Holden 790 

B^ina  t.  Johnaon 866^866 

BMinaT.  Jones 68 

BflginaT.Labadie 69 

B^ina  T.  Lyons. ........  • 866 

Bflgina  t.  ManTiing  and  Bogsrs. .     69 

Bflgina  T.  Orchard 790 

Bflgina  T.  Randall 686 

Btfgina  T.  Rathbone 366 

B«gina  T.  Reaney 763 

Btfgina  T.  Rosser 286 

R^ina  t.  Rnasell 67 

BegmaT.  Sndth 69 

R^inaT.  Stoner 790 

Begina  T.  White 707 

Regina  T.  Williama. 866 

Retdhar  T.  Berber 472 

Raimold  V.  Moore 588 

Bmti  T.  Martin 801 

Belle  T.  Western  U.  T.  Co 616 

Renard  T.  Feidler 567 

Renner  t.  Bank  of  Golnmbia.714»  741 
Renniek  t.  Chandler.  ..•...•...  392 
BtmmmlTirr  eto.  Flank  Road  Co. 

T.  Barton 884^897 

RepaUio  t.  Winipite 83 

ReralkT.  Kraemer 447,448 

RexT.Ady 366 

Rex  T.  Andrews. 89 

Rex  V.  Baronet 88 

Rezv.Bigg 298 

RezT.Bigrey 367 

Rex  T.Cooper 67,  68 

Rex  T.  Dannelly 866 

RexT.  E^tnton 366 

RexT.  Funer 366 

Rex  T.  Gibeon 70 

Rex  T.  Oroerenor  • . .  •  • 586 

RexT.  Haywaid 788 

RexT.  Ileadge 866 

RexT.  Holden 866 

Rex  T.  Jnstioes  ol  London 193 

RexT.Lynch 788 

▼.March 70 

▼.  MoDaniel 866 

▼.  Moal^ 763 

▼.Fhmrinaaa 590 

Bas  r.Pedley 66 

feaxr.  Began 66 
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BexT.Baaaen 686 

Rexv.  8oo6eld » 66 

▼.Stallion 67 

▼.  Taylor 66 

▼.Tindall 586 

Rex  ▼.Tomer 68 

Rex^.  Wallis 70 

Rex  ▼.Ward 586 

Rex  ▼.  Whittingham 366 

Reynolds^.  Harris 462 

R^mdds  ▼.  Pixley 453 

R^olds  ▼.  Reynolds 880 

Rhode  ▼.  Lonthain 776 

Rhodes  ▼.Otis 583^585 

Rhodes  ▼.  McCormick 436 

Rice^.  Gove 778 

Ricev.Hart 723 

Richards  ▼.  Chace 446 

Richards  ▼.  Frankum 692 

Richards  ▼.  People 304 

Richardson  ▼.  &ackett 736 

Richardson  ▼.  Copeland 556 

Richardson  ▼.  KunbaU 862 

Richardson  ▼.  Maine  Lis.  Co. . .  •  291 

Richardson  ▼.  Reed 432 

Richardson  ▼.  Williamaon .......  727 

Richard  ▼.  Warren  County 107 

Richman  ▼.  Baldwin 418 

Riders.  People 268,  269 

Ridgefield  etc.  R.  R.  ▼.  Brash. .  .393, 

396 

Rigg^.Cook 278 

Riggs  ▼.  Tayloe 741 

RiPter  ▼.  Phila.  W.  Co 736 

Rikhoffv.  Brown's  Machine  Co..  402 

Rindskoff^.  Barrett 433 

RindJiko£f^.  Malone 301 

Ringgold  ▼.  Barley 209 

Ring  ▼.  Wheeler 51,  64 

Ritchej  ▼.  State 72,  75 

Ritteniioase  ▼.  Independent  Line 

of  Telegraph 616 

Rittenhoose  ▼.  Mayor  etc.  of  Bal- 
timore  648 

Rives  ▼.  Montgomery  eta  Plank 

Road  Co 401 

Roberts  v.  Bourne 794 

Roberts  ▼.  People 791 

Robertson  ▼.   American    Home- 
stead Association 419 

Robertson  ▼.  Lynch 290 

Robertson  ▼.  Smith 443,  444 

Robinson  ▼.  Mayor  of  Franklin. .  671 

Robinson  ▼.  McDonald 453 

Robinson  ▼.  N.  Y.  eto.  R.  R.  Co.  269 
Robinson  ▼.  Pittalmrgh  eto.  R.R.  396, 

400 
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Lawson  v.  Hioks. 

[88  A2.ABAKA,  279.J 
tdMML  AMD   SlAHDBU— WOBD8  SPOKXir  OB   WBITTUr  ST  OOUIT,  Hm   p«w 

tiM  or  ooanBely  in  the  dae  ooarse  of  judidal  proceedings,  if  rdevant^  §t% 

'  aot  Mtumable^  bat  are  abaolntely  privileged  oommnnioatioii%  and  al- 

though  irrelevant^  do  not  constitnte  a  cause  of  action  nnleas  they  are  in 

laot  malidona.    Jn.  saeh  case,  proof  of  actual  malice  is  upon  complainant. 

Is  AonoH  OF  Slahbxb  ob  Libel,  malice  is  nsnally  inferred  by  law  from 
the  defamatory  matter  itself;  and  when  so  inferred,  is  denominated  legal 
■nlioe^  in  oontradistinetion  to  malice  in  fact.  Where  this  legal  inference 
d  malice  is  drawn,  the  absence  of  express  malice  is  no  jnstificatioiit 
although  it  is  to  be  considered  in  mitigation  of  damages. 

IdBB.  AXD  Slakbkb.  —  IirvKBENOB  ov  Maucb  is  not  drawn  as  matter  d 

law  when  words  are  written  or  spoken  by  parties  or  oonnsel  in  the  doe 

ooorse  of  judicial  proceedings,  altiiongh  they  may  be  irrelevanti  and  tlie 

plaintiff  is  compelled  to  base  his  recovery  upon  malice  in  faok    The 

f  ^  qaestion  of  malice  is  purely  an  inquiry  for  the  Jury. 

XdMB,  Mm  BLAxmoL  — WoBDS  Spokxn  OB  WBiTTXif  in  the  ooone  of  Ja« 
dieial  prnfieedings,  tiioogh irrelevant,  are  not  actionable,  unleaslt  affirma- 
tively appean  that  they  were  malidous  and  uttered  without  reasopable 
or  probaUe  oanae  to  believe  themrelevant.  This  questicn  of  reasopable  or 
pnbable  oanae  of  belief  is  for  the  Jury  in  determining  the  question  of 


Is  Aonns  urn  Ldbl  ob  Slasdkb,  averment  ol  want  of  "Justifiable 

or  eonaee"  to  believe  the  defamatory  matter  relevant  Is  not  equivaloat 

to  the  averment  of  *' want  ol  reasonable  or  probable  oaase^"  required  by 

the  Alabaoia  statute. 
WxiBS  Spbokaii  Puu  is  Dsmnn  to  Aonon,  and  the  dstoee  aet  forth  is 

avaihble  under  the  goneral  issue^  the  Judgment  will  not  be  levewed  for 

enor  in  enstaining  a  demurrer  to  the  plea. 
BsAUHa  ov  CBoea-nRnatBOOATonnM  and  answers  in  evideooe  al  tho 

trial  is  not  prool^  as  matter  of  law,  in  a  snbaequent  aoti«i  bstwesa  the 

aune  parties^  that  they  were  relevani 
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la  Action  of  Lxbxl^  CROflB-nfTXBBoaATOBiBS  sigiied  by  defendant  in  hi* 
bendimting,  and  found  in  the  dark's  offioep  are  ovidenoe  so  oondnaing  t» 
ahow  publioation  m  to  admit  them  In  eridenoe,  and  leaTe  the  qnaatiiitt  of 
publication  to  the  Jury. 

Foa  PuRPon  of  Impxachkibt,  witneaa  will  not  be  allowed  to  atikte  in  gen- 
eral terms  that  he  had  been  intimately  acgnainted  with  the  party  for  » 
nnmber  of  y  eara,  and  had  never  heard  him  utter  a  dedlaration  prored  by 
another  witneaa. 

Action  to  recover  damages  for  defamatory  words  writteo 
and  published  in  filing  croBS-interrogatories  to  a  witness  whose 
deposition  was  taken  in  an  action  of  trespass  between  the  par-^ 
ties  to  this  suit.    The  opinion  sufficiently  states  the  facts. 

Chilton  and  Riee^  for  the  appellant. 
Ounn  and  Sirangty  contra. 

By  Court,  A.  J.  Walker,  C.  J.  Words  calumnious  in  their 
nature  may  be  deprived  of  their  actionable  quality  by  the 
occasion  of  their  utterance  or  publication.  When  this  is  the 
case,  they  are  called  in  the  law  of  defamation  privileged  com* 
munications.  These  commnnicatJons  are  either  absolutely  or 
conditionally  privileged.  When  they  are  absolutely  privileged, 
the  law  affords  conclusive  and  indisputable  immunity  from 
suit.  When  they  are  conditionally  privileged,  the  law  simply 
withdraws  the  legal  inference  of  malice,  and  gives  a  protec- 
tion upon  the  condition  that  actual  malice,  or  express  malicOi 
or  malice  in  fact  (as  the  same  idea  is  variously  phrased),  is 
not  shown.  The  distinction  between  the  two  classes  is,  that 
the  protection  of  the  former  class  is  not  at  all  dependent  upon 
their  bona  fides;  while  the  latter  is  merely  freed  from  the  legal 
imputation  of  malice,  and  becomes  actionable  only  by  virtue 
of  the  existence  of  express  malice:  Cooke  on  Defamation,  28, 
81,  60;  Starkie  on  Slander,  229,  292.  This  latter  class  com- 
prehends all  those  cases  '^  where  the  author  of  the  alleged 
mischief  acted  in  the  discharge  of  any  public  or  private  duty, 
whether  legal  or  moral,  which  the  ordinary  exigencies  of 
society,  or  his  own  private  interest,  or  even  that  of  another, 
called  upon  him  to  perform":  Starkie  on  Slander,  292;  Cooke 
on  Defamation,  81;  Toogood  v.  Spyring,  1  Cromp.  M.  &  R.  181; 
Eady  v.  MosSy  9  Ala.  266;  S tailings  v.  Newmany  26  Id.  800  [62 
Am.  Dec.  723]. 

To  the  catalogue  of  absolutely  privileged  communications 
belong  all  words  spoken  or  written  by  the  court,  the  parties, 
or  the  coxmsel,  in  the  due  course  of  judicial  proceedings,  which 
may  be  relevant.    The  relevancy,  or  pertinency,  of  the  calum- 
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niouB  matter  is  indispensable  to  its  perfect  and  absolute  free- 
dom from  all  actionable  quality;  and  being  relevant,  it  can 
giye  rise  to  no  civil  responsibilitj,  no  matter  how  great  the 
malignity  or  malice  from  which  it  may  have  originated. 
Some  obscure  expressions  may  be  found  in  the  English 
reports,  from  which  ingenuity  might  extort  an  argument  that 
communications  in  the  course  of  judicial  proceedings  were 
abeolutely  privileged,  so  far  as  a  subsequent  action  might  be 
concerned,  without  regard  to  their  pertinency.  As  an  example 
of  such  expressions,  we  may  instance  the  following  remark  of 
Lord  Mansfield:  ''There  can  be  no  scandal  if  the  allegation 
is  material;  and  if  it  is  not,  the  court  before  whom  the  in- 
dignity is  committed,  by  immaterial  scandal,  may  order  satis- 
faction,  and  expunge  it  out  of  the  record,  if  it  be  upon  record'': 
AsUey  v.  Younge^  2  Burr.  807.  See  also  the  remarks  of  Chan- 
cellor Walworth  upon  several  cases  in  Hastings  v.  Lusk,  22 
Wend.  410  [34  Am.  Dec.  330].  We  apprehend  that  the 
remark  quoted,  if  defensible  at  all  in  its  full  extent,  was  in- 
tended merely  to  suggest  a  large  authority  in  the  court  before 
which  the  scandal  was  committed,  and  not  to  deny  that  irrele- 
vant words,  uttered  with  actual  malice,  might  become  the 
basis  of  a  subsequent  action. 

The  law  designs,  in  the  adoption  of  the  principle  above 
stated,  to  relieve  those  participating  in  the  proceedings  of 
courts  of  justice  from  the  restraint  which  might  result  from 
the  apprehension  of  lawsuits.  The  accomplishment  of  that 
object  does  not  require  that  the  privilege  of  absolute  exemption 
should  be  extended  further  than  to  relevant  communications. 
A  further  extension  would  license  malignity  to  pervert  judicial 
proceedings,  to  the  accomplishment  of  its  wicked  purposes. 
The  avoidance  of  such  a  consequence  is  scarcely  less  important 
than  the  guarding  of  the  unembarrassed  freedom  of  judicial 
investigation.  Accordingly,  we  find  numerous  and  conclusive 
authorities,  which,  in  the  clearest  manner,  put  the  qualifica- 
tion, that  only  those  communications  occurring  in  the  course 
of  judicial  proceedings  are  absolutely  privileged,  which  are 
relevant:  Brook  v.  Moniaguej  2  Cro.  Jac.  90;  Hodgson  v.  Seav 
leU,  1  Bam.  &  Aid.  232;  FlirU  v.  Ptfe,  4  Bam.  &  Cress.  473, 
481;  Mower  v.  Watson,  11  Vt  536  [34  Am.  Dec.  704];  Buy  dam 
T.  Moffaty  1  Sandf.  459;  Warner  v.  Paine,  2  Id.  195;  Lea  v. 
WkUe,  4  Sneed,  111;  Ring  v.  Wheeler,  7  Cow.  725;  GilbeH  v. 
People^  1  Denio,  41  [43  Am.  Deo.  646];  Qarr  v.  Selden,  4  N.  Y. 
91;  Fairman  v.  Ives,  5  Bam.  &  Aid.  642. 
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If  the  communicationB  be  irrelevant,  they  do  not  necessarily 
become  actionable.  They  must  be  malicious,  as  well  as  irrele* 
rant.  Because  they  were  uttered  in  the  course  of  judicial 
proceedings,  the  law  does  not  draw  the  inference  of  malice 
from  their  injurious  character,  but  requires  from  the  complain- 
ing party  proof  of  actual  malice.  The  line  which  separates 
relevancy  from  irrelevancy  Jo  a  legal  controversy  is  often  ex- 
tremely shadowy  and  indistinct;  and  the  position  of  the  coun- 
sel or  parties  conducting  a  cause  would  be  full  of  peril  if  the 
imputation  of  legal  malice  was  incurred  whenever,  from  igno- 
rance of  law  or  frailty  of  judgment,  criminatory  remarks  of  an 
irrelevant  character  might  be  made.  The  communications 
of  counsel  and  parties,  made  in  the  due  course  of  a  judical  pro- 
ceeding, are  therefore  not  only  absolutely  privileged  when 
relevant,  but  cannot  constitute  a  cause  of  action,  although 
irrelevant,  unless  they  are  in  fact  malicious. 

Malice  is  usually  inferred  by  law  from  the  defamatory  mat- 
ter itself;  and  when  so  inferred,  it  is  denominated  legal  malicoi 
in  contradistinction  to  malice  in  fact.  Where  this  legal  infer- 
ence of  malice  is  drawn,  the  absence  of  express  malice  is  no 
justification,  although  it  is  to  be  considered  in  mitigation: 
Cooke  on  Defamation,  28;  Starkie  on  Slander,  213,  216,  456, 
marg.  p.  217,  218;  Shelton  v.  SimmonSy  12  Ala.  466;  Curtis  v. 
Muasey,  6  Gray,  272.  The  inference  of  malice  is  not  drawn  as 
a  matter  of  law  when  the  words  are  spoken  or  written  by  par- 
ties or  counsel  in  the  due  course  of  judicial  proceedings,  although 
they  may  be  irrelevant;  and  the  plaintijQT  is  compelled  to  base 
his  recovery  upon  the  existence  of  malice  in  fact.  The  ques- 
tion of  malice  becomes  purely  an  inquiry  for  the  jury;  and 
they  may  consider  the  character  and  quality  of  the  words  in 
determining  the  question  of  malice.  The  intrinsic  effect  of  the 
words  would  argue  to  the  jury  the  existence  of  express  malice, 
with  a  force  which  would  be  increased  by  the  obviousness  of 
their  irrelevancy,  and  the  grossness  of  the  calumny,  and  might 
be  lessened  or  destroyed  by  the  ignorance  of  the  defendant,  or 
other  pertinent  circumstanced.  The  entire  question  of  malice 
is  an  inquiry  of  fact,  to  be  determined  by  the  jury,  upon  all 
the  evidence  pertinent  in  the  light  of  their  reason;  and  they 
must  give  to  the  intrinsic  force  of  the  words  themselves  such 
weight  upon  the  point  at  issue  as  it  may  seem  to  them  to  merit| 
when  considered  in  connection  with  the  other  evidence. 

For  the  purpose  of  supporting  and  illustrating  our  views,  as 
to  the  principles  which  must  govern  when  irrelevant  exprea- 
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sions  are  used  in  the  course  of  judicial  proceedings,  we  pro- 
ceed to  note  the  positions  of  some  legal  authorities  upon  the 
subject.  The  words  "  relevancy  or  pertinency,"  in  this  class 
of  cases,  seem  to  be  sometimes  used  by  English  authors  in- 
discriminately with  the  phrase  '^  probable  or  reasonable 
cause";  and  Cooke,  in  his  most  excellent  work  on  defama- 
tion, page  60,  says:  "The  pertinency  of  the  matter  to  the 
occksion  is,  it  is  submitted,  that  which  is  meant  by  probable 
cause."  Slarkie,  in  his  work  on  slander,  page  286,  doubts 
whether  a  recovery  can  be  had  against  an  advocate  for  words 
spoken  by  him  in  a  judicial  controversy,  and  concludes  that^ 
at  all  events,  such  recovery  can  only  be  had  in  a  special  ac- 
tion, alleging  express  malice  and  the  want  of  probable  cause: 
Sec  also  Cooke  on  Defamation,  62;  1  Am.  Lead.  Cas.  185; 
Fairman  v.  Ives^  5  Bam.  &  Aid.  642;  Hodgson  v.  SearleU^  1 
Id.  232.  Holroyd,  J.,  announcing  his  opinion  in  the  case  oi 
FlifU  V.  PikCy  4  Id.  481,  says:  "And  if  a  counsel,  in  the  course 
of  a  cause,  utter  observations  injurious  to  individuals,  and  not 
relevant  to  the  matter  in  issue,  it  seems  to  me  that  he  would 
not  therefore  be  responsible  to  the  party  injured,  in  a  com- 
mon action  for  slander,  but  that  it  would  be  necessary  to  sue 
him  in  a  special  action  on  the  case;  in  which  it  mmst  be 
alleged  in  the  declaration,  and  proved  at  the  trial,  that  the 
matter  was  spoken  maliciously,  and  without  reasonable 
cause."  The  learned  judge  furtliermore  assimilates  such  an 
action  to  a  suit  for  malicious  prosecution,  in  which  it  is  neces- 
sary to  aver  want  of  probable  cause  and  malice:  Long  v. 
BodgerSj  19  Ala.  821;  Emng  v.  Sanfordj  Id.  605. 

In  the  case  of  Mower  v.  Watson^  11  Vt.  636  [34  Am.  Dec. 
704],  the  court  thus  sums  its  conclusions  on  this  subject  from 
an  elaborate  examination  of  the  authorities:  "  If  any  one  con- 
siders himself  aggrieved,  in  order  to  sustain  an  action  of 
slander,  he  must  first  show  that  the  words  spoken  were  not 
pertinent  to  the  matter  then  in  progress,  and  that  they  were 
spoken  maliciously  and  with  a  view  to  defame  him."  There 
are  several  decisions  in  the  New  York  reports  to  the  same 
effect  Contenting  ourselves  with  referring  to  the  rest,  we  ex- 
tract from  Suydam  v.  Moffatj  1  Sandf.  459,  the  following  state- 
ment of  the  law  in  reference  to  irrelevant  matter  published  lu 
a  judicial  proceeding:  "Though  the  words  in  the  declaration 
were  not  published  on  an  occasion  which  forms  an  effectual 
shield  to  the  defendant,  whatever  his  motives  may  have  been 
in  using  them;  yet,  in  cases  of  this  kind,  the  law  does  not  im« 
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pute  malice  to  a  party  from  the  mere  fact  of  his  having  pub- 
lished the  words.  The  jury  must  be  satisfied  that  there  was 
actual  malice  on  the  part  of  the  defendant,  and  that  they  were 
published  for  the  mere  purpose  of  defaming  the  plaintiff": 
Warner  v.  Painej  2  Id.  195;  Garr  v.  Selden,  4  N.  Y.  91;  Ring 
V.  MHieeler,  7  Cow.  725;  Gilbert  v.  People,  1  Denio,  41  [43  Am. 
Dec.  646];  Hastings  v.  Lushj  22  Wend.  410  [34  Am.  Dec.  330]; 
also  Lea  v.  White,  4  Sneed,  111. 

We  think  it  is  also  a  correct  proi)Osition  in  law,  that  a  party 
or  his  representative  is  not  amenable  to  an  action,  where,  al- 
though the  matter  stated  was  impertinent,  he  believed  that  it 
was  relevant,  and  had  reasonable  or  probable  cause  so  to  be- 
lieve. Cooke,  in  his  work  on  defamation,  page  62,  to  which 
we  have  heretofore  referred,  says:  "It  seems  that  the  parties, 
or  their  representatives,  are  entitled  to  state  anything  which, 
although  not  strictly  relevant,  may  be  fairly  supposed  by  them 
to  weigh  with  the  court."  In  the  case  of  Lea  v.  M^ite,  4  Sneed, 
111,  the  matter  alleged  to  be  libelous  consisted  of  a  return  to 
a  writ  of  habeas  corpus;  and  the  court  thus  states  the  question 
upon  which  the  case  turned,  and  the  decision  of  the  question: 
"  Could  the  defendant  have  reasonably  supposed  it  necessary 
to  his  defense  to  return  on  the  writ  of  habeas  corpus  the  alleged 
libelous  matter?  We  think  that  he  might  have  reasonably 
supposed  that  the  statement  would  have  exerted  an  influence 
on  the  mind  of  the  court;  and  this  being  so,  he  had  a  right  to 
introduce  it,  and  rely  upon  it  in  his  defense."  In  Hastings  v. 
Lush,  22  Wend.  410  [84  Am'.  Dec.  330],  and  Suydam  v.  Moffat^ 
1  Sandf.  459,  the  position  is  distinctly  taken  that  if  the  de- 
fendant honestly  supposed  the  declarations  to  have  been  rele- 
vant to  the  proceeding,  he  is  shielded  from  action.  Chief 
Justice  Tilghman  expressed  the  same  idea  by  saying  that  "  if 
a  man  should  abuse  his  privilege,  and  designedly  wander  from 
the  point  in  question  and  maliciously  heap  slander  upon  his 
adversary,  he  would  not  say  that  he  was  not  responsible  in  an 
action  at  law":  McMillan  v.  Birch,  1  Binn.  178  [2  Am.  Dec. 
426];  Ring  v.  Wheeler,  7  Cow.  725. 

Lest  the  generality  of  the  expressions  quoted  should  mislead, 
we  close  our  observations  upon  this  point  by  remarking  that 
the  defendant  is  not  absolutely  shielded  by  the  single  fact  of 
his  believing  the  matter  to  be  relevant;  but  to  entitle  him  to 
be  thus  shielded,  there  must  be  xilso  reasonable  or  probable 
cause  for  so  believing.  In  the  absence  of  reasonable  or  proba- 
ble cause,  his  belief  of  the  relevancy  would  be  a  matter  of  fact 
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to  be  weighed  by  the  jury  in  determining  the  question  of 
malice.  The  grossnees  or  obviousness  of  the  irrelevancy  is  a 
matter  to  be  weighed  by  the  jury  in  determining  the  question 
«f  reasonable  or  probable  cause,  in  like  manner  as  in  deter^ 
mining  the  question  of  malice.  We  deem  it  proper,  further,  to 
-distinctly  announce,  as  another  result  of  our  investigations, 
that  words  spoken  in  the  course  of  judicial  proceedings,, 
^dthough  irrelevant,  are  not  actionable,  unless  it  affirmatively 
appears  that  they  were  malicious,  and  without  reasonable  or 
{irobable  cause. 

Guided  by  the  principles  which  we  have  stated,  we  decide 
ihat  the  plaintiff's  amended  complaint  would  be  good,  and  that 
ihe  demurrer  to  it  would  be  properly  overruled,  if  it  contained 
the  averment  of  a  want  of  reasonable  or  probable  cause.  It 
avers  the  want  of  '^justifiable  cause  or  excuse."  This  aver^ 
ment  is  not  equivalent  to  that  which  the  law  requires. 

The  defendant's  first  special  plea  was  also  a  valid  defense  to 
the  action;  but  we  would  not  reverse  for  the  error  of  sustaining 
a  demurrer  to  it,  as  the  defense  it  sets  forth  was  available 
imder  the  general  issue:  Hastings  v.  Lask^  22  Wend.  410  [34 
Am.  Dec.  830];  fifuydamv.  Moffat^  1  Sandf.  459;  1  Saunders's  PL 
A  Ev.  801 ;  Starkie  on  Slander,  455;  Cooke  on  Definitions,  107. 

The  defendant's  second  special  plea  was  bad.  It  proceeds 
tipon  the  erroneous  supposition  that  the  mere  reading  of  cross- 
interrogatories  and  the  answers  to  them  in  evidence  is  proof, 
in  a  subsequent  cause  between  the  same  parties,  that  they 
were  relevant.  Whatever  might  be  the  effect  of  a  decision 
that  they  were  relevant,  a  legal  conclusion  of  relevancy  cannot 
be  drawn  from  the  mere  fact  of  reading  in  evidence. 

The  third  special  plea  was  bad,  as  is  apparent  from  a  com- 
{Mirison  of  it  with  the  principles  hereinbefore  laid  down. 

The  fact  that  the  cross-interrogatories,  signed  by  the  defend- 
ant, and  in  his  handwriting,  were  found  in  the  clerk's  office, 
was  evidence  so  conducing  to  show  a  publication  that  the 
^court  might  with  propriety  admit  them  in  evidence,  and  leave 
the  question  of  publication  to  the  jury. 

The  defendant  having  proved  by  a  witness  a  declaration  of 
ihe  plaintiff,  to  rebut  this  evidence  and  to  impeach  the  defend- 
4Lnt's  witness,  the  plaintiff  was  permitted  to  prove,  by  another 
witness,  that  he  had  been  intimate  with  the  plaintiff  for  fifteen 
years,  and  had  never  been  told  any  such  thing  by  him.  In 
admitting  this  evidence,  the  court  erred.  It  has  been  decided 
in  this  state  that  "when  the  situation  of  a  witness  is  such 
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that  if  a  fact  had  existed,  he  would  probahly  have  known  it,, 
his  want  of  knowledge  is  some  evidence,  thoiigh  f^light,  that  it 
did  not  exist":  Blakey  v.  Blakeyy  83  Ala.  611.  The  reason  of 
this  principle  does  not  sustain  the  ruling  of  the  court  below, 
in  permitting  a  witness  to  state,  in  general  terms,  that  he  had 
not  at  any  time  heard  the  party  utter  a  declaration  proved  by 
another  witness.  The  general  rule,  to  which  the  point  pre- 
sented is  no  exception,  is,  that  a  party  cannot  make  evidence- 
for  himself,  either  by  his  conduct  or  declarations:  Chaney  v. 
Staie^  31  Id.  842;  Bradford  v.  Edwards^  82  Id.  628. 

As  the  judgment  of  the  court  below  must  be  reversed  fiir 
reasons  already  stated,  and  the  principles  we  have  laid  down 
cover  the  real  and  important  questions  of  the  case,  we  decline 
to  further  swell  this  opinion. 

Reversed  and  remanded. 


WoBM  SPOXBf  BT  OouirsBL  OS  BT  Pabtt  ooodncting  his  own  osm^  i» 
tike  oonno  ol  judicial  prooeedingi^  if  relevant  and  pertinent  to  the  qneetioa 
before  the  oonrti  an  privileged,  and  not  labject  to  an  action  for  alandert 
however  falie^  malidoas,  and  injnrioiia  they  may  bet  H<M$lkig§  ▼•  Lutk,  34 
Am.  Deo.  390^  and  note  340;  Jiiawerr.  YToCioii,  Id.  704;  StdlBiiff$r.yewman^ 
02 Id.  723;  Barraumy.  BeU^  66 Id.  479,  andnote466. 

WoRm  HOT  BxLJCVANT  OB  Pebtdixxt  to  the  matter  in  qneition  epoken  m 
the  conree  ol  jndidal  prooeedinga  are  nevertheleea  privileged,  if  epoken  in 
food  laith,  nnder  a  belief  that  they  were  retovant  and  proper,  and  withont 
actual  malice,  of  which  the  jury  are  to  judge:  HoMOtmrf  v.  Liuk^  34  Am.  Dec 
330.  In  mch  caae^  actual  malice  must  be  proved:  ^mdfayv. /leaCl,22Id.4ia. 

bi  AcCTOHB  lOB  LiBBL  OB  Slahdkr,  malice  is  often  and  generally  implieds 
TVeiea  v.  Maddox,  66  Am.  Dec  108^  and  note  202;  Jdlmu  v.  Ooodwm,  60  Id. 
•2;  and  note  66;  HoU  v.  Parmmtf  76  Id.  49^  and  note  62;  Motley  v.  Brook§^ 
71  Id.  262. 

Iv  AonoBT  fOR  Slanvbb  concerning  privileged  cwnmunicationi,  queetioa 
of  malice  ia  for  the  jury:  Barroom  v.  BtO,  66  Am.  Dec  479,  note  486;  JM^ 
9on  V.  (Tooeftoi'n,  60  Id.  62,  and  note  65. 

JuixiMXNT  wn.L  HOT  BB  Rbvbbsbd  for  erroT  not  prejudicial  to  the  com* 
plaining  party:  Johnmm  v.  Jemdngt^  60  Am.  Dec  323;  BaUki  v.  Commote 
iMottA,  66Id.  681;  i^uca*  v.  Ifew  Beifford  etc  B.  B.  Co.,  66  Id.  406;  frtOtoma 
V.  ^ridbeti,  76  Id.  88,  and  notee  to  thece  oaeee;  ^dber  v.  ^oJcianam  60  Id.  43a 


Foster  u  Kennedy's  Administrator. 

rSS  AukBAKA,  889.] 
liBASUBB  OF  Damaoes  FOR  Fal8B  Rxpresbntations  coDcemiog  the  bonn-^ 
dary  lines  to  land,  as  to  the  location  of  a  certain  mill-pond  and  mill,  ia  th» 
diminution  of  the  value  of  the  property  in  consequence  of  the  mill  and 
pond  not  being  on  thb  land  on  which  it  was  represented  to  be.  The  in*- 
quiry  is  limited  to  the  injury  resulting  from  the  false  representations. 
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lar  Aonov  to  Buotxe  Damaoxs  iob  Falsx  Rxfrxsbktatiovb  oonoemiiig 
the  boimdary  lines  to  land,  aa  to  the  location  of  a  mill-pond  and  mill,  ik 
witnen  is  not  allowed  to  make  comparisons  between  the  actoal  value  of 
the  property  and  the  valne  npon  the  supposition  of  the  pond  being  upon. 
one  tract  of  land,  when  the  false  representations  alleged  in  the  complaint 
are  that  it  is  upon  another  tract. 

IkAVD^  What  OozrarfinrnEB.  — Neither  a  knowledge  of  the  falsity  of  a  repre- 
Mntatian,  nor  the  presence  of  circumstances  manifesting  a  recklessnese 
ol  truth,  is  an  indispensable  ingredient  of  fraud.  Any  representatioot 
by  the  vendor  of  land  in  regard  to  a  material  fact»  whidi  operated  as  a» 
inducement  to  the  purchase,  upon  which  the  vendee  had  a  right  to  rely, 
and  by  which  he  was  actually  deceived  and  injured,  is  fraud. 

L4ir  wns  mot  Pbovouhcb,  as  EzFmnsiovB  of  Opotion,  lepreeentation* 
made  by  a  vendor  as  to  the  boundaries  of  land,  or  as  to  the  qualities  of 
aiachinery  situate  thereon.  They  may  be  either  expressions  of  opinion 
or  of  £act^  and  it  is  for  the  jury  to  decide  whether  they  are  one  or  the 


AcnoH  to  recover  damages  for  fedse  representations  by  % 
wndor  of  land.    The  opinion  snfficiently  states  the  facts. 

HefUn  and  Forney^  for  the  appellant. 
/•  Falkner^  cofUra. 

By  Coort,  A.  J.  Walker,  C.  J.  The  evidence  of  Clifton 
tended  to  show  that  the  defendant  misrepresented  the  location 
sf  the  lines  of  the  land,  and  did  so  knowingly;  and  it  requires 
BO  aq;Tmient  to  prove  that  his  evidence  was  admissible.  Bni 
under  the  averments  of  the  complaint,  the  evidence  of  the  wit» 
ness  Berryhill  was  not  admissible.  The  alleged  misrepresent 
tation  was,  that  the  mill-pond  and  miU  were  on  the  southwest 
quarter  of  the  northwest  quarter  of  section  6,  township  20^ 
range  10;  and  Berryhill  was  allowed  to  testify  that  if  the 
entire  pond  had  been  included  in  the  tract  represented  in  the- 
diagram,  which  was  the  east  half  (or  the  southeast  and  north- 
east quarters)  of  the  southeast  quarter  of  section  6,  in  the- 
same  township  and  range,  the  land  would  have  been  worth 
more  by  three  hundred  dollars.  The  measure  of  damages  for 
the  falsity  of  the  alleged  representation  was  the  diminution 
of  the  value  in  consequence  of  the  mill  and  pond  not  being  on 
the  land  on  which  it  was  represented  to  be.  The  inquiry  must 
be  as  to  the  injury  resulting  from  the  fact  that  the  representa- 
tion was  false:  Oibton  v.  MarquiSj  29  Ala.  668;  Stow  v.  Boze- 
man^  Id.  397;  Ward  v.  ReynoldSy  32  Id.  884.  A  comparison  is 
to  be  made  between  the  actual  value  and  the  value  upon  the 
supposition  of  a  correspondence  with  the  representation.  The 
comparison  which  the  witness  was  permitted  to  make  wa» 
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{)etween  the  actual  value  and  the  value  upon  the  supposition 
of  the  pond  being  upon  one  piece  of  land,  when  the  represen- 
tation alleged  was  that  it  was  upon  another  tract.  The  testi- 
mony was,  therefore,  not  admissible  under  the  complaint,  and 
the  court  erred  in  admitting  it 

There  was  no  error  in  the  refusal  of  the  charges  asked  by 
the  defendant.  Neither  a  knowledge  of  the  Cedsity  of  a  repre- 
«entation  nor  the  presence  of  circumstances  manifesting  a 
recklessness  of  truth,  is  an  indispensable  ingredient  of  a  fraud. 
'*A  misrepresentation  by  the  vendor  of  land,  in  regard  to  a 
material  fact,  which  operated  as  an  inducement  to  the  pur- 
•chase,  upon  which  the  vendee  had  a  right  to  rely,  and  by 
which  he  was  actually  deceived  and  injured,  is  a  fraud": 
Foster  v.  Oressett^  29  Ala.  393;  Blackman  v.  Johnsony  35  Id. 
252;  KeUy  v.  AUeUy  34  Id.  663.  The  law  does  not  pronounce 
representations  as  to  the  boundaries  of  land,  or  as  to  the 
•qualities  of  machinery,  to  be  expressions  of  opinion.  They 
may  be  either  statements  of  facts  or  statements  of  opinion; 
And  it  is  for  the  jury  to  decide  whether  they  are  one  or  the 
•other. 

The  declarations  of  the  defendant  made  to  John  A.  H.  Een« 
•nedy,  the  husband  of  the  plaintiff's  intestate,  before  the  pur- 
•chase,  will  probably  hereafter  be  offered  in  connection  with 
t>ther  facts,  not  stated  in  the  bill  of  exceptions  to  have  attended 
their  offer  on  the  previous  trial.  We  therefore  do  not  deem  it 
necessary  to  pass  upon  the  admissibility  of  such  evidence  in 
this  case.  Besides,  the  question  of  admissibility  may,  perhaps, 
be  changed  by  an  amendment  of  the  complaint 

Reversed  and  remanded. 

Mkasukb  of  Dahaoes  for  false  repreaentatioiiB  on  the  part  of  the  Tendon 
flee  CcanpbeU  ▼.  EUlman^  61  Am.  Deo.  105^  and  note  201;  Page  ▼•  Pother^ 
«0  Id.  172,  and  note  183. 

What  Falsb  RBPBBSENTATroN  wnj.  Amovkt  to  Fhaud:  See  IlUefteU  ▼. 
Zimmerman,  51  Am.  Deo.  717;  Monroe  v.  PrUcheO,  60  Id.  203;  Jman  ▼.  TVw/- 
mm,  44  Id.  448;  Campbell  v.  Billman,  61  Id.  195;  Alvarez  ▼.  Brannan,  68  Id. 
274;  Bunn,  Haiguel,  <t-  Co.  v.  Akl,  72  Id.  639;  Chuld  v.  York  Co.  etc.  Int.  Co., 
74  Id.  494,  and  notes  to  these  cases.  As  to  what  misrepresentations  on  the 
part  of  a  vendor  will  constitute  fraud,  see  Parham  ▼.  Bamiolphf  35  Id.  403) 
Monroe  v.  PrUeheU,  M  Id.  203;  Browmr.  Matuing,  74  Id.  786^  and  notos  to 
these  cases. 
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fM  ABKAJI SAB,  14.] 

Famt  cuunror  Bmsn  JuvoMXiflT  on  Ebbob,  whan  h*  hai  Nosvwtd 
JndgiMnt  and  reoeived  the  amannt  of  it  from  defendant. 


Thx  opinion  contains  the  facts. 
StOlweU  and  Woodruff,  for  the  plaintiff. 
WUUams  and  Mariinj  for  the  defendant. 

By  Court,  Compton,  J.  The  plaintiff  in  error  seeks  to  re- 
Terse  a  judgment  which  he  recovered  against  the  defendant  in 
the  court  below,  for  11,140,  residue  of  debt,  with  damages  and 
costs;  and  the  defendant  pleads  in  bar  that  the  plaintiff 
caused  an  execution  to  issue  on  the  judgment,  which  was 
afterwards,  and  before  the  issuance  of  the  writ  of  error,  fully 
paid  off  and  satisfied. 

It  is  insisted  on  demurrer  that  the  matters  alleged  in  the 
plea  are  not  sufficient  to  bar  the  writ.  We  think  they  are. 
Where  a  party  has  recovered  a  judgment,  and  received  the 
amount  of  it  from  the  defendant,  he  will  not  be  permitted  to 
reverse  the  judgment  on  error:  Lav^hlin  v.  Peebles,  1  Penr.  <& 
W.  114.  The  counsel  for  the  plaintiff  has  referred  us  to  Bar- 
iheUmy  v.  People,  2  Hill  (N.  Y.),  248;  but  there  is  nothing 
decided  in  that  case  which  conflicts  with  tfie  view  taken  in 
this.  There,  the  judgment  was  against  the  parties  seeking 
the  reversaL  They  had  been  sentenced  to  confinement  in 
ibe  penitentiary,  and  it  was  insisted  that  the  sentence  of  the 


60  Mary  v.  State.  [Arkansas 

court  was  satisfied,  because  it  appeared  on  the  face  of  th» 
record  that  the  term  of  coufinement  had  elapsed.  To  this  ob- 
jection the  court  said  there  were  two  answers:  1.  They  were 
not  only  sentenced  to  confinement,  but  each  was  also  fined, 
and  it  was  not  apparent  on  the  record  that  the  fine  of  either 
had  been  paid;  and  2.  The  payment  or  satisfaction  of  an 
erroneous  judgment  against  a  party  could  nev^r  be  allowed  a» 
a  bar  to  a  writ  of  error,  even  in  a  case  where  no  restitutioi^ 
could  follow  as  a  legal  consequence,  and  the  reason  given  by 
the  court  is,  that  such  a  judgment  against  the  party  ^^is  an 
injury  per  ae,  fix>m  which  the  law  will  intend  he  is  or  will  be 
damnified  by  its  continuing  against  him  unreversed."  In  the 
case  before  us,  the  judgment  is  not  only  satisfied,  but  it  is  alee 
in  favor  of  the  party  seeking  the  reversal. 
The  demurrer  is  overruled. 


RiOHT  TO  PaosBOim  Warr  of  Ebbob  to  Rbvbsb  Jumimut  wm  danitd 
OB  tlM  ground  that  the  plaintiff  in  error  had  oompelled  and  received  eafeiifae- 
tioB  ol  the  Jadgmenti  and  had  not  offwed  to  return  the  mooejeo  reeemd,  im 
OumR  ▼. /Vyin^  47  Am.  Deo.  151,  and  JTfUMB^eDMHMwv.MtfflkMId.  lau 
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IM  AmxAMua,  44.] 

Absov  o  MALRaoDB  AND  WiLLFUL  BuBHDro  of  tho  hoow  OT  ootiiODee  of 
another. 

Bnunvo  of  Ho<U8B  Nbobmabt  to  OoynrrrDTS  Absoh  at  oommnn  law 
mnat  bo  an  aotoal  burning  of  the  whole  or  some  part  ol  the  honee.. 
Neither  a  bare  Intention  nor  an  attempt  to  bom  a  houee  bj  aotiudly  eet* 
ting  fire  to  it  will  dmoont  to  areon,  if  no  part  ol  it  is  buned.  Bnt  it  i» 
not  neoeaary  that  any  part  of  the  hoase  ahoold  be  wholly  oonnomed,  or 
that  the  fire  ahonld  have  any  oontiniianoe.  The  Arkenaas  statnte  ha» 
not  dhanged  this  role,  ezoept  to  make  the  burning  of  other  boildiB^ 
anon,  which  at  common  law  were  not  mbjeote  of  that  orime. 

BuBvnro  is  Material  Elxmkmt  or  Abson  nnder  Arkanaas  atatnte,  and  a» 
indictment  founded  thereon  must  aver  that  the  property  waa  burned. 
But  to  aoatain  the  aUegation  of  burning,  it  ia  not  neceaaary  to  prove  that, 
any  part  of  the  houae,  or  that  the  entire  building,  waa  conaumed. 

PiBSOK  Attemftivo  TO  BuBM  HousB  by  aetting  fire  to  it»  bnt  failing  to  ao-^ 
compliah  auch  burning  aa  oonatitutea  arson  nnder  the  Arkanaaa  atatate^ 
is  guilty  of  a  high  miademeanor. 

IxsiCTMBMT  FOR  Arson  FOUNDED  ON  ARKANSAS  STATUTE,  and  charging  that 
defendant  aet  fire  to  the  house  with  intent  to  injure  the  owner,  ia 
teriaUy  defective.    It  ahould  foUow  the  language  of  the  atatnte^ 
charge  an  intent  to  burn  the  house. 

Ib  Abkansas,  Slave  Committino  Arson  must  be  proaeonted  as  for  a  felonj^ 
though  he  is  not  to  bo  punished  by  imprisonment  in  the  penitentiary. 
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Thx  oplmon  states  the  facts. 

Oariand  and  Bandolph^  for  the  appellant. 

Jordan,  aitomey'generalj  contra. 

By  Court,  English^  C.  J.  The  appellant,  Mary,  was  fai- 
dicted  for  arson,  in  the  Pulaski  circuit  court,  as  follows: — 

''The  grand  jurors,  etc.,  present  that  Mary,  a  colored 
woman,  slave  for  life,  the  property  of  Nancy  Rider,  late  o^ 
etc.,  on  the  eighteenth  day  of  November,  A.  D.  1861,  at,  etc., 
with  force  and  arms,  feloniously,  willfully,  and  midiciously 
did  set  fire  to  a  certain  dwelling-house  of  William  Murray, 
there  situate,  with  intent  thereby  then  and  there  to  injure  the 
said  William  Murray,  contrary  to  the  form  of  the  statute,'' 
etc. 

She  was  tried  upon  the  plea  of  not  guilty,  convicted,  and 
sentenced  to  receive  five  hundred  lashes. 

Her  counsel  moved  in  arrest  of  judgment,  upon  the  grounds: 
1.  That  the  indictment  charged  her  with  no  offense,  etc.;  2. 
That  the  name  of  no  person  was  indorsed  on  the  indictment 
as  prosecutor,  etc.;  and  3.  That  there  was  no  averment  in  the 
indictment  that  her  mistress  had  refused  to  compound  the 
ofiense  with  the  injured  party,  etc. 

The  motion  in  arrest  was  overruled,  and  she  appealed. 

1.  It  is  insisted  that  the  indictment  is  fatally  defective  as 
an  indictment  for  arson,  because  it  fails  to  allege  that  the 
house  was  burned. 

Arson,  ab  ardendo  (as  it  stood  at  common  law,  and  inde- 
pendently of  the  provisions  of  acts  of  Parliament),  is  the  ma- 
licious and  willful  burning  of  the  house  or  outhouse  of  another 
man. 

The  burning  necessary  to  constitute  arson  of  a  house  at 
common  law  must  be  an  actual  burning  of  the  whole,  or  some 
part  of  the  house.  Neither  a  bare  intention,  nor  even  an 
attempt  to  bum  a  house  by  actually  setting  fire  to  it,  wiU 
amount  to  the  ofiense,  if  no  part  of  it  be  burned;  but  it  is  not 
necessary  that  any  part  of  the  house  should  be  wholly  con- 
sumed, or  that  the  fire  should  have  any  continuance;  and  the 
ofiense  will  be  complete  though  the  fire  be  put  out  or  go  out  of 
itself:  4  Bla.  Com.  220-223;  4  Steph.  Com.  141-143;  2  Russell 
on  Crimes,  548. 

Hence,  the  words  incendit  et  combiLssit  were  necessary  in  the 
days  of  law-latin,  to  all  indictments  for  arson:  Id.  And  in 
the  precedents  founded  upon  the  conmion  law,  and  not  upon 
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eiaiutory  definitions,  the  words  "set  fire  to  and  bam|"etOi 
ased:  3  Qreenl.  Ev.,  sec.  51;  Wharton's  Precedents,  889. 

Our  statute  (Gould's  Digest,  p.  338)  makes  it  arson  to  bum 
buildings,  etc.,  which  by  the  common  law  were  not  the  snb- 
jects  of  arson,  but  does  not  otherwise  materially  change  the 
common-law  definition  of  the  ofiTense.    Thus: — 

Sec.  1.  Arson  is  the  willful  and  malicious  burning  the  house 
or  other  tenements  of  another  person. 

Sec.  2.  Every  person  who  shall  willfully  and  maliciously 
bum,  or  cause  to  be  burned,  any  dwelling-house,  or  oUier  house 
although  not  herein  specially  named,  shall  be  deemed  guilty  of 
arson. 

Sec.  8.  If  any  person  shall  willfully  and  maliciously  bum, 
or  cause  to  be  burned,  any  state-house,  court-house,  prison, 
church,  bridge,  or  any  other  public  building,  although  not 
specially  named,  such  person  shall  be  deemed  guilty  of  arson. 

Sec.  4.  If  any  person  shall  willfully  and  maliciously  bum, 
or  cause  to  be  burned,  any  steamboat  or  other  vessel,  or  any 
water-craft  whatever,  etc.,  he  shall  be  deemed  guilty  of  arson. 

Sec.  5.  If  any  person  'shall  willfully  set  fire  to  his  own 
building  or  other  property,  with  the  intent  to  bum  the  prop- 
erty of  any  other  person,  and  the  property  or  building  of  any 
other  person  shall  thereby  be  burned,  such  person  shall  be 
deemed  guilty  of  arson. 

It  may  be  seen  that  in  each  of  these  sections  burning  is  a 
material  element  of  the  ofiense;  and  we  think  that  an  indict- 
ment founded  upon  any  one  of  them  should  aver  that  the 
property  was  burned;  and  this  conclusion  is  sustained  by 
adjudications  entitled  to  much  respect:  Cochrane  v.  StaUj  6 
Md.  404;  Howel  v.  Commonwealth^  5  Gratt.  664. 

But,  as  above  shown,  to  sustain  the  allegation  of  burning, 
it  is  not  necessary  to  prove,  upon  the  trial,  that  any  i>art  of 
the  house,  much  less  the  entire  building,  was  wholly  consumed. 

The  indictment  before  us,  though  it  follows  a  precedent  to 
be  found  in  2  Archbold's  Crim.  Pr.  &  PL,  7th  ed.,  by  Water- 
man, p.  710,  is,  we  think,  materially  defective  in  not  alleging 
that  the  house  was  burned.  The  precedent  referred  to  was 
doubtiess  framed  upon  the  English  statutes. 

It  has  been  said  that  the  words  "set  fire  to"  mean  the  same 
as  to  bum:  1  Bishop's  Crim.  Law,  s€ic.  189;  2  Bast  P.  G.  1020; 
but  it  has  been  adjudicated  to  the  contrary:  Cochrane  v.  Siatej 
6  Md.  405;  Howel  v.  Commonwealth,  5  Gratt  670;  and  it  i« 
•albst  to  follow  the  common-law  precedents. 
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Where  a  person  attempts  to  bam  a  house^  etc.,  by  setting 
fire  to  it,  but  fails  to  accomplish  such  a  burning  as  constitutes 
anon,  he  is  guilty,  by  the  seventh  section  of  our  statute,  a» 
well  as  by  the  common  law,  of  a  high  misdemeanor.  The 
serenth  section  proyides  that  if  any  person  shall  set  fire  to 
any  building  or  tenement  of  another,  with  intent  to  bum  the 
same,  although  such  house  or  tenement  may  not  be  burned, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  convic- 
tion shall  be  fined,  etc. 

The  indictment  before  us  was  manifestly  not  framed  upon 
this  section,  for  the  indorsement  upon  the  indictment  and  the 
record  entries  show  that  the  prosecution  was  for  arson.  But 
if  it  was  framed  upon  the  seventh  section,  it  is  materially  de- 
fective, because  it  charges  that  the  appellant  set  fire  to  the 
house  with  intent  to  injure  the  owner,  when  it  should  have 
charged  in  the  langaoge  of  the  statute  an  intent  to  burn  the 
house:  Oabe  v.  State,  6  Ark.  519. 

2,  8.  The  second  and  third  grounds  of  the  motion  in  arrest 
of  the  judgment  are  based  upon  the  assumption  that  the  ap- 
pellant is  indicted  for  a  misdemeanor;  and  her  counsel  insist 
that  arson,  when  committed  by  a  slave,  is  not  a  felony. 

Prior  to  the  act  of  the  18th  of  December,  1848  (Gould's 
Digest,  pp.  383, 384),  we  had  no  statute  defining  felony,  and  the 
courts  had  to  look  to  the  common  law  to  ascertain  what 
offenses  were  to  be  treated  as  of  the  degree  or  grade  of  felony, 
and  what  were  to  be  regarded  as  misdemeanors. 

By  the  common  law,  felony  is  an  offense  which  occasions  a 
total  forfeiture  of  either  lands  or  goods,  or  both,  to  which  capi- 
tal or  other  punishment  may  be  superadded,  according  to  the 
degree  of  guilt:  Bouv.  Diet. 

In  this  state,  there  never  was  any  forfeiture,  as  a  conse- 
quence of  conviction  of  any  crime,  the  bill  of  rights  prohibit- 
ing it;  yet  the  term  "  felony"  was  used  in  the  statutes,  and  in 
criminal  proceedings,  before  the  passage  of  the  act  of  the 
18th  of  December,  1848,  defining  it,  as  denoting  a  grade  or 
class  of  crime. 

But  it  is  argued  by  the  counsel  for  appellant  that  the  term 
^  felony,"  as  defined  by  the  common  law,  cannot,  with  pro- 
priety, be  applied  to  any  offense  committed  by  a  slave,  because 
a  slave  is  legally  incapable  of  owning  property. 

But  this  objection  is  obviated  when  it  is  borne  in  mind  that 
the  term  '^  felony "  was  used  in  this  state,  before  the  act  de- 
fining it,  as  denoting  a  grade  or  class  of  crimes,  and  not  as 
Indicating  the  character  of  punishment  attached  to  them. 
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TbuB  it  was  provided  by  the  revised  statutes  of  1838,  pages 
281, 282,  that ''  in  all  trespasses  and  offenses,  less  than  felony, 
committed  by  a  slave,  on  the  person  or  property  of  another 
person,  the  master  may  compound  with  the  injured  person, 
and  punish  his  own  slave,  without  the  intervention  of  any  l^gal 
trial  or  proceeding,"  etc 

And  again:  '^  In  all  cases  of  felony,  the  slave  committing 
the  same  shall  be  tried  in  the  same  court,  and  the  same  rules 
of  evidence  observed,  as  in  cases  of  white  persons  committing 
the  like  offense;  excepting  that  slaves  may  be  witnesses  for 
and  against  slaves." 

The  act  of  the  18th  of  December,  1848,  declares  that  '^  the 
term  '  felony,'  as  used  in  the  laws  of  the  state  of  Arkansas, 
is  defined  to  be  any  crime  or  offense  which  by  the  laws  are 
punishable,  either  capitally  or  by  imprisonment  in  the  peni- 
tentiary, or  when  any  portion  of  the  punishment  inflicted 
shall  be  imprisonment  in  the  penitentiary." 

Slaves  were  expressly  excepted  out  of  the  penitentiary  code 
(Grould's  Digest,  p.  385,  sec.  7),  and  were  not,  at  the  time  the 
act  defining  felony  was  passed,  and  are  not  now,  subject  to 
imprisonment  in  the  penitentiary  for  any  offense.  Hence  it  is 
insisted  by  the  counsel  for  the  appellant  that  arson  by  a  slave, 
not  being  punished  capitally,  is  not  a  felony,  but  a  misde- 
meanor. 

It  is  probable  that  the  legislature,  in  passing  the  act  defin* 
ing  felony,  had  not  slaves  in  their  minds,  and  did  not  intend 
to  embrace  crimes  committed  by  them  in  the  definition.  But 
if  it  must  be  concluded  that  they  did,  from  the  scope  of  the 
language  employed,  we  think  the  proper  construction  of  the 
act  is  that  it  determines  the  offenses  that  are  to  be  treated  as 
felonies,  in  criminal  proceedings,  without  regard  to  the  ex« 
emption  of  a  particular  class  of  persons  from  the  character  of 
punishment  which  is  made,  generally,  the  criterion  of  felony. 
Thus  arson  is  a  felony  within  the  definition,  "because  persons, 
generally,  committing  the  offense  are  punishable  by  imprison- 
ment  in  the  penitentiary;  and  the  class  or  grade  of  the  offense 
bemg  thus  established,  a  slave  conmiitting  arson  mUst  be 
prosecuted  as  for  a  felony,  though  he  is  not  to  be  punished  by 
imprisonment  in  the  penitentiary. 

Thus,  in  support  of  the  reasonableness  of  this  constructioDt 
arson  was  classed  as  a  felony  at  common  law,  because  it  was 
punishable  generally  by  a  forfeiture  of  the  property  of  the 
criminal;  but  it  was  nevertheless  a  felony  in  persons  destiuite 
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of  property,  and  who  could  not  be  subjected  to  forfeiture  as  a 
punishment,  but  were  punishable  otherwise. 

The  consequence  of  a  different  construction  of  the  defining 
-act  than  that  above  indicated  would  be  to  authorize  the  master 
io  compound  offenses  committed  by  his  slave  other  than  such 
ss  are  punished  capitally,  which  might  not,  in  many  instances, 
4ui8wer  the  ends  of  public  justice,  for  there  are  bu^  few  offenses 
punishable  with  death  under  our  criminal  code. 

But  the  indictment  being  materially  defective  in  the  matter 
Above  indicated,  the  judgment  must  be  reversed,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
motion  in  arrest  of  judgment,  and  hold  the  appellant  subject 
to  answer  another  indictment. 


Axsooiy  Whit  Oohstitutib. — Ancm,  oonsists  In  the  willful,  imJidoni,  and 
Tolnnteiy  bnming  of  the  honae  or  onthouse  of  another.  8iioh  seems  to  be 
the  geneiaUy  accepted  definition  of  the  crime,  although  it  is  modified  or  en* 
Urged  bj  sUtnte  in  a  number  of  the  states:  See  the  principal  case  and  State 
T.  Roe,  12  Yt  112;  CommmttoeaUh  ▼.  Barney,  10  Cnah.  478;  People  ▼.  Myen, 
t^  CaL  76;  King  v.  Spaldmg,  1  Leach  0.  0.  218;  4  Bla.  Com.  220;  1  Bonv. 
Iaw  Diet  186;  1  Abb.  Law  Diet  86;  1  Wharton's  Crim.  Law,  825;  2  Bishop's 
Crim.  Law,  sea  8;  Desty's  Am.  Grim.  Law,  143.  The  crime  of  arson  is  an  offense 
against  the  habitation,  and  regards  the  possession  rather  than  the  property: 
Snyder  r.  People,  26  Mich.  106;  2  Bishop's  Crim.  Law,  sec.  12;  Stale  v.  Toole, 
t9  Conn.  342;  &  C,  76  Am.  Dec  602;  Tuller  ▼.  State,  8  Tex.  App.  601;  Peo- 
ple T.  FairehUd,  48  Mich.  31;  Adame  v.  State,  62  Ala.  177.  And  in  California 
it  is  not  necessary  that  the  **  hoose,  edifice,  stmcture,  vessel,  or  other  erec- 
iifln  "  should  hare  been  need  as,  or  intended  for,  a  habitation;  it  is  sufficient 
if  it  is  ''capable  of  affording  shelter  for  human  beings;"  therefore,  the  wiU- 
fni  and  malicious  burning  of  a  building  not  intended  or  not  used  as  a  habi- 
tation in  not  an  offense  against  t|ie  person,  rather  than  the  property:  People 
▼.  Fieher,  61  Gal.  320.  The  value  of  the  building  or  buildings  and  contents 
tmrned  is  not  an  element  of  the  crime:  Brown  v.  Stale,  52  Ala.  345;  Adaime 
▼.  State,  62  Id.  177;  People  t.  Van  Blarcum,  2  Johns.  105.  Arson  in  the  first 
degree  oonaists  of  willfully  setting  fire  to  or  burning,  in  the  night-time,  a 
dweUing-hoase,  in  which  there  is  at  the  time  some  human  being:  People  ▼• 
Hmdermm^  1  Park.  Cr.  561;  Dick  v.  State,  53  Miss.  384;  Lacy  v.  State,  15 
Wik  13.  So  a  burning  committed  in  the  daytime  will  be  punished  with  a 
less  period  of  imprisonment  than  if  perpetrated  at  night:  Brightwdl  v.  Stale, 
41  Oa.  482;  Heeler  ▼.  State,  17  Id.  130. 

Ifalke  i$  qf  Seaenee  qf  Crime  qf  Areon,  both  by  the  common  law  and  by 
statute:  Jesee  ▼.  State,  28  Miss.  100;  Thomas  v.  State,  41  Tex.  27;  Desty*s 
Am.  Crim.  Law,  sec.  143  a.  The  intention  is  the  controlling  element  in  the 
crime,  and  the  law  looks  to  the  intention  with  which  the  defendant  acts,  and 
not  as  to  whether  he  was  well  informed  of  the  legal  consequences  which  may 
Attach  to  his  act:  McDonald  v.  People,  47  BL  537;  and  it  is  sufficient  to  con- 
vict if  it  is  proTod  that  fire  was  applied  to  any  part,  or  in  immediate  contact 
witli  the  building,  with  an  intent  to  bum  it,  though  such  intent  is  not  carried 
<ont:  State  ▼.  Denmn,  32  Vt.  158.  So  a  party  may  be  convicted,  although  it 
▲M.  Dsa  Vol.  LXXXI-4 
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is  proved  that  ha  willfully  set  fire  to  the  house,  not  for  the  purpose  of  injur* 
Ing  the  party  occupying  the  premises,  but  for  i  lie  purpA^e  of  gaining  a  re* 
ward,  by  giving  the  earliest  intimation  of  the  fire  at  ihu  cugino  station:  Best 
£€ganf  4  Cox  C.  C.  335.    Again,  if  a  prisoner  sets  fire  to  a  jail  in  which  he 
is  confined,  with  the  intention  of  burning  a  hole  through  which  ho  may 
•scape,  but  without  any  intention  of  burning  the  building,  he  is  guilty  of 
■non:  Luke  ▼.  State,  49  Ala.  30;  S.  C,  20  Am.  Rep.  269;  see  also  the  not» 
appended  thereto  271.     And  if  one  set  fire  to  a  building  with  intent  to  bum. 
it,  and  thereby  another  and  adjoining  house  is  consumed,  he  may  be  con- 
Tioted  of  burning  the  latter:  Ueimeney  ▼.  PetypU,  21  How.  Pr.  239.    So  if 
one  not  intending  to  bum  a  house  accidentally  consumes  it  while  endeaTor- 
ing  to  commit  some  other  crime  of  sufficient  magnitade,  he  is  guilty  of  arsoiit 
8  Bishop's  Grim.  Law,  sec.  14;  and  if,  intending  to  bum  the  house  of  some  par-> 
ticular  party,  he  bums  the  house  of  another,  though  by  accident,  he  is  gnilty 
of  the  crime:  Id.,  sec.  15;  and  it  is  said  in  2  East  P.  0.  1030,  1031,  that 
where  one  sets  fire  to  his  own  house,  with  the  intention  of  burning  it  for  th# 
purpose  of  defrauding  an  insurance  company,  and  the  fire  so  set  oommnni- 
oates  itself  to  the  dwellings  of  others,  consuming  them,  the  intent  being  on* 
lawful  and  malicious,  the  consequence  inmiediately  and  necessarily  flowing 
from  the  act  makes  the  perpetrator  guilty  of  arson.    And  the  same  rule  is  ad- 
hered to  in  the  reasoning  in  Rex  ▼.  Seojieid,  Oald.  397;  Rex  ▼.  PedUy^  Id.  21& 
Contrary  to  the  doctrine  expressed  in  Lube  ▼.  SttUe^  49  Ala.  30,  S.  C,  20  Anu 
Rep.  269,  several  cases  are  found  holding  that  it  is  not  arson  for  a  prisoner  t* 
set  fire  to  the  jail  in  which  he  is  confined,  merely  for  the  purpose  of  effecting 
liis  escape,  but  with  no  intent  of  consuming  the  buildings  as  such  burning 
would  not  be  the  willful  burning  of  an  inhabited  dwelling-hoose:  People  ▼. 
CctteraJi,  18  Johns.  115;  State  ▼.  MiicheU,  5  Ired.  350;  Dekm^  ▼.  State,  41  Tex. 
601;  and  the  same  ruling  was  applied  where  a  prisoner  attempted  to  bom 
or  did  bum  a  hole  in  the  door  of  a  guard-house,  or  through  Hie  floor  of  th# 
same,  in  an  incorporated  town,  merely  with  the  intention  of  effecting  lii» 
escape:  Jenkku  ▼.  State,  53  Oa.  33;  S.  C,  20  Am.  Rep.  255,  and  see  the  not* 
following  the  case  257.    The  courts  however,  in  the  case  of  Delamy  ▼.  State^ 
mtpra,  say:  "  If  a  prisoner,  or  a  number  of  prisoners  in  concert,  should  set 
fire  to  a  jail  without  such  definite  purpose  [namely,  an  intent  merely  to 
escape],  but  for  the  purpose  of  burning  the  jail  sufficiently  to  prodnoe  th# 
alarm  of  fire,  and  in  the  consequent  confusion  make  an  escape,  being  at  th# 
same  time  indifferent  as  to  whether  the  jail  was  consumed  or  not,  that  wonld 
be  arson."    The  distinction  sought  thus  to  be  made  in  this  latter  case  seem* 
to  us  to  be  rather  finely  drawn,  and  the  doctrine  expressed  in  Luke  ▼.  State^, 
49  Ala.  30,  a  C,  20  Am.  Rep.  269,  was  reaffirmed  in  Z:,ocl«ttT.  State,  63  Ala.  6^ 
arising  upon  the  same  state  of  facts.    The  setting  fire  to  an  unfinished  boat 
in  a  shop,  with  intent  to  bum  the  building,  is  not  arson  unless  some  penna* 
nent  part  of  the  building  is  consumed:  Commonwealth  ▼.  Franeia,  Thach, 
C.  G.  240.    The  burning  of  a  building  for  the  purpose  of  and  with  the  intent 
of  defrauding  an  insurance  company  makes  one  guilty  of  the  crime:  Regkta  ▼. 
Oray,  4  Fost.  &  F.  1102.    The  intent  may  be  inferred  from  the  facts  of  each- 
case,  and  evidence  is  admissible  to  prove  such  intent:  Commomoeatth  v.  Jfc- 
Carthy,  119  Mass.  354;  State  v.  Watson,  63  Me.  128;  Rex  v.  Taylor,  5  Cos 
C.  C.  138;  Brooke  v.  State,  51  Ga.  612;  Regina  v.  DosseU,  2  Oar.  ft  K.  806|. 
State  V.  RohfrwJa,  12  La.  Ann.  382;  People  v.  SJuunwold,  51  CaL  468. 

Bttming  is  a  material  element  in  the  crime  of  arson:  See  the  principal  oaaa^ 
and  cases  there  cited;  and  there  must  be  an  actual  burning  of  the  whole  ot 
some  part  of  the  house  to  constitute  the  crime  at  common  law:  Id.;  Oraham- 
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r.  Staie^  40  Ala.  669;  bat  the  least  baming  is  sufiScient, — thns  the  chaning  of 
the  floor  to  the  depth  of  half  an  inch:  State  r,  Sandy,  3  Ired.  570.  The  rule 
Is  the  same  where  only  a  portion  of  the  building  is  consumed:  People  ▼.  Butler, 
16  Johns.  203.  There  must  be  such  a  burning  as  unfits  it  for  the  purposes 
for  which  it  was  erected:  Stale  v.  De  Brulil,  10  Rich.  23.  But  it  is  not  neces- 
sary that  any  portion  of  the  house  should  be  actually  burned:  Stale  v.  Den- 
■fa»  32  Vt.  158.  If  any  part  of  a  dwelling-house  is  burned  willfully  and 
malifliwisly,  no  matter  how  small  the  part  may  be,  the  crime  is  complete: 
OommamoeaUh  y.  Van  Schaaek,  16  Mass.  101;  State  y.  Babcodc,  61  Vt.  570; 
State  T.  MUehell,  6  Ired.  350;  snd  it  makes  no  differenoe  if  the  fire  is  extin- 
goished  or  goes  out  of  itself:  See  oases  last  cited,  mtpra;  and  State  y.  Sandy, 
t  Id.  570.  Therefore  where  an  attempt  is  made  to  bum  a  house  by  lighting 
ft  ftre^  and  the  wood  of  such  house  is  charred  in  a  single  place  so  as  to  destroy 
tlio  fiber  of  the  wood,  the  crime  is  complete,  eyen  if  the  fire  is  then  eztin- 
gnifllied:  People  y.  Haggerty,  46  CaL  354.  So  one  is  guilty  of  arson  if  he  set 
fire  to  a  dwelling-house,  and  the  substance  of  a  portion  of  the  wood  therein 
waa  actually  burned,  although  not  entirely  consumed,  and  the  fiber  of  the 
wood  was  not  actually  destroyed:  Comnumweaith  y.  Tuc&er,  110  Mass.  403. 
And  if  a  wooden  partition  annexed  to  the  building  was  charred  by  the  fire^ 
and  in  one  place  burned  through,  it  is  a  sufficient  burning  to  constitute  the 
crime:  People  y.  Simpmm,  60  GaL  403^  Nor  is  it  necessary  to  constitute  a 
Mtting  OD  fire  that  any  flame  should  be  yisible:  Bex  y.  StalUon,  I  Moody  C.  C. 
196.  And  where  a  board  from  the  building  said  to  be  burned  is  exhibited 
lo  the  jury  as  the  <mly  part  of  the  building  which  was  burned,  it  is  a  ques- 
tion for  them  to  decide,  if  it  has  been  afieoted  by  flre  so  as  to  constitute  a 
biifning,  within  the  le^  meaning  of  the  term:  Comnumweaith  y.  BelUm,  6 
Gbah.  427.  It  was  held  in  Regina  y.  Bueaell,  Cat,  &  M.  641,  that  where  a 
faggot  was  set  on  fire  and  nearly  oonsnmed  on  the  boarded  floor  of  a 
iHioreby  the  boards  of  the  floor  were  scorched  black,  but  not  burned, 
■nd  no  part  of  the  wood  of  the  floor  consumed,  such  burning  was  not  suffl- 
fionft  to  ooDstitate  arson.  But  if  a  flre  set  to  a  stack  communicates  to  a  bam, 
vUch  b  thereby  destroyed,  the  crime  is  complete,  and  the  perpetrator  is 
goil^:  Bex  y.  Cooper,  6  Gar.  ft  P.  636.  The  burning  must  be  of  something 
vhich  is  of  the  realty,  and  not  merely  personal  property  contained  in  the 
bonoe:  Oraham  y.  State,  40  Ala.  659.  The  setting  flre  to  a  storehouse,  with 
Iho  intent  that  fire  should  be  eonmranicated  to  and  should  bum  a  dwelling- 
luwse  sitnated  near  by,  is  in  law  deemed  the  burning  of  the  latter:  (Mmu  v, 
Stak,  63  Id.  166. 

Bwrmng  i^  What  Property  CdtutUutee, — At  common  law,  arson  consisted  of 
tiie  burning  of  the  dwelling,  or  of  an  outhouse  belonging  thereto:  See  the 
principal  case;  MeLane  y.  State,  4  Ga.  339;  Desty's  Am.  Grim.  Law,  sec.  143, 
flu  1;  Wharton's  Grim.  Law,  sec  833;  and  the  outhouse  need  not  be  adjoining 
the  dwelling  if  the  fire  could  be  communicated  from  one  to  the  other:  Id.  It 
seems  that  the  building  with  its  outhouse  must  be  finished,  or  at  least  fit  for 
habitation.  Therefore,  where  the  building  burned  was  designed  and  built 
for  a  dwelling-house,  and  was  constructed  like  one,  but  was  not  painted, 
though  it  was  intended  that  it  should  be,  and  was  not  inhabited,  nor  was 
some  cvf  the  glass  intended  for  an  outer  door  yet  put  in,  it  was  held  that  this 
was  not  a  dwelling-house,  in  such  legal  sense  that  the  burning  of  it  would 
oonstitnte  the  crime:  State  y.  McOowan,  20  Gonn.  245;  S.  G.,  52  Am.  Dec 
136.  The  same  doctrine  is  held  substantially  in  JUeOary  y.  People,  45  K.  Y. 
If^S;  and  StaU  y.  Woffenberger,  20  Ind.  242;  Elamore  y.  Si,  BriavelU,  8  Bam. 
A  Oesi.  46L    But  the  law  is  otherwise  if  the  house  is  once  inhabited  as  a 
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dwellings  though  the  oocapant  may  be  temporarily  absent  therefrom  at  th» 
time  of  the  boming:  State  y.  McOowan,  20  Comi.  245;  8.  C,  62  Am.  Deo.  336; 
Johnaon  v.  State,  48  Ga.  UG.  The  meaning  of  the  word  "hoase  "  ia  that  it  is 
a  place  for  the  dwelling  and  habitation  of  man;  bo  a  honae  built  for  a  atore- 
house,  and  shelved  as  such,  bat  used  as  a  dweUing-honse,  eomes  within  the 
meaning  of  that  term,  and  the  burning  thereof  is  arson:  MeLam  ▼.  Staie^  4 
Id.  335.  So  is  the  burning  of  a  loft  situated  over  a  coach-house  and  staUei^ 
but  converted  into  lodging-rooms:  Id.  339.  It  makes  no  differenoe  that  the 
outhouse  bumod  was  in  a  city,  town,  or  village:  SmUh  v.  States  64  Id.  6O61. 
The  willful  and  malicious  burning  of  a  country  church  is  arson:  WaU  t. 
State,  61  Id.  66.  A  barrel-house  attached  to  a  cooperage  establishment  is  ft 
**  house,"  within  the  meaning  of  the  statute,  for  the  burning  of  which  a  per- 
son may  be  convicted:  Pibe  v.  State,  8  Lea,  577.  So  is  a  building  thirty-aiz 
feet  distant  from  a  man's  house,  used  for  preserving  nets  employed  in  the 
owner's  ordinary  occupation  of  a  fisherman,  and  also  as  a  permanent  doraii- 
tory  for  his  servants:  Pond  v.  People,  8  Mich.  151. 

And  so  any  building  is  a  "  dwelling-house, "  within  the  act,  if  the  whole  or 
any  part  thereof  is  usually  occupied  by  parties  lodging  therein  at  nighty 
altiiough  other  parts,  or  the  greater  part,  may  be  occupied  for  an  entirely 
different  purpose:  People  v.  Oreutt,  1  Park.  Cr.  252.  If  at  the  time  the  honae 
is  fired  there  is  a  human  being  therein,  it  is  immaterial  whether  he  is  asleep 
or  awake,  or  whether  escape  is  practicable  or  not  before  the  building  actually 
takes  fire:  Woodford  v.  People,  62  K.  Y.  117;  S.  C,  20  Am.  Kep.  464.  The 
burning  of  a  stable,  independently  of  its  contents,  ia  a  subject  of  the  crimei 
Chaipman  v.  CommonweaWi,  5  Whart.  427.  Especially  if  the  bam  has  hay  and 
grain  in  it:  Sampson  v.  Comnumtoealth,  5  Watts  &  S.  385.  So  a  bam  constitut- 
ing part  of  the  necessary  buildings  of  a  farm,  although  not  adjoining  nor  con- 
nected with  the  dwelling-house  thereon,  yet  so  situated  that  its  destructi(m  by 
fire  would  endanger  the  dwelling-house,  is  a  bam  "  belonging  "  to  such  dwell- 
ing-house within  the  meaning  of  the  act,  and  the  aetting  fire  thereto  oonatitntes 
felonious  arson:  HUlv.  Commonwealth,  98  Pa.  St.  192.  So  is  a  building  of  hewn 
logs,  divided  by  partitions  of  the  same,  having  horses  upon  one  side  and  farm 
produce  upon  the  other,  while  adjoining  were  sheds,  under  which  were 
wagons  and  other  farming  utensils:  State  v.  Cherry,  63  N.  C.  493.  In  Eng- 
land a  thatched  pig-sty  in  a  yard  has  been  held  to  be  an  outhouse,  the 
burning  of  which  will  constitute  arson:  Hegina  v.  Jones,  2  Moody  C.  G.  308ii 
And  so  does  the  burning  of  a  stack,  if  the  fire  communicates  to  a  bam  and 
thereby  bums  it:  Pex  v.  Cooper,  5  Gar.  &  P.  535;  in  the  same  category  is  a 
stack  of  straw:  Hex  v.  Turner,  1  Moody  G.  G.  239.  But  on  the  other  hand  it 
has  been  held  not  to  constitute  the  crime  to  bum  and  destroy  in  the  night- 
time stacks  of^  hay  and  ricks  of  com  fodder:  State  v.  Pope,  11  S.  G.  273;  and 
it  is  said  not  to  constitute  arson  cither  at  common  law  or  under  the  statute 
to  bum  a  stack  of  hay:  Creed  v.  People,  81  UL  565.  In  the  law  of  arson, 
the  curtilage  of  the  dwelling-house  is  such  space  as  is  necessary  and  con- 
venient and  is  habitually  used  for  family  purposes.  It  may  include  a 
garden,  and  need  not  be  separated  from  other  lands  by  fences.  The  burning 
of  a  bam  within  such  inclosure  is  arson:  State  v.  Sfuiw,  31  Me.  523;  Com- 
monwealih  v.  Barney,  10  Gush.  480,  M'hcro  it  was  held  that  such  curtilage 
might  consist  of  a  fenced  inclosure,  or  partly  fenced,  and  otherwiae  indoaed 
by  the  exterior  walls  of  buildings.  A  barn  eighty  feet  from  the  dwelling,  in 
a  yard  or  lane,  and  to  which  communication  is  had  through  a  pair  of  bars,  ia 
witliin  the  curtilage,  and  a  subject  of  the  crime:  People  v.  Taylor^  *i  Mich. 
250.     So  under  the  New  York  statute,  a  bam,  ahop,  warehouae,  or  other 
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fcniMmj^  adjoining  to  or  within  the  cnrtilago  of  an  inhabited  dwelling- 
so  thi^  the  Imnung  of  the  bam  or  other  bnQding  would  endanger  the 
is  the  eabject  of  the  crime.  Bat  the  word  "  adjoining  "  means  actual 
contact:  Pevardfy  ▼.  People,  3  Park.  Gr.  59;  and  in  Oage  y.  ShekUm,  3  Rich. 
948^  the  baming  of  a  stable  is  said  to  be  arson,  if  such  stable  is  within  the 
curtilage  of  the  dwelling-hoase.  And  so  is  the  baming  of  a  cotton-honse,  if 
the  dwelling-hoose  was  also  burned  thereby:  Cheatham  y.  SkUe,  59  Ala.  40; 
WMiagion  y.  State,  CS  Id.  85.  But  a  bam  some  distance  from  the  dwelling, 
with  a  highway  between,  and  a  yard  between  the  bam  and  the  highway,  is 
Boi  within  the  curtilage,  so  that  the  burning  of  it  constitutes  the  crime: 
CuHoemdaU  y.  People,  36  Mich.  309.  The  burning  of  a  school-house  is  arson: 
State  T.  O^Brien,  2  Root,  516;  WaUaee  v.  Young,  5  T.  R  Mon.  155;  Jones  y. 
Hwnqerford,  4  Gill  &  J.  402.  So  is  a  building  erected  and  removed  by  a  city, 
and  afterwards  fitted  up  as  a  school-house  and  engine-house:  CoTKmoKnveaJUh 
y.  Horngaan,  2  Allen,  159.  And  again,  a  church  has  been  held  to  be  a  build- 
ing within  the  statute,  and  the  subject  of  arson:  King  y.  Hickman,  1  Leach  C.  C. 
S18b  So  has  a  house  used  ezclusiyely  as  a  warehouse  for  storing  goods,  although 
the  goods  belonged  to  a  tenant,  and  the  house  had  been  constructed  and  for- 
merly used  for  an  entirely  different  purpose:  AUen  y.  Staie,  10  Ohio  St.  287. 
And  so  has  a  building  used  by  a  carpenter,  who  was  erecting  a  house  close  by, 
as  a  place  to  leaye  his  tools  and  window-frames  made  by  him,  although  he 
amiedon  no  work  in  the  building  bumed:  Regma  y.  SmWi,  14  U.  C.  Q.  B.  546. 
Within  the  meaning  of  24  and  25  Victoria,  is  a  shop  used  for  carrying  on  the 
grocery  business:  Queen  y.  Nembould,  L.  B.  G.  C.  344;  and  so  is  an  unfinished 
dwelling-house,  haying  the  external  and  inner  walls  built  and  the  roof  on,  with 
a  eooaiderable  portion  of  the  floors  laid,  and  the  ceiling  and  walls  prepared  for 
plastering:  JUgma  y.  Manrmg  and  Rogers,  12  Cox  C.  0.  106;  compare  with 
State  y.  McOowan,  20  Conn.  245;  S.  C,  52  Am.  Dec  336,  and  cases  there  cited 
■■  sustaining  the  doctrine  therein  set  forth.  In  Virginia,  it  has  been  held  that 
a  boose  unoccupied  as  a  dwelling-house  at  the  time  it  was  burned,  although  con- 
■tmcted  as  a  dwelling  and  had  been  used  as  such,  and  was  about  to  be  used  as 
•neh  again,  is  not  the  subject  of  arson:  Hooker  y.  CommontoeaUh,  13  Gratt.  763. 
Neither  is  a  dwelling-house  neyer  occupied  as  such:  CommomoeaUh  y.  Barney, 
10  Cosh.  478.  Nor  is  a  house  setting  on  blocks  in  a  stable-yard,  such  house 
hsfing  two  rooms,  one  used  for  storing  refuse  com  and  the  other  for  storing 
•fhar  fsrm  products,  such  a  house  as  is  within  the  meaning  of  the  statute: 
Staie  y.  LanghUn,  8  Jones  L.  455.  A  saw-mill  is  not  necessarily  a  building 
within  the  meaning  of  the  New  Hampshire  statute:  State  y.  Lhermore,  44 
N.  H.  386.  Nor  is  a  mill-house  the  subject  of  arson,  in  North  Carolina:  See 
State  T.  Upehwrch,  9  Ired.  454.  The  remains  of  a  wooden  building,  once 
ued  as  a  dwelling-house,  but  partially  destroyed  by  fire,  with  only  a  few 
laftera  od  the  roo^  and  injured  in  the  walls  and  ceiling  so  as  to  be  uninhabi- 
table^ but  nndeigoing  repairs,  is  not  a  subject  of  the  crime:  Regina  y.  La» 
hadit,  1  G.  O.  L.  Rep.  204;  S.  C,  32  U.  0.  Q.  B.  429.  Where  a  building 
OMiiisted  d  an  upright  and  "lean-to,"  and  the  upper  story  of  the  upright 
was  oecapied  as  a  dwelling  and  reached  by  as  outdde  flight  of  stairs,  while 
the  rest  of  the  building  was  used  as  a  store,  one  cannot  be  oonyicted  of  burn- 
ing that  portion  of  the  building  occupied  as  a  dwelling,  when  the  fire  was 
started  m  the  "lean-to:**  PeopU  y.  FairebUd,  48  Mich.  31.  A  jaU  has  been 
held  not  such  a  dwelling-honse  as  may  be  the  subject  of  arson:  PeopU  y.  Oo^ 
iend,  18  Johns.  115;  State  y.  Mitchell,  5  Ired.  350;  Jklany  y.  State,  41  Tex. 
eOl;  JenBne  r.  State,  53  Ga.  33;  a  C,  21  Am.  Bep.  256;  eonira:  JAJm  t. 
State,  40  Ala.  30;  &  C,  20  Am.  Bep.  269;  LoekeU  y.  State,  63  Ala.  6. 
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Who  majf  CommU. —  It  ia  not  arson  under  the  oommon  law,  and  m  aome  of 
the  states,  for  one  to  destroy  his  own  house  by  fire:  Hobne»*9  Caae,  Cro.  Ort. 
376;  State  v.  Haynes,  6G  Me.  307;  S.  C,  22  Am.  Rep.  569;  8iaU  y.  L^on,  12 
Conn.  487;  King  ▼.  Breem,  Leach  C.  C.  220;  Blosa  ▼.  Tobeif,  2  Pick.  320; 
especially  while  he  is  lawfully  occupying  it:  StcUe  r,  EdnneU,  54  Vt.  83.  In 
a  number  of  states,  however,  it  is  held  that  one  is  guilty  of  the  crime  if  he 
bums  his  own  house:  CommomoeaUh  y.  Erddnt^  8  Oratt.  624;  Shepherd  y. 
People,  19  N.  Y.  637,  overruling  People  y.  OcOea,  15  Wend.  159,  and  PeopU  y. 
Henderson,  1  Park.  Cr.  560;  SkUey.  Bolffiiaehi,  12  La.  Ann.  382;  State  v.  Elder, 
21  Id.  157;  if  he  bum  it  willfully  and  maliciously:  State  y.  ffurd,  51  N.  H. 
176;  knowing  at  the  time  that  the  result  will  be  injurious  to  the  property  of 
another:  Queen  v.  Bryane,  12  U.  0.  G.  P.  165.  So  one  may  be  found  guilty  of 
arson,  if  by  burning  his  own  house  the  dwelling  of  another  is  thereby  burned: 
Holmes*8  Case,  Cro.  Car.  376;  King  v.  Peddie,  1  Leach  C.  C.  242.  Or  if  one 
destroys  his  house  or  outhouse,  willfully  and  maliciously,  for  the  purpose  of 
obtaining  the  insurance  thereon:  People  v.  Ilenderaon,  1  Park.  Cr.  560;  Shqfh 
herd  v.  People,  19  K.  Y.  536;  McDonald  v.  State,  47  IlL  533;  State  v.  Babeodt, 
51  Vt.  570;  People  v.  Hughes,  29  Cal.  257;  People  v.  Schwartz,  32  Id.  160; 
MarUn  v.  State,  28  Ala.  71;  Queen  v.  Bryans,  12  U.  C.  0.  P.  161;  Rexi  y.  (Mb- 
son.  Rubs.  &  Ry.  C.  C.  137.  But  if  the  owner  procures  his  servant  to  bum 
his  dwelling-house  for  such  purpose,  neither  of  them  can  be  convicted  for  such 
burning:  State  v.  Haynes,  66  Me.  307;  S.  C,  22  Am.  Rep.  569.  Compare 
with  Allen  v.  State,  10  Ohio  St.  287,  asserting  the  contrary  rule.  But  if  a 
father  bums  a  house  which  he  has  conveyed  to  lus  sons,  for  the  purpose  of 
getting  the  insurance,  he  is  guilty:  Commonwealth  v.  Bradford,  126  Maes.  42. 

One  is  guilty  of  arson  if  he  burns  his  house  while  in  the  possession  of  an- 
other: State  V.  TooUe,  76  Am.  Deo.  602.  Thus,  while  his  servant  dwelt  in  it: 
Dams  V.  State,  52  Ala.  357.  But  a  husband,  while  living  with  his  wife  and  hav- 
ing a  rightful  possession  jointly  with  her,  is  not  guilty  of  the  crime  if  he 
bnms  the  dwelling-house  wliich  she  owns  and  they  both  occupy:  Snyder  v. 
People,  26  Mich.  106;  S.  C,  12  Am.  Rep.  303.  Nor  is  a  wife  guilty  who  de- 
stroys her  husband's  house  by  burning  it:  Bex  v.  March,  1  Moody  C.  C.  182. 
But  the  wife  may  commit  the  crime  by  burning  the  house  of  another,  and  of 
which  her  husband  has  the  wrongful  possession:  Bex  v.  Wallis,  Id.  344.  A 
lessee  cannot  be  guUty  of  arson  in  burning  the  premises  occupied  by  him  as 
such:  2  East  P.  0.  1029;  State  v.  Lyon,  12  Conn.  486.  This  rule  was  held 
to  maintain  in  the  case  of  a  tenant  for  a  year:  MeNeal  v.  Woods,  3  Blackf. 
485.  Again,  in  the  case  of  a  tenancy  from  year  to  year:  King  v.  Peddie,  1 
Leach  C.  C.  242.  But  if  by  burning  the  house  of  which  he  is  in  posaesaion 
he  burns  that  of  another,  he  is  guilty:  Id.  A  tenant  in  possession  of  a  copy- 
hold is  not  guilty  of  arson  in  burning  the  house  upon  it  in  his  posseeaion,  al- 
though such  copyhold  estate  had  been  rendered  to  the  use  of  the  mortgagee. 
Such  house  is  not  the  house  of  another  while  in  the  possession  of  the  tenant: 
King  v.  Spalding,  Id.  218.  Nor  is  a  tenant  in  possession  guilty  who  bums 
the  house,  where  such  tenant  holds  under  an  agreement  for  a  lease  for  three 
years,  from  a  lessee  who  held  under  a  building  lease:  King  v.  Breems,  Id. 
220;  StaU  v.  Tish,  27  N.  J.  L.  223;  and  Staie  v.  Sandy,  3  Ired.  570;  Sullivan 
v.  State,  6  Stew.  &  P.  175.  In  Missouri  the  rule  is  different  under  the  stat- 
ute, and  it  is  there  held  that  a  tenant  may  commit  arson  by  boming  the 
house  occupied  by  himself:  State  v.  Moore,  61  Mo.  276.  Such  aeema  to  b» 
the  mle  in  California:  People  v.  Simpson,  50  Cal.  304.  If  the  landlord  horn 
the  house  during  the  occupancy  of  his  lessee,  he  is  guilty:  Deaty's  Am. 
Crim.  Law,  sec.  143  e,  and  cases  cited;  and  a  mortgagor  may  commit  thtt 
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«riiiM^  if  in  pwwion,  by  Immiiig  his  own  hooae:  2  Etit  P.  0. 1025.  As  to 
•whethsr  a  slave  may  oommit  anon,  oonsolt  the  principal  osas  aad  Martha  t. 
State,  26  Ala.  72. 

iMBionaHT— NaonsABT  ALLiOATiova.  ~  OumenA^x — The  sllegatioiis 
naosBssiy  to  an  indictment  for  anon  are  regulated  by  statnte  in  the  major 
portion  of  the  states,  and  a  number  of  them  have  followed  the  oommon-law 
rale  that  in  the  indictment  the  ownership  of  the  house  burned  must  be  sl« 
leged,  and  must  be  proved  as  laid:  Martha  v.  State^  26  Ala.  72;  Carter  v.  Statdf 
20  Wis.  646;  Oraltam  v.  State,  40  Ala.  659;  FuUer  v.  State,  8  Tex.  App.  601; 
McOary  v.  People,  45  N.  Y.  153;  CmnnumwmUh  v.  Wade,  17  Pick.  395;  People 
T.  Qatee,  15  Wend.  159.  A  count  in  the  indictment  which  does  not  charge 
the  ownership  of  the  property  alleged  to  have  been  burned  is  substantially 
defective  on  motion  in  arrest  of  judgment:  Martin  v.  Stale,  28  Ala.  71.  The 
averments  in  an  indictment  as  to  the  ownership  of  the  building  burned  are 
part  of  the  description  of  the  offense  of  arson,  and  they  must  be  direct  and 
eertain  as  to  the  ownership  of  the  property  which  the  defendant  is  accused 
«f  burning;  snd  such  indictment  must  also  allege  that  the  dwelling  burned 
was  the  property  of  the  party  who  at  the  time  was  occupying  it  in  his  own 
right:  Stale  v.  Bradley,  1  Houst  G.  C.  164;  People  v.  Myere,  20  CaL  76;  for 
if  an  indictment  for  arson  leaves  the  question  of  ownership  to  be  made  out  by 
argument^  or  open  to  Cimjecture,  it  is  demurrable;  as  in  a  case  where  the 
averment  as  to  the  ownership  is,  "  which  said  dwelling-house  was  then  and 
there  the  property  of  one  Lemon,  and  was  then  and  there  the  dwelling-house 
of  one  Chinaman,  a  human  being,  whose  real  name  is  to  the  jurors  unknown  ": 
People  V.  Myere,  euprti.  So  where  the  indictment  contains  two  avermenti 
as  to  the  ownership,  repugnant  to  each  other,  but  either  of  which  is  good 
without  the  other,  it  is  open  to  demurrer:  Id.  An  indictment  according  to 
the  common-law  form  is  sufficient,  if  the  arson  was  committed  in  the  day- 
time: CmratCe  Caee,  7  Oratt  619.  The  rule  would,  however,  seem  to  be 
difiarent  in  reference  to  a  public  building  which  has  been  burned,  for  it  has 
been  held  that  in  such  case  the  indictment  need  not  allege  who  is  the  owner 
<ir  occupant:  MoU  v.  State,  29  Ark.  146;  such  averment,  if  made  in  such  case^ 
is  immaterial:  State  v.  JRoe,  12  Vt.  93.  An  indictment  which  alleged  that  the 
building  burned  was  the  property  of  one  not  the  owner,  but  of  one  who  waa 
oooopying  it  as  a  residence  at  the  time  when  it  was  burned,  was  held  suffi* 
cient:  People  v.  Wcoley,  44  CaL  494.  And  in  an  indictment  for  arson,  the 
ownership  of  the  property  is  well  laid,  in  the  widow  of  the  deceased  owner, 
who  had  used  and  occupied  it  since  the  death  of  her  husband,  although  there 
wore  heirs  living,  and  no  dower  had  as  yet  been  assigned:  State  v.  Oailor,  71 
H.  a  88;  &  0.,  17  Am.  Rep.  3;  see  also  Snyder  v.  People,  12  Id.  303;  State 
▼•  Moore,  61  Mo.  276.  And  an  allegation  in  the  indictment  that  the  aooused 
oet  fire  to  or  bomed  a  dweUing-honse  belonging  to  or  the  property  of  a  oer- 
tain  ponoo,  naming  him,  is  a  sufficient  allegation  of  ownership,  as  the  poa* 
MSMr  thereol^  for  the  purpoees  of  the  statute,  is  the  owner,  and  the  presnmp- 
tkm  flowing  from  tnch  allegation  is  that  the  party  named  is  in  possessiani 
Wao4fimi  V.  Peopk,  62  N.  Y.  117;  8.  0.,  20  Am.  Rep.  464. 

It  is  essmtiiil  that  the  indictment  aver  that  the  building  burned  is  the 
property  ol  another  than  the  one  committing  the  crime:  People  v.  Myere,  20 
OU.  79;  Aofe  v.  Lyon,  12  Conn.  486;  StaU  v.  Teimery,  9  Iowa,  438.  And 
the  hooae  wliidh  has  been  burned  should  not  be  described  aa  the  house  of  two 
jtmntt  who  ooonpy  separate  portiona  of  it.  Each  apartment  ooonpied  in 
oevera^y  ahoold  be  alleged  to  be  a  separate  house.  Thus  in  case  ol  a  lodg* 
ing-honaab  it  should  be  averred  to  be  the  house  ol  the  keeper,  for  the  lodgon 
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ocoiipy  it  QndBr  bim:  Staier.  Toofe^TG  Am.  Deo.  002.  If  a  tenant  has  aetnl 
pcwBearioo,  and  hii  term  haa  not  yet  expired,  the  indictment  most  state  tlie 
property  burned  to  be  in  the  leasee:  StaCe  ▼.  ifoson,  13  Ired.  341.  Bat  it  baa 
been  held  that  an  indictment  for  arson,  which  charged  the  defendant  with 
setting  fire  to  "the  bam  of  one  Lanra  Wolf"  was  not  open  to  the  objectica 
that  it  did  not  sufficiently  state  that  the  bam  was  in  the  actoal  poseesainn  of 
the  party  named,  in  her  own  right:  Woifr,  State,  SS  Ind.  30.  This  adjudi- 
cation would  seem  to  overrule  RUck^  ▼.  State,  7  Blackl  168,  holding  that  tho 
indictment  must  allege  that  the  property  burned  or  set  fire  to  was  the  prop- 
erty of  the  person  in  actual  possessi(H&  in  his  own  right.  And  in  an  indiob* 
ment  for  arson  in  the  second  degree,  it  is  not  necessary  to  allege  the  building 
bumed  to  be  the  property  of  the  oocupant;  it  may  be  described  as  the  prop- 
erty of  the  owner,  though  occupied  by  a  tenant:  People  v.  Fieher,  51  Cal.  319; 
see  also  People  ▼.  Shainwood,  Id.  468.  And  the  apartment  of  a  tenant  of  a 
tenement  house  may  be  averred  to  be  his  "house,"  or  " dwelling-honse ": 
Levy  V.  People,  80  N.  T.  327.  So  in  an  indictment  for  arson,  although  the 
building  bumed  is  situated  on  the  premises  of  another,  the  ownenlup  i» 
properly  laid  in  the  name  of  a  servant,  who  dwelt  in  the  house,  the  owner 
having  given  her  possession  for  that  purpose,  under  a  contract  of  hire  which 
bound  him  to  do  so,  as  long  as  she  remained  in  his  service:  Davie  v.  State^  S2 
Ala.  367.  The  ownership  of  the  building  is  properly  laid  in  M.,  in  an  indict- 
ment charging  the  felonious  burning  of  the  dwelling-house  of  A.,  if  the  build- 
ing  is  actually  owned  by  M.,  and  occupied  in  the  lower  story  by  the  accused 
as  a  store  or  shop,  the  burning  of  whi<^  set  fire  to  the  dwelling  of  A.:  State  t. 
Krweher,  24  Wis.  64. 

An  indictment  which  avers  that  the  defendant  did  bum  a  bam,  *'  then  and 
there  belonging  to  one  J.  S.,**  sufficiently  alleges  the  ownership  of  the  prop- 
erty: Commontoealth  v.  Hamilton,  15  Gray,  481.  So  does  one  alleging  the 
house  burned  to  have  been  occupied  by  Hattie  Taylor  as  a  residence:  Yomtf^ 
V.  CommottweaUh,  12  Bush,  243.  And  again  it  is  sufficient  to  allege  the  own- 
ership to  be  in  defendant,  when  in  fact  it  belonged  to  a  partnership  of  which 
he  was  a  member:  CommomoeaUh  v.  CMdetein,  114  Mass.  272.  So  where  tho 
indictment  describes  the  property  bumed  as  "the  county  jail  and  prison  of 
the  county  of  H.,  being  the  house  of  L.  J.,  sheriff  and  jailer  of  said  oonntyy 
thii  is  a  sufficient  allegation  as  to  the  ownership:  Stevens  v.  Cornmomoeaith, 
4  Leigh,  683.  And  an  indictment  which  describes  the  property  bumed  a* 
"  the  jail  of  Talladega  County,  which  said  jail  or  building  was  erected  for 
public  use,"  is  sufficient,  without  further  averment  of  ownership:  Loekett  v. 
State,  63  Ala.  5.  Actual  occupation  and  possession  is  sufficient  to  sustain 
the  allegation  of  ownership:  State  v.  Tajflor,  45  Me.  322. 

Deacription  qf  Property. — The  common-law  form  of  indictment  for  arson  sini* 
ply  charges  defendant  with  burning  a  honse^  without  charging  such  house  to 
be  a  dwelling-house:  1  Wharton's  Grim.  Law,  sec  840;  2  Bishop's  Grim.  Proc» 
sec  33;  CommomoeaUh  v.  Poeey,  4  Call,  109;  S.  C,  2  Am.  Dec  66a  Indict- 
ments which  describe  the  property  bumed  as  the  house  of  the  party  residing 
therein  are  good:  StaU  v.  Toole,  76  Id.  602;  StaU  v.  Suteliffe,  4  Strob.  372- 
402.  As  to  the  meaning  of  the  word  "  house  "  in  this  connection,  see  tho 
note  appended  to  Workman  v.  Ins.  Co.,  22  Am.  Dec  144.  When  the  statoto 
uses  the  word  "dwelling-house,"  such  word  must  generally  be  employed  in 
the  indictment  charging  arson,  snd  Bishop  says  that  the  word  *' house,'*  haT- 
iag  a  broader  signifioation,  will  not  suffice:  2  Bishop's  Crim.  Fkoc,  aeo.  S4. 
But  where  the  indictment  dhaiges  that  defendant  set  fire  to  and  burned  n 
esrtatn  house  used  as  a  dwelling-house  in  the  night-time,  the  property  of 
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IL  H.,  in  the  county  of  IL,  it  is  good:  AfeLane  y.  State,  4  O*.  338.  So  an 
indictment  charging  arson  and  describing  the  building,  which  has  been  nsaally 
oocnpiud  by  persons  lodging  therein  at  night,  as  a  "  dwelling-house^"  although 
it  may  not  be  such  house  in  the  ordinary  and  popular  acceptation  of  that 
term,  is  sufficient;  People  y.  OrcuU,  1  Park.  Gr.  252.  And  an  indictment 
charging  defendant  with  bnniing  "a  certain  other  house  called  a  bam  and 
■table  of  one  R..  there  situate,  the  same  being  an  outhouse  not  adjoining  tlie 
dwelling-house,  nor  under  the  same  roof,  but  some  persons  usually  lodging 
therein  at  night,  to  wit,"  etc.,  is  sufficient  under  the  Virginia  statute;  "a 
dwelling-house,  **  in  such  statute,  embracing  all  its  parcels,  and  including  sncli 
outhouse  as  a  parcel  thereof:  Page  y.  CamrnomoeaUh^  2G  Gratt.  043.  So  a 
charge  that  defendant  ''  set  fire  to  a  certain  grist-mill,  then  and  there  being 
owned  by  and  in  the  possession  of  one  W.,'*  is  a  sufficient  desciiption  of  the 
property:  People  y.  Haynes,  55  Barb.  450;  S.  C,  3d  How.  Pr.  3G9.  A  de 
scription  that  the  property  burned  belonged  to  Pearco  and  Bensley,  and  had 
been  formerly  occupied  by  Vanarsdalc  &  Co.,  is  sufficient  to  identify  the 
property:  People  y.  SIutintDold,  51  Cr.l.  4C8.  Where  the  indictment  charged 
the  burning  of  a  "  certain  building  commonly  known  and  called  a  sugar- 
house,**  but  without  alleging  that  the  "  sugar-house  **  did  not  constitute  a 
dwelling-house  or  its  out-buildings,  it  was  held  good,  as  the  statute  did  not 
use  the  term  ^'sugar-house,"  though  ■pecially  mentioning  other  buildings 
which  may  be  subject  of  arson  ":  State  y.  Ambler,  56  Vt.  C72. 

Nor  is  it  necessary  to  state  that  a  bam  burned  was  not  a  parcel  of  the 
dwelling-house:  Staeger  v.  CommonweaUh,  103  Pa.  St.  4G9;  neither  is  an  in- 
dictment defective  which  describes  the  property  burned  as  a  "nouso  or 
building,"  these  words  being  used  eyidently  in  a  synonymous  sense  to  desig- 
nate the  same  property:  State  v.  Moore,  61  Mo.  27G.  But  one  is  defective 
which  charges  that  defendant  "feloniously,  willfully,  and  maliciously  did  set 
fire  to  and  bum  a  certain  bam  of  one  J.,  there  situate,  contrary  to  the  form 
of  the  act  of  assembly,"  etc.;  it  should  further  charge  that  such  bam  wae 
"not  a  parcel  of  the  dwelling-hoase,"  as  this  is  an  essential  part  of  the  de- 
scription, and  cannot  be  omitted:  CHheon  y.  Stale,  54  Md.  447;  and  an  indict- 
ment is  bad  which  charges  defendant  with  setting  fire  to  and  burning  % 
"  certain  building  called  a  saloon,"  in  this,  that  it  does  not  snow  for  what 
purpoee  the  building  was  occupied:  StaU  y.  0*ConneU,  26  Ind.  266.  Under 
a  statute  proriding  that  "  eyery  person  who  shall  willfully  set  fire  m  or  bum 
in  the  night-time,  any  store  or  warehouse  not  adjoining  to  or  within  the  cur^ 
tilage  of  any  inhabited  dwelling-house,  so  that  such  house  shall  not  be  en- 
dangered  by  such  firing,  shall,  upon  conyiction,  be  adjudged  guilty  of  arson," 
etc.,  it  is  not  necessary  in  an  indictment  charging  the  burning  of  such  build- 
ing to  negative  the  exception  contained  in  the  statute,  and  allege  that  the 
house  burned  was  not  within  the  curtilage  of  an  inhabited  dwelling-house  as 
specified  in  the  statute:  People  y.  Pierce,  1 1  Hun,  633.  An  indictment  al- 
lying that  defendant  burned  a  certain  building  called  a  barn,  but  not  stating 
whether  or  not  a  dwelling-house  was  thereby  burned,  is  good,  under  the  New 
Hampshire  statute:  StaU  y.  Bmeraon,  53  N.  H.  619. 

IntenL — At  common  law,  the  indictment  for  arson  must  allege  the  intent 
nt  the  time  of  the  burning  to  have  been  that  it  was  willfully  and  maliciously 
M  well  as  fetonioosly  done:  1  Wharton's  Crim.  Law,  sec.  839;  Bishop's  Crim. 
9roc^  see.  42;  see  also  the  principal  case.  Such  was  the  mle  at  an  eariy 
date  in  some  ol  tbt  states:  State  y.  Oaffrey,  4  Chand.  165.  It  seems  thai 
than  nmsit  be  an  allegation  of  felonious  intent:  MoU  y.  Stale,  29  Ark.  147; 
8iaU  T.  Jokmmm,  19  Iowa,  230;  for  without  such  allegation  the  indictment  is 
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fatally  tiefective:  State  v.  L'oper,  88  N.  C.  CoC.     Of  course,  an  allegation  that 
defendant  **  feloniously,  willfully,  and  maliciously  did  bum  and  cause  to  be 
turned,"  would  be  sufficient:  Pwpie  y.  MptrHf  20  OsL  76;  Poltten  ▼.  State,  14 
Mo.  463;  State  y.  Simpton,  2  Hawks,  460.    The  indictment  must  charge  th« 
«rime  to  haye  been  done  malieionsly,  and  charging  it  to  haye  been  dona 
"  feloniously,  willfully,  and  unlawfully  "  is  insufficient:  KeUenbeet  y.  State,  9^ 
Am.  Dec.  166;  for  the  indictment  is  essentially  defectiye,  and  must  be  quashed 
unless  it  ayers  that  the  act  of  burning  was  committed  malicioosly:  Jester, 
State,  28  Miss.  100.    But  the  indictment  need  not  charge  in  direct  terma  that 
the  burning  was  willfully  done,  for  an  allegation  that  the  defendant  did  tbt 
burning  ''unlawfully,  maliciously,  and  feloniously"  is  equiyalent  to  a  charge 
that  the  act  was  wUlfuUy  done,  for  it  is  in  fact  an  ayerment  that  it  was  de- 
signed, intended,  and  henoe  willful:  Peopie  y.  Haiynes,  65  Barb.  460;  S.  0.,  38 
How.  Pr.  869;  Chapman  y.  CcfmmoimoeaUh,  5  Whart  427.    And  an  all^gatiott 
that  the  prisoner  "  willfully  and  feloniously  "  set  fire  to  the  building  is  equiya* 
lent  to  an  ayerment  that  the  act  was  done  "willfully,  maliciously,  and  unlaw- 
fully"; Tcumg  y.  CcnunonweaJUh,  12  Bush,  243.    So  an  indictment  which 
charges  that  defendant  willfully  set  fire  to  and  burned  a  *'  building  erected  for 
a  dwelling-house  "  sufficiently  charges  the  intent:  ComTnonwealih  y.  Squire,  1 
Met.  258.     And  again,  an  indictment  sufficiently  alleges  the  intent  with 
whicn  the  burning  was  done,  if  it  charges  the  act  to  haye  been  willfully  dooa. 
It  is  not  necessary  that  the  indictment  should  ayer  in  terms  that  defendanti 
with  intent  to  bum,  set  fire  to  the  house  and  burned  the  same:  Thomae  r 
State,  41  Tez.  27.    In  North  Carolina,  an  indictment  for  arson  is  defectiye 
which  omits  the  allegation  that  the  burning  was  done  with  "  intent  to  injure 
and  defraud  "  some  person:  State  y.  England,  78  N.  C.  352;  State  y.  Porter,  90 
Id.  719.    But  in  Maine,  the  indictment  need  not  expressly  allege  the  intent^ 
when  the  crime  is  committed  by  directly  setting  fire  to  the  dwelling-house  of 
another:  State  y.  Hill,  55  Me.  365.    The  indictment  in  this  case  contained 
the  allegation  that  the  burning  was  done  "feloniously,  willfully,  and  ma- 
liciously."   From  this  allegation,  as  we  haye  seen,  the  intent  is  presumed. 
In  an  indictment  for  setting  fire  to  an  insured  building,  it  is  necessary  to 
allege  the  guilty  intent,  namely,  that  the  prisoner  set  the  fire  with  intent  to 
injure' the  insurer:  Staaden  y.  People,  82  IlL  432;  Queen  y.  Bryane,  12  U.  G. 
0.  P.  161;  Peopk  y.  Schwartz,  32  CaL  160;  CommonweaUh  y.  OotdMn,  114 
Mass.  272. 

Burning, —  In  conmum-law  indictments,  the  allegation  charging  the  eriminal 
•ot  in  the  crime  of  arson  employs  the  word  "  bum  ":  1  Bishop's  Grim.  Fkoc.^ 
•eo.  613;  2  Id.,  sec.  46.  Perhaps  the  better  practice  would  be  to  use  both 
the  words  "set  fire  to"  and  "bum,"  or  at  least  to  follow  the  words  ol  tii« 
statute;  for  it  has  been  determined  that  it  is  not  sufficient  to  use  the  wotdi 
"set  fire  to"  the  building;  but  that  the  word  "bum"  must  be  em^offe^ 
that  being  the  word  used  in  the  statute  to  define  the  crime  of  arson:  Hbwei 
y.  Oommonwealth,  5  Gratt.  664.  Maintaining  the  same  rule,  see  CurraiCe  Cam^ 
7  Id.  619;  Page  y.  (knmumioeaUh,  26  Id.  943.  The  Wisconsin  statute  oon- 
tains  the  word  "  bum,"  and  the  indictment  must  follow  the  statute:  Btaie  y. 
Qaffrty,  4  Chand.  165.  Such  is  the  rule  in  Arkansas:  Sec  the  principal  oaae; 
slso  Uoa  y.  SlaU,  29  Ark.  147.  And  in  Maryland,  in  the  case  of  Coekram  y. 
State^  6  Md.  400,  it  is  held  that  an  indictment  alleging  that  the  accused  "  falo* 
niously,  unlawfully,  and  maliciously  did  set  fire  to  a  certain  dwelling-houM^** 
is  defectiye^  aa  it  does  not  charge  that  the  house  was  "burned,"  beoaoae  al 
eoromon  law  neither  an  attempt  nor  an  intention  to  bum  a  house  will  amount 
to  anon  unless  some  part  is  actually  burned;  and  the  word  "bum  "  is  m 
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in  an  iodioimeiiti  chaigiDg  the  crime.  An  ayerment  tbat  def endiat 
"  bomed  and  caneed  to  be  bamed  **  is  rafficieiit:  State  ▼.  Prke^  11  N.  J.  L. 
203;  or  "  did  set  fire  to^  bom*  and  oonsume  **:  Stale  ▼.  Simpsofi^  2  Hawks* 
460.  In  the  case  of  Howel  y.  CcnmwmoeaUht  5  Gratt.  670,  the  court  say: 
**  We  are  not  satisfied  that  '  setting  fire  to '  and  '  burning '  have  been  estab- 
lished by  any  legal  authority  to  be  synonymouSi  so  as  to  justify,  in  an  indict- 
ment upon  Uie  statute,  substitution  of  the  former  words  in  the  place  of  the 
other."  This  is  an  early  case  (1848),  and  ten  years  later  we  find  the  court  in 
Maine  holding  that  in  an  indictment  upon  the  statute  containing  the  word 
"burn,'*  it  is  sufficient  to  allege  that  defendant  "set  fire  to"  the  building: 
State  ▼.  TayloTt  45  Me.  322.  In  many  of  the  states,  the  allegation  that  the 
accused  "set  fire  to  "  the  building  is  sufficient:  Mitchell y.  State,  5  Coldw.  53| 
People  r.  Mfers,  20  CaL  76;  Wo{f  v.  State,  53  Ind.  30;  Wocxifard  v.  People, 
$2  N.  T.  117;  S.  C,  20  Am.  Rep.  464;  or  that  he  "set  fire  to  and  caused  to 
be  burned**:  State  y.  Johjuon,  19  Iowa,  230;  or  that  defendant  "did  set 
{omitting  the  word  "fire"]  to -the  building,  then  and  there,  by  the  spread- 
iug  of  such  fire,  did  bum  and  consume,"  is  good.  This  under  a  statute  the 
words  of  which  are,  "eyery  person  who  shall  set  fire  to  and  bum,"  eta :  Pol- 
eten  y.  State,  14  Ma  463. 

Value.  —  Where  the  punishment  depends  upon  the  yalue  of  the  property 
bamed,  an  indictment  for  arson  is  defectiye  which  does  not  allege  the  yalue 
of  the  property  destroyed:  RUchey  y.  State,  7  Blackf.  168;  Clarh  y.  PeopiU,  1 
Scam.  117.  But  when  the  punishment  does  not  depend  upon  such  yalue,  it 
need  not  be  charged:  CommonweaUk  y.  HarmiUon,  15  Gray,  480.  As  the  yalue 
of  the  building  and  contents  bumed  is  not  an  element  of  the  crime  in  the 
third  degree,  in  Alabama^  it  need  not  be  ayerred:  Brown  v.  State,  52  Ala. 
345. 

Human  Being  in  Borne. — In  drawing  an  indictment  for  arson  under  a 
statute  which  makee  it  an  aggrayated  crime  to  bum  a  building  in  which  a 
human  being  is  staying,  lodging,  or  residing,  the  indictment  must  charge 
that  there  was  such  being  in  the  house  at  the  time  of  the  burning,  and  the 
words  of  the  statute  in  this  respect  must  be  set  out  in  full:  Dick  y.  State,  53 
Miss.  384;  State  y.  AguUa,  14  Mo.  130;  Page  y.  Commonwealtli,  26  Gratt.  943; 
La^iy  y.  State,  15  Wis.  13;  Beaumont  y.  State,  1  Tex.  App.  533;  Woo^ord  y. 
PevpU,  62  N.  T.  117;  S.  0.,  20  Am.  Eep.  464.  But  the  indictment  need  not 
state  the  name  of  the  person  in  the  house  at  the  time  that  the  burning  takes 
place:  Stale  y.  AguSa,  14  Ma  130.  And  where  the  accused  is  charged  with 
the  burning  of  seyeral  houses,  and  the  indictment  alleges  that  there  was 
"within  such  dwelling-houses  some  human  being,"  an  objection  that  this 
allegation  imported  but  one  being  in  all  the  houses,  without  specifying  in 
which,  and  that  therefore  there  was  no  sufficient  allegation  as  to  any,  is  un- 
tenable; for  the  tuT  construction  of  the  language  is,  that  there  was  a  human 
Mng  in  each:  Wooiford  y.  People,  62  N.  Y.  118;  S.  C,  20  Am.  Rep.  464. 

DEGRna.  — In  those  states  haying  a  statute  which  diyides  arson  into  dif- 
ferent degreee  according  to  the  circumstances  under  which  the  crime  is  oom« 
mittedy  and  proyiding  different  punishments  for  the  difiiarent  degreei^  "the 
indictment  must  allege  the  distinguishing  circumstances  of  the  degree  for 
which  the  pnnishmant  is  to  be  inflicted  ":  2  Bishop's  Grim.  Proa,  sea  48  a, 
citing  Brown  y.  BMe.  68  Ala.  845;  Woodford  y.  People,  62  N.  T.  117;  S.  0., 
20  Am.  Rep.  464.  As  to  the  form  of  indictment  in  such  caae>  see  ChBothaim 
y.  Stale,  59  Ala.  41.  An  indictment  charging  arson  in  the  first  degree  wiU 
not  support  a  conyiction  for  the  crime  in  the  third  degree:  I>edkn  y.  People 
1fi2  N.  Y.  178,  reyersing  the  decision  of  the  supreme  court  in  the  same  oass^ 
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reimrted  in  4  Park  Cr.  593.  And  so  where  the  statate  diridei  anon  inte 
three  degrees,  clearly  defining  the  circumftances  which  oonatitDte  the  erini* 
in  the  first  and  second  degrees,  and  further  providing  that  "  arson  oommitted 
under  sach  circnmstanoes  as  do  not  oonstitiite  arson  in  the  first  or  seoood  d^ 
gree,  is  arson  in  the  third  degree,**  an  indictment  merely  alleging  the  erim* 
in  the  general  terms  of  the  statntOt  and  following  analogooa  forms  given  for 
the  higher  degrees,  without  averring  any  facts  or  drcnmstances  oonstitotiBg 
the  offense  in  snoh  hi^er  degrees,  ia  necessarily  an  indictment  in  the  third 
degree:  Brown  v.  Siaie^  62  Ala.  845. 

FltMce,  —The  crime  of  arson  being  local  in  its  natore,  the  allegation  in  the 
indictment  as  to  the  locality  of  the  property  bomed  shonld  be  reasonably 
certain  in  this  particolar.  It  has  been  held  that  a  local  description  ie  re- 
quired, and  thai  the  words  "there  sitoate"  are  material:  Stale  v.  Oqfrey,  4 
Chand.  166.  And  so  where  the  indictment  described  the  building  bomed  ae 
being  in  the  sixth  ward  of  New  York  City,  when  in  fact  it  was  in  the  fifth 
ward  of  that  city,  it  was  held  that  the  accused  coald  not  be  convicted  under 
the  indictment:  People  v.  Slater,  6  Hill,  401.  The  later  cases  allow  a  more 
liberal  allegation  as  to  the  locality  of  the  property  burned,  as  an  averment  in 
the  indictment  is  sufficient  which  states  that  the  defendant  at  a  time  named, 
in  the  county  where  the  indictment  was  found,  then  and  there  feloniously 
burned  a  building,  is  sufficient:  People  v.  Wooley,  44  Cal.  494.  So  an  indict- 
ment is  good  which  charges  that  the  accused  **  did,  in  the  county  of  Gray- 
son, willfully  bum  certain  prairie,  the  said  prairie  not  being  his  own  ":  State 
V.  White,  41  Tex.  64.  And  an  indictment  for  burning  a  bam  situated  in  a 
certain  place,  within  the  Jurisdiction  of  the  court,  sufficiently  describes  the 
location  of  tiie  bam  when  it  alleges  it  to  be  within  the  curtilage  of  the 
dweUing-honse  of  A;  and  it  need  not  also  aver  that  such  dwelling-house  is 
located  in  the  place  first  named:  CommonweaUh  y,  Bameff,  10  Cush.  480l 
Again,  an  indictment  alleging  that  the  prisoner  "  at  P.,  in  the  oonnty  of  EL, 
did  willfully  and  maliciously  set  fire  to  and  bum  a  certain  bam,  .  •  •  .  and 
the  said  bam  did  then  and  there  voluntarily  bum  and  consume,"  contains  a 
sufficient  averment  as  to  the  locality  of  the  bam:  CommomoeaXk  v.  Laaaib,  1 
Gray,  493;  to  the  same  effect  is  StaU  v.  Prke,  11  N.  J.  L.  203. 

Attmmpts.  — An  indictment  for  an  attempt  to  bum  a  building  need  not  de- 
scribe the  combustible  materials  used  for  that  purpose:  ChmnumaeaUh  v. 
Flynn,  8  Cush.  629;  McDade  v.  PeopHe,  29  Mich.  50.  Nor  need  it  state  the 
particular  manner  in  which  the  attempt  was  made:  People  v.  Buth,  4  Hill, 
188.  See  ako  State  v.  Jchnaon,  19  Iowa,  233.  Under  an  indictment  for  arson, 
a  party  may  be  convicted  of  an  attempt  to  commit  the  crime:  Toimg  v.  Gom- 
mamoeaUh,  12  Bush,  243.  An  indictment  for  an  attempt  to  bum  a  bnflding 
is  not  bad  for  duplidty,  although  it  sets  forth  a  breaking  and  entering  li 
well  aa  an  attempt  to  bum  it^  after  the  breach  and  cntiys  Ot^mmuMmHA  t. 
JSTam^,  10  Met.  423. 
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Peoplb  v.  Tindee. 

119  OAUfOBHlA,  689.] 

Amaagum  to  Bail  n  Right  ov  Aooitskd  which  no  judge  or  ooort  oaa  prop> 
«rly  refoMy  except  in  capital  caaes  where  the  proof  ia  evident  or  the 
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where  the  pnniahment  ia  death,  woTild  conflict  with  the  California  con> 
atitntion,  in  ao  far  as  it  affected  caaee  other  than  thoee  where  the  proof  2a 
evident  or  the  presumption  great. 

Xn>lcnfKifT  ur  Caldorvia  is  Mors  than  Merb  Aoousatioii  baaed  upon 
probable  canae,  being  an  aocnsation  baaed  npon  legal  teatimony  of  a 
direct  and  positive  character,  and  the  concnrring  jndgment  of  at  leaat 
twelve  of  the  grand  jurors  that  npon  the  evidence  presented  to  them  the 
defendant  ia  guilty. 

Obard  Jurt  ought  to  Find  iNDicmENT  when  all  the  evidence  before  them 
taken  together  is  such  aa  in  their  jndgment  would,  if  unexplained  or 
micontradicted,  warrant  a  conviction  by  a  trial  jury;  otherwise^  they 
ahfoold  not  find  an  indictment. 

InicnfiNT  voR  Capital  Ovvensb  Furnishss  ov  Itbrlv  PRmmpnoN  ov 
Guilt  too  great  to  entitle  defendant  to  bail  as  a  matter  of  right  under 
the  California  constitution,  or  as  a  matter  of  discretion  under  the  state 
legislation  in  that  regard* 

VXVDiNG  or  Grand  Jury  oannot  bb  Reviewed  on  Apflioation  vor  Bail 
in  capital  cases,  as  no  provision  is  made  by  statute  for  preserving  the 
testimony  taken  before  such  jury,  and  particularly  as  the  disclosure  of 
such  testimony,  except  in  certain  named  caaes,  ia  impliedly  prohibited. 

FRianiiFTiON  or  Guilt  Arising  rRou  Indictment  in  Capital  Casbs,  on 
application  for  bail,  cannot  be  rebutted  by  affidavits  or  oral  testimony 
aa  to  the  guilt  or  innocence  of  the  accused,  except  under  special  and  ex- 
traordinary circumstances,  and  malice  or  mistake  in  the  institution  o» 
the  prosecution  cannot  be  considered  as  such  a  circumstance. 
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WbAT  ARB  ClBCnXSTAVCBS    OV    EXTRAORDnVABT  CHABACTEB,  ON  APPUCA- 

TiON  lOB  Bail  in  capital  ease,  after  indictment^  as  will  justify  the  con- 
sideration  of  eyidenoe  offered  to  rebut  the  presumption  of  guilt  arising 
from  the  indictment,  stated.  Among  such  are  the  existence,  at  the  time 
of  the  indictment,  of  great  popular  excitement  against  the  prisoner 
likely  to  bias  or  warp  the  judgment  of  the  grand  jurors;  the  existence  of 
the  psrty  charged  to  have  been  murdered;  or  a  dear  confession  of  guilt 
by  another. 

EaIL  mat  SOMETIMB8  BB  AlLOWKD  IK  CAPITAL    GaSIS  AFTER  iNBXOIMSmV 

though  no  special  or  extraordinary  circumstances  exist.    As  where  th» 
public  prosecutor  admits  that  under  the  evidence  obtainable,  no  oouvio- 
tion  of  a  capital  offense  can  be  had;  or  where  on  the  trial  the  jury  hav» 
disagreed;  or  where,  after  verdict,  a  new  trial  has  been  granted  on  th» 
ground  of  insufficiency  of  the  evidence  to  sustain  the  verdict  of  guilty. 
In  such  cases  the  court  may,  in  its  discretion,  without  further  evidence 
of  the  guilt  or  innocence  of  the  accused,  allow  baiL 
br  Oapttal  Ca8b,  aptrb  Iin>iOTMiiiT,  Bail  mat  Sometimks  bi  Allowsd^ 
independently  of  the  merits  of  the  prosecution,  as  where  the  trial  ia 
imreaeonably  delayed  or  postponed  from  term  to  term,  even  npon  suiB* 
eient  reasons;  or  where  an  event  happens  which  ends  or  postpones  In* 
definitely  the  further  prosecution  of  the  proceedings  as  by  repeal  of  tb* 
statute  giving  jurisdiction  to  try  the  indictment,  without  ooofsRing  tb* 
jvrisdiction  on  another  tribunal,  or  where  the  law  creating  the  offenae 
eharged  haa  been  repealed  without  a  reservation  ol  the  penalty  lor  past 


Application  for  bail.    The  opinion  states  the  fitots. 

£.  Quintf  for  the  application. 

F.  M.  PtxUyy  attomey^eneral^  eotUra. 

By  Court,  Field,  G.  J.  The  defendants  were  indicted  tat 
the  murder  of  William  Carrol  by  the  grand  jury  of  Tuolumne 
County,  at  the  January  term  of  the  court  of  sessions  of  that 
county,  and  their  application  to  the  county  judge  to  be  ad* 
mitted  to  bail  was  refused.  ^  They  now  make  a  similar  appli-^ 
cation  to  this  court  based  upon  the  papers  used  and  the 
evidence  taken  before  the  county  judge.  The  papers  are  the 
indictment,  which  is  in  the  usual  form,  and  one  whic  b  would 
sustain  a  conviction  of  murder  in  the  first  degree,  and  the 
bench-warrant  issued  to  the  sheriff  upon  the  filing  of  the  in- 
dictment. The  evidence  consists  of  the  depositions  of  several 
witnesses,  detailing  the  circumstances  attending  the  homicide^ 
and  which  go  to  show  that  the  ofiense  is  less  in  degree  than 
that  for  which  the  defendants  are  indicted,  if  not  to  change 
the  entire  character  of  the  act.  The  counsel  of  the  defend- 
ants ofiers  to  produce  before  us  the  witnesses  examined  by  the 
county  judge,  if  objection  be  taken  to  the  form  in  which  the 
evidence  is  presented,  and  by  stipulation  between  him  and 
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the  attorney-general,  the  application  is  considered  as  made 
npon  a  return  to  a  writ  of  habeas  corpus  issued  for  the  purpose 
of  giving  bail  under  the  statute.  The  attorney-general  resists 
the  application  mainly  upon  two  grounds,  which,  without 
using  his  language,  may  be  stated  substantially  as  follows: 
1.  That  the  indictment  of  itself  furnishes  so  great  a  presum^K 
tion  of  the  defendants'  guilt  as  to  deprive  them  of  the  right 
right  to  bail;  and  2.  That  the  finding  of  the  grand  jury  can- 
not be  reviewed  on  the  application,  or  its  effect  in  creating 
■uch  a  presumption  against  the  defendants  be  repelled  by  affi* 
davits  or  oral  testimony  as  to  their  guilt  or  innocence. 

1.  The  constitution  of  the  state  declares  that  "all  person» 
•hall  be  bailable  by  sufficient  sureties  unless  for  capital  offenses,. 
where  the  proof  is  evident  or  the  presumption  great":  Art.  1, 
■ec.  7.  The  criminal  practice  act,  however,  provides  that  "  a 
person  charged  with  an  offense  may  be  admitted  to  bail  before- 
conviction,  as  follows:  1.  As  a  matter  of  discretion  in  all  cases 
where  the  punishment  is  death;  2.  As  a  matter  of  right  in  alL 
other  cases";  and  that  '^no  person  shall  be  admitted  to  bail 
when  he  is  charged  with  an  offense  punishable  with  death,. 
when  the  proof  is  evident  or  the  presumption  great":  Sees. 
609,  510.  The  constitution,  as  will  be  thus  seen,  secures  to> 
the  citisen  accused  the  right  to  bail  in  all  cases,  except  when 
charged  with  a  capital  offense,  and  even  then,  unless  the  proof 
of  goilt  is  evident  or  the  presumption  of  it  is  great.  The- 
siatate,  on  the  other  hand,  renders  the  admission  to  bail  a 
matter  of  discretion,  where  the  punishment  is  death,  unless 
mch  evident  proof  or  great  presumption  exist.  In  this  respect 
the  statute  conflicts  with  the  fundamental  law.  The  admio- 
■ion  to  bail  in  capital  cases,  where  the  proof  is  evident  or  the- 
presumption  is  great,  may  be  made  a  matter  of  discretion,  ami 
may  be  forbidden  by  legislation,  but  in  no  other  cases.  In  all 
other  cases,  the  admission  to  bail  is  a  right  which  the  accused 
can  claim,  and  which  no  judge  or  court  can  properly  refuse. 

The  inquiry,  then,  arises  as  to  the  effect  of  the  indictment 
in  creating  a  presumption  of  the  defendants'  guilt.  Formerly 
an  indictment  was  regarded  as  a  mere  accusation,  which  the- 
grand  jury  ought  to  find  if  probable  evidence  were  adduced 
in  its  support.  **  But  great  authorities,"  says  Chitty,  "  have^ 
taken  a  more  merciful  view  of  the  subject,  and  considering  the 
ignominy,  the  dangers  of  perjury,  the  anxiety  of  delay,  and 
the  misery  of  a  prison,  have  argued  that  the  grand  inquest 
ought,  as  fSeir  as  the  evidence  before  them  goes,  to  be  con<- 
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Yinced  of  the  guilt  of  the  defendant.  Wliat  was,  therefore, 
anciently  said  respecting  petit  treason  may  be  applied  to  all 
other  offenses;  that  since  it  is  preferred  in  the  absence  of  the 
prisoner,  it  ought  to  be  supported  by  substantial  testimonies": 
1  Crim.  L.  318.  The  more  merciftd  view  of  the  subject  thus 
referred  to  is  secured  by  statute  in  this  state.  Our  criminal 
practice  act  declares  that  the  grand  jury  ^*  shall  receive  none 
but  legal  evidence,  and  the  best  evidence  in  degree,  to  the 
exclusion  of  hearsay  or  secondary  evidence"  (sec.  210);  and 
though  not  bound  to  hear  evidence  for  the  defendant,  ^^  that  it 
is  their  duty  to  weigh  all  the  evidence  submitted  to  them,  and 
when  they  have  reason  to  believe  that  other  evidence  within 
their  reach  will  explain  away  the  charge,  they  should  order 
such  evidence  to  be  produced"  (sec.  211);  and  that  they 
*'  ought  to  find  an  indictment  when  all  the  evidence  before 
them,  taken  together,  is  such  as  in  their  judgment  would,  if 
unexplained  or  uncontradicted,  warrant  a  conviction  by  the 
trial  jury"  (sec.  212);  and  of  course  ought  not  to  find  an  in- 
•dictment  when  the  evidence,  taken  together,  if  unexplained 
or  uncontradicted,  would  not  warrant  such  conviction.  The 
indictment  is,  then,  something  more  than  a  mere  accusation 
based  upon  probable  cause;  it  is  an  accusation  based  upon 
legal  testimony,  of  a  direct  and  positive  character,  and  is  the 
•concurring  judgment  of  at  least  twelve  of  the  grand  jurors, 
selected  to  inquire  into  all  public  offenses  committed  or  tri- 
-able  within  their  county,  that  upon  the  evidence  presented  to 
them  the  defendant  is  guilty.  Such  being' the  case,  an  indict- 
ment for  a  capital  offense  does  of  itself  furnish  a  presump- 
tion of  the  guilt  of  the  defendant  too  great  to  entitle  him  to 
bail  as  a  matter  of  right  under  the  constitution,  or  as  a  mat- 
ter of  discretion  under  the  legislation  of  the  state.  It  creates 
a  presumption  of  guilt  for  all  purposes  except  the  trial  before 
a  petit  jury.  Indeed,  if  it  did  not  create  such  presumption, 
the  defendant  held  under  it,  or  by  virtue  of  the  warrant  based 
upon  it,  without  other  evidence  of  hii3  guilt,  would  be  entitled 
to  his  discharge  absolutely.  If  it  furnished  no  such  presump- 
tion, it  would  not  justify  the  exaction  of  bail  or  the  detention 
of  the  defendant. 

The  authorities  concur  in  sustaining  these  views.  Thus,  in 
the  case  of  State  v.  MiUsy  2  Dev.  L.  421,  the  supreme  court  of 
North  Carolina  says:  "After  bill  found,  a  defendant  is  pre- 
sumed to  be  guilty  to  most  if  not  to  all  purposeF,  except  that  of 
a  fair  and  impartial  trial  before  a  petit  jury.    This  presump- 
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tion  is  80  strong  that  in  the  case  of  a  capital  felony,  the  party 
cannot  be  let  to  bail."  And  in  Hight  y.  United  States,  1  Morris^ 
410  [43  Am.  Dec.  Ill],  the  supreme  court  of  Iowa  says:  '^An 
indictment  furnishes  no  presumption  of  guilt  against  a  pris- 
oner when  he  is  upon  his  trial,  but  so  far  as  it  regards  all 
intermediate  proceedings  between  the  indictment  and  trial,  it 
furnishes  the  very  strongest  possible  presumption  of  guilt,  if 
the  grand  jury  is  the  appropriate  organ  of  the  law  to  decide  in 
the  first  instance  upon  the  guilt  or  innocence  of  the  accused, 
and  their  finding  of  a  true  bill  is  conclusive  so  far  as  to  put 
him  upon  his  trial  and  to  control  all  the  intermediate  proceed-* 
Inge.  It  is  then  functus  officio^  and  raises  no  further  presump- 
tion." 

2.  The  indictment  thus  creating  a  great  presumption  of  guilt 
against  the  defendants,  the  important  questions  arise,  whether 
the  finding  of  the  grand  jury  can  be  reviewed  on  the  application 
for  bail,  or  its  efiect  in  creating  such  presumption  be  repelled 
by  affidavits  or  oral  testimony  as  to  their  guilt  or  innocence. 

The  doctrine  of  the  adjudged  cases,  both  in  England  and 
the  United  States,  is,  that  in  capital  cases,  on  the  application 
for  bail,  no  inquiry  can  be  had  as  to  the  evidence  taken  before 
the  grand  jury,  as  the  deliberations  of  that  body  are  secreti 
and  the  law  does  not  permit  the  testimony  received  by  them 
to  be  disclosed.  Indeed,  upon  such  application,  the  rule  in 
England  is  to  limit  the  examination  as  to  the  defendant's  guilt 
or  innocence  to  the  depositions  and  proofs  upon  which  he  was 
committed:  1  Chitty's  Crim.  L.  129;  People  v.  McLeody  1  Hill 
<N.  Y.),  394  [37  Am.  Dec.  828].  In  Lord  Mohun'a  Case,  1 
Salk.  104,  the  court  says:  "  If  a  man  be  found  guilty  of  murder 
by  the  coroner's  inquest,  we  sometimes  bail  him,  because  the 
ooroner  proceeds  upon  depositions  taken  in  writing,  which  we 
may  look  into;  otherwise,  if  a  man  be  found  guilty  of  murder 
by  a  grand  jury;  because  the  court  cannot  take  notice  of  their 
evidence,  which  they  by  their  oath  are  bound  to  conceal." 
And  Chitty,  in  his  treatise  on  criminal  law,  says:  ^'A  man 
oharged  with  murder  by  the  verdict  of  the  coroner's  inquest 
may  be  admitted  to  bail,  ....  though  not  after  the  finding 
of  an  indictment  by  the  grand  jury;  the  reason  of  which  dis- 
tinction may  be,  that  in  the  first  case  the  courts  have  the 
depositions  to  examine;  whereas,  in  the  latter  case,  the  evi- 
dence is  secret,  and  does  not  admit  of  a  summary  revision": 
1  Chitty's  Crim.  L.  130.  The  same  view  with  reference  to  the 
evidence  upon  which  an  indictment  is  found  would  seem  to  ba 
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followed  by  the  supreme  court  of  Louisiana,  in  the  case  of 
Territory  v.  Benoity  1  Mart.  142.  The  rt»pt)rt  of  that  case  i» 
yery  imperfect,  but  from  the  opinion  we  infer  that  reference  oi^ 
the  motion  was  made  to  the  testimony  before  the  grand  jury. 
The  indictment  was  for  a  capital  offense,  and  the  motion  wa» 
to  have  the  defendant  bailed;  but  the  court  said:  ''It  cannot 
be  done;  bail  is  never  allowed  in  offenses  punishable  by  death, 
when  the  proof  is  evident  or  the  presumption  great.  On  a 
coroner's  inquest  finding  a  person  guilty  of  a  capital  crime, 
the  judges  have  often  looked  into  the  testimony,  which  tho 
coroner  is  bound  to  record,  and  when  they  have  been  of  opinion 
that  the  jurors  had  drawn  an  illogical  conclusion,  admitted 
the  party  to  bail.  But  as  the  evidence  before  the  grand  jury 
is  not  written,  and  cannot  be  disclos^  the  same  discretion 
and  control  cannot  be  exercised,  and  the  judges  cannot  help 
considering  the  finding  of  the  grand  jury  as  too  great  a  pre- 
sumption of  the  defendant's  guilt  to  bail  him.  We  reoolieci 
no  case  in  which  it  was  done." 

The  statute  of  this  state,  in  regulating  the  proceedings  be- 
fore grand  juries,  makes  no  provision  for  the  preservation  of 
the  testimony  which  may  be  taken  before  them.  And  though 
it  does  not  in  express  terms  prohibit  the  disclosure  of  the  testi- 
mony taken,  it  does  so  impliedly.  It  designates  the  cases  in 
which  a  grand  jury  may  be  required  to  disclose  the  testimony 
of  a  witness  (sec.  218);  and  thus  in  effect  declares  that  such 
disclosure  shall  not  be  required  in  any  other  cases.  And  there 
are  evident  reasons  of  public  policy  forbidding  the  disclosure^ 
except  in  the  enumerated  cases.  The  testimony  cannot,  there- 
fore, be  received,  if  offered,  and  as  a  consequence,  the  finding 
of  the  grand  jury  by  the  indictment  cannot  be  the  subject  of 
review  upon  the  application  for  bail. 

Can  affidavits  or  oral  testimony  as  to  the  guilt  or  innocence 
of  the  defendants  be  received  to  repel  the  presumption  arising 
from  the  indictment?  We  are  clearly  of  the  opinion  that  they 
cannot  be  received,  unless  special  and  extraordinary  circum- 
stances exist,  and  there  are  no  such  circumstances  shown  in 
the  present  case.  To  permit  such  a  procedure  in  ordinary 
cases,  where  no  such  circumstances  exist,  would  result  in  ren- 
dering the  application  for  bail,  in  the  majority  of  cases,  in 
effect  a  trial  upon  the  merits.  If  such  evidence  were  admissi- 
ble on  the  part  of  the  defendant,  the  public  prosecutor  could 
justly  claim  a  right  to  controvert  it;  and  thus  counter-affi- 
davits or  conflicting  oral  testimony  would  be  presented,  ''trans- 
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forming/'  as  is  justly  observed  by  the  supreme  court  of  New 
York,  in  People  y.  Hyletj  2  Park.  Cr.  571,  "  a  motion  to  bail  into 
an  examination  into  the  guilt  or  innocence  of  the  prisoner.'' 
^The  rule,"  continues  the  court  in  that  case,  ''seems  to  be 
well  settled  to  the  contrary,  and  with  reason,  because  to  open 
the  whole  question  of  guilt  or  innocence  to  proof  on  a  motion 
to  admit  to  bail  would  be  attended  with  most  serious  incon- 
venience." 

The  rule  precluding  evidence  of  the  character  we  have  des- 
ignated, unless  special  and  extraordinary  circumstances  exist 
Lq  the  case,  upon  an  application  for  bail  after  indictment  for  a 
capital  offense,  prevails  in  the  courts  of  nearly  every  state.  It 
is  also  the  rule  of  the  federal  courts.  In  the  case  of  Umted 
States  V.  Aaron  Burr^  the  defendant,  having  been  indicted  for 
treason,  applied  to  be  admitted  to  bail,  and  in  the  course  of 
the  discussion  which  followed,  inquired  ''whether  the  court 
would  go  into  testimony  extrinsic  to  the  indictment,"  without 
stating  the  existence  of  any  special  and  extraordinary  circum- 
stances for  the  proceeding;  and  Mr.  Chief  Justice  Marshall 
replied  "that  he  had  never  known  a  case  similar  to  the  pres- 
ent, where  such  an  examination  had  taken  place."  And 
though  the  chief  justice  added  that  he  only  stated  his  present 
impressions,  and  that  the  subject  was  open  for  argument  after- 
wards, the  application  for  bail  was  never  renewed,  as  it  un- 
doubtedly would  have  been  if  Colonel  Burr  or  his  very  able 
counsel  could  have  supported  by  authority  the  admissibility 
of  such  extrinsic  evidence  in  that  case:  1  Burr's  Trial,  312. 
So  in  the  case  of  United  States  v.  Jones^  8  Wash.  C.  C.  224, 
the  defendants  were  indicted  for  piracy,  and  a  motion  to  ad- 
mit them  to  bail  having  been  made,  counsel  proposed,  with 
reference  to  one  of  them,  to  go  into  the  evidence  against  him, 
but  the  court  said:  "The  bill  of  indictment  being  found,  we 
do  not  feel  ourselves  at  liberty  to  inquire  into  the  evidence 
against  him." 

The  cases  in  which  this  rule  has  been  departed  from  have 
only  arisen,  so  far  as  we  have  been  able  to  make  an  examina- 
tion, in  the  courts  of  Texas,  Indiana,  and  South  Carolina.  In 
Texas,  previous  to  her  annexation  to  the  Union,  it  was  held, 
in  the  case  of  Republic  y.Wingale  [not  reported],  that  after  an 
indictment  for  murder,  the  prisoner  was  entitled  to  an  examina- 
tion of  the  witnesses  as  to  his  guilt  or  innocence,  upon  an  appli- 
cation for  bail.  We  have  not  been  able  to  find  any  report  of  this 
case,  and  standing  by  itself  is  not  entitled  to  much  considera- 
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tion  against  the  general  current  of  adjndicationB  opposed  to  its 
conclusions.  The  cases  decided  in  that  state  since  her  annexa- 
tion are  not  authority,  as  the  matter  is  now  determined  by  a 
provision  in  her  constitution.  The  ninth  section  of  her  bill  of 
rights  declares  that  ''all  prisoners  shall  be  bailable  by  suffi* 
cient  sureties,  unless  for  capital  offenses,  when  the  proof  is 
evident  or  the  presumption  great;  but  this  provision  shall  not 
be  so  construed  as  to  prohibit  bail  after  indictment  found, 
upon  an  examination  of  the  evidence  by  a  judge  of  the  supreme 
or  district  court,  upon  the  return  of  the  writ  of  habeas  corpus^ 
returnable  in  the  county  where  the  offense  is  committed":  See 
Yarbrough  v.  State^  2  Tex.  523. 

In  Indiana  the  supreme  court  held  that  the  statute  of  the 
state  authorized,  on  application  for  bail,  an  examination  of 
witnesses  and  a  full  investigation  of  the  case.  The  court  also 
held  that,  as  under  an  indictment  for  murder  in  the  first  de- 
gree, the  accused  might  be  convicted  of  murder  in  the  first  or 
in  the  second  degree,  or  manslaughter,  it  should  not  be  taken 
as  conclusive  of  the  grade  of  offense  in  determining  the  ques- 
tion of  bail:  Lamm  v.  Staie^  3  Ind.  294.  As  to  the  first 
ground,  it  is  sufficient  to  say  that  we  have  no  such  statute  in 
this  state;  and  as  to  the  second  ground,  it  does  not  strike  us 
as  possessing  any  force.  Though  it  is  true,  under  an  indict- 
ment for  murder  in  the  first  degree  the  accused  may  be  con- 
victed of  a  less  offense,  the  grand  jury  have  no  right  to  presenti 
and  we  are  not  to  presume  that  they  have  presented,  an  in- 
dictment of  that  character,  unless  the  evidence  before  them, 
unexplained  or  uncontradicted,  would  warrant  in  their  judg- 
ment a  conviction  of  the  offense  in  that  degree.  The  indict- 
ment is  their  finding  that  of  the  offense  designated,  in  its 
character  and  degree,  the  defendant  is  guilty.  And  we  agree 
with  Mr.  Justice  Sutherland,  in  Ex  parte  Tayloe^  5  Cow.  66, 
''that  an  indictment  must  be  taken  as  conclusive  upon  the 
degree  of  the  crime  "  on  the  application  for  bail. 

In  South  Carolina,  in  the  case  of  State  v.  HUly  1  Treadw. 
Const.  242,  where  the  defendant  was  under  indictment  for  a 
capital  offense,  it  was  held  that  affidavits  tending  to  show  that 
the  prosecution  was  instituted  from  malice  or  mistake,  and 
that  the  inveigling  of  the  slave  from  his  master,  which  con- 
stituted the  offense  charged,  was  not  felonious  or  fraudulent; 
but  in  consequence  of  a  fair  claim  of  property,  should  be 
received  and  considered  on  the  application  of  the  defendant 
to  be  admitted  to  bail.    This  decision  was  made  by  a  divided 
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eourti  and  thoagh  supported  to  some  extent  by  the  action  oT 
the  king's  bench  in  Mrs.  Bamey^a  CoMy  5  Mod.  823,  is,  like 
the  decision  dted  from  the  supreme  court  of  Texas,  entitled 
to  little  weight  against  the  general  current  of  the  authorities. 
And  it  is  not  easy  to  uphold  it  by  any  solid  reasons.  It  is 
diflScult  to  i)erceiye  how  malice  in  the  institution  of  the  prose- 
cution can  aflfect  the  case.  The  accused  is  not  entitled  to  any 
more  leniency  or  consideration  because  improper  motives  may 
haTe  led  to  the  exposure  of  his  crime  and  to  proceedings 
against  him.  The  malice  on  the  part  of  the  complainant  is* 
not  likely  to  be  infused  into  the  public  prosecutor  or  the  grand 
jivors,  BO  as  to  affect  and  control  the  conduct  of  the  prosecu* 
tion  or  the  finding  of  the  indictment.  ^Vllero  a  mistake  in 
the  institution  of  the  prosecution  is  alleged,  the  proper  course 
IB  to  make  a  representation  of  the  matter  to  the  public  prose- 
cator,  who  will  undoubtedly  consent  to  the  reception  of  bail, 
if  satisfied  of  the  truth  of  the  representation.  On  the  other 
hand,  if  the  allegation  be  controverted,  evidence  as  to  the 
matter  is  evidence  as  to  the  guilt  or  innocence  of  the  accused^ 
which  cannot  be  heard  on  an  application  for  bail,  for  the 
reasons  we  have  already  stated,  except  where  there  are  special 
and  extraordinary  circumstances.  But  if  malice  or  mistake 
in  the  institution  of  a  prosecution  did  constitute  a  circum- 
Biance  sufficiently  great  to  justify  a  departure  from  the  ordi- 
nary rule,  it  would  not  help  the  defendants  in  the  present 
case.    Here  no  such  malice  or  mistake  is  alleged. 

What  circumstances  will  be  deemed  of  a  special  and  ex- 
traordinary character,  so  as  to  justify,  on  the  application  for 
bail,  the  consideration  of  evidence  offered  against  the  presump- 
tion of  guilt  created  by  the  indictment,  it  may  be  difBcult  to 
designate  in  general  terms.  It  will  suflice  for  the  illustratioa 
of  the  views  we  entertain  on  this  subject  to  mention  some  in- 
stances of  the  kind.  The  existence,  at  the  time  the  indict- 
ment was  found,  of  great  popular  excitement  with  reference  to 
the  prisoner,  or  the  offense  charged  against  him,  likely  to  bias 
and  warp  the  judgment  of  the  grand  jurors,  would  constitute 
Buch  special  and  extraordinary  circumstance  On  this  ground^ 
the  admission  of  testimony  by  a  former  chief  justice  of  this 
court,  in  favor  of  Robinson,  indicted  for  murder  alleged  to 
have  been  committed  during  the  riots  of  1850  at  Sacramento, 
CO  his  application  for  bail,  may  be  justified.  Strong  feelings 
it  Ib  Bald,  was  manifested  against  him  by  some  of  the  grand 
JWOTB  by  whom  it  was  indicted.    And  whilst  the  indictment 
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'•fas  still  pending,  he  was  elected  a  member  of  the  legislatoie 
by  the  citizens  of  the  county.  The  existence  of  the  party 
charged  to  have  been  murdered  would  constitute  an  an  extraor- 
dinary circumstance  in  any  case;  and  the  allegation  under 
oath  of  his  existence  in  the  application  for  bail  would  justify, 
if  not  require,  a  careful  examination  of  the  evidence  offered. 
SO)  too,  would  a  clear  confession  by  another  of  the  commission 
of  the  offense  for  which  the  defendant  is  indicted. 

Bail  may  also  be  taken  after  indictment  found,  where  no 
such  special  and  extraordinary  circumstances  exist  as  we 
have  mentioned.  Thus  it  may  be  taken  upon  the  admission 
of  the  public  prosecutor  that  the  evidence  which  he  can  pro- 
duce will  not  warrant  a  conviction  of  a  capital  offense,  or  upon 
his  admission  of  facts  from  which  it  is  evident  no  Buch  con- 
viction can  take  place.  So  bail  may  be  taken  where,  upon 
trial,  the  evidence  for  the  prosecution  and  defense  has  been 
produced,  and  there  has  been  a  disagreement  among  the 
jurors;  or  where,  after  verdict,  a  new  trial  has  been  granted 
for  the  insufficiency  of  the  evidence  to  warrant  a  conviction. 
Cases  of  this  kind  justify  the  allowance  of  bail  in  the  discre- 
tion of  the  court,  without  hearing  other  evidence  as  to  the 
guilt  or  innocence  of  the  accused. 

And  independently  of  any  consideration  of  the  merits  of  the 
prosecution,  circumstances  frequently  arise  which  will  justify 
the  allowance  of  bail  after  indictment  found.  Thus  bail  may 
be  allowed  if  the  trial  of  the  prisoner  has  been  unreasonably 
delayed.  And  under  our  statute,  if  the  trial  be  postponed, 
even  upon  sufficient  reasons,  from  term  to  term,  the  court  may 
discharge  the  defendant  on  his  own  recognizance  or  on  bail: 
Criminal  Practice  Act,  sees.  594,  595.  So,  also,  bail  may  be 
allowed  where  any  event  has  happened  postponing  indefinitely 
the  further  prosecution  of  the  action,  as  the  repeal  of  the  stat- 
ute giving  the  jurisdiction  of  the  court  to  try  the  indictment 
(where  such  jurisdiction  depends  upon  statute),  without  pro- 
vision for  its  transfer  to  any  other  tribunal.  So,  also,  where 
the  law  creating  the  offense  charged  has  been  repealed  with- 
out a  reservation  of  the  penalty  for  past  offenses. 

Other  cases  might  be  enumerated  where  bail,  after  indict* 
ment  for  a  capital  offense,  may  be  properly  asked  and  allowed. 
Those  to  which  we  have  referred  are  of  the  most  frequent  oc- 
currence. In  the  present  case,  there  are  no  special  and  ex- 
traordinary circumstances  stated  which  would  justify  us  in 
listening  to  the  evidence  offered.    The  affidavits  only  show 
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that  strong  lebutting  testimony  against  the  prosecution  may 
"be  presented  to  the  trial  jnry,  and  this,  by  itself,  disconnected 
from  the  circumstances  we  have  designated,  cannot  be  received 
4igainst  the  indictment  on  this  application. 
Application  for  bail  denied. 

CoPB,  J.,  concurred. 

Avnnmann  TO  Bau  AiTiR  JjnaioTMMKT  lOB  MuKMOu — Under  th«  United 
Btatee  oonstitatiofn,  leleeae  on  bail  is  allowed  in  all  criminal  caaee  as  a  mat^ 
ler  of  right,  except  where  the  pmushment  may  be  death,  in  which  cases  ad- 
mission  to  bail  is  within  the  discretion  of  the  oonit:  See  U.  S»  Caist.» 
AmjitMl,  ym.  In  most  of  the  states  the  limit  as  to  bail  is  fixed  by  oonsU- 
tntion  or  statute.  The  general  mle  seems  to  be  that  all  persons  are  entitled 
to  bail,  as  a  matter  of  rights  in  all  except  capital  cases  where  the  guilt  is 
trident  or  the  presumption  greats  For  a  collection  of  the  statutory  proTis- 
ions  on  this  subject^  see  Stimson's  American  Statute  Law,  sec.  122;  and  see 
this  mle  declared  in  ExparU  White,  9  Ark.  222;  Ex  parU  SutherUn,  66  Ind. 
COS;  Read^  t.  CommonweaUht  9  Dana^  38;  UUery  v.  Commomoedlth,  8  R  Mon. 
3;  Territory  t.  BenoU,  1  Mart  142;  SUUe  ▼.  BartweU,  35  Me.  129;  Tautr  ▼. 
People,  34  Mich.  290;  JShf  parte  Fortenberrift  53  Miss.  428;  People  t.  Perry,  S 
Abb.  Pr.»  K.  S.,  27;  Commonwealth  v.  Keeper qf  Prieon,  1  Ashm.  227;  JSaparti 
Foster,  5  Tex.  App.  625;  Ex  parte  Randon,  12  Id.  145;  Bx  parte  Coldiron,  IS 
Id.  464;  ThorntprnmY,  State,  25  Tex.  Supp.  395. 

Murder  in  the  first  degree  is  in  most  states  the  only  d^pree  of  homicide 
which  is  made  a  capitsl  offense;  and  therefore,  when  the  offense  consists  of 
any  other  degree  of  the  crime  bail  will  be  allowed.  In  Washington  Territoiyy 
by  statote,  the  right  to  refuse  bail  is  confined  to  cases  of  murder  in  the  first 
degree.  Vi  Wisconsin,  where  capital  punishment  was  abolished,  all  persons 
were  held  bailable,  no  matter  what  the  offense:  In  re  Perry,  19  Wis.  676. 

Theire  seems  to  be  a  conflict  of  decisions  on  the  question  whether  bafl 
should  be  allowed  in  murder  cases  after  indictment  by  a  grand  jury.  In 
Shore  t.  State,  6  Mo.  640,  the  question  was  raised  but  not  decided.  In  Lou* 
inaitai  it  was  held  that  tJie  fact  that  a  grand  jury  has  filed  an  indictment  fcr 
a  cspital  offense  is  of  itself  sufficient  proof  of  guilt  to  preclude  any  inquiry 
into  the  merits  on  Mess  oorpiif  or  on  application  for  bail:  State  v.  Brutle,  84 
La.  Aon.  61;  State  t.  BrtMOtter,  35  Id.  605;  but  the  court  adds  in  the  latter 
ease^  "exoept  under  specaal  and  extraordinary  circumstances,'*  and  cites  the 
prineipal  osse  on  this  point.  But  in  People  t.  MeLeod,  87  Am.  Deo.  328^  a 
New  York  oase^  the  ooort  declines  to  make  any  such  exception,  holding  thai 
the  indietment  is  eondnsive  evidenoe  of  guilty  for  every  purpose,  exoept  on 
the  trial  for  the  offionse,  and  bases  its  reasoning  on  the  ground  that  the  court 
caanoi  look  into  the  proceedings  of  the  grand  jury  because  they  are  made 
secret  hy  law.  To  the  same  effect,  see  Hight  t.  Ufdtei  Statee,  43  Am.  Dee. 
Ill,  and  see  also  the  note  to  People  ▼.  MeLeod,  mpra.  In  Eoo  parte  White,  9 
Ark.  222;  the  ooort  hold  that  an  indictment  does  not  raise  suoh  a  presumption 
ef  guilt  as  wHl  absolutely  preclude  the  court  from  going  behind  the  indiot- 
BMnt  and  inTestigating  the  merits  of  the  charge  with  a  view  to  ascertain* 
jng  wheftfaer  the  aooosed  is  entitled  to  bail,  but  that  it  does  raise  such  a 
inesumplion  against  defendant  as  will  deprire  him  of  the  privilege  of  habeae 
corput  as  a  natter  of  right;  and  that  to  entitle  him  to  the  writ»  he  must  state 
€aets  m  his  petitioa  under  oath  which  will  rebat  the  presumptions  raised 
gainst  him  1^  the  indiotmsnt. 
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In  L^nck  ▼.  People,  88  HL  494,  it  ia  said  that  the  mere  faet  that  »  gtmnA 
jnxy  has  found  an  indictment  for  morder  will  not  prednde  the  ooort  from  in* 
quiring  into  the  facts  of  the  case,  to  ascertain  whether  the  offense  diazged 
may  not  aetnally  pro^e  to  be  of  saoh  a  grade  as  will  entitle  the  prisoner  to 
bail;  but  to  obtain  relief,  a  dear  case  mnst  be  made  ont.  And  in  Common'- 
%poaUh  V.  Lemley,  2  Pittsb.  362,  the  court  hold  that  a  prisoner  is  entitled,  after 
indictment  found,  to  be  admitted  to  bail,  as  a  matter  of  rights  where  the  evi- 
dnoe  produced  at  a  hearing  on  application  for  bail  satisfies  the  judge  that 
the  oJEonse  was  not  capital;  and  it  is  held  in  Lumm  v.  State,  3  Ind.  293,  thai 
the  prisoner  may  sue  out  a  writ  of  habeaa  oorpue,  and  on  the  hearing  prove  such 
fact  Thus  in  Sx  parte  Wolff,  57  GaL  94,  where  the  prisoner  had  been  in- 
dicted for  murder,  he  sued  out  a  writ  of  habeae  corpus,  and  on  the  hearing 
prored  that  death  of  the  person  whom  he  was  accused  of  murdering  had 
resulted  from  his,  the  prisoner's,  acts  in  assisting  deceased  to  procure  an 
abortion,  and  there  being  no  evidence  of  intent  to  kill,  the  court  ordered 
that  he  should  be  admitted  to  bail.  So  in  &  parte  Hods,  68  Ind.  206,  the 
evidence  showed  absence  of  intent  to  kill,  the  killing  having  been  the  result 
of  a  sudden  combat,  entered  into  in  the  heat  of  passion,  and  on  the  moment, 
without  any  previous  acquaintance  with  the  deceased,  and  the  court  ordered 
the  prisoner  to  be  admitted  to  baiL  To  the  same  effect,  see  State  v.  Wkke, 
R.  M.  Charlt.  139,  and  People  v.  Van  Home,  8  Barb.  158,  the  latter  being  a 
ease  where  the  prisoner  was  admitted  to  bail  on  a  showing  that  two  out  of 
three  grand  juries  had  held  the  crime  to  be  only  manslaughter,  and  that  the 
third  and  last  had  held  that  it  was  murder.  But  it  was  held  no  ground  for 
admission  to  bail  that  the  prisoner  had  killed  the  deceased  in  a  duel;  that  the 
duel  was  a  fair  one,  and  that  both  parties  were  foreigners,  and  did  not  know 
that  the  law  regarded  killing  in  a  duel  as  murder:  Rex  v.  Baronet,  Dears. 
0.  C.  51;  S.  C,  1  El.  &  Bl.  1. 

In  People  v.  ShaUuch,  6  Abb.  N.  O.  33,  the  court  lay  down  the  rule  that 
on  an  application  for  bail  after  indictment  for  murder,  the  court  will  not  look 
beyond  the  minutes  of  the  grand  jury,  and  that  if  it  appears  there£rom  that 
the  grand  jury  was  not  indifferent  as  to  the  guilt  or  innocence  of  the  prisoner, 
that  he  will  not  be  let  to  bail.  In  People  v.  Oodtom,  5  C.  H.  Hec  11,  on  thia 
point,  it  is  held  that  the  prisoner  may  present  to  the  court  either  afBda- 
vits  or  some  matter  arising  from  the  testimony  on  which  the  charge  was 
founded,  as  the  basis  of  his  application  for  bail;  and  in  State  v.  HUl,  3  Brev. 
89,  the  court  heard  and  considered  affidavits  tending  to  show  that  the  prose* 
tion  was  instituted  from  malice  or  mistake.  But  in  State  v.  Drew,  1  Taylor, 
142,  it  was  held  that  one  indicted  for  murder  cannot  be  bailed  on  affidavits 
taken  ex  parte  by  a  person  unauthorized  to  take  them. 

The  burden  of  proof  is  on  the  defendant  to  show  that  guilt  is  not  evident 
and  that  presumption  is  not  strong,  as  an  indictment  implies  prima /ode 
that  no  right  to  bail  exists:  Ex  parte  Kendall,  100  Ind.  599;  and  in  order  to 
show  this,  he  must  produce  the  evidence  on  which  the  state  intends  to  rely 
for  conviction:  Ex  parte  Heffren,  27  Id.  87;  but  he  need  not  affirmatively 
prove  his  innocence  by  other  evidence,  and  he  is  entitled  to  bail,  unless  the 
evidence,  as  a  whole,  satisfies  the  court  that  his  guilt  is  evident:  ExparU 
Bandon,  ]2Tez.  App.  145. 

If  there  be  no  reasonable  doubt  of  the  prisoner's  guilty  he  ought  not  to  be 
baUod:  Ex  parte  Tayloe,  5  Cow.  39;  so  where  there  are  strong  doubts  of  de- 
fendant's innocence:  StaU  v.  MeNab,  20  K.  H.  160;  StaU  v.  Jlocb\fellow,  6 
K.  J.  L.  332;  People  v.  Shattuck,  6  Abb.  K.  C.  33;  but  it  is  said  inExparte 
Bridewell,  57  Miss.  39,  that  bail  will  be  taken  in  a  capital  case,  where  there 
is  %  weU*foandsd  doubt  of  guilt.     Where  on  habeas  eorpns,  after  indictment 
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lor  Buirdsr,  it  was  ahown  that  there  were  nineteen  necessary  witnesses,  and 
•nly  seven  of  them  were  examined,  but  from  those  examined  there  failed 
to  i^pear  any  circomstances  criminating  the  defendant^  it  was  held  that  h* 
■hoold  have  been  admitted  to  baU:  ExjHiurte  Floyd,  60  Miss.  913. 

A  safe  rale  on  applications  for  bail,  it  is  said  in  CcnimomoeaUh  v.  Keeper  qf 
Pfieomf  2  Ashm.  227,  is  to  refnse  bafl  in  all  cases  where  a  judge  woidd  sustain 
a  capital  ocmTiotioii,  if  pronounced  by  a  jury  on  such  evidence  of  guilt  as  waa 
szhibited  to  him  on  the  hearing  of  the  application  to  admit  to  bail,  and  in 
instances  where  the  evidence  for  the  commonwealth  is  of  lees  efiScacy,  to  ad- 
mit to  bail  To  the  same  effect^  see  /»  re  Foeter,  6  Tex.  App.  025;  Ex  parte 
Seaamt,  12  Id.  318w  Except  when  the  guilt  is  evident  or  presumption  great,. 
bail  will  not  be  refused  when  evidence  is  entirely  circumstantial,  unless  it 
eoccludes,  to  a  moral  certainty,  every  reasonable  hypothesis  but  that  of  the 
prisoner's  guilt:  Jb  parte  Aaree,  63  Ala.  234.  Where  the  evidence  is  con* 
flieting  on  material  points,  bail  will  be  refused:  He  parte  Beaeom,  12  Tex.  App. 
SI8b  In  Sx  parte  JRamdon,  12  Id.  146,  where  the  evidence  showed  a  murder, 
tmt  not  that  the  deceased  was  the  man  for  whoee  murder  defendant  was  in- 
dieted,  nor  that  the  defendant  was  connected  with  the  homicide^  it  was  held 
Chat  he  should  be  admitted  to  baiL 

It  is  a  good  case  for  admission  to  bail  after  indictment  for  murder  that  the 
Jafendant  has  a  present,  painful,  severe,  and  dangerous  disease,  caused  by 
imprisonment,  and  likely  to  be  aggravated  by  a  continuance  thereof:  Semmet^e 
Caee,  11  Leigh,  GG5;  People  v.  Cole,  6  Park.  Cr.  695. 

In  some  states,  by  statute  and  otherwise,  it  has  become  a  rule  that  the 
prisoner  will  be  admitted  to  bail  though  indicted  for  murder  unless  he  is 
brought  to  trial  within  a  specified  time,  as  at  the  next  stated  term:  Ex  parte 
8imoiUon,  9  Port.  390;  ExparU  Stiff,  18  Ala.  464;  Exparte  Croom,  19  Id.  5G1; 
or  within  two  terms:  Ex  parte  Carroll,  36  Id.  600;  but  in  State  y.  Abbott, 
R.  M.  Charlt.  244,  it  is  held  that  this  is  no  ground  for  admission  to  bail, 
oiiless  the  continuance  will  or  has  operated  oppressively;  snd  in  Hex  v. 
Andrews,  2  Dowl.  &  L.  10,  S.  C,  1  New  Caai  199,  the  court  refused  to  con- 
aider  the  postponement  on  account  of  absence  of  the  witnesses  for  the  prose- 
cution as  a  ground  for  admission  to  baiL 

Failure  of  a  trial  jury  to  agree  is  a  proper  fact  to  be  shown  on  application 
for  bail  pending  a  motion  for  a  new  trial:  People  v.  Cole,  6  Park.  Cr.  695. 
In  People  v.  Perry,  where  a  prisoner  was  twice  ^ied  for  murder,  and  on  both 
dons  the  jury  failed  to  agroe,  the  defendant  was  admitted  to  bail.  It 
stated  in  Ohio  v.  Summons,  19  Ohio^  139,  that  the  rule  in  such  cases  is 
that  if  after  trial  and  disagreement^  on  application  for  bail,  the  evidence  is 
•o  weak  that  it  would  not  sustain  a  verdict  of  guilty  against  a  motion  for  a 
new  trial,  the  court  should  admit  the  prisoner  to  hdL  In  BeaU  v.  State,  39 
MiH.  715,  however,  it  was  held  that  a  court  may  admit  a  defendant  to  bail 
in  such  a  case,  even  though  on  the  evidence  the  jury  ought  to  have  rendered 
a  verdict  of  guilty.  But  it  does  not  follow  that  courts  will,  as  a  matter  of 
ooorse,  admit  to  bail  because  the  jury  have  failed  to  agree:  State  v.  Summons, 
19  Ohio,  139;  WM  v.  State,  4  Tex.  App.  167. 

After  conviction  and  motion  for  a  new  trial,  the  prisoner  oertainly  is  no 
longer  bailable:  State  v.  ConJior,  2  Bay,  34. 

Befnsal  of  a  court  to  hear  evidence  on  application  for  bail,  after  indictment 
lor  murder,  is  not  such  a  final  judgment  as  is  reviewable  in  Illinois  on  appeal: 
Lymek  v.  State,  38  DL  494;  though  in  Indiana  the  contrary  is  the  rule:  Lumm 
▼.  State,  3  Ind.  293;  and  the  evidence  will  be  considered  on  the  appeal:  Ex 
parts  H^ren,  27  Id.  88;  ExparU  Kendall,  100  Id.  599;  and  will  be  weighed 
vithciit  regard  to  the  finding  of  the  court  below;  Ex  parte SmtkerSn,  66  Id.  591 
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Logan  v.  Dbisooll. 

ri9  CAUVOBiriA,  82S.] 

Owins  or  Lown  MzRoro  Claim  vtov  Which  Bsrun  Mattb  has  Brnm 
AND  n  BUN Q  "Washed  from  a  higher  oUim  ia  entitled  to  dunagei  for 
the  injury  mutained,  and  to  an  injunction  to  restrmin  the  upper  prqpfl* 
etor  from  oontinaing  nidi  aote*  where  it  appears  that  plaintiff  had  fiiel 
located  hia  cUim,  and  that  the  flow  of  such  refaae  matter  interfered  wilii 
and  defeated  the  object  for  which  plaintiff'a  chum  was  located  and 
taken  pooaeeaion  of.  The  role,  Qtd  fripr  ttt  m  iemjpore  potior  tat  m  jwr% 
applies  in  each  cases;  and  the  position  that  so  long  as  the  nae  made  faj 
defendant  of  his  claims  is  not  in  itself  nnlawfol,  plaintiff  cannot  ocib- 
plain  of  its  effect  upon  his»  is  untenable  because  no  nse  is  lawful  which 
precludes  plaintiff  from  the  enjoyment  of  his  rights. 

Action  to  recover  damages  for  injuries  to  plaintiffs'  mining 
claim,  and  for  a  perpetual  injunction  to  restrain  further  injury. 
The  opinion  states  Uie  facts. 

MeConndl  and  Oarber^  for  the  appellants. 

Sargent  and  NUuy  and  Oeorge  CadwaUader^  for  the  respond- 
ents. 

By  Court,  Cofb,  J.  The  plaintiffs  are  the  owners  of  mining 
claims  located  in  the  bed  of  a  creek,  and  the  defendants  own 
claims  situated  on  a  hill  in  the  vicinity.  The  refuse  matter 
washed  from  the  claims  of  the  defendants  is  deposited  upon 
the  claims  of  the  plaintiffs  to  such  an  extent  as  to  render  the 
working  of  them  impracticable.  The  claims  of  the  plaintiflb 
were  first  located,  and  the  action  is  for  damages,  and  for  a  per- 
petual injunction. 

The  case  was  tried  by  a  jury,  and  the  errors  assigned  relate 
to  the  action  of  the  court  in  giving  and  refusing  instructiona. 
The  court  proceeded  in  conformity  with  the  maxim,  Q^^  prior 
est  in  tempore  potior  est  injure^  and  there  is  no  doubt  that  the 
case  is  a  proper  one  for  the  application  of  this  principle.  The 
claims  of  the  plaintiffs  are  valuable  only  for  the  gold  which 
they  contain,  and  the  enjoyment  of  them  lies  in  the  use  neces- 
sary to  obtain  possession  of  this  gold.  To  interrupt  the  use  of 
them  for  that  purpose  is  to  take  away  the  opportunity  to  en- 
joy,  and  to  defeat  the  object  for  which  they  were  located  and 
taken  possession  of.  That  this  cannot  legally  be  done  is  india* 
putable,  and  it  is  to  us  a  matter  of  surprise  that  a  contrary 
view  should  have  been  made  the  basis  of  an  appeal  to  thia 
court 

If  the  rule,  Qui  prior  est  in  (empore,  etc.|  were  not  applicabls 
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in  such  cases,  persons  engaged  in  mining  operations  would 
liold  their  rights  simply  at  the  pleasure  of  others,  and  the  idea 
of  legal  protection  would  be  absurd.  The  defendants  contend 
that  so  long  as  the  use  made  of  their  claims  is  not  in  itself 
unlawful,  its  effect  upon  the  plaintiffs  cannot  be  regarded  as  a 
<canse  of  complaint.  But  this  position  is  in  conflict  with  the 
maxim,  Sic  utere  ttto  ut  alienum  non  Ixdaa,  and  we  are  not  aware 
of  any  principle  upon  which  it  can  be  maintained.  The  d^ 
fendants  are  entitled  to  use  their  claims  in  a  lawful  manner, 
but  no  use  can  be  considered  lawful  which  precludes  the  plain* 
iifTs  from  the  enjoyment  of  their  rights.  This  being  the  effect 
of  the  operations  of  the  defendants,  it  is  clear  that  their  acts 
cannot  be  defended  on  legal  grounds.  There  is  nothing  in  £•» 
moml  V.  CheWf  15  Cal.  137,  militating  against  these  views. 
Judgment  affirmed. 

Field,  C.  J.,  concurred. 

Maxim,  Qui  Prior  msx  in  Tucpors  Potiob  nv  ni  Jvb%  apfUtdi  fits 
#Mcr  ▼.  Kmox^  63  Am.  Deo.  fi03,  aad  note. 


Mahone  V.  Mahone. 

119  Califobkia,  eaSw] 

^Habitual  Ihtskpibanos,'*  within  Meaniko  ow  Ditosoi  Statdti8|  ii 
not  necewmily  the  habit  of  drinking  intoxicating  liqnon  to  iQoh  ezoeie 
u  to  render  the  party  at  aU  times  incapable  of  attending  to  basinees; 
but  if  there  be  a  habit  of  drinking  to  excess  in  saoh  degree  as  to  render 
the  party  incapable  of  attending  to  his  business  during  the  principal  por- 
tion of  the  time  nsoally  devoted  to  business,  it  amounts  to  habitual 
intemperance. 

^'BzTRBMB  Crurltt,**  WITHIN  MEANING  ov  DivoBOR  Laws,  Boed  not  be 
persistent  and  become  a  fixed  habit,  before  relief  and  safety  can  be  had 
by  divoroe,  and  in  an  action  for  divorce  on  this  ground  it  is  error  for  the 
court  to  charge  that  "  the  acts  must  be  persistent  and  the  cruelty  must 
be  so  extreme  in  its  nature  that  in  itself  it  furnishes  an  apprehension 
tiiat  the  eontinuanoe  of  the  cohabitation  would  be  attended  with  bodily 
harm  to  the  wife." 

Action  for  divorce,  on  the  ground  of  habitual  intemperance 
and  extreme  cruelty.  The  acts  of  cruelty  proven  were,  that 
defendant,  the  husband,  was  frequently  harsh,  cruel,  tyranni- 
cal toward  his  wife;  that  he  frequently,  in  the  presence  of 
others,  called  her  a  b — ch,  a  black  b — ch,  wh — e,  squaw,  and 
cursed  her,  and  struck,  shook,  and  choked  her,  leaving  marks 
on  her  person  which  remained  for  weeks.    These  acts  wers 
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coinmittecl  when  defendant  was  intoxicated,  but  this,  witneeioot 
proved,  was  the  case  most  of  the  time.  The  remaimng  facto 
appear  in  the  opinion. 

HyeVj  for  the  appellant. 

Frank  Herefordy  for  the  respondent. 

By  Court,  Nobton,  J.  This  is  an  action  for  a  divorce,  on 
the  grounds  of  habitual  intemperance  and  of  extreme  cruelty. 
On  the  trial,  the  court  gave  the  following  charge:  '^  Habitual 
intemperance  is  not,  as  is  claimed  by  the  plaintiff,  such  cus- 
tomary use  to  excess  of  intoxicating  liquors  as  shall  render 
the  habit  permanent,  and  at  times  unfit  one  for  business;  but 
it  must  be  such  an  addiction  thereto  as  shall  completely  dis- 
qualify the  party  from  attending  to  his  business  avocations.'^ 
This  charge  was  too  stringent.  The  idea  conveyed  by  it  to 
the  jury  must  have  been  that  the  habit  of  drinking  to  excess 
must  be  of  such  a  character  as  to  render  a  party  at  all  times 
incapable  of  attending  to  business.  This  is  not  necessary. 
If  there  is  a  fixed  habit  of  drinking  to  excess  to  such  a  degree 
as  to  disqualify  a  person  from  attending  to  his  business  during 
the  principal  portion  of  the  time  usually  devoted  to  business, 
it  is  habitual  intemperance, — although  the  person  may  at  in- 
tervals be  in  a  condition  to  attend  to  his  business  affairs. 

As  to  the  ground  of  extreme  cruelty,  the  court,  after  stating 
that  differences  between  husband  and  wife  incident  to  hu- 
man nature,  occasioning  temporary  estrangements  and  strifes, 
and  sometimes  accompanied  by  violence,  are  not  a  sufficient 
ground  for  divorce,  gave  the  following  charge:  ^'  The  acts  must 
be  persistent,  and  the  cruelty  must  be  so  extreme  in  its  nature 
that  in  itself  it  furnishes  an  apprehension  that  the  continu- 
ance of  the  cohabitation  would  be  attended  with  bodily  harm 
to  the  wife."  This  charge,  we  think,  also  was  too  strong. 
Acts  of  cruelty  such  as  are  specified  need  not  be  persistent, 
need  not  become  a  fixed  habiti  before  relief  and  safety  can  be 
had  by  a  divorce. 

Judgment  reversed,  and  oauae  remanded  fiv  a  new  triaL 


Judgment  reversed,  and  oauae  remand 
FuBLD,  C.  J.,  and  Cope,  J.,  oonooned* 


GaouKiNi  or  Dnroaoi^  OnrBLALLTs  8m  cKtmhra  aoie  to  Hmmher  ▼. 
HmMhtr^  66  Am.  Deo.  706  et  wq.,  giving  all  tbt  ititataiy  gromids  «i 
^oroe  in  the  Tarions  atates. 

GauKLrr  as  Oboukd  ov  Dr^osci:  See  McrrU  r.  Mmiriaf  78  Am.  Dea  616^ 
and  the  extenaive  note  thereto  on  thia  aabjeot  619-631.    The  ooort  in  Obfe  v. 
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Cokf  23  Iowa»  441»  citing  the  principal  caM,  aaj  that  it  is  not  every  fancied  or 
real  wrong  which  amoants  to  cruelty,  ench,  for  instance,  as  will  temporarily 
nnder  plaintiff*s  life  unpleasant^  or  give  momentary  pain  or  temporary  illness; 
tiat  if  the  consequences  are  snch  as  really  affect  plaintiff's  health  to  its  real 
and  actual  prejudice,  the  acts  amount  to  legal  cruelty  within  the  divorce 


Trb  rmatcsFAL  case  n  citbd  in  Wheeler  v.  WheeieTf  63  Iowa»  612,  where 
the  oourt^  speaking  of  the  rule  laid  down  concerning  what  is  habitual  intern* 
pwmnftft  as  a  ground  for  divorce,  says  that  the  rule  ii  correct  in  itself,  but 
that  it  cannot  be  taken  as  the  sole  criterion  from  which  to  determine  what 
Is  babitnal  intemperance;  and  the  court  further  declares  itself  as  not  prepared 
to  say  that  "if  a  person  has  a  fixed  habit  of  drinking  intoxicating  liquors  to 
exoesi^  is  frequently  drunk,  and  such  is  his  normal  condition  during  the 
a]ght»  and  in  boon  not  devoted  to  business^"  that  bis  wife  would  not  be  en- 
titlsd  to  a  diveroe. 


Selden  V.  Gashmait. 

[20  Caufokvia,  66wJ 

Xaimronoir  that  Malxcb  or  Oboss  NxoLBor  or  PuLnvntv'a  RioKn  hai 
not  been  sufficiently  established  to  allow  jury  to  find  exemplary  dam* 
agea^  is  proper,  if  such  is  the  state  of  the  evidence. 

BZSMFLABT  DaMAOIS  WILL  NOT  BB  AWARDBD  IN  AonON  lOB    SXIZUBB  OV 

Stock  ov  Goods  under  execution  issued  upon  a  void  judgment,  where 
the  defendants  acted  in  the  seixure  under  the  advice  of  counsel,  and  it 
doee  not  i^pear  that  they  knew  or  suspected  the  invalidity  of  the  judg- 
ment»  and  the  seizure  was  made  and  proceeded  with  in  the  ordinary 


Damaobs  por  Sbizvrb  or  Goods  or  Firm  under  Execution  Issued  on 
Void  Judgmbnt  do  not  include  loss  of  profits  resulting  from  diminution 
of  bosineas,  after  the  release  of  the  goods  from  seizure. 

Action  for  damages  for  the  injury  sustained  from  the  seizure 
of  a  stock  of  goods  under  an  execution  issued  upon  a  void 
judgment.  The  action  was  instituted  by  Selden  against  Cash- 
man,  Sullivan,  and  the  sheriff  who  made  the  levy.  Cashman 
and  Sullivan  commenced  an  action  for  goods  sold  and  delivered, 
against  Moses  Harris,  S.  Seigman,  and  ''John  Doe"  Harris, 
doing  business  under  the  firm  name  of  Harris  and  Seigman. 
The  attorney  for  Cashman  and  Sullivan  made  an  affidavit  for 
publication  of  summons,  in  which,  in  stating  the  title  of  the 
cause,  he  inserted  the  name  ''William  Harris"  in  place  of 
**  John  Doe  Harris,"  though  by  what  authority  does  not  ap- 
pear. An  order  of  publication  was  made  on  this  aflidavit, 
and  the  published  summons  was  addressed  to  Moses  Harris, 
8.  Seigman,  and  William  Harris.  Some  months  before  entry 
of  judgment,  Cashman  ascertained  that  there  was  a  lirm  doing 
business  in  Sacramento  under  the  firm  name  of  William  Har* 
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ris  &  C7o.,  composed  of  William  Harris  and  E.  C.  Selden,  the 
appellant.  Thinking  this  Harris  to  be  the  person  named  io 
the  publication  affidavit  of  his  attorney,  he  went  to  Sacra- 
mento to  determine  his  responsibility,  and  there  consulted  an 
attorney,  who  informed  him  that  under  a  judgment  against 
William  Harris,  he  was  entitled  to  levy  on  the  interest  of  that 
person  in  the  firm  of  William  Harris  &  Co.  Cashman  re- 
quested the  attorney  to  look  into  the  business  standing  of  the- 
firm,  and  ascertain  if  the  money  could  be  made.  Three  or 
four  months  afterwards,  the  attorney  wrote  to  him  to  send  up> 
the  execution.  Thereupon  Cashman  had  the  judgment  entered^ 
and  sent  the  execution  to  the  sheriff  of  Sacramento.  The  judg- 
ment was  entered  against  Moses  Harris,  S.  Seigman,  and  Wil- 
liam Harris,  '^sued  under  the  name  of  John  Doe  Harris."  The 
sheriff  of  Sacramento  levied  the  execution  on  all  the  goods, 
wares,  and  merchandise  of  William  Harris  and  Selden,  the 
appellant,  and  closed  their  store.  The  property  was  held  in 
custody  for  about  a  week,  during  which  time  the  store  wae 
closed,  and  Harris's  interest  was  then  sold,  and  bought  in  for 
Harris  and  Selden  for  a  nominal  amount,  though  really  of 
much  value.  Harris  moved  to  set  aside  the  judgment  ren- 
dered against  him,  and  apon  a  plain  showing  that  he  was  not 
the  person  intended  to  be  sued,  and  bad  no  connection  with 
the  subject-matter,  the  motion  was  granted  with  the  consent 
of  the  plaintiff's  attorneys.  Selden  now  brought  action  for 
damages  accrtdng  from  the  levy  upon  the  firm  property  of 
himself  and  Harris,  and  its  detention  and  sale,  averring  that 
he  had  sustained  great  loss  in  the  injxuy  done  to  his  business 
and  to  his  credit,  the  diminution  of  the  profits  of  his  trade 
during  the  existence  of  and  subsequently  to  the  levy;  and 
averring  also  that  the  defendants  were  actuated  by  malice  in. 
making  the  levy,  and  made  the  same  without  having  any  rea- 
son to  suppose  that  the  judgment  against  William  Harris  was- 
valid.  The  defendants  justified  under  the  judgment  and  exe- 
cution, and  averred  that  they  acted  in  good  faith,  believing  the 
judgment  to  be  valid.  The  evidence  was  directed  principally 
to  the  conduct  of  the  defendants  with  respect  to  the  property^ 
at  and  after  the  seizure,  with  an  attempt  to  show  malice  on 
their  part,  and  established,  among  other  things,  that  Selden 
was  refused  permission  to  examine  the  books  of  the  firm  of 
William  Harris  &  Co.,  and  that  the  defendants  refused  all 
propositions  on  the  part  of  Selden  to  permit  the  store  to  re- 
main open,  and  the  business  to  be  continued  upon  the  giving 
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of  bonds  by  Selden,  but  insisted  upon  closing  the  storo  under 
the  writ.  It  appeared  that  for  the  month  after  William  Harris 
&  Co.  resumed,  their  business  was  only  one  fourth  or  one  fifth 
of  what  it  was  before  the  levy,  and  that  it  did  not  finally  re- 
viver until  about  nine  months  thereafter.  The  plaintiff  offered 
evidence  to  show  the  probable  difference  between  the  profile 
of  his  business  for  the  ten  months  after  the  levy,  and  the 
profits  which  would  have  been  realized  had  the  business  not 
been  interrupted  by  the  levy.  On  objection  that  these  dam- 
ages wer^  too  remote,  the  court  excluded  the  evidence,  and  the^ 
plaintiff  excepted.  The  plaintiff  proposed  instructions  upon 
the  question  of  exemplary  damages,  all  of  which  the  court  re- 
fused, and  charged  "that  malice,  or  gross  or  willful  disregard 
of  plaintiff's  rights,  has  not  been  sufi&ciently  established  to 
allow  the  jury  to  find  vindictive  or  consequential  damages." 
The  court  also  charged  that  the  jury  could  not  estimate  the 
profits  that  the  plaintiff  might  have  made  but  for  the  levy,  for 
they  were  too  remote,  consequential,  and  doubtful.  "What 
yqu  can  estimate,"  said  the  court,  "is  the  direct  damage  to  his 
business  and  goods  resulting  from  their  seizure  and  detention. 
You  cannot  estimate  any  damage  by  way  of  interest,  as  the 
value  of  the  goods  has  not  been  proved;  and  it  is  merely  be- 
cause I  believe  that  plaintiff  has  been  injured  and  damaged 
more  than  the  interest  upon  the  value  of  his  goods  during 
their  detention  would  amount  to,  that  I  now  instruct  you  that 
he  is  entitled  to  recover  the  profits  he  would  have  made  on 
sales  during  detention."  To  the  refusal  of  the  instructions 
requested,  and  to  the  instructions  given,  the  plaintiff  excepted. 
The  jury  found  for  the  plaintiff  three  hundred  dollars  dam- 
ages. The  plaintiff  moved  for  a  new  trial,  and  from  the  order 
denying  the  motion,  and  finom  the  judgment  appealed. 

/.  W.  WinanSj  for  the  appellant. 
/.  B.  Harmon^  for  the  respondent. 

By  Court,  Copb,  J.  There  is  nothing  in  the  evidence  in  this 
case  from  which  a  jury  would  be  authorized  to  infer  that  ihet 
trespass  complained  of  was  the  result  of  malice.  The  action 
is  for  damages  for  the  seizure  of  a  stock  of  goods  under  an 
execution  issued  upon  a  void  judgment;  but  the  fact  of  the 
invalidity  of  the  judgment  is  not  sufiScient  to  warrant  the  con- 
clusion that  the  seizure  was  malicious.  The  defendants  acted 
in  the  matter  upon  the  advice'  of  counsel,  and  there  is  no 
reason  for  supposing  that  they  either  knew  or  suspected  thai 
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the  judgment  was  invalid.  There  was  nothing  extraordinary 
in  the  circumstances  attending  the  seizure,  and  the  course  or- 
dinarily adopted  in  such  cases  seems  to  have  been  substan- 
tially pursued.  The  seizure  was  undoubtedly  a  hardship 
upon  the  plaintiff;  but  there  is  no  evidence  of  any  wrongfiil 
-design  or  willful  misconduct  tending  to  aggravate  the  offense. 
The  case  presented  is  that  of  a  simple  trespass,  and  the  court 
t)eIow  acted  properly  in  refusing  to  allow  exemplary  damages. 

This  view  of  the  case  disposes  of  the  principal  points  argued 
in  the  briefs  of  counsel;  and  we  think  that  none  of  the  errors 
assigned  are  sufficient  to  justify  a  reversal.  The  trial  seema 
to  have  been  conducted  in  the  most  favorable  manner  possi- 
ble for  the  plaintiff,  though  the  amount  recovered  is  probably 
a.  very  inadequate  compensation  for  the  injury  sustained.  The 
hardsliips  of  the  case,  however,  are  not  to  be  considered;  and 
the  right  of  recovery  is  necessarily  limited  to  such  damages 
as  are  susceptible  of  computation.  The  damages  claimed  on 
account  of  the  loss  of  profits  are  not  of  this  description,  and 
the  introduction  of  evidence  upon  the  subject  could  only  have 
resulted  in  confusion  and  embarrassment.  It  is  impossible  to 
administer  exact  justice  in  cases  of  this  character;  and  the 
•effort  to  do  so  would  terminate  in  conclusions  founded  to  a 
^eat  extent  upon  speculation  and  conjecture. 

Judgment  affirmed. 

Field,  C.  J.,  concurred. 

Loss  OF  pROFiTB  AB  Dahaqbs:  See  ffoff  ▼.  CfronolUef  76  Am.  Deo.  028^  and 
Aote  63L  SpeculatiTe  profits  are  too  remote:  AhboU  ▼.  Cfaich,  71  Id.  63S^ 
note  645;  Origin  ▼.  Coher,  69  Id.  718,  note  725  et  seq. 

ExEMPLART  Damages  when  Allowed:  See  Porter  ▼.  SeUer,  62  Am.  Dea 
341,  and  note  347;  note  to  Hagan  ▼.  Providence  etc,  B.  R,  Co,,  Id.  379;  not* 
to  AusUn  v.  WiUon^  60  Id«  767»  768;  for  malicions  trespau  by  officer:  Id.  768. 
A  sherifT  ought  not  to  be  liable  in  vindictive  damages  for  aeiang  the  property 
of  a  stranger  to  the  writ  where  he  has  great  difficulty  in  ascertaining  the 
title  to  the  property  seized:  Duiperrion  v.  Van  Wickk^  39  Id.  509. 
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[20  Caupoknia,  96.] 

Charter  u  Soubcb  of  All  Power  of  MnvicirAL  ComroRAnov;  aDd 
where  the  mode  in  which  its  power  on  any  given  subject  can  be  exeroiasd 
is  prescribed  by  the  charter^  the  mode  must  be  followed  or  the  oorporatioB 
will  not  be  bound. 

Contract  Made  bt  Common  Couitgil  of  Cttt  in  Dibrbqard  of 
Provisions  cannot  be  the  ground  of  any  claim  against  the  city. 
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Ouauanun  Gnmr  or  Cohtbaoib  Madb  ooNonanHo  iMfJHiviiUDffT  of 
Crrr  Pbofxbtt  by  Individual  Mxmbsbs  ow  Oitt  CoukoiLi  in  whom 
no  power  in  thia  respect  is  vested  by  the  eitj  charter^  have  no  greater 
validity  than  like  directions  given  and  like  oontraota  made  by  any  other 
teajdants  of  the  city  aasoming  to  act  for  the  corporation;  nor  can  th^ 
hy  any  subsequent  approval  or  conduct  impart  validity  to  an  otherwise 
invalid  contract  on  this  subject. 

OoBTBAcr  OF  Municipal  Cobfobatiok  vot  Hadb  dt  Mods  Phwortiwp 
BT  Chastkb  cannot  be  ratified  and  made  oUigatoty  in  diaregard  of  thai 
mode  by  any  subsequent  action  of  the  corporate  authorities. 

ftanncATioir  ra  Equivalknt  to  Previous  Authqbitt,  and  operatea  upon 
the  contract  in  the  same  manner  as  though  the  anthori^  to  make  the 
contract  had  existed  originally. 

ftwxB  TO  Ratdt  KscBsaABiLT  SUPPOSES  PowEB  TO  Make  OoBrrEAOT  v 
FiBST  Instance;  and  a  power  to  ratify  in  a  given  mode  supposes  tiis 
power  to  contract  in  the  same  way. 

Wkebb  Chabtbb  op  Citt  Authobizbs  Ck>NTBAOT  BOB  Work  to  be  Givbv 
ONLY  TO  Lowest  Bidder,  after  notice  of  the  contemplated  work  in  the 
public  journals,  a  contract  made  in  any  other  way — that  is,  given  to  any 
other  person  than  such  lowest  bidder — cannot  be  subsequently  aflimsd; 
for  the  corporate  authorities  cannot  do  retroactively  what  they  are  pro- 
hibited from  doing  originally. 

lIVKiciPAi.  Corporation  dobs  not  Bboomb  Tjabt.e,  on  Gbouitd  or  Ik* 
PLXKD  Contract  to  pay  for  benefits  received,  for  the  value  of  improve- 
ments made  without  any  contraot  having  been  made  therefor  in  the 
BBsnner  prescribed  by  the  charter;  for  the  law  never  implies  sn  sgree- 
Bsent  against  its  own  restrictions  and  prohibitions;  it  never  implies  ap 
obligation  to  do  that  which  it  forbids  the  party  to  agree  to  do. 

%  OONSTRUTE    LlABZLirr  ON    IlIPLIBD  CONTRACT,   WHERE  WORX  B    FBB^ 

BOBMBD  BT  Onb  the  benefit  of  which  is  received  by  another,  there  mns^ 
not  only  be  no  restrictions  imposed  by  law  upon  the  party  sought  to  bo 
ohaiged  against  making  in  express  terms  a  similar  contract  to  that  which 
is  implied;  but  the  party  must  also  be  in  a  situation  where  he  is  entirely 
free  to  elect  whether  he  will  or  will  not  accept  of  the  work,  and  where 
SBch  election  will  or  may  influence  the  conduct  of  the  other  party  with 
laferenoe  to  the  work  itself. 
IfBBi  RuBBTiOB  AND  UsB  OP  Benbpit  Rbsultino  iBOM  WoBX,  ^ere  ths 
psity  is  not  free  to  elect  whether  or  not  to  accept  the  work,  or  where 
the  daotaon  cannot  influence  the  conduct  of  the  other  party  with  refer* 
SDoe  to  the  work  performed,  does  not  constitute  such  evidenos  of  ao- 
oeptsaee  that  the  law  will  imply  therefrom  a  promise  of  payoMnti 

Aonoir  hy  Henry  Zottman  against  the  city  and  county  of 
flan  Francisoo.    The  opinion  statea  the  case. 

Waller  and  MoarCf  for  the  appellant. 
A  H.  Haightj  for  the  respondent. 

By  Court,  Fisld,  C.  J.  In  May,  1864,  the  city  of  San  Fran* 
inacOf  then  a  monicipal  corporation,  entered  into  a  contract 
with  Nutting  and  Zottman  for  the  improvement  of  certain 
imblic  grounds  of  the  city,  known  as  Portsmouth  Square,  in 
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aooordance  with  certain  plans  and  specificationBi  the  work  to 
be  performed  by  the  contractors  under  the  supervision  of  a 
superintendent,  to  be  selected  by  the  common  council  of  the 
city,  and  to  be  completed  to  the  satisfaction  of  a  special  com- 
mittee, to  be  appointed  by  the  common  council,  by  the  12th 
of  September  following.  A  portion  of  the  work  designated  in 
the  contract  consisted  in  the  construction  of  an  iron  fence 
azound  the  square.  The  contract  was  made  in  pursuance  of 
an  ordinance  of  the  city,  and  no  question  is  raised  as  to  its 
validity.  After  it  was  made,  the  special  committee  and  the 
superintendent  appointed  by  the  common  council,  upon  exam- 
ination of  the  plans  and  specifications,  came  to  the  conclusion 
that  to  render  the  work  more  durable  than  originally  intended, 
there  ought  to  be  a  stone  base  to  the  fence,  instead  of  the  one 
of  wood  named  in  the  contract.  They  also  discovered  that  no 
provision  was  made  for  painting  the  iron  of  the  fence,  without 
which,  as  stated  by  one  of  the  witnesses,  it  would  have  imme- 
diately rusted,  from  the  damp  weather  of  the  season,  and  the 
fence  have  become  of  little  value  to  the  city,  either  for  orna- 
ment or  use.  The  superintendent  and  special  committee,  un- 
der these  circumstances,  in  presence  of  the  city  attorney,  the 
president  of  the  board  of  aldermen,  and  of  different  members  of 
the  board,  ordered  the  contractors  to  perform  the  extra  work 
mentioned, — that  is,  to  construct  a  stone  base,  in  the  place  of 
one  of  wood,  and  to  paint  the  iron  of  the  fence;  and  assured 
them  that  the  city  would  pay  them  therefor.  In  conformity 
with  this  order,  the  extra  work  was  performed,  the  contractors 
furnishing  the  necessary  materials.  And  the  testimony  in 
the  case  shows  that  during  its  progress  all  the  members  of  the 
common  council  must  have  been  aware  of  the  order  to  the 
contractors,  as  the  work  was  in  full  view  from  the  windows  of 
the  council  chambers,  and  was  the  subject  of  general  conver- 
sation and  approval  by  the  members  at  their  various  sessions 
and  elsewhere,  and  no  opposition  to  it  was  ever  expressed  by 
any  member.  One  of  the  witnesses  produced  by  the  plaintiff 
states  that  the  fence  constructed  was  accepted  by  the  city,  and 
the  amount  of  the  original  contract  allowed;  but  the  record 
immediately  adds,  that  it  was  not  shown  that  there  was  any 
action  on  the  subject  in  either  board  of  the  common  council. 
The  statement  is  therefore  to  be  regarded  only  as  an  inference 
of  the  witness  from  the  separate  approval  of  the  individual 
."uembers  of  the  council,  and  not  as  establishing  the  fact  of 
acceptance  of  the  extra  work  by  the  corporation. 
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If  the  original  contract  price  was  in  truth  allowed  by  the 
tityj  that  drcumstance  by  itself  only  shows  a  waiver  of  any 
objection  to  the  work  by  reason  of  its  deviation  from  the  origi- 
nal specifications.  It  does  not  prove  any  acceptance  or  ap- 
proval of  the  extra  work  as  such.  A  separate  bill  for  the  extra 
work,  including  the  materials  furnished  in  its  execution,  was 
presented  by  the  contractors  to  the  special  committee,  but  it 
does  not  appear  from  the  record  that  the  bill  was  ever  pre^ 
eented  to  the  common  council,  or  was  ever  the  subject  of  con- 
nderation  by  either  board.  It  is  for  the  amount  of  this  bill 
that  the  present  action  is  brought.  Nutting  having  assigned  his 
interest  in  the  demand  to  his  co-contractor,  the  plaintiff,  and 
the  liabilities  of  the  city  of  San  Francisco  having  been  cast 
by  the  consolidation  act  upon  the  defendants.  The  court  be- 
low gave  judgment  of  nonsuit  against  the  plaintiff,  on  the 
ground  that  there  was  no  evidence  of  any  ordinance  of  the 
common  council  of  the  city  authorizing  the  extra  work;  and 
from  this  judgment  the  appeal  is  taken. 

It  is  not  pretended  that  the  superintendent  or  special  com- 
mittee had  any  authority  to  enter  into  any  contract  on  behalf 
of  the  city.  Their  powers  were  limited  to  the'  execution  of  the 
original  contract,  and  did  not  embrace  the  making  of  a  new  or 
different  one.  But  it  is  contended  in  substance:  1.  That  as  the 
employment  of  the  contractors  to  perform  the  extra  work, 
which  included  the  furnishing  of  the  necessary  materials,  was 
known  to  the  individual  members  of  the  common  council,  and 
was  approved  by  them,  and  adoption  and  ratification  of  the 
employment  by  the  corporation  are  to  be  presumed ;  and  2.  That 
the  corporation  has  received  the  benefit  of  the  extra  work  of 
the  contractors,  and  is  in  consequence  liable  to  them  upon  an 
implied  contract.  The  positions  of  the  learned  counsel  of  the 
appellant  are  not  stated  in  this  form,  but  his  argument  is  to 
that  purport.  If  the  positions  thus  stated  cannot  be  main- 
tained, his  case  must  fail. 

An  examination  of  the  clauses  of  the  charter  of  the  city 
then  in  force,  with  reference  to  improvements  and  to  contracts 
for  work,  will  show  the  untenable  character  of  the  first  position. 
The  charter  was  the  source  of  all  the  power  which  could  be 
exercised  on  the  subject.  Looking  to  that  instrument,  we  find 
that  it  vested  in  the  common  council  the  legislative  power  of 
the  city,  and  clothed  them  with  exclusive  authority  over  im- 
provements of  the  dty  property,  and  prescribed  the  mode  in 
which  the  anthorily  should  be  exercised.    It  empowered  the 
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ootincil  to  pass  ''  all  proper  and  necessary  laws"  for  such  im- 
provements (art  3y  sec.  13),  and  it  required  '^eyery  ordinance 
providing  for  any  specific  improvement ''  to  be  published  after 
its  passage  by  one  board,  and  before  its  transmission  to  the 
other,  with  the  ayes  and  noes,  in  some  city  paper  (art  3,  sec.  4), 
and  it  declared  that  ''  all  contracts  for  work  "  should  be  let  to 
the  lowest  bidder,  after  notice  given  through  the  public  jour- 
jials:  Art.  6,  sec.  7.  These  provisions  whilst  conferring  au« 
thority  upon  the  common  council,  also  fixed  the  bounds  of 
their  action.  Beyond  them  they  could  not  go,  and  give  validity 
to  their  acts.  They  could,  therefore,  only  provide  for  any  spe* 
cific  improvement  of  the  city  property  by  the  passage  of  a  law — 
that  is,  an  ordinance  for  that  purpose.  '^  Laws ''  and  ^'  ordi« 
nances,"  when  applied  to  the  acts  of  municipal  corporations, 
are  synonymous  terms,  and  were  so  used  in  the  charter:  Art 
3,  sec.  3.  And  to  apprise  the  public  of  the  improvement  con- 
templated, and  thus  give  an  opportunity  to  suggest  objections 
to  the  same,  and  to  prevent  improvident  legislation  on  the  sub- 
ject, the  clause  was  inserted  in  the  charter  requiring  the  pub- 
lication of  the  ordinance  for  the  improvement,  after  its  passage 
by  one  board  before  its  consideration  by  the  other  board.  And 
even  when  the  ordinance  had  become  a  law,  to  prevent  favor- 
itism or  fraud  on  the  part  of  the  common  council  or  the  officers 
of  the  city,  the  provision  was  added  for  giving  the  contract  to 
the  lowest  bidder  after  due  notice  in  the  public  journals.  A  con- 
tract made  in  disregard  of  these  stringent  but  wise  provisions 
cannot  be  the  ground  of  any  claim  against  the  city.  Individual 
members  of  the  common  council  were  not  invested  by  the  char- 
ter with  any  power  to  improve  the  city  property,  and  any  direc- 
tions given  or  contracts  made  by  them  upon  the  subject  had 
the  same  and  no  greater  validity  than  like  directions  given  and 
like  contracts  made  by  any  other  residents  of  the  city  assum- 
ing to  act  for  the  corporation.  And  if  individual  members 
could  not  thus  make  any  valid  contract  originally,  they  could 
not  by  any  subsequent  approval  or  conduct  impart  validity  to 
such  contract.  But  we  go  further  than  this;  the  common 
council  even  could  not  by  any  subsequent  action  give  validity 
to  a  contract  thus  made.  The  mode  in  which  alone  they  could 
bind  the  corporation  by  a  contract  for  the  improvement  of  city 
property  was  prescribed  by  the  charter,  and  no  validity  could 
be  given  by  them  to  a  contract  made  in  any  other  manner. 
The  rule  is  general,  and  applies  to  the  corporate  authorities  of 
all  municipal  bodies;  where  the  mode  in  which  their  power  on 


April,  1862.]       ZoTTMAN  V.  San  Francisco.  101 

Any  giyen  subject  can  be  exercised  is  prescribed  by  their  char- 
ter,  the  xaode  must  be  followed.  The  mode  in  such  cases  con- 
■titutes  the  measure  of  the  power.  Thus,  where  ^utl^ority  ifl 
conferred  to  sell  property,  with  a  clause  that  tl^elsa]]^  skaj^  be 
made  at  public  auction,  the  jQod^  prescribed Js.Gfe>sential  to  the 
validity  of  the  sale^  iiideed\'ther^  is  no  power  to  sell  in  any 
other  way.  Aside  from  the 'mode  designated,  there  is  a  want 
of  all  power  on  the  subject.  This  is  too  obvious  to  require  bt- 
gument,  and  so  are  all  the  adjudications.  Thus,  in  Hecui  v. 
Providence  Insurance  Company^  2  Cranch,  156,  Mr.  Chief  Jus- 
tice Marshall,  in  speaking  of  bodies  which  have  only  a  legal 
existence,  says:  ''The  act  of  incorporation  is  to  them  an  en- 
abling act;  it  gives  them  all  the  power  they  possess;  it  enables 
them  to  contract,  and  when  it  prescribes  to  them  a  mode  ol 
contracting,  they  must  observe  the  mode,  or  the  instrument  no 
more  creates  a  contract  than  if  the  body  had  never  been  incor- 
porated": See  McCrcLcken  v.  City  of  San  FrandecOj  16  Cal.  619; 
Farmen^  Loan  and  Trust  Co.  v.  Carroll^  5  Barb.  649;  Nevt 
York  Fire  Insurance  Co.  v.  Ely^  5  Conn.  668  [13  Am.  Dec.  100]. 
As  a  necessary  consequence  flowing  from  these  views,  a  con- 
tract not  made  in  the  prescribed  mode  cannot  be  affirmed  and 
ratified  in  disregard  of  that  mode  by  any  subsequent  action  of 
the  corporate  authorities,  and  a  liability  be  thereby  fastened 
upon  the  corporation.  Ratification  is  equivalent  to  a  previous 
authority;  it  operates  upon  the  contract  in  the  same  manner 
as  though  the  authority  to  make  the  contract  had  existed 
originally.  The  power  to  ratify,  therefore,  necessarily  sup- 
poses the  ix>wer  to  make  the  contract  in  the  first  instance; 
and  a  power  to  ratify  in  a  given  mode  supposes  the  power  to 
contract  in  the  same  way.  Therefore,  where  the  charter  of  a 
city  authorizes  a  sale  of  city  property  only  at  public  auction, 
a  sale  not  thus  made  is  from  its  very  nature  incapable  of  rati- 
fication, because  it  could  not  have  been  otherwise  made  origi- 
nally. So-where  the  charter  authorizes  a  contract  for  work  to 
be  given  only  to  the  lowest  bidder,  after  notice  of  the  contem- 
plated work  in  the  public  journals,  a  contract  made  in  any 
other  way — that  is,  given  to  any  other  person  than  such  lowest 
bidder — cannot  be  subsequently  affirmed.  Were  this  not  so, 
the  corporate  authorities  would  be  able  to  do  retroactively  what 
they  are  prohibited  from  doing  originally.  We  had  occasion, 
in  the  case  of  McCracken  v.  City  of  San  Francisco,  16  Cal. 
619,  to  give  to  this  subject  great  consideration,  and  we  there 
held  that  where  authority  to  do  a  particular  act  can  only  be 
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exercised  in  a  particular  form  or  mode,  the  ratification  mnsl 
fallow  such  form  or  mode,  and  that  a  ratification  can  only 
.be^macte  y^hen  the  principal  possesses  at  the  time  the  power 
to'  do  the  .i^t.  ratified,.  The  doctrines  there  laid  down  we 
regard  of  vital  iiopo)i;fuiGQL*'ior.the  protection  of  the  interest! 
of  municipal  corporations,  and  iir^thoat.aAi  adherence  to  them, 
restrictions  such  as  were  embodied  in*  the  charter  of  San 
Francisco, — or  at  present  are  embodied  in  the  consolida- 
tion act, — upon  the  corporate  authorities,  may  be  practicallj 
disregarded  and  defeated.  Since  that  decision  was  rendered, 
we  have  had  our  attention  called  to  the  case  of  Brady  v. 
Mayor  etc.  of  New  York^  16  How.  Pr.  432,  where  these  doc- 
trines are  affirmed  in  an  opinion  of  great  force,  and  applied  to 
an  alleged  contract  for  work  done  upon  a  street  in  the  city  of 
New  York.  The  alleged  contract  in  that  case  was  made  by 
the  street  commissioner  on  behalf  of  the  city,  and  was  for  the 
performance  of  work  upon  the  street,  in  accordance  with  cer- 
tain  specifications,  the  stipulated  price  to  be  paid  uix>n  the 
confirmation  of  an  assessment  for  the  work  by  the  common 
council. 

The  work  was  performed  in  accordance  with  the  provisions 
of  the  contract,  and  seventy  per  cent  of  the  contract  price  was 
paid,  and  an  assessment  for  the  entire  price  was  made  for  the 
work  and  confirmed.  The  amendment  of  1853  to  the  charter 
of  that  city  requires  that  ^'  all  work  to  be  done  and  all  sup- 
plies to  be  furnished  for  the  corporation,  involving  an  expendi* 
ture  of  mbre  than  $250,  shall  be  by  contract  founded  on  sealed 
bids,  or  on  proposals  made  in  compliance  with  public  notice 
for  the  full  period  of  ten  days;  and  all  such  contracts,  when 
given,  shall  be  given  to  the  lowest  bidder,  with  adequate  se- 
curity." In  consequence  of  the  manner  in  which  the  bids 
made  upon  the  proposals  for  the  work  were  tested,  the  lowest 
bidder  could  not  be  ascertained;  it  was  therefore  held  that 
the  contract  was  illegal  and  void.  The  question  was  then 
raised,  whether,  under  the  circumstances,  the  defendants  were 
liable  for  the  work  done.  And  this  question  was  discussed  by 
the  court  in  two  aspects:  whether  they  were  liable  to  the 
plaintifi*  as  upon  a  quantum  meruit,  because  the  work  had 
been  performed  and  accepted;  and  whether  the  common 
council  had  the  power  to  waive  the  original  defect  in  the 
plaintifif's  claim,  and  by  their  action  affirm  his  title  to  recoveri 
so  as  to  give  him  a  right  of  action,  notwithstanding  the  re- 
quirements of  the  charter  had  not  been  complied  with.     It  is 
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tinder  smiilar  aspects  that  the  question  of  the  liability  of  the 
city  of  San  Francisco  presents  itself  in  the  present  case. 
^The  corporation,"  said  the  court,  ''can  only  act  through  its 
chosen  officers  and  agents.  If  they  not  only  may  pay  for 
work  and  labor  actually  done  without  a  compliance  with  the 
statute  requisites,  but  are  legally  bound  to  such  payment, 
then  no  contract  is  necessary,  and  the  restrictions  in  the  stat- 
ute are  a  dead  letter.  If  they  may  dispense  with  a  contract, 
then,  and  then  only,  can  they  confirm  an  illegal  and  void  con- 
tract, and  then,  also,  by  any  acceptance  of  the  work  and  a 
confirmation  of  the  contract  by  resolution,  they  repeal  the 
statute  pro  hoe  vice.  The  relation  which  the  corporation  and 
its  officers  bear  to  the  subject,  the  duties  they  owe  to  the  pub- 
He  and  those  upon  whom  the  burden  is  to  fall,  and  the  nature 
of  the  powers  they  possess,  forbid  us  to  concede  any  such  force 
to  their  acts.  By  tiie  charter,  the  power  is  limited,  and  it  is  a 
familiar  rule  that  corporations  can  only  bind  themselves  by 
contracts  they  are  expressly  or  impliedly  authorized  to  make. 

"It  may  sometimes  seem  a  hardship  upon  a  contractor  that 
all  compensation  for  work  done,  etc.,  should  be  denied  him; 
but  it  should  be  remembered  that  he,  no  less  than  the  officers 
of  the  corporation,  when  he  deals  in  a  matter  expressly  pro- 
Tided  for  in  the  charter,  is  bound  to  see  to  it  that  the  charter 
IB  complied  with.  If  he  neglect  this,  or  choose  to  take  the 
hasard,  he  is  a  mere  volunteer,  and  suffers  only  what  he  ought 
to  have  anticipated.  If  the  statute  forbids  the  contract  which 
he  has  made,  he  knows  it,  or  ought  to  know  it,  before  he  places 
his  money  or  services  at  hazard. 

''  The  analogy  drawn  from  the  obligation  of  an  individual 
to  pay  for  work  which  he  accepts,  although  there  has  been  no 
previous  contract  for  its  performance,  wholly  fails  to  reach  the 
present  case.  Here,  neither  the  officers  of  the  corporation, 
nor  the  corporation  by  any  of  the  agencies  through  which 
they  act,  have  any  power  to  create  the  obligation  to  pay  for 
the  work,  except  in  the  mode  which  is  expressly  prescribed  in 
the  charter;  and  the  law  never  implies  an  obligation  to  do 
that  which  it  forbids  the  party  to  agree  to  do. 

''And  for  the  like  reason  the  defendants  cannot  be  treated  as 
ratifying  the  unauthorized  acts  of  its  agents.  The  difficulty 
lies,  not  merely  in  the  want  of  original  power  in  the  agents 
to  make  the  contract,  but  in  the  want  of  power  in  the  cor-, 
poration  itself  to  make  the  contract  otherwise  than  in  the 
mode  prescribed  by  the  charter.    An  individual  having  power 
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to  make  a  contract  may  ratify  or  afiGirm  it,  when  made  by  on^ 
who  without  authority  assumes  to  be  Lis  ngrnt:  but  if  the  in- 
dividual have  himself  no  such  power,  he  can  no  more  bind 
himself  retroactively  to  its  performance  by  aflirmance  or  rati- 
fication than  he  could  have  done  so  prospectively  in  the  first 
instance.  The  power  to  ratify  ex  vi  termini  implies  a  power- 
to  have  made  the  contract,  and  the  power  to  ratify  in  a  par- 
ticular mode  implies  the  power  to  have  made  the  contract  in 
that  manner." 

2.  The  second  position  of  the  appellant,  that  the  corporation- 
has  received  the  benefit  of  the  extra  work  of  the  contractors, 
and  is  in  consequence  liable  to  them  upon  an  implied  contract, 
is  as  untenable  as  his  first  position.    Indeed,  the  argument 
which  meets  the  first  position  shows  the  unsoundness  of  the- 
second.    If  the  common  council  could  not  by  any  subsequent 
action  affirm  and  ratify  a  contract  originally  made  in  disre- 
gard of  the  requirements  of  the  charter,  so  as  to  fEisten  a  liability 
upon  the  corporation,  it  is  difficult  to  perceive  how  the  benefit 
which  may  have  resulted  to  the  city  in  the  improvement  of  her 
property,  from  the  performance  of  tiie  unauthorized  and  ill^al 
contract,  could  create  any  such  liability.    We  do  not  question, 
the  general  doctrine,  that  where  one  receives  the  benefit  of  an- 
other's work  he  is  bound  to  pay  for  the  same,  but  we  deny  its- 
application  to  the  case  like  the  present    The  extra  work  for 
which  the  action  is  brought  was  performed  without  the  request 
of  the  corporation;  it  could,  therefore,  of  itself  impose  no  obli- 
gation upon  the  corporation,  any  more  than  if  the  contractors- 
had  made  any  other  improvements  to  the  city  property  upon^ 
an  unauthorized  contract  with  individual  members  of  the  com- 
mon council,  or  upon  their  own  voluntary  action,  independent 
of  any  such  contract.     The  extra  work  having  been  thus  per- 
formed without  request,  the  common  council  had  no  authority 
after  it  was  performed  to  agree  to  pay  what  it  was  reasonably 
worth.    There  is,  indeed,  no  evidence  in  the  record  that  the- 
extra  work  was  ever  considered  by  either  board;  but  we  do- 
not  rest  our  opinion  upon  the  want  of  evidence  as  to  the  action 
of  the  common  council  on  the  subject,  but  upon  their  want  of 
power.    They  could  not,  as  we  have  already  shown,  from  the 
restrictions  imposed  by  the  charter  upon  their  powers,  have 
made  a  valid  contract  in  advance  to  pay  the  contractors  the^ 
reasonable  value  of  the  extra  work, — the  charter  requiring  all 
contracts  for  the  improvement  of  the  city  i)roperty  to  be  given^ 
out  to  the  lowest  bidder,  and  of  course  at  a  fixed  price,  after 
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notice  of  the  contemplated  improvement  in  the  public  jonmals. 
What  they  thus  had  no  authority  to  agree  in  advance  to  pay 
fi>r  the  work,  they  had  no  authority  to  agree  to  pay  after  the 
work  was  completed.  As  in  the  case  cited  from  New  York, 
the  difliculty  existed  in  their  want  of  power  to  bind  the  corpo- 
ration for  improvements  of  the  city  property,  except  in  the- 
mode  prescribed  by  the  charter.  Outside  of  the  prescribed 
mode,  as  we  have  stated,  they  were  destitute  of  any  power  over 
the  subject.  As  they  had  no  authority  to  agree  to  such  pay- 
ment in  express  terms,  the  law  could  not  imply  any  such 
agreement  against  the  corporation.  The  law  never  implies  an 
agreement  against  its  own  restrictions  and  prohibitions,  or  as  it 
is  expressed  in  the  New  York  case,  'Hhe  law  never  implies  an 
obligation  to  do  that  which  it  forbids  the  party  to  agree  to  do.'^ 
To  the  application  of  the  doctrine  of  liability  upon  an  im- 
plied contract,  where  work  is  pertoTmed  by  one,  the  benefit  of 
which  is  received  by  another,  there  must  not  only  be  no  re- 
strictions imposed  by  the  law  upon  the  party  sought  to  be* 
charged  against  making  in  direct  terms  a  similar  contract  to 
that  which  is  implied,  but  the  party  must  also  be  in  a  situa- 
tion where  he  is  entirely  free  to  elect  whether  he  will  or  will 
not  accept  of  the  work,  and  where  such  election  will  or  may 
influence  the  conduct  of  the  other  party  with  reference  to  the 
work  itself.  The  mere  retention  and  use  of  the  benefit  result- 
ing from  the  work — ^where  no  such  power  or  freedom  of  elec- 
tion exists,  or  where  the  election  cannot  influence  the  conduct 
of  the  other  party  with  reference  to  the  work  performed,  does 
not  constitute  such  evidence  of  acceptance  that  the  law  will 
imply  therefrom  a  promise  of  payment.  Thus,  if  one  person 
should  erect  a  cottage  or  stable  upon  the  land  of  another  with- 
out request,  the  conduct  of  the  architect  could  not  be  affected 
by  a  refusal  of  the  owner  of  the  land  to  accept  the  building. 
The  architect  could  not,  upon  such  refusal,  remove  the  build- 
ing, it  having  become  attached  to  and  a  part  of  the  freehold; 
nor  would  the  owner  of  the  land  be  deemed  to  have  accepted 
the  building  merely  because  he  had  not  chosen  to  tear  it 
down,  or  had  seen  fit  to  use  it  in  connection  with  his  land. 
From  the  necessity  of  the  case,  the  owner  receives  the  benefit 
of  the  building  by  reason  of  his  right  in  the  soil,  and  not  from 
any  supposed  acceptance,  without  subjecting  himself  to  any 
obligation  of  payment.  So,  too,  in  the  present  case,  from  neces- 
sity the  corporation  received  the  benefit  of  the  stone  base  to 
the  iron  fence  around  Portsmouth  Square,  and  of  the  paint- 
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ing  of  the  iron  fence,  without  incurring  any  liability  there- 
for. It  never  ordered  the  work  or  the  painting.  These  were 
done  without  its  request  or  authority.  A  declaration  by  reso- 
lution that  it  did  not  acoept  of  the  same,  could  not  of  itself 
have  affected  the  conduct  of  the  contractors.  They  could  not 
have  interfered  with  either  base  or  paint  if  such  declaration 
had  been  made.  Nor  was  the  corporation  bound  to  remove  the 
base  and  paint  to  avoid  liability.  So,  too,  where  work  is  done 
upon  the  streets  of  the  city  without  authority,  liability  does 
not  follow  because  the  streets  may  be  improved  thereby, 
or  their  use,  as  previously,  may  be  continued.  Such  con- 
tinued use  constitutes  no  such  evidence  of  acceptance  as  to 
create  a  liability  against  the  corporation:  Bartholomew  v.  Jacl> 
Sony  20  Johns.  28  [11  Am.  Dec.  237];  Ellis  v.  Hamlenj  3  Taunt 
52;  SmUh  v.  Brady,  17  N.  Y.  173  [72  Am.  Dec.  442]. 

The  cases  cited  by  the  appellant  from  the  decisions  of  this 
court,  San  Frandaco  Qas  Co.  v.  City  of  San  Francisco,  9  CaL 
453,  and  Argenti  v.  City  of  San  Francisco,  16  Id.  255,  do  not 
support  his  position.  In  the  first  case  the  decision  was  placed 
upon  the  pleadings,  and  is  not  authority  upon  any  question 
arising  in  the  case  at  bar.  One  of  the  justices  did,  it  is  true, 
discuss  the  case  on  its  merits,  and  there  are  some  expressions 
in  his  opinion  which  may  be  open  to  observation.  The  case 
on  its  merits  was,  indeed,  a  very  strong  one,  and  the  decision 
might  perhaps  be  supported  upon  the  ground  that  the  prop- 
erty of  the  plaintiff  was  appropriated  to  the  necessary  purposes 
of  the  city.  It  is  unnecessary,  however,  to  express  any  opin- 
ion upon  this  point,  as  the  case  itself  is  authority  only  upon  a 
question  of  pleading.  In  the  second  case,  the  justices  who 
pronounced  the  judgment  concurred  only  in  the  conclusion. 
They  differ  entirely  in  the  grounds  upon  which  they  rested 
the  liability  of  the  city;  one  of  them  holding  that  a  municipal 
corporation  could  only  act  in  the  cases  and  in  the  mode  pre- 
scribed by  its  charter,  and  that  for  street  improvements  of  a 
local  nature,  express  contracts  authorized  by  ordinance  were 
necessary  to  create  a  liability;  and  that  the  doctrine  of  liabil- 
ity, as  upon  implied  contracts,  had  no  application  to  cases  of 
that  character:  Argenti  v.  San  Francisco,  16  Cal.  282.  It  iB 
sufficient,  however,  to  observe  that  in  consequence  of  the  dis- 
agreement of  the  justices  in  their  views,  the  decision  is  not 
authority  upon  any  question  presented  in  the  present  case. 

Judgment  affirmed. 

Cope.  J.,  delivered  a  concurring  opinion. 
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MumciPAL  Corporation  can  Exxrcub  only  Thosb  Powbbs  EzpsniLT 
GiABTSD  BT  Cha&tbr  and  neoesaarily  incidental  powers,  and  when  the 
node  of  exeoatxng  a  power  granted  is  prescribed  by  the  charter  or  statute 
fnnting  it»  the  prescribed  mode  most  be  porsned,  or  the  corporation  will  not 
be  boond:  See  Carrom  ▼.  MarUn,  69  Am.  Dec.  584,  and  note  689;  and  with 
reject  to  private  oorporationB,  see  L€wqf9  Idaund  R.  B,  Co.  ▼.  BoUon,  77  Id. 
238;  Abifp  ▼.  BiUwpt,  72  Id.  143,  note  148.  The  principal  case  is  cited  to  this 
iAeet  in  Mmykg  r.  Napa  Co.,  20  CaL  502;  Frtneh  ▼.  Testhemaher,  24  Id.  550^ 
692.  The  mode  of  execution  in  snch  cases  oonstitates  the  measore  of  the 
power:  Heno  v.  Scoi  FraneueOf  33  Id.  145;  Nieolson  Pavement  Co,  ▼.  PahUer, 
K  Id.  705;  McCcy  ▼.  Briant,  53  Id.  250,  citing  the  principal  caae.  And  in 
geneial,  where  a  power  is  conferred  by  law,  and  the  manner  of  its  exercise  is 
also  prescribed,  the  power  can  be  exercised  only  in  the  prescribed  mode:  Iowa 
BaOrwtd  Land  Co.  v.  ComUy  qf  8ae,  39  Iowa,  149;  Sadler  ▼.  Btureba  CowUy, 
16  Not.  44;  Fergumm  ▼.  HaUeO,  47  Tex.  423;  Flagttaff  8,  M.  Co.  t.  Pairkk, 
t  Utah,  316^  citing  the  principal  case.  Therefore  a  public  corporation  is  not 
boond  by  a  oontract  for  additions  or  changes  upon  the  original  work  not  made 
fai  aooordanoe  with  the  proTisions  of  the  law:  Sadler  y.  Eureka  County,  eupra, 
citing  the  principal  case.  And  a  party  dealing  in  a  matter  expressly  provided 
for  in  the  charter  is  bound  to  see  to  it  that  the  charter  is  complied  with.  If 
be  choose  to  take  the  haaurd  or  neglect  this,  he  is  a  mere  volnnteer,  and  most 
•offer.  An  officer  of  a  corxmraiion  has  no  power  to  make  a  contract,  except 
in  the  mannt^r  pointed  out  by  the  statate  from  which  the  power  is  derived: 
Murph^T,  LoHieriite,  9 Baah,  194;  Crayerqfiy,  Sebnge,  10  Id.  707,  citing  the 
principal  case.  So  where  a  corporation  issues  commercial  paper,  not  appar- 
ently within  the  scope  of  its  powers,  such  paper  is  void  in  the  hands  of  a 
bona  Jide  holder,  if  there  can  be  such  a  holder:  Aurora  v.  West,  22  Ind.  95^ 
citing  the  principal  csae.  In  Pixley  v.  Weaiem  Padfic  R.  R.  Co.,  33  OaL  197, 
the  principal  case  is  distinguished,  since  in  that  case  the  charter  of  the  cor- 
poration did  not  confine  it  to  any  particular  mode  in  making  contracts,  and 
eoDseqnently  the  mode  was  not  there  the  measure  of  the  corporate  power. 

LiABiLiTr  OF  Municipal  Corporations  on  Ground  of  Bbnbficial  Usb 
ov  Propebtt  or  Labor.  — Counties:  See  note  to  Oilman  v.  Contra  Costa  Co, ,  68 
Am.  Dec.  293^  294.  The  acceptance  and  occupancy  of  a  public  building  by  a 
eonnty  will  not  enable  the  contractor  to  recover  of  the  county  on  a  quantum 
tmermt  an  amount  in  excess  of  that  properly  authorized,  caused  by  changes 
and  extensions  of  the  original  plan:  Riduird  v.  Warren  County,  31  Iowa,  392. 
And  where  there  exist  legal  restrictions  which  disable  a  corporation  to  agree 
in  express  terms  to  pay  money,  the  law  does  not  imply  any  such  agreement 
•gainst  the  corporation,  though  it  has  received  a  benefit:  Springfield  MUUmg 
{Jo.  V.  Lane  Co.^  5  Or.  267.  So  the  fact  that  bonds  issued  in  excess  of  the 
constitntional  limit  are  void,  and  that  the  corporation  has  received  value  for 
them,  does  not  entitle  the  holder  to  recover  the  amount  paid  therefor  from 
the  corporation.  The  receipt  of  value  for  them  does  not  create  a  debt  on  the 
of  the  corporation:  McPhermm  v.  Foster  Bros,,  43  Iowa,  71.  The  above 
cite  the  principal  case.     In  CinamuUi  v.  Cameron,  33  Ohio  St.  374,  it  is 

d,  per  Wright,  J.,  citing  the  principal  case:  "It  is  by  no  means  true  that 
because  a  corporation  accepts  and  makes  use  of  the  work  done  that  therefore 
it  is  estopped.  The  circumstances  may  be  such  that  it  cannot  help  itself. 
....  The  doctrine  of  estoppel  only  applies  in  those  cases  where  the  corpo- 
ration may  accept  or  reject  with  equal  convenience.  While,  therefore,  it 
night  not  be  sufficient  to  base  a  recovery  on  the  sole  ground  that  the  city 
had  received  the  benefits,  and  therefore  could  not  refuse  the  payment,  the 
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•tlMr  drcQiDBtanoes  ahoiwing  the  jmtioe  of  the  pUmtiiTt  claim  ere  etraogtli- 
ened  by  the  fact  that  he  has  given  a  quid  pro  ^w."* 

RATzncATioif  ow  Aor  must  bb  nr  Pabticulab  Modb  or  Fobm  naoeaKry 
to  confer  an  anthority  to  perform  it  in  the  first  inatance:  Dmpaidk  Lime  t. 
BeSamy  JHfg,  C<k,  37  Am.  Deo.  203;  Spqford  ▼.  Hcbb§^  48  Id.  521. 

RATincATioN  OF  AcT  IB  Equivalbnt  TO  Pbbcsbdeeit  Aitthoritt:  Despatek 
Line  ▼.  BeOamy  ^fg.  Co,,  37  Am.  Deo.  203;  Cleakmd  ▼.  Walker,  46  Id.  238. 

Ratdigatiov  bt  MiTNioiPAL  AiTTHOBrrnis. — Having  the  power  in  tiia 
first  instance  to  employ  ooonael,  the  oommiasionerB  had  the  power  to  ratify 
the  onauthoriaed  act  of  the  district  attorney  in  employing  ooonael  to  assist 
him,  in  Clarke  r,  Lyon  County,  8  Nev.  188.  A  snbBequcnt  ratification  by  the 
municipal  officers,  within  their  powers  and  according  to  the  method  of  oon- 
tracting  pointed  out  in  the  charter,  binds  the  corporation  aa  efiiectnaUy  as  a 
contract  in  advance  conld  do:  People  v.  Swift,  31  CaL  28. 

No  Imtlibd  Comtbact  to  Pat  Mbbb  VoLVimKR:  Chadwkk  t.  Knoae,  6i 
AnLl>ea329.  QiioNtemfMriMf  or  jMOiiAnaix^fl&aiit  for  partial  or  imperf est  psr^ 
formanoe  of  oontract:  See  aNoetoiVi&  JC^.  (^  T.  i2o0er^  tt  Id.  602;  1^ 
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WoBD  ''SbaLi"  Embbaobd  nr  BRAOxm,  ahd  AmABoro  nr  Oonr  <v  Iji- 
ITBUMBNT  embodied  in  record  on  appeal,  imports  that  the  proper  aesl  i» 
affixed  to  the  original,  nnless  objection  is  taken  at  the  trial  on  thia 
ground. 

Dbfutt  Conmr  Clbbk  has  Eqttal  Autbobixt  with  Couiitt  Glbbk  bs 
respect  to  taking  acknowledgments  to  oonveyanoea. 

Whbbb  Coiimtt  Clebk  Acts  as  bx  Otfioio  Glbbk  of  DDmEBBirr  Cocbtb, 
process  or  proceedings  of  such  courts  issoed  or  attested  by  him  are  not 
invalid  because  of  the  absence  of  the  designation  of  the  partionlar  oouit 
of  which  be  acts  as  ex  officio  derk,  provided  that  fact  otherwise  snffl- 
ciently  appears  upon  the  face  of  the  papers;  and  the  affixing  of  a  seal 
inscribed  with  the  name  of  a  oourt  is  sufficient  for  this  purpose. 

CbBTIFIOATB  of  AcKNOWLBIX3MX2«T  to  DbBD  ATTESTXD  bt  DbpOTT  COU5TT 

Clbbk,  with  seal  of  court  affixed,  is  sufficient  to  authorize  the  record  of 
the  deed,  under  laws  providing  that  the  acknowledgment  must  be  taken 
by  the  clerk  of  a  court  having  a  seal,  and  that  the  county  derk  is  cm 
officio  clerk  of  all  courts  having  a  seal,  except  the  supreme  court. 

Cbrtificatb  OF  Acknowlkdomknt  TO  Deed  is  to  bb  Sustainbd,  nr  Pocn* 
BLE;  and  in  support  of  it,  reference  may  be  had  to  the  instrument  ta 
which  it  is  attached. 

Opbbative  WoBse  of  Rklbasb  m  Sucplb  Qxtitclaik  Dbbd  are  "remiss^ 
release,  and  quitclaim  ";  and  where  the  worda  '*  bargain,  sell,  and  quit- 
claim *'  are  employed,  they  operate,  not  merely  to  release,  but  to  transfer 
any  interest  which  the  grantor  possessed  at  the  execution  of  the  deed. 

Dnitxd  States  Patent,  Following  Final  Decree  Ajtirmino  VALmcnr 
OF  Mexican  Grant,  takes  effect  by  relation  at  the  date  of  the  presenta- 
tion of  the  petition  for  confirmation  to  the  land  commission,  and  is  to  be 
regarded,  so  far  as  all  intermediate  conveyances  are  ooneamed,  as  having 
been  executed  at  that  time. 
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TnuBT  or  CoMMxm  of  Tract  or  Land  u  Entetlid  to  PDWiaa  OTp 

and  maj  inMTitfcin  ejectment  for,  the  whole  tract  againat  all  panona 
ezoept  hla  oo-teoaDta. 
If  CouvsEL,  a  Cask  Tbikd  bt  Coubt  without  Jukt»  Dsantis  to  Pbji- 
snrr  Ponm  of  Law,  as  applicable  to  the  facta  eetabliehed,  or  aoag^t 
to  be  established,  upon  which  the  court  might  be  called  to  charge  a  jniy, 
were  there  a  jury  in  the  case,  the  proper  course  is  to  present  them  in  the 
form  of  propoeitions,  preceding  them  with  a  statement  that  ooimael 
makea  the  f oUowing  points,  or  coonael  contenda  aa  f oUowa. 

Ejectment  by  Touchard,  executor,  against  Ciow  and  othen. 
The  opinion  states  the  case. 

John  WiUofij  for  the  appellant. 

Oeorge  CadwaMader  and  H.  P.  Hefbumj  for  the  respondent 

By  Court,  Field,  C.  J.  This  is  an  action  of  ejectment  to 
recover  the  possession  of  certain  real  estate  situated  in  Sonoma 
County,  constituting  part  of  the  tract  known  as  the  rancho  of 
Roblar  de  la  Miseria.  The  plaintiff  claims  under  a  patent 
of  the  United  States,  issued  upon  a  confirmation  of  a  Mexi- 
can grant,  under  the  act  of  congress  of  March  3,  1851.  The 
grant  was  made  to  Juan  N.  Padilla  by  Pio  Pico,  former  gov- 
ernor of  California,  in  November,  1845,  and  was  approved  by 
the  departmental  assembly  in  June,  1846.  It  is  for  four 
square  leagues  of  land,  and  embraces  the  premises  in  contro- 
versy. On  the  13th  of  June,  1849,  the  grantee  conveyed  the 
tract  granted  to  Heyerman,  and  on  the  80th  of  July,  1852,  the 
latter,  in  connection  with  his  wife,  executed  a  conveyance  of 
their  interest  to  Stevens.  This  conveyance  was  acknowledged 
before  the  deputy  clerk  of  the  county  of  Sonoma  on  the  day 
of  its  execution,  and  was  recorded  in  the  office  of  the  recorder 
of  the  county  on  the  23d  of  August  following.  On  the  2d  of 
June,  1859,  proof  of  the  execution  of  the  conveyance  by  Hey- 
ermen  was  made  before  a  notary  public,  and  on  the  24th  of 
April,  1860,  the  conveyance  was  again  recorded  in  the  same 
office.  From  Stevens,  the  plaintiff  traced  title  to  the  premises 
in  controversy  by  sundry  mesne  conveyances  to  Matthey,  his 
testator. 

On  the  24th  of  February,  1852,  Heyerman,  in  connection 
with  eight  other  persons,  filed  a  petition  before  the  United 
States  land  oomndssion  for  a  confirmation  of  the  claim  under 
the  grant  to  Padilla.  The  record  before  us  does  not  disclose 
the  manner  in  which  the  eight  other  petitioners  acquired  their 
interests,  but  as  Heyerman,  who  had  previously  possessed  the 
entire  claim,  united  in  the  petition,  it  is  to  be  presumed  that 
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they  acquired  their  interests  through  him;  and  that  his  BQb> 
sequent  conveyance  to  Stevens  was  only  intended  to  pass  his 
remaining  interest.  He  would  at  least  be  estopped  by  his  pe- 
tition from  denying  that  they  were  interested  with  him  in  the 
premises.  The  claim  was  confirmed  to  the  petitioners  by 
the  land  commission  in  February,  1853,  and  on  appeal,  by 
the  United  States  district  court  in  September,  1855.  In  No- 
vember following,  the  United  States  having  declined  to  prose- 
cute an  appeal  to  the  supreme  court,  the  petitioners  had  leave 
to  proceed  upon  the  decree  of  the  district  court  as  upon  a  final 
decree.  Upon  this  decree,  and  the  approved  survey  of  the 
premises  by  the  surveyor-general  of  the  United  States  for 
California,  the  patent  was  issued.  From  the  patentees  the 
plaintiff  traced  title  to  the  premises  in  controversy  to  his  tes- 
tator; from  Heyerman,  through  the  conveyance  to  Stevens 
which  we  have  mentioned;  and  from  the  eight  other  patenteeSi 
through  various  mesne  conveyances,  execution  sales,  and  pro- 
bate proceedings. 

The  defendants  also  claim  under  the  patent  of  the  United 
States,  and  seek  to  connect  themselves  with  it  through  a  con- 
veyance from  Heyerman  to  Baylis,  bearing  date  on  the  2l6t  of 
February,  1860,  and  recorded  in  the  office  of  the  recorder  of 
Sonoma  County  on  the  26th  of  April,  1860.  By  the  convey- 
ance to  Stevens,  the  grantors,  Heyerman  and  wife,  bargain, 
sell,  and  quitclaim  all  their  "  right,  title,  interest,  estate,  claim, 
and  demand,  both  at  law  and  in  equity,  and  as  well  in  posses- 
sion as  in  expectancy,"  in  and  to  the  tract,  describing  it  as  that 
piece  of  land  situated  in  Sonoma  County,  known  as  the  Rancho 
Boblar  de  la  Miseria.  By  the  conveyance  to  Baylis,  the  gran- 
tor, Heyerman,  ^'grants,  bargains,  sells,  and  conveys"  the 
tract,  describing  it  in  the  same  manner,  with  the  additional 
designation  that  it  was  granted  to  Padilla  in  the  year  1845, 
and  by  him  conveyed  to  Heyerman  on  the  13th  of  June,  1849. 

As  it  will  be  thus  seen,  the  principal  question  between  the 
parties  relates  to  the  operation  and  effect  of  these  deeds  from 
Heyerman.  The  appellants  contend:  1.  That  the  deed  to  Ste- 
vens was  not  acknowledged  or  proved,  so  as  to  entitle  it  to  be 
recorded,  and  that  in  consequence  its  record  did  not  impart 
any  notice  to  them,  and  they  are  protected  as  bona  fide  pur- 
chasers without  notice;  2.  That  the  deed  was  only  a  quitclaim, 
and  did  not  operate  to  pass  the  interest  which  vested  in  Hey- 
erman firom  the  confirmation  of  the  grant  and  the  patent  of 
the  United  States;  and  8.  That  the  deed  was  only  intended  to 
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pass  the  interest  of  the  grantors  in  one  half  of  a  league  of  the 
fimr  leagues  embraced  by  the  grant 

1.  The  deed  to  Stevens,  as  we  have  stated,  was  acknowledged 
on  the  day  of  its  execution,  before  the  deputy  clerk  of  Sonoma 
County.  The  certificate  of  the  acknowledgment  is  in  its  form 
correct;  it  contains  a  statement  of  every  particular  required 
by  the  statute.  Its  concluding  attestation  clause  is  as  follows: 
*^  Witness  my  hand  and  seal  of  court  hereto  affixed  at  office, 
this  thirtieth  day  of  July,  A.  D.  1852.  John  A.  Brewster,  dep- 
uty county  clerk  of  Sonoma  County";  and  in  the  margin  oppo- 
site this  attestation  the  seal  of  the  court  is  affixed.  We  must 
at  least  conclude  that  the  seal  is  thus  affixed,  for  the  word 
**  seal,"  embraced  in  brackets,  appears  in  the  copy  of  the  cer- 
tificate embodied  in  the  record.  If  any  other  sefd  than  that  of 
the  court,  of  which  the  officer  was  deputy  clerk,  is  affixed  to 
the  original,  that  fact  should  have  been  made  the  ground  of 
objection  at  the  trial.  No  objection  of  the  kind  was  taken,  and 
we  must  therefore  infer  that  no  ground  for  any  existed.  The 
objection  urged  to  the  certificate  is  not  to  its  form,  or  to  the 
seal  affixed,  but  to  the  authority  of  the  officer  to  take  the  ac- 
knowledgment. If  the  county  clerk  himself  could  take  it, 
his  deputy  could  also  take  it,  for  the  deputy  is  invested  by 
statute  with  the  same  power  in  all  respects  which  the  principal 
possesses:  Act  Defining  the  Duties  of  County  Clerks,  of  April 
18, 1850, sec.  3;  see  also  Beaumont  v.  YeatmaUyS  Humph.  542. 
The  act  concerning  conveyances  provides  that  'Hhe  proof  or 
acknowledgment  of  conveyances  may  be  taken  within  the  state 
by  the  clerk  of  a  court  having  a  seal,"  and  when  thus  taken, 
that  the  certificate  shall  be  under  his  hand  and  the  seal  of 
the  court.  The  questions  for  determination  are  whether  the 
acknowledgment  under  consideration  was  taken  before  the 
deputy  of  an  officer  of  this  character,  and  whether  the  fact  suf- 
ficiently appears  from  the  certificate. 

The  county  clerk  is  by  the  constitution  ex  officio  clerk  of  the 
district  court,  and  by  statute  he  is  also  ex  officio  clerk  of  the 
county  court,  probate  court,  and  court  of  sessions  of  his  county: 
Const.,  art.  6,  sec.  7;  Act  Defining  the  Duties  of  County  Clerk, 
sec.  1;  Prac.  Act,  sec.  644.  The  statute  defining  his  duties 
speaks  of  the  acts  which  he  is  authorized  or  required  to  per- 
form as  acts  to  be  performed  by  him  as  county  clerk.  It  says 
each  county  clerk  may  appoint  one  or  more  deputies;  the 
county  clerk  may  take  from  each  of  his  deputies  a  bond  for 
the  fidthful  performance  of  his  duties;  the  county  clerk  shall« 
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either  in  person  or  by  deputyi  attend  each  term  of  the 
county  court,  district  court,  probate  court,  and  court  of  ses- 
sions held  in  his  county;  he  shall  issue  all  writs  and  process; 
be  shall  enter,  under  the  directions  of  the  court,  all  orders, 
judgments,  and  decrees  proper  to  be  entered,  and  the  like.  It 
would  thus  seem  that  he  may  issue  process  and  attest  pro- 
ceedings  of  the  courts  of  which  he  is  ex  officio  clerk,  over  hii 
signature  as  county  clerk,  and  leave  to  the  title  of  the  proceed* 
ings,  or  the  contents  of  the  instruments,  the  identification  of 
the  court  to  which  they  belong.  It  is  the  usual  practice  for 
the  clerk  in  such  cases  simply  to  append  to  his  individual 
signature  his  character  as  clerk  of  the  court,  or  his  general 
character  as  county  clerk,  with  the  addition  of  his  character 
as  ez  officio  clerk  of  the  particular  court  from  which  the  process 
is  issued,  or  in  which  the  proceedings  are  taken.  We  have 
never  heard  the  sufficiency  of  either  of  these  modes  of  signing 
process  or  attesting  proceedings  questioned,  nor  could  it  be 
questioned  successfully.  This  being  the  case,  we  do  not  per- 
ceive any  principle  upon  which  the  process  of  proceedings 
should  be  held  invalid  by  reason  of  the  absence  of  the  desig* 
nation  of  the  court  of  which  the  county  clerk  acts  as  ex  officio 
clerk,  provided  that  fact  otherwise  sufficiently  appears  upon 
the  face  of  the  papers.  The  county  clerk  is  by  law  ex  officio 
clerk  of  all  the  courts  of  the  state  having  a  seal,  except  of  the 
supreme  court.  He  is  the  keeper  of  the  seals  of  those  courts, 
the  seals  having  inscribed  upon  them  the  name  of  the  courts 
to  which  they  belong.  The  affixing  of  ^Jie  seal  bearing  the 
inscription  mentioned  does  therefore  sufficiently  designate  the 
court  of  which  the  county  clerk  in  the  particular  matter  acts 
as  ex  officio  clerk.  No  one  could  be  mistaken  or  misled  by  the 
omission  of  any  further  designation  of  the  clerk's  official  con* 
nectioh  with  the  court. 

By  the  constitution,  thjd  county  judge  is  required  to  perform 
the  duties  of  surrogate  or  probate  judge  (art.  6,  sec.  8);  and 
by  statute  he  is  declared  to  be  ea;  officio  probate  judge:  Act  to 
ELegulate  Settlement  of  the  Estates  of  Deceased  Persons,  o^ 
May  1, 1851,  sec.  1.  Yet  there  is  no  uniformity  in  the  manner 
in  which  the  different  county  judges  sign  or  attest  the  orders 
and  proceedings  in  the  settlement  of  estates  before  them.  Some- 
times they  use  their  simple  signatures,  without  any  designa- 
tion of  their  official  character,  and  sometimes  they  add  the 
designation  ^^ county  judge,"  and  sometimes  ^'probate  judge''; 
and  has  never  been  held  or  supposed  that  the  validity  of  the 
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orders  or  proceedings  was  in  any  re8i)ect  affected  by  the  ab- 
-sence  of  the  ofSdal  designation  from  the  signature,  or  the 
presence  of  the  designation  '* county  judge"  instead  of  "pro- 
bate judge."  It  has  always  been  considered  sufficient  that 
the  papers  disclosed  on  their  face  the  character  in  which  the 
Judge  acted. 

Looking,  then,  to  the  certificate  of  acknowledgment  annexed 
to  the  deed  to  Stevens, — its  attestation  clause,  the  seal  of  the 
court  affixed,  the  inscription  which  the  seal  bears, — and  con- 
-sidering  the  law  as  to  the  ex  officio  character  of  the  county 
clerk  as  clerk  of  all  the  courts  in  his  county  having  a  seal, — 
4Uid  the  equal  authority  of  his  deputy, — we  are  of  opinion  that 
it  does  sufficiently  appear  that  the  acknowledgment  was  taken 
before  an  officer  empowered  to  take  it,  and  that  the  certificate 
Authorized  the  record  of  the  deed;  and  consequently  that  its 
record  imparted  constructive  notice  to  subsequent  purchasers 
6om  the  same  grantors. 

We  do  not  find  any  cases  precisely  similar  to  this,  and  there- 
fore directly  in  point;  but  the  general  current  of  the  authori- 
ties is  that  the  certificate  is  to  be  sustained,  if  possible,  and  in 
^support  of  it  reference  may  be  had  to  the  instrument  to  which 
it  is  attached.  Thus  in  Brooks  v.  Chaplin^  3  Vt.  281  [23  Am* 
Dec.  209],  the  certificate  of  the  acknowledgment  did  not  show 
in  what  state  the  acknowledgment  was  taken,  and  the  omis- 
^on  was  supplied  by  reference  to  the  deed,  in  which  the  grantor 
•described  himself  as  a  resident  of  "Suffield,  in  the  county  of 
Hartford,  and  state  of  Connecticut."  The  acknowledgment 
purported  to  be  taken  within  two  daya  after  the  execution  of 
the  deed  in  Hartford  County,  and  the  court  said  that  it  could 
intend  no  other  than  the  same  county  of  Hartford  in  which  the 
deed  was  supposed  to  have  been  executed.  ^^It  is  not  indis- 
pensable," said  the  court,  'Hhat  the  place  of  taking  should 
fully  appear  from  the  acknowledgment  itself,  provided  it  can 
be  discovered  with  sufficient  certainty  by  inspection  of  the 
whole  instrument"  And  in  Laffhorough  v.  Parker y  12  Serg.  & 
R.  48,  the  certificate  of  proof  given  by  the  officer  stated  that 
A  B  appeared  before  him  and  made  oath  that  he  saw  the 
grantor  sign,  seal,  execute,  and  deliver  the  deed,  without  stat- 
ing that  A  B  was  a  subscribing  witness;  but  as  it  appeared 
upon  the  inspection  of  the  deed  that  A  B  was  one  of  the  sub- 
scribing witnesses,  it  was  held  that  the  certificate  was  suffi- 
cient   The  statute  under  which  the  certificate  was  given  re- 

•quired  that  a  deed  should  be  proved  by  one  or  more  of  the 
dbc.  vol.  lxxxi-^ 
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Bubscribing  witneBeea  before  it  could  fcs  recorded.  "Tlie  act,** 
Baid  the  court,  "must  be  substantially  compliod  with;  but 
when  substance  is  found,  it  is  neither  the  duty  nor  the  inclina- 
tion  of  the  court  to  defeat  conveyances  by  severe  criticism  on 
language." 

From  the  views  thus  taken  of  the  acknowledgment  before 
the  deputy  county  clerk,  it  has  become  unnecessary  to  con- 
sider the  proof  subsequently  made  of  the  execution  of  the  con* 
veyance  before  a  notary  public,  and  the  effect  of  the  second 
report  of  the  deed,  on  the  24th  of  April,  1860. 

2.  The  deed  to  Stevens  is  not  strictly  a  quitclaim.  The 
operative  words  of  release  in  a  simple  quitclaim  deed  are  "  re- 
mise, release,  and  quitclaim."  Here  the  words  "  bargain,  sell^ 
and  quitclaim  "  are  employed,  and  they  operate  not  merely  to 
release,  but  to  transfer  any  interest  which  the  grantors  pos- 
sessed at  the  execution  of  the  deed.  Whether  the  words  "  in 
expectancy "  can  be  considered,  in  the  connection  iu  which 
they  are  used,  as  referring  to  any  greater  or  further  estate  in 
the  premises,  which  the  grantors  might  acquire  in  future,  it  ie 
unnecessary  to  express  any  opinion.  At  the  time  the  deed 
was  executed,  the  claim  of  Heyerman  and  others  to  the  land 
embraced  in  the  grant  to  Padilla  was  pending  before  the  land 
commission  for  confirmation.  The  decree  of  confirmation 
affirmed  the  validity  of  that  grant,  and  of  the  claim  of  the 
petitioners.  The  patent  following  the  confirmation  took  effect 
by  relation  at  the  date  of  the  presentation  of  the  petition  to 
the  land  commission,  on  the  24th  of  February,  1852.  As  the 
deed  of  the  United  States,  it  is  to  be  regarded,  so  far  as  all 
intermediate  conveyances  of  the  petitioners  are  concerned,  as 
having  been  executed  at  that  time:  Moore  v.  Wilkinson^  13  CaL 
478;  Yount  v.  Howell^  14  Id.  465;  Stark  v.  Barrett,  15  Id.  861; 
Ely  v.  Frishee,  17  Id.  250;  Leew  v.  Clark,  18  Id.  670.  The 
deed  to  Stevens  must,  therefore,  be  held  to  have  passed  the 
interest  acquired  by  the  patent.  In  Landes  v.  Brant,  10  How. 
870,  the  supreme  court  of  the  United  States  applied  the  doc- 
trine of  relation  for  the  protection  of  a  title  acquired  by  a 
Bheriflf's  deed,  upon  a  sale,  under  execution,  of  the  confirmee's 
interest,  made  after  the  presentation  of  his  claim,  and  previous 
to  the  confirmation.  The  claim  referred  to  in  that  case  was 
filed  in  1805,  the  sheriflf's  sale  was  made  in  1808,  the  con- 
firmation was  had  in  1811,  and  the  patent  issued  in  1845;  and 
the  court  said:  ^'Applying  the  doctrine  of  relation,  and  tak- 
ing all  the  several  parts  and  ceremonies  necessary  to  complete 
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the  title  together,  ^as  one  act,'  then  the  confirmatioQ  of  1811 
and  the  patent  of  1845  must  be  taken  to  relate  to  the  first 
act,  —  that  of  filing  the  claim  in  1805.  On  this  assumption, 
intermediate  conveyances  made  by  the  confirmee,  or  by  the 
sheriff  on  his  behalf,  of  a  date  after  the  first  substantial  act, 
are  covered  by  the  legal  title,  and  pass  that  title  to  the  alienee. 
And  on  this  ground  the  deed  made  by  the  sheriff  to  McNair  is 
valid." 

3.  The  position  that  the  deed  to  Stevens  was  only  intended 
to  pass  the  interest  of  the  grantors  in  one  half  of  a  league  of 
the  four  leagues  embraced  by  the  grant,  finds  no  support  from 
the  deed  itself,  or  from  anything  which  appears  in  the  record. 
The  deed  in  terms  conveys,  as  we  have  stated,  all  the  interest 
of  the  grantors  in  the  tract  known  as  the  Rancho  of  Roblar 
de  la  Miseria,  —  the  designation  given  to  the  tract  granted  to 
Padilla.  The  tract  is  thus  designated  in  the  several  convey- 
ances produced  on  both  sides.  Subsequent  to  the  deed  to 
Stevens,  numerous  parties  became  possessed  of  undivided 
fractional  interests  in  the  premises,  and  some  of  them  con- 
veyed to  others  their  interests  only  in  a  portion  of  the  four 
leagues, —  reserving  from  the  operation  of  their  conveyances  a 
parcel  known  the  Pleyerman  tract,  embracing  half  a  league, 
and  from  this  circumstance  the  appellants'  counsel  draws  the 
inference  that  the  deed  to  Stevens  was  only  intended  to  trans- 
fer the  interest  in  this  half-league.  It  is  hardly  necessary  to 
observe  that  there  is  nothing  in  this  circumstance  to  warrant 
the  inference.  The  half-league  may  have  been  called  the 
Heyerman  tract  for  many  reasons.  Heyerman  may  have  at 
one  time  resided  upon  this  portion  of  the  grants  or  have  in- 
closed it,  or  cultivated  it,  and  it  may  have  been  thus  called  to 
distinguish  it  from  the  general  tract.  Whatever  the  reason 
for  the  designation,  the  fact  neither  shows  nor  tends  to  show 
that  the  deed  to  Stevens  (even  were  this  permissible  against 
its  language)  only  applied  to  the  half-league,  or  that  the 
grantors  intended  that  it  should  only  so  apply. 

The  views  we  have  thus  expressed,  as  to  the  operation  of  the 
deed  to  Stevens,  dispose  of  the  principal  questions  presented 
by  the  appellants, — and  in  fact,  of  the  merits  of  the  case.  The 
other  questions  raised,  so  far  as  they  are  covered  by  the 
grounds  of  the  appeal  embodied  in  the  record  (and  only  such 
can  we  notice),  arise  upon  the  rulings  of  the  court  below  as  to 
various  transfers  of  undivided  fractional  interests  in  the  prem- 
iaee.    Some  of  these  transfers  were  made  under  proceedings 
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had  in  the  probate  court,  and  the  validity  of  the  proceedings 
is  attacked;  one  of  them  was  made  under  a  power  of  attorney 
from  a  married  woman,  and  her  capacity  to  confer  the  power 
is  denied;  and  one  of  them  has  a  certificate  of  acknowledge 
inent  which  is  impeached.  Now,  it  is  of  no  consequence 
whether  the  rulings  of  the  court  below  upon  these  matters 
were  erroneous  or  not.  The  admission  in  evidence  of  the  con- 
veyances  attacked  did  not  affect  the  right  of  the  plaintiff  to 
recover,  nor  would  their  exclusion  have  defeated  him.  If  the 
conveyances  were  valid,  the  testator  of  the  plaintiff  was  at  his 
death  seised  in  fee  of  the  entire  premises  in  controversy;  but 
if  they  were  invalid,  he  was  only  seised  in  fee  of  certain  un« 
divided  interests.  In  either  case,  he  was  entitled  at  the  time 
of  his  death  to  the  possession  of  the  entire  premises  as  against 
the  defendants,  and  all  parties  except  his  co-tenants;  and  as 
a  consequence,  could  have  recovered  in  ejectment  against 
them.  In  Stark  v.  Barretty  15  Cal.  371,  the  complaint  alleged, 
as  in  the  present  case,  that  the  plaintiff  was  seised  in  fee  of 
the  premises;  but  the  proof  showed  that  he  was  only  thus 
seised  as  a  tenant  in  commom  of  one  undivided  half,  and  we 
held  that  he  was,  notwithstanding,  entitled  to  recover  against 
all  parties  but  his  co-tenant,  and  persons  holding  under  him. 
^'  Under  the  allegation  of  seisin  in  the  complaint,"  we  said, 
^^  it  was  sufficient  for  the  plaintifi*  to  estabUsh  any  interest  in 
the  premises  which  gave  him  a  right  of  possession."  See  also 
Smith  V.  Starkweather^  5  Day,  210;  Bush  v.  Bradley,  4  Id.  302. 
And  by  our  law  the  executor  is  required  to  take  possession  of 
all  the  estate  of  the  testator,  both  real  and  personal,  and  is 
authorized  to  maintain  any  action  to  recover  the  possession  of 
such  property,  which  the  testator  might  have  maintained:  Act 
to  Regulate  the  Settlement  of  the  Estates  of  Deceased  Per- 
sons, of  May  1,  1851,  sees.  194,  195. 

This  action  was  tried  by  the  court  withoUt  the  intervention 
of  a  jury.  Of  course,  in  such  cases,  the  court  not  only  per* 
forms  its  peculiar  and  appropriate  duty  of  deciding  the  law, 
but  also  discharges  the  functions  of  a  jury,  and  passes  upon 
the  facts.  The  counsel  of  the  appellants  impressed,  as  it 
would  seem,  with  this  dual  character,  requested  the  court  to 
charge  itself  as  a  jury,  and  handed  in  certain  instructions  for 
that  purix)se.  The  court  thereupon  formally  charged  that 
part  of  itself  which  was  thus  supposed  to  be  separated  and 
converted  into  a  jury,  commencing  the  charge  with  the  usual 
address,  *' Gentlemen  of  the  jury,"  and  instructing  thatimagi-> 
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naiy  body  that  if  they  foand  certain  &ct8  they  should  find 
for  the  plaintifT,  and  otherwise  for  the  defendants,  and  that 
they  were  not  concluded  by  the  statements  of  the  court,  but 
were  at  liberty  to  judge  of  the  facts  for  themselves.  The 
record  does  not  inform  us  whether  the  jury  thus  addressed 
difTered  in  their  conclusions  from  those  of  the  court.  These 
proceedings  have  about  them  so  ludicrous  an  air  that  we  could 
not  believe  they  were  seriously  taken,  but  for  the  gravity  with 
which  counsel  on  the  argument  referred  to  them.  If  counsel, 
when  a  case  is  tried  by  the  court  without  a  jury,  desire  to 
present  for  consideration  certain  points  of  law  as  applicable  to 
the  facts  established  or  sought  to  be  established,  upon  which 
the  court  might  be  called  to  charge  a  jury,  were  there  a  jury 
in  the  case,  the  proper  course  is  to  present  them  in  the  form 
of  propositions,  preceding  them  with  a  statement  that  counsel 
makes  the  following  points,  or  counsel  contends  as  follows.  The 
mode  adopted  in  the  present  case,  though  highly  original,  is 
not  of  sufficient  merit  to  be  exalted  into  a  precedent  to  be  fol- 
lowed. 
Judgment  affirmed. 

Cope  and  Norton,  JJ.,  concurred. 


J>MFUTtm  AS  OwnaMBBi  Seenototo^AeOf  ▼•iileor»,72Am.Deo.  184, 185. 
A  dspotj  of  a  pfoperly  MithoriBed  officer  has  power  in  the  name  of  hia  prin« 
dpal  to  take  and  oertify  aoknowledgments  of  deeds:  MiiUer  ▼.  Bogff$,  25  CaL 
186;  Bmmal  t.  WM,  86  Id.  203,  citing  the  principal  oaae. 

Om  Tmsjot  ur  Ckxmioir  hat  MAnrtAnv  BjEomxnr  AOAnrar  All  Pbb- 
Boan  azospt  his  oo-tenants  or  persona  holding  under  them:  Hcardif  ▼.  Johnatm^ 
1  Wall  ZIZ\  Clark  v.  Lodaoood,  21  Cal.  221;  Hart  v.  Robertaon,  Id.  348;  Jfo- 
homeif  T.  Van  WkJeie,  Id.  683»  citing  the  principal  case;  AfeFarland  v.  Stone^ 
44  Am.  Deo.  326;  bat  he  cannot  maintain  the  action  again  his  co-tenant  nntil 
actoal  ooater  or  its  equivalent:  Lawton  v.  AdamR,  74  Id.  59,  note  61. 

Upon  Tbial  mr  Coubt  without  Jukt,  a  party  desiring  a  particular  ap- 
plication  of  a  piinciple  of  law  to  facts  established,  or  sought  to  be  established, 
should  present  his  proposition  to  the  court,  and  request  a  finding  in  accord- 
anoe  with  his  desire.  If  refused,  he  may  have  the  refusal  noted  in  a  bill  of 
azeeptions:  WStan  ▼.  WUtoth  64  CaL  9i,  citing  the  principal  ease;  see  £rar> 
hm  T.  Bermkt  76  Am.  Dea  428. 

AcEvowLDoinnnsov  Drnti— Thiiml^|eo>iitwatodiiilhaiiotatoX<» 
▼.  AstfAb  41  Am.  Deo.  168-184 
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State  v.  McGlynn. 

[20  Calipobhia,  288.] 

Dmdub  ov  Pbobatb  Coubt  ADMrmHO  Will  to  PsoBAn  n  Final  avb 
CovoLUSiy B  as  to  validity  thereof,  if  not  reversed  by  the  appellate  oonr^ 
and  is  not  liable  to  be  vacated  or  questioned  by  any  other  oonrt^  either 
incidentally  or  by  any  direct  proceeding  for  the  pnipose  of  impeadiing  ik 

Will  Adiottkd  to  Pbobatb  must  bb  Eeooohizbb  and  Admhtxd  in  aO 
courts  to  be  valid  so  long  as  the  probate  stands. 

CouBTs  ov  Chancebt  in  England  havb  No  Powbb  to  Dbtbbminb  Vaud- 
mr  OF  Will  of  either  real  or  personal  property.  Their  comprehensive 
jurisdiction  to  set  aside  other  frandnlent  inatnunents  does  not  extend  to 
wills  obtained  by  frand. 

Snoush  Coubtb  of  Chancbbt  havb  Defbivbd  Pabties  of  Bbnbut  of 
Fbaudulbht  Will  in  some  cases,  by  decreeing  that  such  parties  shall 
hold  the  property  under  the  will  in  trust  for  the  parties  who  would  have 
been  entitled  to  it  if  such  will  had  not  been  probated;  but  they  have  in 
all  such  cases  disclaimed  any  power  to  set  aside  the  will  or  the  probate. 

Pbinciplbs  Establishbd  in  England  Apply  to  and  Gotebn  Oasbs  arising 
under  probate  law  of  this  country. 

Dbgbbb  Admitting  Will  to  Pbobatb  cannot  bb  Rkvibwbd  ob  Sbt  A8n» 
BT  Coubt  of  Chancebt  on  the  ground  that  the  will  was  obtained  by 
fraud,  or  on  any  other  ground. 

Ebabon  that  'Dbcbee  ADMrrriNG  Will  to  Pbobatb  d  CoNGLtrEorm  as  to 
Validitt  of  Will  upon  all  persons  and  all  courts  is,  that  the  probating 
of  a  will  is  not  a  proceeding  to  decide  a  contest  between  parties,  but  a 
proceeding  in  rem,  to  determine  the  character  and  validity  of  an  instm* 
ment  affecting  the  title  to  property,  and  which  it  is  necessary  for  the 
repose  of  society  should  be  definitely  settled  by  one  judgment. 

DiANGEB  OF  Holding  Decree  Admittino  Will  to  Pbobatb  Final  and 
CoNCLUsrvB  is  obviated  by  the  right  of  appeal' to  the  supreme  court  and 
the  statutory  provisions  permitting  the  contest  of  the  decree  or  of  the 
validity  of  the  will  at  any  time  within  one  year,  and  securing  the  rights 
of  persons  under  disabilities. 

Question  whbthbb  ob  not  State  is  Affeoied  bt  Limitation  of  Onb 
Teab  within  which  probate  may  be  contested  need  not  be  decided  in  a 
proceeding  commenced  by  the  state  in  a  district  court  for  the  puipose  of 
setting  aside  the  probate  of  a  will,  since  the  only  effect  of  exempting  the 
state  from  the  limitation  would  be  to  authorize  the  state  to  institute  such 
proceedings  in  the  probate  court,  not  to  confer  jurisdiction  on  the  distriol 
court. 

iNJUNcnoN  to  Pbotect  Pbopertt  dubing  Litigation  will  not  bb  Al- 
lowed, where  the  complaint  shows  that  the  party  seeking  the  injunction 
has  no  title  to  or  interest  in  the  property,  and  no  claim  to  the  ultimate 
relief  sought  by  the  litigation. 

brjUNonoN  WILL  not  bb  Gbanted  at  Suit  of  Statb  to  prevent  dissipa- 
tion of  the  property  of  an  estate  pending  litigation  under  an  informatioii 
filed  by  the  state,  seeking  a  decree  that  the  estate  had  escheated  to  the 
state,  where  the  complaint  for  the  injunction  shows  that  a  will  of  the 
deceased  has  been  admitted  to  probate,  by  which  the  estate  is  devised, 
though  it  is  alleged  that  the  will  is  a  forgery;  for  the  state  is  not  entitled 
to  the  ultimate  relief  sought  by  the  litigation,  since  the  decree  of  the  pro* 
bate,  court  establishing  the  will  is  final  and  conclusive. 
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aTJSim  RiTiATiifo  to  SuBJKT-icAmE  OF  Obbie  Madb  TaMWJxm  TO  m 
P18BAOB  win  iiiii  aillMt  the  deoinon  of  the  appdlato  ooort  <■!  af^^ 
tbeordar. 

Appbal  from  an  order  of  the  district  court  granting  an  in- 
junction at  the  suit  of  the  state  against  McGlynn  and  Butler, 
executors  of  the  last  will  and  testament  of  D.  C.  Bioderiok| 
deceased.    The  opinion  states  the  case. 

Hoge  and  Wilson,  for  the  appellants. 

J,  B.  Hoggin,  for  the  heirs  at  law. 
Oregory  Yale,  for  the  respondent. 

By  Court,  Norton,  J.  The  complaint  in  this  action  seta 
forth  that  the  attorney-general,  in  behalf  of  the  people,  has 
filed  an  in&rmation  in  the  same  court,  asking  for  a  decree 
that  the  estate  of  the  late  David  C.  Broderick  has  escheated 
to  the  people  of  the  state;  that  the  attomey-general  files  his 
bill  in  equity,  and  seeks  the  aid  of  the  equity  powers  of  the 
court  in  furtherance  of  the  objects  and  purposes  of  said  in- 
formation; that  said  Broderick  died  on  the  sixteenth  day  of 
September,  1859,  intestate,  leaving  no  heirs,  representatives, 
or  devisees  capable  of  inheriting  any  of  his  real  or  personal 
estate;  that  said  Broderick  left  certain  real  and  personal 
estate  in  the  dty  and  county  of  San  Francisco,  which  has 
escheated  to  the  state;  that  on  the  20th  of  February,  1860,  the 
defendants  presented  a  paper^writing,  purporting  to  be  the 
last  will  and  testament  of  said  Broderick,  to  the  probate  court 
of  the  county  of  San  Francisco  for  probate;  that  on  the  eighth 
day  of  October,  1860,  a  judgment  or  decree  was  entered  by 
said  probate  coturt,  admitting  such  paper-writing  to  probate  as 
the  last  will  and  testament  of  said  Broderick,  and  granting 
letters  of  administration  with  the  will  annexed  to  the  defend- 
ants; that  said  paper-writing,  purporting  to  be  the  last  will 
and  testament  of  said  Broderick,  was  a  fedse  and  forged  paper, 
and  was  fabricated,  after  the  death  of  said  Broderick,  by  cer- 
tain persons  with  George  Wilkes,  whose  name  appears  as  the 
universal  devisee;  that  the  defendant  Butler  caused  false  tes- 
timony to  be  used  in  procuring  said  decree  of  probate;  that 
the  defendants,  as  executors,  have  allowed  certain  debts 
against  said  estate,  and  have  applied  to  the  probate  judge  for 
leave  to  sell  the  real  estate  to  pay  said  debts,  and  a  legacy  to 
McOlynn,  and  that  an  order  allowing  such  sale  has  been 
made,  and  the  property  advertised  for  sale,  and  that  if  sooh 
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sale  takes  place  to  innocent  purchasers,  it  wUl  work  irrepara* 
ble  injury  to  the  plaintiff,  by  causing  a  great  number  of  par* 
ties  to  become  interested,  and  by  casting  a  cloud  upon  the 
plaintiff's  title;  that  the  defendants  are  in  the  actual  posses- 
sion of  said  real  estate;  that  the  knowledge  of  said  fraud  and 
forgery  came  to  the  attorney-general  in  shape  to  warrant  legal 
proceedings  in  behalf  of  the  state  only  after  the  eighth  day  of 
October,  1861,  when  it  was  too  late  to  apply  to  the  probate 
court  to  revoke  the  probate  of  said  paper^writing.  After  set- 
ting forth  certain  other  matters  not  material  to  specify  here, 
the  complaint  prays,  among  other  things,  that  the  decree  ad- 
mitting the  said  forged  will  to  probate,  and  the  order  allowing 
the  sale  of  said  real  estate,  be  set  aside,  and  annulled,  and 
declared  of  no  effect;  that  the  sale  of  the  real  estate  be  en- 
joined, and  the  defendants  be  restrained  from  further  inter- 
meddling with  the  estate;  that  this  case  be  retained  until  said 
information  be  determined;  that  said  will  be  declared  a 
forgery,  and  of  no  effect;  and  that  said  real  estate  be  declared 
to  have  escheated  to  the  people  of  the  state,  without  incum- 
brance or  liabilities. 

The  answer  of  McGlynn,  among  other  things,  on  informa- 
tion and  belief,  denies  that  said  Broderick  died  intestate;  and 
avers  that  said  paper-writing  was  the  genuine  last  will  and 
testament  of  said  Broderick;  and  that  the  devisee,  George 
Wilkes,  therein  mentioned,  is  and  was  at  the  death  of  said 
Broderick  a  citizen  of  the  United  States,  resident  of  the  state 
of  New  York,  and  in  every  way  capable  of  inheriting  and  re- 
ceiving as  such  devisee  any  of  the  real  and  personal  projierty 
of  the  said  estate;  and  denies  that  the  said  Butler,  or  any  other 
person,  caused  any  false  testimony  to  be  used  in  procuring  said 
decree  of  probate. 

It  is  not  necessary  to  consider  what  is  the  proper  effect,  on 
an  application  for  an  injunction,  of  a  complaint  filed  on  behalf 
of  the  people  without  verification,  or  the  effect  of  an  answer  in 
such  a  case  denying  the  material  averments  on  information 
and  belief,  because  the  facts  on  which  our  decision  depends  are 
not  disputed,  but  are  averred  in  the  complaint,  and  are  admit- 
ted and  insisted  upon  in  the  answer.  It  is  not  claimed  in  the 
complaint  but  that  the  devisee  named  in  the  will  is  capable  of 
taking  and  holding  the  estate,  if  the  will  is  valid. 

The  purpose  of  this  action  is  to  aid  the  proceeding  by  in- 
formation instituted  to  determine  the  escheat  of  the  estate  of 
David  C.  Broderick.    The  aid  sought  is  a  judgment,  which 
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will  have  the  efTect  to  set  aside  and  vacate  the  probate  of  what 
ifi  claimed  to  be  a  forged  will,  by  which  Broderick  devised  and 
bequeathed  his  estate,  real  and  personal,  principally  to  George 
Wilkes,  who  is  a  devisee  capable  of  taking  and  holding,  and 
to  set  aside  the  will.  To  displace  this  probate  and  set  aside 
the  will  is  necessary  to  the  success  of  the  proceeding  by  in- 
formation, since  the  existence  of  such  a  devisee  prevents  the 
estate  from  escheating.  An  escheat  occurs  only  when  a  per- 
son shall  die  seised  of  any  real  and  personal  estate,  and  leav- 
ing no  heirs,  representatives,  or  devisees  capable  of  inheriting 
or  holding  the  same. 

The  £BLct  that  a  will  purporting  to  be  the  genuine  will  of 
Broderick,  devising  his  estate  to  a  devisee  capable  of  inherit- 
ing and  holding  it,  has  been  admitted  to  probate  and  estab- 
lished as  a  genuine  will  by  the  decree  of  a  probate  court 
having  jurisdiction  of  the  case,  renders  it  necessary  to  decide 
whether  that  decree,  and  the  will  established  by  it,  or  either 
of  them,  can  be  set  aside  and  vacated  by  the  judgment  of  any 
other  court  If  it  shall  be  found  that  the  decree  of  the  pro- 
bate court,  not  reversed  by  the  appellate  court,  is  final  and 
conclusive,  and  not  liable  to  be  vacated  or  questioned  by  any 
other  court,  either  incidentally  or  by  any  direct  proceeding, 
for  the  purpose  of  impeaching  it,  and  that  so  long  as  the  pro- 
bate stands  the  will  must 'be  recognized  and  admitted  in  aU 
courts  to  be  valid,  then  it  will  be  immaterial  and  useless  to 
inquire  whether  the  will  in  question  was  in  fact  genuine  or 
forged. 

The  magnitude  of  the  estate  in  litigation  naturally  awakens 
unusual  attention,  and  prompts  the  inquiry  whether  so  serious 
a  question  as  the  truth  or  falsity  of  this  will  can  be  forever 
settled  by  the  simple  decision  of  one  court,  and  that  a  court 
which,  for  most  purposes,  is  not  of  the  highest  jurisdiction; 
and  whether,  if  such  be  the  case,  it  is  owing  to  any  defect  in 
judicial  proceedings  peculiar  to  this  state  or  to  this  country. 
In  view  of  the  interest  in  this  question  excited  by  this  case,  it 
is  not  inappropriate  to  say  that  the  laws  of  this  state  upon 
this  subject  are  in  no  respect  peculiar  or  singular;  and  the  de- 
cision of  this  question  by  this  court  must  be  in  conformity 
with,  and  controlled  by,  the  uniform  decisions  of  the  same 
question  which  have  been  made  by  the  courts  of  the  other 
states  and  of  England. 

In  England,  the  probate  of  wills  of  personal  estate  belongs 
to  the  ecclesiastical  courts.    No  probate  of  a  will  relating  to 
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real  estate  is  there  necessary.  The  real  estate,  upon  the  death 
of  the  party  seised,  passes  immediately  to  the  devisee  under 
the  will,  if  there  be  one;  or  if  there  be  no  will,  to  the  heir  at 
law.  The  person  who  thus  beoomes  entitled  takes  possession. 
If  one  person  claims  to  be  the  owner  under  a  will,  and  another 
denies  the  validity  of  the  will  and  claims  to  be  the  owner  as 
heir  at  law,  an  action  of  ejectment  is  brought  against  the 
party  who  may  be  in  possession  by  the  adverse  claimant;  and 
pi;  the  trial  of  such  an  action,  the  validity  of  the  will  is  con- 
tested, and  evidence  may  be  given  by  the  respective  parties  as 
to  the  capacity  of  the  testator  to  make  a  will,  or  as  to  any 
fraud  practiced  upon  him,  or  as  to  the  actual  execution  of  it, 
or  as  to  any  other  circumstance  affecting  its  character  as  a 
valid  devise  of  the  real  estate  in  dispute.  The  decision  upon 
the  validity  of  the  will  in  such  an  action  becomes  reajudicata^ 
and  is  binding  and  conclusive  upon  the  parties  to  that  action, 
and  upon  any  person  who  may  subsequently  acquire  the  title 
from  either  of  those  parties;  but  the  decision  has  no  effect 
upon  other  parties,  and  does  not  settle  what  may  be  called  the 
€UUu8  or  character  of  the  will,  leaving  it  subject  to  be  enforced 
as  a  valid  will,  or  defeated  as  invalid,  whenever  other  parties 
may  have  a  contest  depending  upon  it.  A  probate  of  a  will 
of  personal  property,  on  the  contrary,  is  a  judicial  determina- 
tion of  the  character  of  the  will  itself.  It  does  not  necessarily 
or  ordinarily  arise  from  any  controversy  between  adverse 
claimants,  but  is  necessary  in  order  to  authorize  a  disposition 
of  the  personal  estate  in  piirsuance  of  its  provisions.  In  case 
of  any  controversy  between  adverse  claimants  of  the  personal 
ostate,  the  probate  is  given  in  evidence  and  is  binding  upon 
the  parties,  who  are  not  at  liberty  to  introduce  any  other  evi* 
dence  as  to  the  validity  of  the  will. 

In  this  condition  of  the  law  as  to  the  mode  of  proving  wills 
in  England,  a  vast  number  of  cases  have  arisen,  in  which  ap- 
plications have  been  made  to  the  court  of  chancery  to  set  aside 
wills  upon  the  ground  that  they  were  obtained  by  fraud. 
These  applications  have  been  made  upon  the  maxim  that 
fraud  is  a  peculiar  object  of  chancery  jurisdiction,  and  the 
detection  and  defeating  of  it  one  of  the  special  objects  for 
which  courts  of  chancery  were  established.  But  in  these 
cases,  the  relief  sought  has  been  uniformly  denied,  for  the  rea- 
son that  the  court  of  chancery  has  no  power  to  determine  the 
validity  of  a  will.  However  comprehensive  the  jurisdictioQ 
may  be  to  set  aside  other  fraudulent  instruments,  all  control 
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over  wills  has  been  disavowed  by  the  court  of  chancery.  The 
reason  assigned,  as  respects  wills  of  personal  property,  is  thai 
the  subject  belongs  exclusively  to  the  ecclesiastical  courts, 
which  courts  are  alone  competent  to  decide  upon  their  valid- 
ity, as  well  where  that  depends  upon  a  question  of  fraud  as 
upon  any  other  ground:  Archer  v.  Mossey  2  Vem.  8;  AUen  v. 
Dundasy  3  Term  Rep.  131;  GingeU  v.  Homey  9  Sim.  539.  As 
respects  wills  of  real  estate,  the  reason  assigned  in  some  cases 
is  that  there  is  a  remedy  at  law;  and  in  others  it  is  said  gen« 
erally  that  the  court  of  chancery  has  no  jurisdiction  to  de- 
termine the  validity  of  a  will:  Kerrick  v.  Bransbyy  7  Brown 
Pari.  Cas.  437;  Jones  v.  JoneSy  7  Price,  663;  Jones  v.  Frosty 
Jacob,  466;  Pemberton  v.  Pembertony  13  Ves.  290.  As  the  rea- 
son that  the  ecclesiastical  courts  have  exclusive  jurisdiction 
does  not  apply  to  wills  of  real  estate,  and  as  the  reason  that 
there  is  a  remedy  at  law  applies  equally  to  other  instruments 
over  which  courts  of  chancery  exercise  jurisdiction  to  set  them 
aside  for  fraud,  it  has  been  said  that  Uie  reasons  assigned  by 
courts  of  chancery  for  declining  to  take  jurisdiction  in  cases 
of  wills  of  real  estate  alleged  to  be  obtained  by  fraud  are  not 
satisfactory.  But  notwithstanding  this  objection  to  the  suffi- 
ciency of  the  reasons  assigned,  the  fact  that  the  jurisdiction 
does  not  exist  has  been  constantly  asserted  through  a  long  line 
of  decisions,  and  is  as  firmly  established  as  any  other  principle 
in  regard  to  chancery  jurisdiction:  See  cases  above  cited. 

Courts  of  chancery,  in  their  efforts  to  defeat  fraudulent  prac- 
tices, have  in  some  cases  deprived  parties  of  the  benefit  of  the 
fraudulent  will  by  decreeing  that  such  parties  shall  hold  the 
property  under  the  will  in  trust  for  the  parties  who  would 
have  been  entitled  to  it  if  such  will  had  not  been  probated. 
In  such  cases,  however,  they  have  disclaimed  any  power  to 
set  aside  the  will  or  the  probate,  and  the  resort  to  this  circuit- 
ous mode  of  defeating  a  fraud  but  the  more  clearly  evinces 
how  firmly  the  principle  is  fixed  that  they  have  no  power  to 
act  directly  upon  the  subject.  In  one  case,  Bamesly  v.  Powely 
1  Ves.  Sen.  284,  the  court  decreed  the  party  claiming  under  a 
probated  will  to  go  into  the  probate  court  and  consent  to  the 
probate  being  set  aside.  It  claimed  to  do  this  upon  the  ground 
that  the  probate  was  obtained  by  virtue  of  a  deed  of  proxy 
fraudulently  procured;  and  as  the  court  of  chancery  had  the 
power  to  set  that  deed  aside,  it  would  leave  the  probate  with- 
out any  foundation.  At  the  same  time  that  this  novel  pro- 
ceeding was  adop^jcd,  the  court  say  it  will  be  done  '^without 
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interfering  with  any  jurisdiction."  This  is  the  only  case,  so 
far  as  we  are  aware,  since  the  decision  in  the  case  of  Kerrieky 
v.  Bransbyj  7  Brown  Pari.  Cas.  437,  in  the  year  1727,  in  which  a 
probate  has  been  avoided  even  indirectly  by  the  aid  of  a  court 
of  chancery;  and  this  was  effected,  not  by  the  decree  or  order 
of  the  court  of  chancery  operating  upon  the  decree  of  probate, 
but  coercing  the  party  to  consent  that  the  probate  court  should 
set  aside  its  own  decree.  In  the  case  of  Gingell  v.  Homey  9 
Bim,  539,  the  vice-chancellor  says:  '^The  impression  which 
has  been  fixed  in  my  mind  for  several  years  is,  that  it  is  set- 
tled law  that  there  is  no  method  of  escaping  from  the  effect  of 
probate  when  granted,  unless  in  a  case  like  that  of  Bamedy  v. 
Povoelj  1  Ves.  Sr.  284,  in  which  Lord  Hardwicke  set  aside  the 
ground  on  which  the  probate  was  obtained."  It  is  said  in  some 
cases  that  a  court  of  chancery  in  cases  of  wills  of  real  estate  can 
send  out  an  issue  to  a  court  of  law  and  have  the  question  of  the 
validity  of  the  will  tried  by  a  jury.  But  that  occurs  only  in 
cases  where  no  objection  is  taken  to  the  jurisdiction,  and  does 
not  mean  that  an  action  can  of  right  be  instituted  in  a  court  of 
chancery  for  the  purpose  of  having  the  validity  of  a  will  deter- 
mined by  an  issue  to  be  sent  out  of  that  court.  In  the  case 
of  JoneB  V.  JoneSj  3  Meriv.  171,  the  master  of  the  rolls  says: 
''  It  is  impossible  that  at  this  time  of  day  it  can  be  made  a 
serious  question  whether  it  be  in  this  court  [of  chancery]  that 
the  validity  of  a  will,  either  of  real  or  personal  estate,  is  to  be 
determined Now,  although  there  may  have  been  in- 
stances of  issues  directed  on  the  bill  of  an  heir  at  law,  where 
no  opposition  has  been  made  to  that  mode  of  proceeding,  yet 
I  apprehend  that  he  cannot  insist  on  any  such  direction.  He 
may  bring  his  ejectment,  and  if  there  be  any  impediments  to 
the  proper  trial  of  the  merits,  he  may  come  here  to  have  them 
removed;  but  he  has  no  right  to  have  an  issue  substituted  in 
the  place  of  an  ejectment." 

In  the  United  States,  the  probating  of  wills  is  regulated  in 
most  states,  and  probably  in  all,  by  statutes  in  which  the 
power  to  probate  wills  is  conferred  upon  a  special  court,  a  pro- 
bate or  surrogate  court,  corresponding  in  this  respect  to  the 
ecclesiastical  courts  of  England.  In  some  of  the  states,  fol- 
lowing the  English  system,  the  power  to  probate  is  only  given 
in  oases  of  wills  of  i>er8onal  estate,  leaving  wills  of  real  estate 
to  be  proved  on  the  trial  of  any  particular  action  depending 
upon  it.  In  others,  the  power  to  probate  is  extended  to  both 
kinds  of  willSi  but  making  it  conclusive  only  in  cases  of  will» 
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of  personal  prox)erty,  and  only  prima  facie  evidence,  and 
liable  to  be  disproved  on  trials  of  cases  depending  upon  wills 
of  real  estate.  In  others,  the  power  to  probate  applies  to  wills 
of  both  kinds,  and  the  same  conclusive  effect  is  given  to  the 
probate  in  both  cases. 

Upon  examining  the  decisions  of  the  supreme  court  of  the 
United  States,  and  of  the  courts  of  the  several  states,  it  will 
be  found  that  they  have  uniformly  held  that  the  principles 
established  in  England  apply  and  govern  the  cases  arising 
under  the  probate  laws  of  this  country;  and  that  in  the  United 
States,  wherever  the  power  to  probate  a  will  is  given  to  a  pro- 
bate or  surrogate's  court,  the  decree  of  such  court  is  final  and 
conclusive,  and  not  subject,  except  on  an  appeal  to  a  higher 
eourt,  to  be  questioned  in  any  other  court,  or  be  set  aside  or 
vacated  by  the  court  of  chancery  on  any  ground. 

In  the  case  of  Oaines  v.  Chewj  2  How.  645,  the  court 
6ay:  '^In  cases  of  fraud,  equity  has  a  concurrent  jurisdiction 
with  a  court  of  law;  but  in  regard  to  a  will  charged  to  have 
been  obtained  through  fraud,  this  rule  does  not  hold.  It  may 
be  difficult  to  assign  any  satisfactory  reason  for  this  excep- 
tion. That  exclusive  jurisdiction  over  the  probate  of  wills  is 
Tested  in  another  tribunal,  is  the  only  one  that  can  be  given.'' 
In  the  case  of  Tompkins  v.  TompkinSy  1  Story,  547,  Judge 
Story,  in  speaking  of  the  law  of  England,  says:  '^The  valid- 
ity of  wills  of  real  estate  is  solely  cognizable  by  courts  of  com- 
mon law  in  the  ordinary  forms  of  suits,  and  the  verdict  of  the 
jury  in  such  suits,  and  the  judgment  thefeon,  are,  by  the  very 
theory  of  the  law,  conclusive  only  as  between  the  parties  to 
the  suit  and  their  privies.  But  it  is  far  otherwise  in  cases  of 
personal  estate.  The  sentence  and  decree  of  the  proper  eccle- 
siastical court,  as  to  the  personal  estate,  is  not  only  evidence, 
but  is  conclusive  as  to  the  validity  or  invalidity  of  the  will; 
so  that  the  same  question  cannot  be  re-examined  or  litigated 
in  any  other  tribunal.  The  reason  is,  that  it  being  the  sen- 
tence or  decree  of  a  court  of  competent  jurisdiction  directly 
upon  the  very  subject-matter  in  controversy,  to  which  all  per- 
sons who  have  any  interest  are  or  may  make  themselves  par- 
ties, for  the  purpose  of  contesting  the  validity  of  the  will,  it 
necessarily  follows  that  it  is  conclusive  between  those  parties 
For  otherwise  there  might  be  conflicting  sentences  or  adjudi- 
cations upon  the  same  subject-matter  between  the  same 
parties;  and  thus  the  subject-matter  be  delivered  over  to  in.- 
(erminable  doubts,  and  the  general  rulo6  of  law  as  to  th« 
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effect  of  res  judicata  to  be  completely  overthrown.  In  short, 
such  sentences  are  treated  as  of  the  like  nature  as  sentences 
or  proceedings  in  rsm^  necessarily  conclusive  upon  the  matter 
in  controversy  for  the  common  safety  and  repose  of  mankind.'^ 
Then,  after  stating  that  by  the  laws  of  Rhode  Island  the 
probate  courts  have  complete  jurisdiction  as  to  the  probate  of 
wills,  whether  the  wills  respect  real  estate  or  personal  estate, 
or  both;  and  making  some  remarks  upon  the  effect  of  these 
local  laws,  he  says:  "  In  short,  there  can  be  no  difference  in 
point  of  principle,  where  the  court  of  probate  has  an  absolute 
and  positive  jurisdiction,  whether  the  will  respects  real  estate 
or  personal  estate.  In  such  case,  the  will  must  be  equally 
open  to  controversy  in  all  other  courts  and  suits,  or  it  is 
closed  in  all.  Yet  no  one  pretends  that  the  probate  is  not 
conclusive  as  to  the  personal  estate  of  the  testator,  and  the 

title  of  the  executor  thereto Upon  the  whole,  in  the 

absence  of  all  controlling  authorities  under  the  local  law^ 
looking  at  the  matter  upon  principle,  I  am  of  opinion  that  the 
probate  of  the  present  will  by  the  supreme  court  of  the  state, 
being  a  court  of  competent  jurisdiction,  is  final  and  conclu- 
sive upon  the  question  of  the  validity  of  the  will  to  pass  the 
real  estate  in  controversy." 

In  the  case  of  Adams  v.  De  Cooh^  1  McAIl.  253,  the  court 
say:  ''In  this  state  [California],  where  the  general  power  of 
proving  all  wills  is  vested  in  a  special  jurisdiction  known  as 
the  probate  court,  the  jurisdiction  of  the  tribunal  is  as  con- 
clusive, in  regard  to  the  probate  of  wills  of  real  and  personal 
estate,  as  is  that  of  the  ecclesiastical  courts  in  England  in  re- 
lation to  wills  of  personalty.  If,  therefore,  there  had  been  a 
probate  of  this  document  as  a  will  by  the  appropriate  tribunal 
in  this  state,  such  action,  if  final,  would  have  been  conclusive.'* 
In  the  case  of  Deslonde  v.  Darringtony  29  Ala.  95,  the  court 
say:  "  The  probate  of  a  will  under  any  circumstances  is  a  pro- 
ceeding in  rem.  It  iterates  upon  the  thing  itself.  It  defines, 
and  in  a  great  degree  creates,  its  status.  The  sUUus  thus  de- 
fined adheres  to  it  as  a  fixture;  and  the  judgment  or  decree  in 
the  premises,  unless  avoided  in  some  mode  prescribed  by  law, 
binds  and  concludes  the  whole  world."  In  the  case  of  Bogar- 
dus  V.  Clarkj  4  Paige,  625,  the  court  say:  "  It  [a  probate  of  a 
will  of  personalty]  is  in  the  nature  of  a  proceeding  in  rem^  to 
which  any  person  having  an  interest  may  make  himself  a 
party,  by  applying  to  the  proper  tribunal  before  which  such 
proceeding  is  had,  and  who  will  therefore  be  bound  by  the  sen* 
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tence  or  decree  of  such  tribunal^  although  he  is  not  in  fact  a 
party."  In  Woodruff  ^r.  Taylor,  20  Vt.  65, the  court  say:  ''The 
probate  of  a  will  I  conceive  to  be  a  familiar  instance  of  a  pro- 
ceeding in  rem  in  this  state.  The  proceeding  is  in  form  and 
Bubstance  upon  the  will  itself.  No  process  is  issued  against 
any  one,  but  all  persons  interested  in  determining  the  state  or 
condition  of  the  instrument  are  constructively  notified  by  a 
newspaper  publication  to  appear  and  contest  the  probate;  and 
the  judgment  is,  not  that  this  or  that  person  shall  pay  a  sun.. 
of  money  or  do  any  particular  act,  but  that  the  instrument  is 
or  is  not  the  will  of  the  tisstator.  It  determines  the  status  of 
the  subject-matter  of  the  proceeding.  The  judgment  is  upon 
the  thing  itself;  and  when  the  proper  steps  required  by  law 
are  taken,  the  judgment  is  conclusive,  and  makes  the  instru- 
ment, as  to  all  the  world  (at  least  so  far  as  the  property  of  the 
testator  within  this  state  is  concerned),  just  what  the  judgment 
declares  it  to  be."  In  the  case  of  Ballow  v.  Hudson,  13  Gratt. 
682,  the  court  say:  "  Considerations  of  public  policy  require 
that  all  questions  of  succession  to  property  should  be  authori- 
tatively settled.  Courts  of  probate  are  therefore  organized  to 
pass  on  such  questions,  when  arising  under  wills;  and  a  judg- 
ment by  such  court  is  conclusive  whilst  it  remains  in  force,  and 
the  succession  is  governed  accordingly.  A  judgment  of  this 
nature  is  classed  amongst  those  which  in  legal  nomenclature 
are  called  judgments  in  rem.  Until  reversed,  it  binds  not  only 
the  immediate  parties  to  the  proceeding  in  which  it  is  had,  but 
all  other  persons  and  all  courts." 

The  cases  above  cited  have  been  selected  from  a  great  body 
of  cases  of  like  import,  because,  while  showing  the  conformity 
of  our  laws  with  those  of  England,  as  to  the  conclusiveness  of 
probate  decrees,  they  also  show  the  reason  why  they  are  conclu- 
Bive,  not  only  upon  the  parties  who  may  be  before  the  courts 
but  upon  ail  other  persons  and  upon  all  courts;  and  that  in, 
that  it  is  not  a  proceeding  to  decide  a  contest  between  parties, 
but  a  proceeding  in  rem^  to  determine  the  character  and  valid- 
ity of  an  instrument  affecting  the  title  to  property,  and  which 
it  is  necessary  for  the  repose  of  society  should  be  definitely 
settled  by  one  judgment,  and  not  left  to  be  buffeted  about  by 
different  and  possibly  conflicting  judgments  of  various  courts. 

In  the  state  of  California,  the  jurisdiction  of  the  probate 
court  is  the  same  in  regard  to  wills  of  real  estate  as  to  wills  of 
personal  estate. 

The  argument  is  strongly  urged  that  it  will  give  great  en* 
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€onragement  to  frandtileDt  practices,  and  in  many  cases  lead 
to  the  despoiling  of  rightful  heirs  of  their  inheritance,  if  the 
decision  of  the  probate  court  is  not  subject  to  be  set  aside  by 
the  court  of  chancery,  on  allegations  of  fraud.  This  consid- 
eration has  not  escaped  the  attention  of  the  legislature  of  this 
and  other  states,  and  laws  have  been  passed  to  obviate  this 
danger,  so  far  as  seemed  practicable,  without  on  the  other  hand 
exposing  persons  innocently  dealing  with  estates  of  deceased 
persons  to  be  harassed  by  subsequently  discovered  frauds. 
Hence  a  period  is  provided  in  some  states,  and  probably 
in  all,  in  which,  after  judgment  is  pronounced,  parties  inter- 
ested may  have  the  decree  opened,  and  the  question  of  the 
validity  of  the  will  re-examined.  This  time  varies  in  dififer> 
ent  states.  We  learn  from  some  of  the  cases  cited  that  in 
Virginia  it  is  seven  years,  in  Alabama  it  is  five  years.  In 
New  York,  as  to  personal  property, — as  to  which  only  the 
decree  is  conclusive, — the  time  is  one  year.  In  this  state, 
where  there  is  no  distinction  between  wills  of  real  and  per- 
sonal estate,  the  time  is  but  one  year.  In  the  act  to  regulate 
the  settlement  of  the  estates  of  deceased  persons,  it  is  pro- 
vided by  section  30  as  follows:  ^^  When  a  will  has  been  admit- 
ted  to  probate,  any  person  interested  may,  at  any  time  within 
)ne  year  after  such  probate,  contest  the  same,  or  the  validity 
of  the  will.  For  that  purpose,  he  shall  file  in  the  court,  before 
which  the  will  was  proved,  a  petition  in  writing,  containing 
his  allegations  against  the  validity  of  the  will,  or  against  the 
sufiiciency  of  the  proof,  and  praying  that  the  probate  may  be 
revoked."  By  section  36,  as  follows:  *'If  no  person  shall, 
within  one  year  after  the  probate,  contest  the  same,  or  the  va- 
lidity of  the  will,  the  probate  of  the  will  shall  be  conclusive; 
eaving  to  infants,  married  women,  and  persons  of  unsound 
mind,  a  like  period  of  one  year  after  their  respective  disabili- 
ties are  removed."  These  provisions  of  our  statute  are  but 
the  embodiment  of  the  principles  of  law  which  have  been  set- 
tled by  the  decisions  of  the  courts  in  England  and  the  United 
States  as  being  the  most  expedient  and  just,  having  regard  to 
the  rights  of  persons  claiming  the  estate  of  a  deceased  owner, 
and  the  requirements  of  society  that  the  title  of  property 
should,  as  soon  as  practicable,  be  made  certain  and  withdrawn 
from  the  arena  of  litigation.  A  special  tribimal  is  therefore 
established  to  decide  upon  the  validity  of  wills,  and  the  de- 
cision of  that  tribunal  is  made  final  and  conclusive;  giving, 
however,  a  right  of  review  by  the  supreme  court,  and  a  for- 
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iher  light  of  a  nflfir  actioa  or  proceeding  in  the  same  tribunal 
within  one  year  after  the  dedsion  of  the  first  proceeding,  and 
eecuring  the  rights  of  persons  nnder  disabilities.  The  limitar 
tion  of  one  year  within  which  the  new  trial  must  be  demanded 
is  shorter  than  in  some  states,  where  the  decree  is  made  con- 
olosive  upon  real  as  well  as  personal  estate,  but  it  is  the  same 
as  that  allowed  in  New  York  in  cases  of  personal  estate,  and 
in  providing  which  direct  reference  was  had  to  the  conclusive- 
ness of  the  decree*  The  revisers,  as  a  reason  for  allowing  a 
rehearing  within  one  year,  say:  ^'The  notice  previous  to  prov- 
ing a  will  is  necessarily  short,  and  must  often  be  inadequate 
to  apprise  all  the  parties  interested;  and  yet  it  would  seem 
that  when  once  admitted  to  proof  the  probate  is  perfectly  con- 
clusive." Although  one  year  as  a  bar  to  further  litigation  ai 
to  real  estate  held  under  a  will  is  shorter  than  in  other  states, 
it  is  not  disproportioned  to  our  limitation  of  real  actions  ai 
compared  with  other  states.  Twenty  years  is  the  usuial  time 
limited  for  bringing  real  actions  in  other  states,  while  in  ours 
it  is  only  five.  Nevertheless,  the  time,  as  afiecting  real  estate, 
is  too  short,  in  consideration  of  the  policy  which  has  been  ap- 
plied to  the  subject  in  other  states;  but  whether  this  has  arisen 
from  an  ill-judged  policy  of  our  legislature,  in  seeking  to  quiet 
titles  by  too  summary  a  process,  or  by  inadvertence  in  not  dis- 
tinguishing between  real  and  personal  property,  the  remedy  is 
not  within  the  power  of  courts. 

This  review  of  the  cases  decided  in  England  and  in  the 
United  States  establishes  that  it  is  a  perfectly  settled  doctrine 
that  the  decision  of  the  court  to  which  the  proof  of  wills  is 
confided,  whether  of  real  or  personal  estate,  is  conclusive  upon 
the  question  of  the  validity  or  invalidity  of  the  will;  that  this 
decision  cannot  be  questioned  collaterally  in  any  other  court; 
and  that  it  cannot  be  reviewed  or  set  aside  by  the  court  of 
chancery  on  an  allegation  of  fraud,  or  on  any  other  ground. 

The  only  decision  in  our  own  state  directly  upon  the  subject 
is  in  consonance  with  those  of  other  states.  In  the  case  of 
Cattro  V.  Riehardsmj  18  Cal.  478,  the  court  say:  ''  The  court 
of  probate  have  exclusive  jurisdiction  of  matters  relatmg  to 
the  proof  of  wills;  and  before  a  will  can  be  read  in  evidence  in 
support  of  a  title  under  it,  the  party  seeking  to  introduce  it 
must  show  that  it  has  been  regularly  admitted  to  probate.  It 
was  intended  that  the  mode  of  proof  pointed  out  by  the  statute 
should  be  uniformly  pursued,  and  to  give  efiect  to  that  inten- 
tion, it  is  necessary  to  maintain  the  exclusive  authority  of  the 
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probate  courts.  Ample  provision  is  made  for  determiniiig 
controversies  arising  in  the  coarse  of  their  proceedings;  and 
in  rejecting  a  will  or  admitting  it  to  probate  they  act  judicially^ 
and  their  acts  possess  conclusive  force." 

Although  the  prayer  of  the  complaint  .in  this  action  asks  a 
decree  that  the  will  in  question  be  declared  a  forgery  and  of  no 
effect,  yet  a  distinction  is  claimed  to  exist  as  to  the  power  of  a 
court  of  chancery  to  set  aside  a  decree  of  a  probate  court,  if  it 
must  be  conceded  that  the  power  does  not  exist  to  decide  upon 
the  validity  of  a  will;  but  no  cases  are  referred  to  in  which 
such  a  distinction  is  taken.  The  only  case  referred  to  as 
countenancing  such  a  view  is  that  of  Bamedy  v.  Pawel^  1  Ves. 
Sr.  284,  but  in  which,  as  we  have  seen,  the  court  disclaim 
the  power  to  set  aside  the  decree,  and  only  exercised  the  power 
to  set  aside  a  deed  of  consent  on  which  the  decree  rested;  and 
by  reason  of  having  jurisdiction  of  the  party  for  that  purpose, 
decreed  him  to  consent  to  the  vacating  the  probate  decree. 
Indeed,  we  are  unable  to  see  how  the  line  is  to  be  drawn,  at 
least  in  this  case,  between  the  power  to  set  aside  the  decree  of 
probate  and  that  to  declare  the  will  a  forgery;  because  the 
only  fraud  charged  to  have  been  practiced  in  procuring  the 
probate  is  the  false  testimony  of  witnesses  as  to  the  validity  of 
the  will.  No  fraud  was  practiced  upon  the  heirs  to  procure  a 
consent  to  the  probate,  as  in  the  case  of  Bameely  v.  Powdj  1 
Yes.  Sr.  284,  nor  any  device  to  prevent  a  full  investigation 
before  the  probate  court.  The  court  of  chancery  has  no  ca» 
pacity,  as  the  authorities  have  settled,  to  judge  or  decide 
whether  a  will  is  or  is  not  a  forgery;  and  hence  there  would 
be  an  incongruity  in  its  assuming  to  set  aside  a  probate  decree 
establishing  a  will,  on  the  ground  that  the  decree  was  procured 
by  fraud,  when  it  can  only  arrive  at  the  fact  of  such  fraud  by 
first  deciding  that  the  will  was  a  forgery.  There  seems,  there- 
fore, to  be  a  substantial  reason,  so  long  as  a  court  of  chancery 
is  not  allowed  to  judge  of  the  validity  of  a  will,  except  aa 
shown  by  the  probate,  for  the  exception  of  probate  decrees 
from  the  jurisdiction  which  courts  of  chancery  exercise  in 
setting  aside  other  judgments  obtained  by  fraud.  But  whether 
the  exception  be  founded  in  good  reason  or  otherwise,  it  has 
become  too  firmly  established  to  be  disregarded.  At  the  pres- 
ent day,  it  would  not  be  a  greater  assumption  to  deny  the 
general  rule  that  courts  of  chancery  may  set  aside  judgments 
procured  by  fraud,  than  to  deny  the  exception  to  that  rule  in 
the  case  of  probate  decrees.    We  must  acquiesce  in  the  prin« 
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dple  established  by  the  authorities,  if  we  are  unable  to  approve 
of  the  reason.  Judge  Story  was  a  stanch  adyocate  for  the 
most  enlarged  jurisdiction  of  courts  of  chancery,  and  was 
reluctant  to  allow  the  exception  in  cases  of  wills,  but  was  com- 
pelled to  yield  to  the  weight  of  authority.  He  says:  '^  No  other 
excepted  case  is  known  to  exist;  and  it  is  not  easy  to  discover 
the  grounds  upon  which  this  exception  stands,  in  point  of 
reason  or  principle,  although  it  is  clearly  settled  by  authority": 
1  Story's  Eq.  Jur.,  sec.  440. 

It  is  said  that  the  period  of  one  year  fixed  for  persons  inter- 
ested to  have  the  probate  of  a  will  opened  and  reconsidered  is 
a  limitation  which  does  not  run  against  the  state.  It  is  not 
important  to  decide  this;  because,  if  it  could  be  considered  in 
that  light,  the  only  effect  would  be  to  authorize  the  state  to 
institute  such  proceedings  in  the  probate  court,  not  to  confer 
jurisdiction  upon  the  district  court;  and  no  wish  or  purpose  to 
institute  such  a  proceeding  is  suggested  in  this  case. 

This  case  comes  before  us  on  an  appeal  from  an  order  allow- 
ing an  injunction.  The  court  below,  after  considering  to  some 
extent,  but  without  deciding,  whether  a  district  court  has  juris- 
diction to  set  aside  the  probate  of  a  will,  or  to  declare  a  will 
▼Old,  states  that  it  has  power  to  protect  property  by  injunction 
pending  another  litigation;  and  the  injunction  in  this  case 
appears  to  have  been  granted  solely  on  this  ground  of  juris- 
diction, in  order  to  prevent  a  dissipation  of  the  property  pend- 
ing the  litigation  on  the  information  for  an  escheat.  But  it  is 
always  an  absolute  objection  to  the  allowance  of  an  injunction, 
for  the  purpose  of  protecting  property  during  a  litigation,  that 
the  complaint  shows  that  the  party  seeking  the  injunction  has 
no  title  to  or  interest  in  the  property,  and  no  claim  to  the 
ultimate  relief  sought  by  the  litigation;  in  'other  words,  that 
the  complaint  shows  no  equity.  This  complaint  shows  affirma- 
tively and  distinctly  that  a  will  has  been  in  due  form  admitted 
to  probate,  by  which  the  property  in  question  is  devised  to  a 
person  whom  it  is  not  denied  is  capable  of  taking  and  holding 
it.  If,  as  we  have  concluded,  the  district  court  has  no  power 
to  set  aside  that  probate  and  will,  or  to  disregard  the  probate 
and  investigate  the  validity  of  the  will  on  the  trial  of  the  in- 
fixrmation,  then  the  existence  of  that  probate,  and  the  will 
established  by  it,  is  a  bar  to  the  ultimate  relief  sought  in  this 
action,  and  by  the  information  to  which  this  action  is  auxiliary, 
and  as  a  consequence  precludes  all  reason  or  oljeot  finr  an  in< 
joDCtion,  and  with  it  the  right  to  one. 
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A  law  was  enacted  on  the  3d  of  March,  I8629  relating  to 
this  subject;  but  it  is  not  necessary  to  consider  what  may  be 
its  effect  in  other  cases;  because,  although  it  was  brought  to 
our  notice,  it  was  not  urged  by  counsel  that  it  could  affect  our 
decision,  since  it  was  not  in  force  at  the  time  this  case  was  de- 
cided by  the  court  below,  nor  until  after  the  case  was  pending 
before  us  on  appeal.  We  must  decide  whether  the  order  made 
by  the  court  below  was  correct  or  erroneous  at  the  time  it  was 
pronounced. 

The  order  appealed  from  must  therefore  be  reversed,  and 
the  injunction  dissolved. 

Field,  C.  J.,  and  Cope,  J.,  concurred. 

Law  "Esaoted  atskr  Casb  has  Abissn  can  bb  No  Pabt  ov  Iti  Mmgm 

T.  DenOar^  75  Am.  Dea  616,  note  621. 

CovoLUSiVENxas  OT  Pbobatb  of  Wnx:  See  note  to  Bowen  v.  Joknaon^  7S 
Am.  Dec.  53»  54;  and  the  sabject  disensaed  in  the  note  to  ScktUiK  v.  SckuUt^ 
60  Id.  353  et  seq.;  see  also  JUkhaelv.  Bahar,  71  Id.  593.  After  administntm 
granted  upon  the  estate  of  a  living  person,  and  after  it  is  dosed  and  the  ad- 
ministrator discharged,  it  is  proper  for  the  sapposed  decedent  to  appear  and 
move,  in  the  court  granting  the  administration,  the  entry  of  an  order  Yacatmg 
■ad  annulling  the  proceedings;  and  the  court  may  properly  grant  such  motions 
Btephenaon  ▼.  Superior  Court,  62  CaL  64,  citing  the  principal  case. 

In jUNtTTiONS  aqainst  Lboal  OR  JUDICIAL  Proobkdinos:  See  PoUoek  y. 
Oabert^  60  Am.  Dec.  732,  and  note  737;  Bame$  v.  Ward,  57  Id.  590;  Jomdem 
w.  ffoUomd,  50  Id.  414;  Hamilton  v.  Adams,  Id.  150. 

DuTT  or  Appellate  Court  is  Sucplt  to  Revikw  Rulinos  or  Lowbb 
Court  Excepted  to:  Bollea  ▼.  Beach,  53  Am.  Dea  263;  Planter^  Bank  v. 
CahU,  41  Id.  616. 

Partzbb  in  iNTKBurr  MAT  Contest  Validitt  or  Wnj.  in  Probate  Coubs^ 
IN  Ilunod^  as  weU  as  by  a  bill  in  chancery:  DimccM  v.  Duncan,  76  Am.  Deob 
699. 

RELiEr  IN  Equitt  against  Decreb  or  Pbobatb  Ooubt:  Sm  IfSfaoii  t. 
Randall,  76  Am.  Deo.  347. 
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Mining  Company. 

[20  Caufobnia,  60X] 
Pbbodbnt  or  Corporation  has  No  Authorttt  ab  Such  to  Maxb  Oob- 

TRA0T8  binding  upon  the  corporation,  except  as  to  matters  arising  in  tlM 

ordinary  course  of  the  business  of  the  corporation. 
Pbbsident  or  Corporation  has  No  Authoriit  to  Bind  Corporation  bt 

Contract  for  purchase  of  land  to  be  used  in  extending  the  operations  ol 

the  oorporation,  as  this  is  not  a  matter  within  the  ordinary  coarse  of  th« 

business  of  the  corporation. 
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KATmOATION  BY  GOBFORATION  Or  CONTRACT  MaDE  BT  PrESXDXNT  -WITH- 
OUT AnTHonrnr  miut  be  made  with  full  knowledge  of  the  termfl  of  the 
oontract. 

BiTiFiGATiOK  Amounts  in  Itsslt  to  Presumptivk  Evidence  07  Evekt- 
THIKO  NECBaaABT  TO  SUSTAIN  It;  it  Bupposes  a  knowledge  of  the  thing 
ntifiedy  and  in  the  case  of  a  contract,  that  its  terms  were  known;  and  il 
there  was  any  mistake  or  misapprehension,  that  fact  must  be  shown. 

Raxehgation  bt  Boabd  of  Trustees  07  Corporation  or  Contracf  fob 
Pdbchasx  of  Land,  made  without  authority  by  the  president,  who  was 
also  one  of  the  trustees,  will  be  presumed  to  have  been  made  with  full 
knowledge  of  the  terms  of  the  contract,  where  the  president  participated 
in  the  meeting  at  which  the  ratification  was  made,  and  made  a  written 
report,  which  stated  partially,  but  not  fully,  the  terms  of  the  oontracti 
which  report  and  proceedings  the  trustees,  by  a  vote,  ratified.  The  mere 
fact  that  the  report  did  not  state  all  the  terms  of  the  contract  is  no  evi- 
dence that  the  l>oard  was  ignorant  upon  the  subject.  And  from  the  fact 
of  the  presence  of  the  president  at  the  meeting  it  may  be  inferred  that 
the  trustees  were  fully  informed. 

Tb  Avoid  Contracf  tor  Purchase  of  Land  on  Ground  of  Fraud  in 
Vendor,  vendee  must  repudiate  contract  and  demand  its  rescission  im- 
mediately upon  discovering  the  fraud;  and  if  after  such  discovery  he 
Tonains  quietly  in  possession  for  a  long  time,  he  cannot  afterwards  avoid 
the  contract. 

Fribidknt  of  Corporation  Owning  Stock  therein  is  Incompetent,  on 
the  ground  of  interesti  to  testify  concerning  his  acts  as  agent  of  the  cor- 
poration. The  exception  to  the  general  rule,  so  far  as  the  members  off 
a  corporation  are  concerned,  seems  to  be  confined  to  keepers  and  deposi- 
taries of  oorporate  documents. 

Action  for  breach  of  contract.  Verdict  and  judgment  for 
the  plaintiff.  And  appeal  by  the  defendant  from  an  order 
denying  his  motion  for  a  new  trial.    The  opinion  states  the 


S.  Heydenfeldtj  for  the  appellants. 
Tutde  and  HiUyer^  for  the  respondent. 

By  Court,  Cope,  J.  The  plaintiff  sues  to  recover  a  sum  of 
money  alleged  to  be  due  him  on  a  sale  to  the  defendant  of  cer- 
tain ditch  property.  The  defendant  is  a  corporation,  and  the 
contract  for  the  property  was  made  on  its  behalf  by  one  Neall, 
who  was  its  president,  and  a  member  of  the  board  of  trustees. 
The  answer  puts  in  issue  the  authority  of  Neall  to  make  the 
contract,  and  sets  up  certain  matters  of  fraud  and  misrepresen- 
tation as  destroying  its  validity.  These  constitute  the  prin- 
cipal points  of  inquiry  in  the  case,  and  we  shall  consider  them 
without  reference  to  the  particular  exceptions  taken  at  the 


On  the  question  of  authority,  the  plaintiff  relies  upon  the 
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general  powers  of  Neall  as  president,  and  upon  a  ratificatioD 
by  the  board  of  trustees,  and  various  acts  showing  an  accept- 
ance of  the  contract.  It  is  clear  that  Neall  had  no  such  an- 
ihorily  merely  as  president,  for  his  powers  in  that  capacity 
only  extended  to  matters  arising  in  the  ordinary  course  of  tbo 
business  of  the  corporation.  Outside  of  these  matters  he  had 
no  ])ower  to  bind  the  corporate  body,  and  he  was  not  author^ 
izetl  to  make  contracts  for  the  purchase  of  property,  unleas 
required  in  the  usual  course  of  business.  The  property  pur- 
chased was  for  the  use  of  the  corporation,  but  the  object  in 
view  was  to  extend  its  operations,  and  the  purchase  was  of  no 
utility  for  any  other  purpose. 

The  evidence  of  a  ratification  by  the  board  of  trustees  is 
drawn  from  the  record  of  its  proceedings,  and  it  is  contended 
that,  taking  the  contract  and  the  record  together,  no  ratifica- 
tion appears.    It  is  claimed  that  the  board  acted  upon  in- 
formation communicated  by  Neall  in  a  written  report  upon  the 
subject,  some  of  the  provisions  of  the  contract  being  omitted 
in  the  report.    The  report  does  not  profess  to  give  the  details 
of  the  contract  in  every  respect,  but  states  generally  the  fact 
of  the  purchase,  and  the  price  to  be  paid;  and  points  out  the 
advantages  to  result  from  the  transaction.    The  record  recites 
that  the  board,  by  a  unanimous  vote,  ratified  the  ''  report  and 
proceedings,"  Neall  being  present,  participating  in  the  ratifi- 
cation.   The  position  taken  is,  that  the  board  based  its  action 
solely  upon  the  report,  and  was  not  sufficiently  informed  of  the 
terms  of  the  contract  to  make  the  ratification  binding.     In 
other  words,  that  the  board  acted  in  the  matter  without  • 
knowledge  of  the  facts,  and  that  a  ratification  under  such  cir- 
cumstances is  not  valid  and  cannot  be  enforced. 

The  rule  invoked  is  undoubtedly  correct,  but  we  do  not  con- 
sider the  case  a  proper  one  for  its  application,  as  in  our  opinion 
the  point  raised  rests  upon  a  mere  assumption.  As  Neall  was 
present,  it  is  hardly  to  be  supposed  that  the  report  was  received 
and  voted  upon  in  silence,  for  the  matter  was  of  too  much  im- 
portance to  be  disposed  of  in  that  manner.  The  natural  pre- 
sumption is  that  it  was  fully  considered,  and  the  particulara 
inquired  into  and  explained,  and  the  idea  that  this  was  not 
done  is  certainly  at  variance  with  the  usual  mode  of  conduct- 
ing business.  If  it  were  not  for  the  report,  no  doubt  could 
possibly  bo  entertained  upon  the  subject,  for  the  ratification 
amounts  in  itself  to  presumptive  evidence  of  everything  re- 
quired to  sustain  it.    A  ratification  supposes  a  knowledge  of 
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the  thing  ratified,  and  in  the  case  of  a  contract,  the  inference 
from  the  ratification  ie  that  its  provisions  were  known.  When 
the  ratification  is  proved,  this  inference  necessarily  follows, 
and  if  there  was  any  mistake  or  misapprehension,  that  fact 
must  be  shown.  There  is  no  evidence  of  any  mistake  in  this 
cane,  and  we  cannot  infer  that  the  board  knew  nothing  of  the 
contract,  except  through  the  medium  of  the  report.  The  cir- 
cumstances indicate  a  difierent  state  of  facts,  for  it  is  unreason- 
able to  suppose  that  the  board,  with  Neall  at  its  head,  con- 
firmed the  contract  in  ignorance  of  its  terms.  It  cannot  be 
said  that  the  contract  was  not  included  in  the  ratification,  for 
the  "proceedings"  were  ratified  as  well  as  the  report,  and  the 
'^proceedings"  embraced  the  contract.  It  amounted  to  an  ex- 
press ratification  of  the  contract;  and  the  mere  fact  that  the 
report  does  not  state  all  its  provisions  is  no  evidence  that  the 
board  was  ignorant  upon  the  subject.  In  this  view,  it  is  un- 
necessary to  inquire  whether  the  knowledge  of  Neall  was  of 
itself  sufficient  to  bind  the  corporation;  but  we  are  inclined  to 
the  opinion  that  it  was  not.  A  similar  question  has  occasion- 
ally arisen  in  other  states,  but  the  decisions  are  by  no  means 
harmonious;  nor  is  there  much  difierence  in  the  weight  of  au- 
thority oa  each  side.  The  subject  is  mentioned  by  Judge 
Story  in  his  work  on  the  law  of  agency,  but  he  merely  refers 
to  it,  and  arrives  at  no  satisfactory  conclusion.  He  cites  the 
cases,  however,  and  says  that  upon  principle,  notice  to  one 
trustee,  unknown  to  the  other  members  of  the  board,  ought 
not  to  bind  the  corporation. 

The  subsequent  acts  relied  on  are  the  acceptance  of  a  deed 
and  the  taking  possession  of  and  using  the  property;  all  of 
which,  however,  are  consistent  with  the  idea  of  a  ratification 
by  mistake.  If  it  were  shown  that  the  board  really  acted 
under  a  misapprehension  of  the  contract,  we  should  be  dis- 
posed to  regard  the  subsequent  acts  as  attributable  to  the  same 
error.  If  it  appeared  that  the  contract  had  been  ratified  by 
mistake,  the  presumption  would  be  that  the  mistake  continued 
throughout;  but  this,  as  we  have  stated,  does  not  appear. 

The  firaud  complained  of  was  fully  investigated  by  the  jury, 
and  we  are  unable  to  discover  any  error  for  which  the  verdict 
should  be  set  aside.  The  evidence  was  submitted  under 
proper  instructions  from  the  court,  and  it  would  require  a  very 
clear  showing,  in  such  a  case,  to  induce  us  to  interfere.  If 
any  fraud  was  committed,  the  fact  was  known  long  prior  to 
the  commencement  of  this  suit,  and  it  is  too  late  now  to  avoid 
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the  contract  on  that  ground.  The  offer  to  rescind  should 
have  been  made  as  Boon  as  the  fraud  \vas  discovered,  and  the 
defendant  could  not  remain  in  possession,  quietly  enjoying^ 
the  property,  and  afterwards  repudiate  the  contract.  This  i» 
also  an  answer  to  the  point  taken  as  to  a  partial  failure  of  the- 
consideration,  except  so  far  as  such  failure  is  relied  upon  by 
way  of  recoupment.  In  this  respect,  however,  we  think  the 
defense  entirely  fails,  as  the  defendant  undoubtedly  received 
all  that  was  contracted  for.  There  was  no  breach  of  warranty, 
and  there  is  no  evidence  from  which  fraud  is  necessarily  to  be 
inferred;  and  the  right  to  recoup  has  no  foundation  to  rest 
upon.  It  is  said  that  the  purchase  was  of  a  ditch  represented 
to  have  priority  of  right  to  the  water,  and  that  this  representa- 
tion was  untrue  and  intended  to  mislead.  The  inference  from 
the  evidence  is,  that  the  plaintiff  made  it  in  good  faith,  believ- 
ing it  to  be  true,  and  it  is  at  least  doubtful  whether  even  the 
effect  was  to  deceive.  The  matter  was  open  to  the  investiga- 
tion of  both  parties,  and  there  is  some  evidence  showing  that 
the  purchase  was  made  with  knowledge  that  the  priority  was 
disputed.  We  regard  the  allegations  of  fraud,  however,  as 
really  unworthy  of  consideration,  for  the  evidence  is  wholly 
insufficient  to  justify  the  charge  of  intentional  misrepresenta- 
tion. 

We  have  examined  the  additional  points  made,  and  do  not 
regard  any  of  them  as  well  taken;  nor  are  they  of  sufficient 
importance  to  entitle  them  to  special  notice.  The  only  point 
about  which  we  have  entertained  a  doubt  is  the  rejection  oi' 
Neall  as  a  witness  for  the  defendant;  but  we  have  come  to 
the  conclusion  that  he  was  properly  rejected.  We  were  dis- 
posed to  regard  him  as  standing  in  the  position  of  an  ordinary 
agent,  and  to  hold  his  testimony  admissible  ex  necessit^Uej  as 
in  other  cases  of  agency,  but  we  are  satisfied  that  his  interest 
disqualified  him.  The  exception  to  the  general  rule,  in  sucb 
cases,  so  far  as  the  members  of  a  corporation  are  concerned, 
seems  to  be  confined  to  keepers  and  depositaries  of  corporate 
documents.  Members  acting  for  the  corporation  in  ordinary 
matters  of  business  are  not  included,  and  when  interested, 
they  are  incompetent  to  testify.  The  cases  of  McAuley  v.  York 
Mining  Co.,  6  Cal.  80,  and  Mokelumne  Hill  Canal  Co.  v.  Woodr 
bury,  14  Id.  265  [73  Am.  Dec.  658],  settle  the  question  of  the 
sufficiency  of  the  interest  to  disqualify. 

The  judgment  is  aflirmed. 

Field,  C.  J.,  and  Norton,  J.,  concurred. 
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RATxncASioxr  bt  Cokporation  icust  bb  Mads  with  Fitll  Knowlbdos 
or  Matbrial  Facts:  Hoffman  Steam  Choi  Co.  t.  Cumberland  Coal  ttnd  Irxm 
Cx,  77  Am.  Dec  31 1»  note  323;  WilGamB  t.  Christian  Female  College,  Id.  569, 
note  572.  Hie  principal  case  is  cited  to  the  point  that  it  must  be  shown  by 
the  party  asserting  the  ratification  that  the  resolution  or  acts  of  the  corpora- 
tion or  of  their  directors  or  trustees  relied  on  as  constituting  the  ratilication* 
were  performed  with  a  full  knowledge  of  all  the  material  facts  necessary  to 
an  nnderstanding  of  their  rights:  Dabney  ▼.  Stevens,  10  Abb.  Pr.,  N.  S.,  49. 

OORPOBATIOy  CAlfKOT  BB  BoUND  BT  CONTRACT  MaDB  BT  ITS  PrESIDEIIT, 

onleas  power  to  bind  it  is  given  to  him  by  the  act  of  incorporation,  or  he  i* 
aathorized  by  the  corporation  to  make  the  contract:  TStrrvj^ke  Road  Co,  y. 
Looney,  71  Am.  Dec  491,  note  493.  But  he  may  without  express  authority 
perform  such  acts  and  duties  in  regard  to  the  ordinary  afiairs  of  the  corpora- 
tion as  custom  has  imposed  upon  or  necessity  requires  of  the  president  of  a 
corporation:  Chicago  etc.  S,  R.  Co,  y.  Coleman,  68  Id.  544,  note  546. 

PRBBIDBlfT  OF  CORPORATION,    IF   NOT  StOCKHOLDBB,   IS    CoiCPBrBNT  WfT- 

VBM  for  the  corporation,  but  stockholders  are  not:  National  Fire  Ins.  Co,  ▼.. 
Onme,  77  Am.  Dec.  289,  note  295b 


EIenyon  V.  Wblty. 

[20  CALIVOBiriA,  07.] 

PUBB  Mistake  or  Law  Uhattbnbbd  with  BiiSRSPRBSENTATiONs,  UNDum 
IirvLUBNCB,  MisPLAOBD  CoNFiBBNCB,  or  Other  special  circnmstanoes  of  a 
•iaiilar  character,  is  not  ground  for  equitable  relief  against  a  contract. 

OomRACT  Emtbrbd  into  unbbr  Mutual  Bblibt  of  Parties  that  Law 
OF  Subjbct-mattbr  was  estabUshed  by  a  decision  of  the  supreme  court, 
will  not  be  set  aside  in  equity  because  of  a  subsequent  dedsion  of  th» 
auna  court  oyermling  the  former  one,  and  declaring  a  different  rule  upoa 
tbesobject. 

Action  to  set  aside  contract.    The  opinion  states  the  case. 

Oeotye  IL  Moore^  for  the  appellant. 

J.  W.  Winans,  for  the  respondent. 

By  Court,  Norton,  J.  The  controlling  facts  in  this  case  are- 
these:  The  defendant  Welty  purchased  a  piece  of  land  in  the- 
city  of  Sacramento  at  sheriff's  sale,  under  an  execution  issued 
upon  a  judgment  rendered  by  the  superior  court  of  the  city  of 
San  Francisco  against  one  C.  L.  Ross,  who  was  the  owner  of 
the  land.  Welty  conveyed  a  portion  of  the  land  so  purchased 
to  one  Morris  Nolan,  who  executed  a  mortgage  upon  it  to  the 
plaintiff  Kenyon,  as  security  for  a  loan  of  one  thousand  dol- 
lars. Afterwards,  Welty  procured  a  conveyance  from  Ross  of 
all  his  title  to  the  premises  so  bought  at  the  sheriff's  sale,  and 
indoding  the  portion  sold  to  Nolan,  and  by  him  mortgaged  to 
Keoyon.    Shortly  after  the  purchase,  the  decision  of  the  su*- 
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preme  court  of  this  state  was  made,  in  the  case  of  Meyer  v. 
Kalkmannj  6  Cal.  582,  that  the  superior  court  of  the  city  of 
San  Francisco  had  no  jurisdiction  to  issue  process  to  run  out- 
side the  limits  of  the  city  of  San  Francisco.  After  this  de- 
cision, an  agreement  was  entered  into  between  Kenyon  and 
Welty,  in  pursuance  of  which  Kenyon  transferred  to  Welty 
the  mortgage  of  Nolan,  in  consideration  of  Welty's  procuring 
a  deed  from  his  brother,  in  whom  the  title  from  Ross  had  be- 
come vested,  to  Kenyon,  of  a  portion  of  the  premises  covered 
foy  the  mortgage,  and  which  portion  was  to  be  discharged  from 
the  lien  of  the  mortgage.  Some  time  after  this  agreement 
was  carried  into  effect,  the  supreme  court,  in  the  case  of 
Hickman  v.  0*Nealj  10  Id.  292,  overruled  the  former  decision 
in  the  case  of  Meyer  v.  Kalhmann^  6  Id.  582.  This  action  is 
brought  to  have  this  agreement  set  aside,  upon  the  ground 
that  it  was  made  under  a  mutual  mistake  of  the  parties. 

In  the  case  of  Ooodenow  v.  Etoerj  16  Cal.  461  [76  Am.  Dec. 
540],  this  court,  speaking  of  mistakes  of  law,  says:  '^Indeed, 
the  weight  of  authority  in  the  United  States  is,  that  the  mis- 
take, unless  accompanied  with  special  circumstances,  such  as 
misrepresentation,  undue  influence,  or  misplaced  confidencei 
constitutes  no  ground  of  relief."  The  court  then  quotes:  ^'It 
may  be  safely  affirmed,"  says  Mr.  Justice  Story,  ''upon  the 
highest  authority,  as  a  well-established  doctrine,  that  a  mere 
naked  mistake  of  law,  unattended  with  any  such  special  cir- 
cumstances as  have  been  above  suggested,  will  furnish  no 
ground  for  the  interposition  of  a  court  of  equity;  and  the 
present  disposition  of  courts  of  equity  is  to  narrow  rather 
than  to  enlarge  the  operation  of  exceptions." 

The  only  mistake  that  existed  in  this  case,  if  there  was  any 
mistake,  was  one  of  law.  The  parties  supposed  that  the  No- 
lan mortgage  was  invalid,  and  that  the  title  derived  through 
the  conveyance  from  Ross  was  valid.  But  this  supposition 
rested  wholly  upon  their  supposition  as  to  the  condition  of  the 
law.  They  knew  what  the  law  was  before  the  decision  in  the 
case  of  Meyer  v.  Kalkmannj  6  Cal.  582,  and  they  knew  of  that 
decision,  and  they  exQrcised  their  judgment  as  to  the  effect  of 
that  decision.  There  was  no  mistake  or  want  of  knowledge 
as  to  any  fact  that  now  appears  in  the  case.  Under  the  rule 
laid  down  in  the  case  of  Goodenow  v.  Ewer^  16  Id.  461  [76 
Am.  Dec.  540],  this  is  therefore  not  a  case  in  f^hich  relief  can 
be  granted,  unless  it  be  characterized  by  eo^je  special  circum- 
stance of  the  nature  above  suggested  a^  'instituting  an  ex- 
ception. 
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The  plaintiff  insists  that  such  circumstances  are  found  in 
the  fact  that  the  title  on  which  the  Nolan  mortgage  rests  was 
derived  from  the  defendant  Welty,  and  that  he  informed  Ken- 
yon, through  the  latter's  agent,  that  the  title  was  good  when 
Kenyon  was  about  to  take  the  mortgage.  We  should  have 
great  difficulty  in  saying,  from  anything  we  find  in  the  facts 
of  this  case,  that  Welty  would  be  under  any  obligation,  legal 
or  equitable,  to  make  good  the  Nolan  mortgage,  if  even  the 
title  had  not  been  good.  But  in  fact,  the  title  on  which  the  No- 
lan mortgage  rests,  it  appears,  was  good  then  and  is  now.  The 
loes  that  the  plaintiff  has  sustained  is  the  result  of  the  mistake 
as  to  the  condition  of  the  law,  and  as  a  consequence,  as  to  the 
ecndition  of  the  title  at  a  subsequent  period,  and  depending 
upon  a  matter  which  subsequently  arose,  to  wit,  the  decision 
in  the  case  of  Meyer  v.  Kalkmann^  6  Cal.  582.  The  agreement 
which  is  now  sought  to  be  annulled  was  not  induced  by  any- 
thing said  or  done  by  Welty;  but  on  the  contrary,  was,  in  some 
degree,  extorted  from  him  against  his  wiU.  It  was  the  result 
of  a  speculation  upon,  that  is,  the  opinion  of  the  parties  as  to 
the  effect  of  a  decision  of  this  court, — in  short,  a  pure  mistake 
of  law. 

To  establish  the  doctrine  that  all  contracts  made  under  a 
condition  of  the  law,  as  expounded  by  the  supreme  court  of 
the  state,  can  be  set  aside  if  the  court  subsequently  changes 
its  opinions  or  corrects  its  error,  would  be  attended  with  very 
serious  evils.  What  amount  of  confusion  and  litigation  would 
arise  in  the  city  of  San  Francisco  alone,  if  all  contracts  and 
conveyances,  and  transfers  of  possession,  which  were  made 
under  the  supposed  effect  of  decisions  of  this  court  as  to  titles 
in  that  city,  could  now  be  repudiated  and  set  aside,  in  conse- 
quence of  those  decisions  having  been  overruled  or  modified  I 
Upon  this  subject  Chancellor  Kent,  in  the  case  of  Lyon  v.  Rich' 
fnond,  2  Johns.  Ch.  59,  says:  ''Every  man  is  to  be  charged  at 
his  peril  with  a  knowledge  of  the  law.  There  is  no  other  prin- 
ciple which  is  safe  and  practicable  in  the  common  intercourse 
of  mankind;  and  to  permit  a  subsequent  judicial  decision  in 
any  one  given  case  on  a  point  of  law  to  open  or  annul  every- 
thing that  has  been  done  in  other  cases  of  the  like  kind  for 
years  before  under  a  different  understanding  of  the  law,  would 
lead  to  the  most  mischievous  consequences. 

It  is  insisted  that  the  court  below  has  found  as  a  fact  that 
Che  contract  in  question  was  made  under  a  mutual  mistake  of 
fact  as  to  the  title;  and  as  there  was  no  motion  for  a  new  trial. 
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it  must  be  taken  that  the  mistake  in  this  case  was  one  of  fact^ 
and  not  of  law.  But  the  meaning  of  a  particular  expression 
in  a  finding  must  be  considered  in  reference  to  the  whole  find- 
ing; and  in  this  case  there  is  no  doubt  that  the  meaning  here 
is  that  the  mistake  as  to  the  title  was  not  as  to  any  fact  afiect* 
ing  the  title,  but  as  to  the  law  affecting  the  title. 

We  have  assumed,  in  the  consideration  of  this  case,  that  it 
was  a  mistake  to  suppose  the  law  to  be  as  decided  in  the  case 
of  Meyer  v.  Kalkmann^  6  Cal.  582,  during  the  period  that 
elapsed  before  that  decision  was  overruled,  because,  for  the 
purpose  of  this  decision,  it  was  not  necessary  to  take  a  differ- 
ent view;  but  we  do  not  intend  to  express  any  views  upon  the 
point. 

The  judgment  must  be  reversed,  and  the  court  below  di- 
rected to  dismiss  the  complaint. 

Field,  G.  J.,  and  Cope,  J.,  concurred. 


Equttt  will  not  Rklikw  from  Mistaxx  or  Law,  niilea  ■pedal  eu^ 
eamstanoes,  mich  as  nndae  infludnoe,  xniBrepreaentatioii,  or  nusplaoed  eonfl* 
denca,  are  ihown:  Bogg$  v.  Fowler,  76  Am.  Dae.  561,  nota  667;  Ooodenew  t. 
Ewer,  Id.  540,  note  550.  The  principal  caae  ia  cited  to  the  point  that  iffno^ 
rantia  legis  nemmem  exeuaal,  in  Chriatif  ▼.  SuUhfon,  50  Cal.  339,  S.  C,  19  Am. 
Rep.  655,  where  it  ia  held  that  one  who  porchaaea  from  another  oonnty  war* 
ranta  drawn  by  the  auditor  on  the  treasurer,  which  ahow  on  their  face  tb&t 
they  were  iasned  in  yiolation  of  law,  and  do  not  oonstitate  a  charge  on  ih* 
treasury,  ia  presumed  to  know  the  law;  and  if  there  ia  no  fraud  or  misrepre> 
aentation  on  the  part  of  the  aeUer,  the  purchaMr  oaniui  neow  from  liim  th# 
money  paid. 


Fallon  v.  Butleb« 

[21  CALVOBirU,  S4.] 

AonoN  WILL  Ln  to  Forkclosb  Mortoaok  AOAXNgr  Estatb  or  Dmsaski 
MoRTOAGOB,  although  the  debt  secured  by  the  mortgage  has  been  pre- 
sented  and  duly  allowed,  but  no  judgment  can  be  entered  up  for  any  d0> 
ficieucy  which  may  remain  after  the  appUcation  of  the  proceeds  of  th» 
sale. 

Provision  or  CAuroRiraA  Act  Broxtlating  Stttlemekt  or  Estatrs  09 
Decrdrnts,  declaring  that  no  sale  of  any  property  of  an  eatate  ahaU  b* 
▼slid  unless  made  upon  an  order  of  the  probate  court,  ia  appUcable  to> 
salea  by  executors  and  administrators  only,  and  does  not  refer  to  jifdi- 
eisl  sales  under  decreea  of  court,  nor  to  aales  in  pursoanoe  of  teat^ 
mentary  authority. 

Allroation  or  Prrsrntmrnt  or  Claix  is  ITnnrcrssabt,  in  an  aetion  W 
enforce  specific  liens  and  fquitahle  rights  against  an  estRtc^  MmbU, 
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TxBM  ''CLADn^"  18  Used  m  CALXfomrxA  Aor  "Baamjoaa  Qwrnjanan 
in  BbKATV  ov  I>BCKDI9TS»  refoTS  ooly  to  Boch  debte  or  dmmmdi  agunsl 
the  daoedent  m  might  by  action  be  reduoed  to  simple  money  jndgmenta^ 
aod  does  not  embrsoe  mortgage  liens. 

The  opinion  Btates  the  facts. 
Hoge  and  Wihony  for  the  appellants. 
Betas  Lake,  for  the  respondent 

By  Court,  Field,  C.  J.  This  is  an  action  for  the  forecloBnre 
of  a  mortgage  executed  on  the  27th  of  February,  1856,  by 
David  C.  Broderick,  late  of  the  city  of  San  Francisco,  upon 
certain  real  property  situated  within  that  city,  to  secure  his 
promissory  note  of  the  same  date  for  ten  thousand  dollars, 
payable  in  twelve  months,  with  interest.  Broderick  died  on 
the  16th  of  September,  1859,  and  the  action  is  brought  against 
the  executors  of  his  last  will  and  testament,  and  parties  claim- 
ing some  interest  in  the  mortgaged  premises  as  devisees,  lega- 
tees, purchasers,  or  otherwise,  subsequent  to  the  lien  of  the 
mortgage.  The  complaint  alleges  the  probate  of  the  will,  and 
the  issuance  of  letters  testamentary  to  the  defendants,  Butler 
and  McGlynn,  the  executors  named  therein;  the  presentation 
of  the  promissory  note,  verified  as  required  by  statute,  to  themi 
as  such  executors,  for  the  approval  and  allowance  as  a  claim 
against  the  estate  of  the  deceased,  and  its  approval  and  allow* 
aDce  by  them,  and  subsequently  by  the  probate  judge  of  the 
county;  and  prays  for  the  usual  decree  for  the  sale  of  the 
premises,  and  the  application  of  the  proceeds  to  the  payment 
of  the  amoimt  found  due  upon  the  note  for  principal  and  in- 
terest, and  for  the  costs  and  percentage  stipulated.  There  is 
no  prayer  for  judgment  or  execution  for  any  deficiency  which 
may  remain  after  the  application  of  the  proceeds  of  the  sale. 
The  plaintiff  obtained  a  decree  pursuant  to  his  prayer. 

The  objection  taken  by  the  appellants  is  to  the  jurisdiction 
of  the  district  court  to  entertain  the  action.  It  is  founded 
upon  certain  provisions  of  the  *'  act  regulating  the  settlement 
of  the  estates  of  deceased  persons,"  and  the  decisions  in  this 
court  in  EUusen  v.  HaUecky  6  Cal.  386,  and  Falkner  v.  Fohom^ 
Id.  412. 

The  provisions  of  the  act  referred  to  are  those  which  declare 
that  no  sale  of  any  property  of  an  estate  shall  be  valid  imless 
made  upon  an  order  of  the  probate  court  (sec.  148) ;  that  no 
action  shall  be  maintained  upon  any  claim  against  an  estate 
onless  the  claim  has  been  presented  to  the  executor  or  admin- 
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istrator  and  been  rejected  hy  him,  or  if  approved  by  him,  has 
been  rejected  by  the  probate  judge  of  the  county  (sees.  134, 
136) ;  that  a  claim  allowed  by  the  executor  or  administrator 
and  probate  judge  shall  be  ranked  among  the  acknowledged 
debts  of  the  estate,  to  be  paid  in  due  course  of  administration 
(sec.  133);  and  that  the  effect  of  a  judgment  rendered  against 
an  executor  or  administrator  upon  a  claim  for  money  against 
the  estate  of  the  testator  or  intestate,  shall  be  only  to  establish 
the  claim  in  the  same  manner  as  if  it  had  been  allowed  by  the 
executor  or  administrator  and  probate  judge  (sec.  140).  These 
provisions,  it  is  contended,  divest  the  district  court  of  jurisdic- 
tion to  entertain  the  action  for  the  foreclosure  of  the  mortgage, 
and  place  the  debt  to  the  plaintiff  allowed  by  the  executors 
and  probate  judge  among  the  simple  money  demands  against 
the  estate  of  the  testator,  to  be  paid  in  the  due  course  of  ad- 
ministration, and  the  sale  of  the  property  mortgaged  subject 
to  the  exclusive  jurisdiction  of  the  probate  court.  The  only 
advantage  which  the  plaintiff  possesses  by  his  mortgage,  ac- 
cording to  the  position  of  the  appellants,  over  the  holder  of  an 
unsecured  money  demand  against  the  estate  is  this:  that  in  case 
the  funds  in  the  hands  of  the  executors  are  insufficient  to  pay 
all  the  debts  of  the  testator,  he  can  insist  upon  an  appropria- 
tion  of  the  proceeds  arising  from  the  sale  of  the  mortgaged 
premises  to  the  payment  of  his  demand  in  preference  to  the 
claims  of  other  creditors. 

In  the  case  of  Elliaaen  v.  HaUeehj  6  Cal.  386,  there  was  no 
presentation  of  the  claim  arising  upon  the  personal  obligation 
of  the  mortgagor  to  the  executors  for  allowance,  and  the  court 
held  that  such  presentation  and  the  rejection  of  the  claim  by 
them,  or  by  the  probate  judge,  were  essential  to  the  mainte- 
nance of  the  action  for  the  foreclosure  of  the  mortgage.  In 
Falhner  v.  Folaorrij  Id.  412,  the  claim  was  presented  to  the  ex- 
ecutors and  allowed  by  them,  and  the  court  held  the  allow- 
ance  gave  to  the  claim  '*  all  the  virtues  and  properties  which  a 
judgment  against  executors  can  have  under  our  system";  and 
that  there  was  in  consequence  no  necessity  for  the  action.  In 
Elliaaen  v.  HaUecky  aupra^  there  was  a  prayer  in  the  complaint 
that  the  executors  be  adjudged  to  pay  any  deficiency  which 
might  remain  after  the  application  of  tiie  proceeds  of  the  sale 
out  of  other  assets  of  the  estate  of  the  deceased.  In  Falkner 
r.  FoUora,  supraj  there  was  a  prayer  that  such  deficiency  be 
classed  among  the  demands  against  the  estate,  and  the  execo- 
Um  be  directed  to  pay  the  same  in  the  due  course  of  admini** 
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timtion.  Id  neither  case  did  the  court  distinguish  between  the 
claims  arising  upon  the  personal  obligations  of  the  mortgagors 
and  the  right  of  the  mortgagees  to  seek  the  aid  of  a  court  of 
equity  to  enfiurce  their  specific  liens.  Yet  the  distinction  is 
obvious,  and  has  been,  tacitly  at  least,  recognised  in  later 
eases.  The  decisions,  therefore,  of  those  cases  never  met  the 
foil  approbation  of  the  profession;  and  as  titles  to  property 
amomiting  in  value  to  millions  rest  upon  sales  under  decrees 
of  the  district  court  in  cases  instituted  for  the  foreclosure  of 
mortgages  made  by  deceased  persons,  we  are  justified  in  recon- 
sidering the  question  of  the  jurisdiction  of  that  court  in  such 


The  provision  of  the  statute  declaring  that  no  sale  of  any 
property  of  an  estate  shall  be  valid,  unless  made  upon  an 
order  of  the  probate  court,  applies  only  to  sales  by  executors 
and  administrators.  It  has  no  reference  to  judicial  sales  under 
the  decrees  of  the  district  courts,  nor  to  sales  in  pursuance  of 
testamentary  authority:  Cotodl  v.  Buekelew,  14  Cal.  641;  iVbr- 
ri$  y.  Harris^  15  Id.  256;  Payne  v.  Payne j  18  Id.  292.  The 
question  then  for  consideration  is,  wheliier  a  mortgage  lien  is 
a  *^ claim  against  the  estate"  of  a  deceased  person,  within  the 
meaning  of  the  probate  act,  so  as  to  preclude  an  action  for  its 
enforcement  until  the  debt  secured  by  it  has  been  presented 
to  the  executors,  and  been  rejected  by  them  or  by  the  probate 
judge. 

As  we  have  seen,  the  statute  declares  that  a  claim  allowed 
shall  be  ranked  among  the  acknowledged  debts  of  the  estate^ 
to  be  paid  in  the  due  course  of  administration:  Sec.  183. 
Other  provisions  treat  a  claim  as  synonymous  with  a  debt,  or 
a  legal  demand  for  money.  Notice  is  to  be  given  "  to  credi- 
tors of  the  deceased  requiring  all  persons  having  claims 
against  the  deceased  to  exhibit  them":  Sec.  128.  '^ Every 
claim  presented  to  the  administrators  shall  be  supported  by 
the  aflSdavit  of  the  claimant  that  the  amount  is  justly  due; 
that  no  payments  have  been  made  thereon;  and  that  there  are 
no  ofisets  to  the  same  to  the  knowledge  of  the  claimant":  Sec. 
131.  When  any  claim  is  only  allowed  in  part  by  the  admin- 
istrator, executor,  or  probate  judge, ''  he  shall  state,  in  his  in- 
dorsement, the  amount  he  is  willing  to  allow":  Sec.  189.  '*  If 
the  executor  or  administrator  is  himself  a  creditor  of  the  tes- 
tator or  intestate,"  his  claim  shall  be  presented,  duly  authen« 
ticated,  for  allowance  or  rejection  to  the  probate  judge:  Sea 
14S.    In  the  statements  to  be  returned  by  the  executor  or  ad« 
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iDixuBiraior,  *'  he  shall  designate  the  names  of  the  creditorap 
the  nature  of  each  claim,  when  it  became  due,  or  will  become 
due,  and  whether  it  was  allowed  or  rejected  by  him":  Seo. 
147.  ^'  If  claims  against  the  estate  have  been  allowed,  and  a 
sale  of  property  shall  be  necessary  for  their  payment,  or  of  tba 
expenses  of  the  administration,"  the  executor  or  administra* 
tor  may  apply  lor  an  order  to  sell  so  much  of  the  personal 
property  as  may  be  necessary:  Sec.  150.  If  an  executor  or 
administrator  '^  shall  have  paid  any  claim  for  less  than  its 
nominal  value,"  he  shall  only  be  entitled  to  charge  in  his 
account  so  much  as  he  shall  have  actually  paid:  Sec.  220L 
Other  provisions  equally  pertinent  might  be  cited.  Whatever 
signification,  then,  may  be  attached  to  the  term  ^^  claims,'' 
standing  by  itself,  it  is  evident  that  in  the  probate  act  it  only 
has  reference  to  such  debts  or  demands  against  the  decedent 
as  might  have  been  enforced  against  him  in  his  lifetime  by 
personal  actions  for  the  recovery  of  money,  and  upon  which 
only  a  money  judgment  could  have  been  rendered.  In  this 
sense,  a  mortgage  lien  is  not  a  claim  against  the  estate.  In 
its  enforcement,  a  money  judgment  is  not  sought,  but  a  sub- 
jection of  the  property  to  sale,  and  the  application  of  the  pro- 
ceeds to  the  payment  of  the  debt  secured.  The  debt  secured 
may  or  may  not  be  a  personal  liability.  Whether  it  be  so  or 
not,  it  is  distinct  from  the  mortgage  lien.  In  the  present  case^ 
the  debt  is  evidenced  by  the  promissory  note  of  the  mortgagor, 
and  the  complaint  alleges,  as  we  have  stated,  its  presentation 
and  allowance  as  a  claim  against  the  estate.  Such  presenta- 
tion and  allowance  were  necessary  to  secure  the  payment  of 
the  debt  out  of  the  general  estate,  if  that  were  desired,  and 
perhaps,  also^  to  prevent  the  debt  from  being  barred  by  tba 
statute,  and  thus  to  uphold  the  mortgage.  But  no  judgment 
is  asked  against  the  estate,  either  for  the  debt  or  any  part  of 
it.  The  sole  object  sought  is  to  reach  the  property  mortgaged, 
and  subject  it  to  sale,  and  have  the  proceeds  applied  to  the 
payment  of  the  debt.  The  action  is  in  the  nature  of  a  pio» 
ceeding  in  rem.  ^^A  bill  of  foreclosure,"  says  Mr.  Chancellor 
Kent,  *^  is  for  a  specific  performance  of  the  mortgage  oontract| 
by  passing  the  whole  title  of  the  mortgagor  to  the  plaintiff,  or 
the  purchaser  under  the  decree,  and  it  is  precisely  a  suit  in 
rem.  The  whole  object  of  the  suit  is  the  remedy  by  fore- 
closure or  sale  of  the  mortgaged  premises,  and  it  is,  therefore, 
within  the  reason  of  the  cases  which  speak  of  a  suit  concem* 
ing  the  title  and  possession  of  the  land  itself":  Ker$haw  ▼ 
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If  the  positioQ  of  the  appellants  —  that  a  mortgage  lien  ia 
41  daim  within  the  meaning  of  the  probate  act,  and  cannot 
therefore  be  enforced  by  action  when  the  demand  secured  by 
it  ia  allowed  by  the  executor  or  administrator  and  probate 
judge — were  tenable,  great  inconvenience,  and  in  numerous 
instances  manifest  injustice,  would  follow.  If  it  be  tenable 
at  all,  it  must  hold  good,  as  counsel  observes,  in  all  caseSi 
for  the  statute  makes  no  exceptions.  If  true,  it  applies  not 
merely  to  a  case  where  the  mortgagor  is  deceased,  but  where 
the  equity  of  redemption  was  owned  by  the  decedent,  and  to 
the  case  of  a  diy,  naked  mortgage  with  no  personal  liability. 
Thus,  to  adopt  the  illustrations  given  by  counsel,  if  a  mort- 
ipagor  convey  the  equity  of  redemption  and  then  die,  no  action 
can  be  maintained  to  foreclose  the  mortgage,  because  the 
representatives  of  the  deceased  mortgagor  can  only  be  pro 
ceeded  against  in  the  probate  court.  Or  if  the  lands  of  the 
decedent  are  encumbered  by  a  mortgage  of  his  grantor,  no  ac- 
tion will  lie  for  the  foreclosure  of  the  mortgage,  because  the 
right  to  subject  the  real  property  of  the  deceased  to  sale  is  a 
<;laim  against  the  estate.  Numerous  other  instances  might  be 
^iven  showing  equal  inconvenience  following  the  position  as- 
«erted.  It  is  clear  to  our  minds  that  the  legislature  never  in* 
tended  to  give  to  the  statute  such  an  extended  operation;  but 
that  in  the  use  of  the  term  "claims"  it  intended  to  embrace 
only  such  demands  or  liabilities  as  might  by  action  be  reduced 
to  simple  money  judgments,  and  to  leave  the  enforcement  of 
specific  liens  and  equitable  rights  to  the  ordinary  proceedings 
in  the  district  courts.  In  the  case  of  mortgages  it  must  often 
happen — where  there  are  subsequent  encumbrances,  or  the 
imjperiy  has  gone  through  numerous  transfers — that  com- 
plete justice  can  only  be  done  to  the  difierent  parties  asserting 
interests,  at  a  good  title  given  upon  the  sale,  through  an 
equitable  action. 

Judgment  affirmed. 

CopB  and  NoBTON,  J  J.,  concurred. 
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Whit  Clazx  hkkd  kot  bi  Preskntkd  fob  Allow aitoi:  Vwadtntr  «• 
IVvsnMHH  70  Am.  Dec.  391. 

That  Claim  Secuiuu>  bt  Mortoaob  need  not  be  presented  against  estat# 
«l  deoeMed  mortgagor,  see  Putnam  v.  RuamUf  42  Am.  Deo.  478. 

PBBSXirrATioN  ov  Claim  to  Aoministratob  is  Suiticibxt,  under  Cali- 
lomia  statnte,  to  stop  the  running  of  the  statnte  of  limitations:  BtcheU  t. 
Bekwr^  68  Am.  Dec  237. 

Thb  doctbivb  or  thk  principal  cask,  as  to  the  jorisdictioa  of  distriet 
«mrt  to  entertain  action  for  foreclosure  of  mortgages  upon  the  estates  of 
daoeased  persons,  affirmed  in  Peehaud  v.  Sinqua,  21  CaL  76;  WUlia  ▼.  Farley, 
S4  Id.  449;  Matter  qfOrr,  29  Id.  104;  Broum  v.  Orr^  Id.  122.  Debts  secnrod 
by  mortgage  should  be  presented  to  the  legal  representative  and  the  probate 
Judge  for  allowance,  in  order  to  secure  their  payment  out  of  the  general  es- 
tate of  decedent,  and  to  prevent  them  from  being  barred  by  the  statute: 
WUlu  V.  Farley,  24  Id.  498;  Pitte  v.  Shipkif,  46  Id.  158,  citing  the  principal 
ease;  and  as  to  this  point  it  is  commented  on  in  Siekd  v.  CarriUo,  42  Id.  606. 
See  also  Hibemia  Sav,  etc  Soe.  v.  Hayea,  56  Id.  306,  dissenting  opinion  of 
McKee,  J.  It  is  likeinBe  commented  on  and  doubted  as  to  the  oonstmctiott 
given  to  the  word  "  claim  *'  in  the  one  hundred  and  thirty-first  section  of  the 
probate  act,  in  EUu  v.  Polhemw,  27  Id.  354;  but  see  Id.  356,  remarks  of 
Rhodes,  J.,  in  concurring  opinion.  So  the  definition  of  the  word  "claim"* 
given  in  the  principal  case  is  adopted  and  approved  in  Estate  qf  AlcCauBlamL, 
62  Id.  577.  The  principal  case  is  cited  in  CorbeU  v.  Bice,  2  Nev.  332,  to  the 
^int  that  the  one  hundred  and  forty-eighth  section  of  the  California  probate 
act  was  intended  to  prohibit  only  executors  and  administrators  from  selling 
on  their  own  responsibility,  without  the  order  of  the  probate  court,  and  did 
not  prohibit  judicial  sales,  if  otherwise  properly  authorized;  and  is  cited  in  Id. 
S33,  as  assuming  that  no  action  at  law  should  be  maintained  on  an  allowed 
claim.  In  Id.  338,  dissenting  opinion  of  Lewis,  C.  J.,  the  authority  of  the 
principal  case  as  to  the  distinction  between  secured  and  unsecured  debts  i» 
said  to  have  been  very  much  weakened  by  the  more  recent  decision  in  EUie 
V.  Polhenuts,  27  Cal.  350.  See  Hibemia  Sav,  etc  Soc  v.  Hayes,  56  Id.  297, 
as  to  the  effect  of  the  repeal  of  the  provision  in  section  1500  of  the  Code  of 
Civil  Prooedure,  which  authorized  suits  upon  mortgages  to  be  maintained 
against  the  estate  of  a  deceased  person  subject  thereto,  oto. 


Montgomery  v.  Middlemiss. 

121  Calxpoenxa,  108.] 

DiOEU  nr  AcnoN  to  Fobbclo«b  Mobtoaob  Conoludbs  Riohtb  or  Aix. 
Pabtiis  to  Action,  and  the  sale  thereunder,  consummated  by  the  sher- 
UTs  deed,  passes,  as  against  them,  the  entire  estate  held  by  the  UMrtga- 
gor  at  the  date  of  the  mortgage. 

Ail  against  Parties  to  Fobbclosuri  Suit,  Pttrchaskb  at  FoRBCi/nnni* 
Salb  18  EimrLBD,  upon  the  receipt  of  his  deed,  to  the  possession  of  the 
premises,  and  to  the  aid  of  the  court  in  enforcing  its  delivery;  and  the 
right  to  this  aid  is  not  affected  by  the  fact,  that,  pending  the  aotioft^ 
the  plaintiff  may  have  executed  to  one  of  the  parties  defendant  a 
veyance  of  the  whulc  or  a  part  of  the  premises  embraced  in  the  d< 
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FmuBAsm  AT  Salb  uvder  Dvcrkk  or  Porbclositrb  or  MoRroAOB  is  En- 
TZTLXD  TO  Writ  or  Assistajice,  although  such  decree  does  not  direct 
the  delivery  of  pooaession,  and  although  at  the  time  of  the  application 
no  preliminary  order  for  each  delivery  has  been  made  by  the  court. 

lb  Obtadt  Writ  or  Assistancb  aoaimst  Parties  to  Forbclosurb,  and 
tiioae  claimiTig  with  notice  under  them  after  commencement  of  suit  to 
foradose,  it  is  only  requisite  to  furnish  the  oourt  proper  evidence  of  a 
presentation  of  the  deed  to  them,  a  demand  of  the  possession,  and  their 
lefosal  to  surrender. 

Action  to  foreclose  a  mortgage,  respondent  Middlemiss  being 
made  a  party  defendant.  Pending  the  action,  plaintiff  quit- 
claimed to  Middlemiss  a  part  of  the  mortgaged  premises,  and 
afterward  a  final  decree  for  the  sale  of  the  whole  of  the  mort- 
gaged premises  was  rendered,  under  which  a  sale  was  had,  and 
thereat  plaintiff  became  the  purchaser.  The  statutory  time 
having  elapsed  without  a  redemption,  plaintiff  obtained  a 
shfiriff's  deed  for  the  premises,  embracing  the  part  previously 
quitclaimed  to  Middlemiss.  He  exhibited  his  sheriff's  deed 
to  the  latter,  who  was  occupying  the  land  quitclaimed  to  him, 
and  demanded  from  him  the  possession,  which  was  refused. 
Thereupon,  plaintiff  applied  to  the  court  for  a  writ  of  ascdst- 
ance,  which  the  court  denied,  and  plaintiff  appealed. 

Oearge  CddwalladeVy  for  the  appellant. 

Belcher  and  Belcher^  for  the  respondent. 

By  Court,  Field,  C.  J.  It  is  impossible  to  perceive,  from 
the  £Eu;t8  disclosed  by  the  transcript  before  us,  what  effect,  if 
any,  the  quitclaim  deed  of  the  mortgagee  had  upon  the  rights 
of  Middlemiss.  It  was  executed  during  the  pendency  of  the 
action  for  the  foreclosure  of  the  mortgage,  and  if  available  for 
any  purpose,  it  should  have  been  in  some  form  presented  to 
the  consideration  of  the  court,  before  the  decree  for  the  sale  of 
the  entire  premises  was  entered.  The  decree  concluded  the 
rights  of  the  parties  to  the  action,  and  the  sale  under  it,  con- 
summated by  the  sheriff's  deed,  passed,  as  against  them,  the 
entire  estate  held  by  the  mortgagor  at  the  date  of  the  mort- 
gage. As  against  them,  the  purchaser  was  entitled,  upon  the 
receipt  of  his  deed,  to  the  possession  of  the  premises,  and  if 
necessary,  to  the  aid  of  the  court  in  enforcing  its  delivery. 

It  is  urged  by  the  respondent,  in  support  of  the  order  refus- 
ing the  writ  of  assistance,  that  the  decree  did  not  contain  any 
direction  to  deliver  the  possession  to  the  purchaser,  and  that 
DO  preliminary  order  for  such  delivery  was  made  by  the  court; 
and  as  sustaining  the  objection,  the  case  of  Montgomery  v. 
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Titttj  11  CaL  193,  is  cited.  In  that  case  we  referred  to  the 
steps  required  under  the  old  chancery  practice  to  obtain  the 
writ,  and  observed  that  *'in  our  system  the  order  to  deliver 
possession  should  be  first  made,  unless  a  direction  to  thai 
efifect  is  contained  in  the  decree,  and  if  upon  its  service  that  is 
disregarded,  the  court  can  at  once  direct  the  writ  to  issue.  If 
delivery  of  possession  to  the  purchaser  is  directed  by  the 
decree,  no  preliminary  order  will  be  requisite;  but  ui>on  proof 
of  disobedience  to  the  decree,  the  party  will  be  entitled,  as  a 
matter  of  course,  to  the  writ  as  against  the  defendants  in  the 
suit."  Upon  further  consideration  of  the  subject  in  later  cases, 
we  have  come  to  the  conclusion  that  the  preliminary  order 
may  be  omitted,  even  where  no  direction  for  the  delivery  of 
possession  is  contained  in  the  decree.  The  legal  efiect  of  the 
decree  is  the  same  without  the  direction:  Horn  v,  Vdcano 
Water  Co.j  18  Id.  141.  All  that  is  requisite  to  obtain  the  wni, 
as  against  the  parties  and  those  claiming  with  notice  under 
them  after  the  commencement  of  the  action,  is  to  furnish  to 
the  court  proper  evidence  of  a  presentation  of  a  deed  to  themi 
and  a  demand  of  the  possession,  aind  their  refusal  to  surren- 
der it 

It  follows  that  the  order  of  the  district  court  refusing  the 
writ  must  be  reversed,  and  that  court  directed  to  issue  the 
writ  pursuant  to  the  petition  of  the  plaintiff;  and  it  is  so 
ordered. 

Norton,  J.,  concurred. 


Writ  ov  AjBeanAscE,  and  Issue  ov,  a  Aid  ov  PcnunAsni  at 
V9M  Sals:  WUaon  v.  PaOc,  61  Am.  l>ee.  161,  164»  note. 

Duty  or  SHSsirr  m  Exbodung  Writ  ov  Assisiahob:  Chapman  v.  2%on»- 
hurgh,  76  Am.  Deo.  671. 

Tai  DOOTiUKX  ov  THB  FBINCIPAL  CASK  in  reference  to  the  iunance  of  wrifei 
of  aeaigtance  is  affirmed  and  followed,  in  Monigomery  t.  By€t%  21  GaL  107| 
also  in  Langky  v.  VoU,  64  Id.  437;  and  the  principal  case  is  cited  to  the  poinft 
that  the  rights  of  parties  to  foredosore  suit  are  cat  oflF  by  the  decree^  and 
that  the  sale  under  it,  consommated  by  thesherifF'a  deed,  pasaei^  as  againal 
them,  the  entire  estate  held  by  the  mortgagor  at  the  date  of  the  nufftgnfi^ 
la  OroUtm  r.  Wiffgku^  23  Id.  36. 
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FbINK  V.   MUBFHT. 
rsi  OAxifOBinA,  loa] 

Jtam  MoBVOAOn  HIS  BraBT  to  Rbmede  mnxni  BrjonM,  wImb  mA 
SMidB  puij  to  ndt  to  f orodlose  prior  mortgage^  and  ho  olio  rotaiao  hJi 
oqmtftUe  right  to  redeem  nnafieeted  by  tho  fdradotnre.  If  made  *  par^ 
to  the  f oredoonre  8mt»  hie  eqiiitable  rijj^t  to  redeem  is  baned,  bat  he  fti 
■till  a  redemptioiier  under  the  statnte. 

AuEBouoH  Dkbu  dt  Fobsclosubx  SxTir  AaoiBTAiNS  Amovht  ov  JuHiom 
BvoniBKANGER^B  IdKs,  and  directa  ita  payment  oat  of  aa j  aarplas  re- 
maining after  .ntiafactioa  of  the  prior  lien,  hia  atatatory  right  to  redeem 
■fciU  eodata  aa  to  any  portion  of  hia  domand  not  aaUafied  by  the  applica- 
tion of  anch  aarplna. 

ftaun  ''On  Which  tbs  Pbofkbtt  waa  Sold^"  in  Caloobnia  PRAoncni 
Am,  BmaaofS  230,  baa  referenoe  to  the  lien  whioh  the  action  waa  broaght 
to  enfbroe^  and  doea  not  apply  to  tho  liena  of  aabaeqnent  enoombnouMn 
who  aro  made  partiea. 

Ths  opinion  sufficiently  states  the  fiusts. 
L.  ArcJietj  for  the  appellant. 
John  J7.  Moore^  for  the  respondent. 

Bj  Conrt,  Norton,  J.  This  is  an  application  for  a  mando- 
mm$  to  oompel  the  defendant  to  execute  a  conveyance  of  cer- 
tain property  sold  by  him  as  sheriff,  etc.  The  application  is 
contested  upon  the  ground  that  the  property  has  been  re- 
deemed, and  the  question  is,  whether  the  persons  claiming  to 
hare  redeemed  it  are  redemptioners  within  the  meaning  of  the 
scatute.  The  sale  was  made  under  a  judgment  of  foreclosure, 
and  the  persons  redeeming  are  assignees  of  one  Eealy,  who 
was  a  junior  mortgage  creditor,  and  a  party  to  the  foreclosure 
suit.  The  decree  of  foreclosure  ascertained  the  amount  due 
to  Kealy  on  his  mortgage,  and  directed  the  proceeds  of  the 
sale,  after  paying  the  plaintiff's  demand,  to  be  applied  to  the 
demand  of  Kealy,  and  a  small  sum  was'  so  applied,  leaving, 
however,  a  large  portion  of  Eealy's  demand  unsatisfied. 

The  embarrassment  in  this  case  is  occasioned  by  a  decision 
of  this  court  and  subsequent  statutory  regulations  applying 
the  right  of  redemption  from  ordinary  judgment  sales  to  sales 
under  a  decree  for  the  foreclosure  of  a  mortgage.  Aside  from 
statutory  regulations,  a  sale  under  a  judgment  gave  the  pur- 
ehaser  an  indefeasible  title  as  against  any  subsequent  encum- 
brancers. By  statute,  a  certaui  time  was  allowed  to  such 
encumbrancers  to  redeem  from  such  a  sale.  But  by  a  sale 
under  a  decree  of  foreclosure,  the  rights  of  no  persons  were 
aflbcted  who  were  not  made  i>arties  to  the  action;  but  tht 
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rights  of  all  who  were  bo  made  parties  were  asoertaued  and 
provided  for,  and  the  subsequent  encumbrancers  were  after 
each  sale  barred  and  foreclosed  of  all  equity  of  redemption. 
As  under  our  system,  as  now  regulated,  a  right  of  redemption 
is  given  to  subsequent  encumbrancers  from  sales  on  foreclosure 
as  well  as  on  ordinary  judgments,  it  would  render  the  system 
more  consistent  if  the  same  effect  should  be  attributed  to  a 
sale  under  a  decree  of  foreclosure  as  under  an  ordinary  judg* 
ment;  that  is,  that  it  should  give  a  good  title  against  all  sub- 
sequent encumbrancers,  although  not  made  parties,  who  did 
not  redeem  under  the  statute.  But  it  has  been  repeatedly  de- 
cided by  this  court  that  such  encumbrancers  were  not  out  o£f 
from  their  general  right  to  redeem,  unless  made  parties.  In 
case,  then,  a  subsequent  encumbrancer  is  not  made  a  party  to 
a  foreclosure  suit,  he  has  the  right  to  redeem  under  the  stat- 
ute, and  also  his  general  right  to  redeem  unaffected  by  the 
foreclosure.  The  second  subdivision  of  section  230  of  the  civil 
practice  act  gives  a  right  of  redemption  to  a  creditor  having  a 
lien  subsequent  to  that  on  which  the  property  was  sold.  Or- 
<dinarily,  in  this  state,  in  an  action  to  foreclose  a  mortgage, 
subsequent  encumbrancers,  as  well  by  mortgage  as  by  judg- 
ment, are  made  parties  by  a  general  averment  that  they  have 
some  claim  or  lien,  and  the  decree  makes  no  provision  for 
their  benefit,  but  bars  and  forecloses  them  from  their  general 
right  of  redemption.  In  such  cases,  there  can  be  no  doubt 
that  such  subsequent  encumbrancers  may  redeem  under  the 
statute,  as  they  are  embraced  within  the  letter  of  its  provisions. 
But  in  the  present  case,  the  amount  due  to  Eealy  as  a  subse- 
quent mortgagee  was  fixed  by  the  decree,  and  the  proceeds  of 
the  sale  directed  to  be  applied  on  his  mortgage  next  in  order 
after  the  mortgage  of  the  plaintiff  in  that  action,  and  a  por- 
tion of  the  proceeds  were  in  fact  applied  on  Kealy's  mortgage. 
Under  these  facts,  must  it  be  held  that  the  property  was  sold 
under  Kealy's  mortgage  as  well  as  under  the  mortgage  which 
the  action  was  specially  instituted  to  foreclose?  If  so,  then 
Kealy's  assignees  do  not  come  within  the  letter  of  the  statute, 
nor,  perhaps,  within  its  spirit.  Strictly,  it  may  be  said  that 
the  property  was  sold  on  Kealy's  mortgage,  since  the  proceeds 
were  appUed,  after  pajring  the  plaintiff's  claim,  on  his  mort- 
gage; but  to  hold  that  the  expression,  "on  which  the  property 
was  sold,"  can  apply  to  any  other  lien  than  that  which  the 
action  was  brought  to  enforce,  would  lead  to  uncertainty  and 
embarrassment  in  applying  the  right  of  redemption  under  the 
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statute.  Inetead  of  having  the  simple  oriterion  of  the  date  of 
the  saooesdve  liens  as  a  gmde,  the  terms  of  the  decree  would 
have  to  be  consulted  in  order  to  see  if  the  proceeds  were 
directed  to  be  applied  on  any  and  which  of  the  subsequent 
liens.  The  legislature  could  not  have  reasonably  intended 
«ach  a  criterion,  and  we  should  not  so  interpret  the  statute 
onlesB  its  terms  peremptorily  require  it. 

Considering  the  whole  system  of  redemption  as  affected  by 
4Kur  statutes,  we  think  the  phrase  "  on  which  the  property  was 
•old  ^  must  be  held  te  refer  to  the  lien  which  the  action  was 
brought  to  enforce,  and  that  it  does  not  apply  to  the  liens  of 
flvibeequent  encumbrancers  who  are  made  piurties.  The  result 
Is  that  the  assignees  of  Eealy  had  the  right  to  redeem  on  their 
Hen  for  the  unpaid  balance  of  the  Eealy  mortgage. 

The  order  refusing  a  mandamus  is  afi&rmed. 

FiBLDy  C.  J.y  and  Copx,  J.,  concurred. 


VOBBOLOSUBB  AlTD  SaIM  OV  MOBilO^OXD  VkKMJSEB  X>0  ITOV  AJIBOV  Bot 

ev  BxDncmoii  ov  Grahtsb  ov  Mobtoaoob  who  wm  not  mads  a  psity  te 
tb»  prooeedin^i:  Cbiids  r.  CfhUdi,  75  Am.  Deo.  512. 

SuMBQinarT  Ehcuksbancxbs,  not  Madb  Pabtixs  to  FoBiOLOSUBa  Sun^ 
m9  not  bound  by  tha  deoree,  and  their  ri^t  to  redeem  is  not  barred:  EUMdg$ 
r.WHgki,  66GaL583;  Haabdl  r.  Staie,  31  Ark.  100,  citing  principal  oaae. 

Tm  PBoroiriL  oasb  d  PisruiuuJiiHBD  in  Jfact  ▼.  OeHibtmt  58  OaL  SSL 


Shbsboubnb  V.   Yuba  •County. 

[21  CALIFOBinA,  liaj 

^vjks  OonoBAiiDir  d  bot  Liaslb  bob  Aoib  or  Ovtzcbbs  ob  Emplovbv 
Wkras  It  ArroiVLB,  in  the  ezerdBe  of  a  portion  of  the  aorereign  poww 
«l  Ilia  atate  by  regnirenmnt  of  a  public  law,  solely  for  the  public  bensA^ 
and  lor  a  pnrpoae  from  which  aoch  ooiporation  dflrirea  no  benefit. 

Cbvbtt  Iboubs  No  LusajTY  bob  Daxaobb  to  Isiic^tb  ov  Ooubtt  Hos- 
VIEAX^  who  BBataina  injnriea  from  vnakillfal  treatment  by  the  reddanft 
pliyriaian,  or  from  the  failnre  on  the  part  of  iha  offioen  of  iha  hoiq^^ 
gBpmj^  aniBfliant  and  wholesome  food* 

Thb  &otB  are  suflSdently  stated  in  the  opInioBu 

<7.  B.  De  Long^  for  the  appellant. 

F,  L.  HaJUH^  di$triet  oltonMy,  for  the  respondent 

B7  Court,  NoBTONy  J.  The  plaintiff  in  this  action  seeks  to 
noovw  compensation  from  the  county  of  Yuba  for  the  damage 
wUoh  he  sustained  by  reason  of  the  unskillful  treatment  he 
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reoeived  from  the  reddent  physician,  and  the  insufficient  and 
nnwholesome  food  and  other  necessaries  supplied  him  while  in 
the  comity  hospital  as  an  indigent  sick  person. 

A  demnrrer  to  the  complaint  was  siistained  by  the  oomi 
heloWy  and  from  the  judgment  the  plaintiff  has  appealed. 

The  plaintiff  insists  that  the  county  is  required  by  law  to 
provide  for  its  indigent  sick  in  a  suitable  manner,  and  is  lia* 
ble  to  an  action  for  the  misfeasance  of  its  employees.  No  case 
has  been  cited  to  us  in  which  such  an  action  has  been  sus- 
tained; nor  do  we  think  this  action  can  be  sustained  upon 
principle.  Private  corporations  and  municipal  corporations 
may  be  liable  for  the  acts  of  their  employees,  of  whom  they 
have  the  appointment  and  supervision,  and  when  the  duty 
to  be  performed  is  for  the  benefit  of  the  corporation.  But  a 
quari  corporation,  like  a  county,  is  not  liable  for  the  acts  of 
officers  or  employees  which  it  appoints  in  the  exercise  of  a 
portion  of  the  sovereign  power  of  the  state,  by  the  require- 
ments of  a  public  law,  and  simply  for  the  public  benefit,  and 
for  a  purpose  from  which  the  county,  as  a  corporation,  derives 
no  benefit:  Fowle  v.  Common  Council  of  AlezandriOf  8  Pet.  898; 
Mayor  etc.  of  N.  Y.  v.  Bailey,  3  Hill,  581  [88  Am.  Deo.  669], 
B.  C.  affirmed,  2  Denio,  488,  and  cases  cited  by  Senator  Hand, 
at  pages  447,  448. 

Judgment  affirmed. 

Field,  C.  J.,  and  Copb,  J.,  concurred. 


SuBJBOT  07  Luunurr  6v  Qujun  Cobpo&axioh%  wboae  ooiporate  pow«n 
«•  oonf erred  for  the  benefit  of  the  pablio  at  lu^  dieonaedx  See  SamMffs  r. 
Bemffer,  63  Am.  Dea  668;  BrowfAng  v.  (7i^  qf  ByrmgfM^  IcL  Si5;  QpHiwfc 
ftofietv  y.  JfoyfiM,  69  Id.  833;  LifrWard  t.  Tvmik  qfUomoe^  62  Id.  120|  &#- 
flMuiT.  MertdUh.  72  Id.  302. 

LiABnjTT  ov  MsMBXRs  ov  Qt7 Asx  OoBKnuTiftifg  lOE  Dbbib;  See  JVenfiiii 
V.  McOuilmgh,  43  Am.  Deo.  684»  note. 

LiABnjtr  ov  Quasi  Corporation  iob  Act  or  Mobx  Ptalker  v.  6tt|r  ^f 
Lexmgion,  66  Am.  Dee.  686,  689,  note. 

Ths  PRnroiPAL  oasm  n  citid  in  support  of  the  general  mle  that  trmmtisi 
we  not  liable  for  the  negligence  of  their  agents  and  aerraati^  in  Onweii  ▼• 
Sononuk  Comity,  26  GsL  316;  SynumiB  v.  Clay  Oounty,  71  El.  867{  and  is  eited 
to  the  point  that  a  oity  is  not  liable  in  damages  to  a  non-paying  patient  at 
the  eitj  hospital  for  injnzies  resnlting  from  the  negligenoe  and  misfeaMoee 
•f  the  offioets  and  serraats  of  that  inetftotiqi^  in  Mmimtgk  r,  OU^^Sk 
£eai%  44  Ha  481. 
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Baum  V.  Gbigsby. 

121  Caxjfobhia.  172.] 

▼niMnt*a  Lmf,  aftie  Absoluti  OowBrAvcn^  si  vov  flpwiim  AMOLm 
Gbabob  xrros  PBOPiBTr,  but  only  an  oquiteUA  right  «l  1li«  Ttinkr  to 
wort  to  it  in  cam  the  pforchaao-money  is  not  paid. 

■OjonABLi  LzxN  Which  Vkndob  ov  Land  Bbtai98,  aitbb  Assoluti  Ccy< 
▼STANCB,  for  the  unpaid  pnrohase-numey,  ia  not  aaaignable. 

TnnKXB'a  Lav  ton  PintGHim-MONEr  ov  Lahb  n  not  Wjuvbv  in  abaonc^ 
of  expraa  agreement  to  that  eflfooti  by  the  fact  that  ho  takes  the  note  or 
other  peraonal  aecarity  of  the  vendee  for  the  money;  bat  ia  waived  by 
Hio  taking  of  a  diatinet  and  independent  aeoority,  nnleaa  there  ia  at  th» 
time  an  ezpreoa  agreement  for  ita  retention. 

DnoiHonoH  vanmsi  Lmr  ov  Vivdor  avtkb  Absolutb  Ck»^rxTAHCli^  and 
lien  of  render  when  eontraet  of  sale  is  unezeoatedy  stated. 

Orb  Hill  sold,  and  by  a  deed  absolute  in  form  oonyeyed,  to 
defendant  certain  land,  taking  in  part  payment  of  the  pur- 
ehase^money  the  latter's  negotiable  promiBsory  note.  Hill 
indorsed  the  note  to  plaintiff,  who  brought  this  action  to  re- 
cover the  amount  due  thereon,  and  also  to  establish  a  vendor's 
Ben  upon  the  premises,  and  to  subject  them  to  sale  for  the 
satiafSftction  of  the  debt  Judgment  for  the  plaintiff,  and  d»- 
fcndant  appealed. 

W.  C.  Wallace  and  T.  J.  Tucker,  for  the  appellant. 
HarUon  a/nd  SUmeyj  for  the  respondent. 

By  Court,  Field,  C.  J.  The  doctrine  that  a  vendor  of  real 
property,  after  an  absolute  conveyance,  retains  an  equitable 
ttsn  finr  the  unpaid  purchase-money,  prevails  in  England  and 
in  nearly  all  the  states  of  the  Union.  The  difference  of  opin- 
ion in  tiie  numerous  cases  upon  the  subject  in  the  courts  of 
this  country  relates  principally  to  the  character  of  the  lien, 
and  to  the  question  whether  it  passes  with  a  transfer  of  the 
claim  of  the  vendor  for  the  purchase-money.  The  lien,  it  is 
oonceded,  is  not  waived,  in  the  absence  of  express  agreement 
to  that  effect,  by  the  fact  that  the  vendor  takes  the  note  or 
other  personal  security  of  the  vendee  for  the  money.  Such 
personal  security  is  considered  as  only  intended  to  meet  and 
overcome  the  acknowledgment  of  the  receipt  of  the  money  in 
the  deed.  On  the  other  hand,  when  any  other  independent 
security  is  taken, — as  a  mortgage  on  the  land,  or  upon  other 
property,  or  the  personal  responsibility  of  a  third  person, — 
the  lien  is  held  to  be  waived,  unless  there  is  at  the  time  an 
express  agreement  for  its  retention.  The  taking  of  a  distinoti 
independent  security  is  presumptive  evidence  of  the  waiver. 
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The  fact,  therefore,  that  the  vendee  in  the  present  case  gave 
his  negotiable  promissory  note  to  the  vendor  for  a  portion  of 
the  purchase-money,  in  no  respect  affects  the  equitable  lien  of 
the  latter.  The  question  presented  is,  whether  that  lien  passed 
to  the  plaintiff  with  the  indorsement  of  the  note  to  him.  There 
was  no  attempt  made  to  assign  specially  the  lien;  its  assign* 
ment  is  asserted  from  the  simple  transfer  of  the  note. 

The  question,  upon  the  autiiorities,  is  clearly  with  the  ap- 
pellant. Indeed,  with  the  exception  of  decisions  in  two  or 
three  states,  the  adjudged  cases  are  uniformly  against  any 
assignment  of  the  Uen  by  a  transfer  of  the  note  or  other  per- 
sonal security  of  the  vendee.  '*  I  am  not  aware  of  any  case,'' 
says  Chancellor  Walworth,  ^'  where  the  assignee  of  the  note  or 
the  security  has  been  permitted  to  sustain  such  a  claim  on  an 
implied  agreement  to  assign  the  Uen":  White  v.  WiUiam$j  1 
Paige,  606.  ^^  I  do  not  find  in  the  English  books,"  says  Mr. 
Justice  Nesbit  of  the  supreme  court  of  Georgia,  ''a  single  case 
in  which  it  [the  lien]  has  been  enforced  in  favor  of  the  as- 
signee  of  the  note  for  the  purchase-money":  Wdlbom  y.  TFil- 
liams^  9  Ga.  89  [52  Am.  Dec.  427]. 

The  cases  which  deny  that  the  lien  passes  with  the  personal 
security  of  the  vendee  do  not  rest,  except  in  a  few  instances, 
upon  the  want  of  a  special  assignment  from  the  vendor,  but 
upon  the  ground  that  the  lien  is  in  its  nature  unassignable; 
and  to  that  conclusion  we  have  arrived.  The  lien  is  not  a 
specific,  absolute  charge  upon  the  property.  It  is  simply  a 
right  to  resort  to  the  property  upon  a  failure  of  payment  by 
the  vendee.  It  does  not  arise  from  any  agreement  of  the  par- 
ties, but  is  the  creature  of  equity,  and  is  established  solely  for 
the  security  of  the  vendor.  It  is  founded  upon  the  natural 
justice  of  allowing  a  party  to  reach  the  property  which  he  has 
transferred,  to  satisfy  the  debt  which  constitutes  the  considera- 
tion of  the  transfer.  It  is,  therefore,  the  personal  privilege  of 
the  vendor.  The  assignee  of  a  note  given  for  the  purchaae- 
money  stands  in  a  very  different  position.  He  has  not  parted 
with  the  property  which  he  seeks  to  reach,  in  consideration  of 
the  note  he  has  received.  He  has  never  held  the  property,  and 
has,  therefore,  no  special  claims  upon  equity  to  subject  it  to 
sale  for  his  benefit  The  particular  equity  of  the  vendor  in  this 
respect  cannot,  in  the  nature  of  things,  be  asserted  by  another. 
*^It  is  indispensably  necessary,"  says  Chancellor  Bland,  ''to 
the  existence  of  such  a  lien  that  the  parties  should  stand  in 
the  relation  towards  each  other  of  vendor  and  vendee  of  real 
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•state,  the  purchaee-money  of  which  has  not  heen  fblly  paid. 
If  that  relationship  is,  in  any  manner  whatever,  pnt  off,  altered, 
or  relinquished,  an  equitable  lien  either  cannot  arise,  or  will  be 
destroyed.  The  pure  relationship  of  creditor  and  debtor,  or  of 
borrower  and  lender,  is  incompatible  with  the  existence  of  an 
equitable  lien,  excludes  or  extinguishes  it"  And  again:  ^'An 
equitable  lien  is  an  encumbrance  upon  land,  which  can  only 
be  held  by  a  vendor;  and  although  assets  may  be  marshaled 
so  as  to  put  a  vendor  altogether  upon  his  equitable  lien,  for  the 
benefit  of  other  creditors,  yet  no  third  person  can,  as  assignee 
of  the  vendor,  derive  any  benefit  from  such  a  lien;  nor  can  it, 
like  a  bond  or  mortgage,  be  assigned,  because  it  is  not  ex- 
pressed in  writing  or  in  any  separate  contract,  but  exists  only 
as  an  inseparable  equitable  incident  of  the  contract  of  pur- 
chase, and  is  raised  by  construction  of  equity  in  favor  of  the 
vendor  only.  To  allow  it  to  pass  by  an  assignment  of  the 
claim  for  the  purchase-money,  or  by  a  transfer  of  the  bonds 
or  notes  given  as  a  security  for  the  payment  of  the  purchase- 
money,  would  be  of  the  most  ruinous  consequence  to  titles  to 
real  estate:  IgUhari  v.  Armiger^  1  Bland's  Ch.  623,  624.  The 
vendor's  lien,  says  the  supreme  court  of  Tennessee,  '^  is  noth- 
ing more  than  a  mere  equity,  capable  of  acquiring  the  force 
and  efficacy  of  a  lien  under  certain  circumstances,  in  the  event 
of  the  non-payment  of  the  purchase-money.  It  is  the  creature 
of  a  court  of  equity,  and  rests  upon  the  principle  '  that  a  per- 
flon,  having  got  the  estate  of  another,  shall  not,  as  between 
them,  keep  it  and  not  pay  the  consideration';  Maekreth  v. 
Symmons^  16  Ves.  329.  But  this  lien  is  a  mere  personal  equi- 
table right  in  the  vendor,  and  is  not  assignable.  It  looks  only 
to  the  security  of  the  vendor,  and  does  not  pass  to  the  assignee 
of  the  vendee's  obligation  for  the  consideration  money,  and 
consequently  cannot  be  enforced  in  his  favor":  Oreen  v.  De* 
moM,  10  Humph.  874;  see  also  Jachman  v.  Halloek,  1  Ohio, 
820;  WeUbom  v.  WiUiawSy  9  6a.  86  [52  Am.  Dec.  427];  Brigg9 
V.  HiUj  6  How.  862;  Oilman  v.  Brtrum,  1  Mason,  221 ;  and  the 
note  of  Hare  A  Wallace  to  Maekreth  v.  Symmons,  2  Lead.  Gas. 
Eq.  276,  where  all  the  authorities  are  cited. 

There  is  a  marked  distinction  between  the  lien  of  a  vendor 
after  absolute  conveyance  and  the  lien  of  a  vendor  where  the 
contract  of  sale  is  unexecuted.  In  the  latter  case,  the  vendor 
holds  the  legal  estate  as  security  for  the  purchase-money. 
He  can  assign  his  contract  with  the  conveyance  of  the  title, — 
and  in  such  case  his  assignee  will  acqube  the  same 
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and  be  subject  to  the  Bame  liabilities  as  himself:  See  Sparh 
▼.  Hess,  15  Cal.  194,  and  Taylor  y.  MeKinneyy  20  Id.  618.  In 
the  former  case,  the  vendor  retains  a  mere  equity,  which,  to 
become  of  any  force  or  effect,  must  be  established  by  the  decree 
of  the  court 

It  follows  that  the  district  court  erred  in  directing  the  en- 
forcement of  the  lien  of  the  vendor  in  favor  of  the  plaintiff 

The  judgment  must  be  reversed,  and  the  court  below  di- 
rected to  enter  upon  its  findings  a  simple  money  judgment 
against  the  defendant  for  the  amount  due  upon  the  note,  and 
to  deny  the  prayer  for  the  sale  of  the  premises. 

Ordered  accordingly. 

Norton,  J.,  concurred. 


Natitki  of  VnnwR's  Lixir,  GKifSEA£X.T:  W^bom  t.  WOkmu, 
Dea  427;  Salmon  ▼.  Hoffman,  66  Id.  322;  Manly  ▼.  Slamm,  62  Id.  60| 
T.  Bronaaigh,  46  Id.  108;  LincoUi  ▼.  PureeU,  73  Id.  196. 

AaaioNMXNT  or  Transfer  of  Vendor's  Likn:  Cknmer  r.  Banka,  62  Am. 
Deo.  209;  Moore  ▼.  Anden,  60  Id.  651;  Murray  ▼.  Able,  70  Id.  330;  Kem  t. 
ffmlerigg,  71  Id.  860;  Orffin  ▼.  Caimaek,  76  Id.  344. 

Waiver  of  Vbnimr's  Lmi:  Conover  ▼.  Warren,  41  Am.  Dea  196.  May 
be  WBived,  either  exprenly  or  by  implicatioii:  Mim§  ▼.  LodoeU,  68  Id.  621. 
Freramptioii  of  waiver  of:  Mar§haU  ▼.  Chrittmag,  39  Id.  199;  Cbnooer  ▼.  Wat- 
ten,  41  Id.  196;  DOblee  v.  MUdyett,  77  Id.  99. 

When  Vendor's  Lien  is  not  Waived:  Manly  v.  Slaeon,  62  Am.  Dea  60| 
Boos  V.  Bwkng,  49  Id.  478;  Plmoman  v.  Riddle,  48  Id.  92;  Aldridge  v.  Dunn, 
41  Id.  224;  Kniaely  v.  WiUiams,  46  Id.  193;  Mwnu  v.  LoekeU,  68  Id.  621. 

The  fringifal  case  is  oited  as  oovering  the  point  that  a  vendor's  lien  Is 
not  assignable,  in  XevM  v.  CoviOaud,  21  CaL  189;  WiiUanu  v.  Tomng,  Id. 
228;  Porter  v.  Brook$,  36  Id.  204,  206;  Boss  v.  Heintxen,  36  Id.  321.  It  is 
eited  to  the  point  that  indorsement  of  a  note  given  for  the  unpaid  pnrchaee 
money  of  land  transfers  the  vendor's  lien,  in  Steoena  v.  Chadtoiek,  10  Kan. 
414;  8.  0.,  16  Am.  Rep.  353.  It  is  cited  to  the  point  that  the  vendor's  lien 
will  be  considered  as  waived,  whenever  any  security  is  taken  beyond  the 
personal  obligation  of  the  vendor,  unless  there  is  an  express  agreement  or 
proviso  that  the  lien  shall  be  retained,  in  Bol>le9  v.  Clarke,  26  Cal.  328;  Weik 
V.  Harter,  66  Id.  344;  Perry  v.  Cfrani,  10  R.  L  339;  Pack  v.  Carder,  4  Bosh, 
126.  It  is  cited  as  to  the  right  of  the  vendor  of  land  to  enforoe  his  equitable 
lien  thoreon'for  the  purchase-money,  in  Camden  v.  Vail,  23  OsL  637;  and  fa 
eited  to  the  point  that  the  vendor's  lien  for  the  unpaid  porehase-monej  at* 
taohes  to  the  land  equally  whether  it  has  been  conveyed  to  the  Tsndee  er  fa 
«4y  ooniraoted  to  be  ooav^ed,  in  JSRB  v.  Grigeby,  S2  Id.  60l 
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Speyeb  v.  Ihmels. 
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0UBUIJUSIIT  Attaohhint  Griditor  mat  IiTTERynn^  In  Mtion  for  reeewngy 
of  moDey  in  wbioh  an  attachment  haa  been  issaed  and  leried  npon  prop- 
er^ of  defendant,  at  any  time  before  the  entry  of  jndgment^  for  tho 
poipoee  ol  oontesting  the  validity  of  the  fint  attachment. 

WURB  SUBSEQURRT  AXTACHIVO  GRKDrTOR  IkTXRVENIS  DT  ACIIOV  lOS  PUR^ 
POBR    07   SKXTIlfO    A8XDR   PrXOB    AtTACHMXHT   OF   PlAINTZIV   DI    SuCQB 

Acno9»  on  the  ground  that  it  was  frandolently  taken  ont,  the  intetw 
TflDcr  ooonpies  the  position  of  a  defendant,  and  the  burden  of  proof  is 
apoQ  tho  plaintifil 

AvTKLLAHT  GAmiOT  Taks  Advaitxaor  oy  Ebbohsoub  RuiDro  which  afiaoti 
the  righti  ol  parties  who  have  not  appealed,  bat  not  his  own  rights. 

Hrw  Trial  was  Oraiitkd,  whxrx  Mkbits  or  Cass  wzrr  mot  Iirynrn- 
«AXKD  19  CouBT  BiLow,  by  reason  of  uncertainty  as  to  the  proper  mode 
of  psocednre,  althongh  the  dedsion  below  npon  tho  main  qnestion  in* 
▼olved  was  approved,  and  the  only  error  disclosed  might  hftre  been  ooied 
by  a  modification  of  the  jndgmenL 

Thx  opinion  states  the  case. 

F.  Herefordj  for  the  appellants. 

Oearge  IL  Moore  and  E.  B.  Crocker^  for  the  respondents. 

By  Court,  Norton,  J.  This  is  a  case  arising  under  the  pro* 
fiaions  of  the  civil  practice  act  relative  to  interventions. 

On  the  10th  of  January,  1861,  the  plaintiff  commenced  his 
action,  and  caused  an  attachment  to  be  levied  upon  the  prop- 
erty of  Ihmels  &  Co.  On  the  same  day,  Eggers  &  Ca  com* 
menced  an  action  against  the  same  defendants,  and  caused  an 
attachment  to  be  levied  upon  the  same  property,  but  subse- 
quent to  the  plaintiff's  levy,  and  in  due  course,  obtained  judg- 
ment. On  the  day  previous,  £.  L.  Groldstein  had  commenced 
an  action  against  the  same  defendants,  and  caused  an  attach- 
ment to  be  levied  upon  the  same  property,  but  also  subsequent 
to  the  plaintiff's  levy.  Before  a  default  was  entered  against 
the  defendants  in  this  action,  E.  L.  Goldstein  and  Eggers  <fe 
Co.  severally  filed  interventions,  setting  forth  these  facts,  and 
also  averring  that  the  property  attached  was  only  sufficient  to 
satisfy  the  plaintiff's  claim,  and  also  charging  that  the  plain- 
tiff's demand  was  not  due  at  the  time  he  commenced  his 
action,  and  also  that  he  had  no  valid  demand  against  the 
defendants,  and  that  his  action  was  prosecuted  for  the  purpose 
of  hindering  and  defrauding  creditors  of  the  defendants.  A 
general  demurrer  was  interposed  to  these  complaints  of  inter- 
tantion;  that  is,  that  the  facts  set  forth  do  not  constitute  a 
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eatiBe  of  interyeirtion.  The  demurrer  was  overruled,  and  then 
the  plaintiff  answered  the  interventionSy  and  upon  the  action 
coming  on  for  trial,  after  the  interveners  had  made  proof  of 
their  attachment  proceedings,  and  the  plaintiff  had  shown  tho 
default  of  the  original  defendants,  each  party  moved  the  court 
for  judgment  in  his  favor,  without  giving  further  evidence^ 
and  thereupon  the  court  found  in  favor  of  the  plaintiff  against 
the  defendants,  and  in  favor  of  the  intervenors  against  the 
plaintiff,  and  adjudged  that  the  plaintiff  recover  the  amount 
of  his  demand  against  the  defendants,  and  that  his  attach- 
jnents  be  sot  aside,  and  that  the  sheriff  pay  over  the  money  in 
his  hands  to  the  intervenors  pro  rata.  From  this  judgment 
the  plaintiff  appeals.  The  two  main  points  presented  are:  1. 
Whether  the  facts  show  a  case  for  a  proceeding  by  interven- 
tion; and  2.  Whether  the  <mu8  probandi  was  on  the  plaintiff 
to  prove  his  cause  of  action  as  between  him  and  the  interve- 
nors, or  on  the  intervenors  to  prove  their  cause  of  action  against 
the  plaintiff. 

The  provisions  of  the  practice  act  relating  to  interventions 
were  not  a  portion  of  the  system  of  proceedings  in  civil  casee 
as  originally  enacted,  but  were  adopted  in  1854  from  the  laws 
of  Louisiana.  In  a  case  like  the  present,  before  the  introduc- 
tion of  these  provisions,  and  as  doubtless  may  still  be  done, 
the  proceedings  would  have  been  by  a  separate  action  in  the 
nature  of  a  bill  in  chancery,  as  in  the  case  of  Heyneman  v. 
Dervnenbergj  6  Gal.  376  [65  Am.  Dec.  519],  or  by  motion  to  the 
court,  as  in  the  case  of  Dixey  v.  Pollocky  8  Id.  570.  But  in  the 
case  of  Davis  v.  Eppinger^  18  Id.  378  [79  Am.  Deo.  184],  where 
the  facts  were  like  those  in  this  case,  it  was  decided  to  be  a 
proper  case  for  intervention.  Although  the  intervenors  have 
not  a  claim  to  or  lien  upon  any  property  which  is  the  direct 
subject  of  litigation  in  this  action,  they  have  a  lien  upon  prop- 
erty which  is  held  subject  to  the  results  of  the  litigation,  and 
which  would  be  lost  to  the  intervenors,  if  the  original  action 
should  proceed  to  judgment  and  execution.  If  the  case  does 
not  fall  within  the  precise  definition  of  the  cases  in  which 
intervention  takes  place,  as  given  in  section  659,  and  as  ex- 
plained in  the  case  of  Horn  v.  Volcano  Water  WorhSj  13  Id.  62 
[73  Am.  Dec.  569],  it  is  substantially  within  the  object  pro- 
vided for  by  that  section,  and  as  that  is  a  law  only  regulating 
modes  of  procedure,  and  not  affecting  rights  of  property,  we 
think  the  interpretation  given  to  it  in  the  case  of  Davi$  v.  fp* 
finger^  18  Id.  378  [79  Am.  Dec.  184],  should  not  be  changed. 
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The  second  point,  we  think,  is  also  controlled  by  the  decis- 
ion which  establishes  the  right  to  intervene.  The  ground 
jpon  which  the  interveners  are  allowed  to  become  parties  to 
ibis  action  is,  that  by  reason  of  their  lien  upon  the  property 
attached  they  are  interested  in  preventing  the  plaintiff  recov- 
ering a  judgment.  They  are  for  this  purpose  defendants  in 
the  action,  and  as  the  allegations  in  their  complaint,  aside 
from  those  made  for  the  purpose  of  showing  their  right  to 
intervene,  are  in  effect  a  denial  that  at  the  time  the  plaintiff 
brought  his  action,  and  attached  the  property,  he  had  any 
cause  of  action,  in  order  to  obtain  a  judgment,  so  far  as  they 
were  interested,  after  they  had  proved  the  facts  alleged  to 
show  their  right  to  intervene,  he  was  required  to  prove  his 
cause  of  action.  Although  in  the  case  of  Davis  v.  Eppinger^ 
18  Cal.  378  [79  Am.  Dec.  184],  and  in  the  case  of  Horn  v. 
Volcano  Water  Co.,  13  Cal.  70  [73  Am.  Dec.  569],  it  was  decided 
that  judgment  might  be  rendered  against  the  original  defend* 
ants,  it  was  because  under  our  system  the  court,  by.  its  judg* 
ment,  can  make  various  dispositions  to  meet  all  the  exigencies 
of  the  case,  and  thus  allow  the  plaintiff  to  recover  a  judgment 
against  those  defendants,  and  at  the  same  time  control  the 
judgment,  so  far  as  it  would  affect  the  intervener's  liens  upon 
ibe  property. 

The  objection  that  the  judgment  should  not  have  directed 
the  money  in  the  sheriff's  hands  to  be  paid  to  the  interveners 
fro  rata  cannot  avail  the  appellant,  because  it  is  a  matter  in 
which  he  is  not  interested,  and  those  who  are  interested  in  it 
have  not  appealed. 

But  a  judgment  having  been  rendered  for  the  plaintiff 
against  the  original  defendants,  that  portion  of  the  judgment 
which  sets  aside  the  plaintiff's  attachment  absolutely  was 
erroneous.  It  should  only  have  been  postponed  to  those  of 
the  interveners.  In  this  respect  the  judgment  must  be  modi* 
fied. 

The  record  in  this  case  appears  to  have  been  made  up 
amicably  between  the  attorneys,  and  some  of  its  defects  sup- 
plied by  stipulations,  and  neither  in  the  grounds  of  error  or  in 
the  briefs  is  any  distinction  taken  between  the  cases  of  the 
interveners,  although  there  appears  to  be  a  difference  which 
might  have  required  a  modification  of  the  form  of  the  judg- 
ment, but  not  in  a  matter  affecting  the  substantial  rights  of 
the  plaintiff,  who  alone  has  appealed. 

The  cause  must  be  remanded  to  the  court  below,  with  direo- 
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tions  to  modifiy  the  judgment  by  Btriking  out  that  portion 
which  directB  the  attachment  of  the  plaintiff  to  be  set  aside, 
and  by  directing  the  money  in  the  sheriff's  hands  to  be  ap- 
pliedy  first  to  the  payment  of  the  judgments  of  the  intevenors 
pro  rataj  and  the  surplus,  if  any,  to  the  payment  of  the  plain* 
tiff 's  judgment.    Each  party  to  pay  his  own  costs  on  appeaL 

Field,  G.  J.,  concurred. 

Norton,  J.  (on  reheari^*  We  granted  a  rehearing  in  this 
case  principally  for  the  |  ucpose  of  considering  whether  our 
decision  might  not  be  modified  so  as  to  allow  the  parties  a  new 
trial.  The  merits  of  the  case  were  not  investigated,  and  at 
this  was  occasioned  by  an  uncertainty  as  to  the  proper  mode 
of  proceeding  under  the  anomalous  provisions  of  the  practice 
act  relating  to  interventions,  we  think  there  should  be  a  new 
trial.  In  other  respects  we  adhere  to  our  opinion  as  heretofore 
expressed. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  a  new  trial.    The  costs  of  this  appeal  to  abide  the  event 

Field,  C.  J.^  concurred. 

Brbob  WmoH  MAianuTTLT  ahd  Keoehabilt  Caused  No  Lrjvxr  «o 
Pabtt  affordi  him  no  groand  for  a  new  trial:  People  ▼.  Oufmbn^amf  6S  Am. 
Deo.  709;  and  lee  JeweU  ▼.  Lmeoln,  31  Id.  36;  OcoginM  ▼.  GUmort,  74  Id.  47& 
Nor  ia  it  groond  for  a  new  trial  that  the  oharge  of  the  ooort  was  eRoaaooiy  if 
the  Terdiot  waa  not:   WeUbom  ▼.  Weaver,  63  Id.  236. 

Nsw  Trial  wni.  bb  Gbabted  cr  Matbbial  Allboatiovi  abb  vot  Pbovbpi 
Byan  ▼.  Copee,  73  Am.  Dea  106;  or  npon  a  oootradiotory  Terdiot^  it 
ahowing  that  other  ooonta  were  ooniidered  beaidea  thoae  upon  which  the 
diet  purports  exprenly  to  be  foand:  Id. 

Thb  pbivgipal  cabb  is  oitbd  in  McComb  ▼.  Reed,  28  OaL  287,  aa  antfaofity 
for  the  altematiTe  modaa  whioh  may  be  pnmed  by  a  ■nbaequent  attaohiiig 
creditor  for  the  proteotion  ol  hia  rights.  And  it  ia  cited  in  Mining  Co,  t.  Arf- 
iiofi  Min,  Oo»,  3  Saw.  667,  as  an  example  of  the  reraraal  of  a  jndgmenti  taol^ 
ttioally  ootiBot  on  the  reoerd,  for  the  proteetiaa  of  the  rlghti  of  the  partiM. 
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Colt  v.  Ivbs. 

fn  Coimacnoirr,  Vk] 
nr  Stock  oy  Ooxtoratiov  are  rabjecte  ol  nli^  mortgigi^  or  vMft^ 
and  are  liable  to  attaohxnent  and  ezecotioD,  like  other  peiional  praperty. 
Wonr  QumiON  ooNCBRinKO  Shabsb  in  Stock  ov  CoBfo&iiiOK  la  be- 
tween a  Tendee  and  an  attaching  creditor  of  the  yendor,  aa  to  which  haa 
the  better  titley  and  it  appeara  that  an  inBtmment  of  transfer  or  aaaign- 
it  waa  executed  prior  to  the  aeryioe  of  the  attachment^  then  if  the 
I'a  pnrchaae  waa  made  in  good  faith  and  for  a  yalnable  oonaidara- 
tieo*  in  eqmty  his  title  will  prevail;  provided  he  has  done  all  the  law 
raq;airea  of  him,  and  all  that  it  is  possible  for  him  to  do  in  taking  posses- 
nos^  such  aa  the  nature  ol  the  property  is  snsoeptible  ot 

Sold  bat  not  legally  transferred  is  open  to  attachment  by  tile  enA* 

tan  el  the  TendoTy  npon  the  same  groond  aa  that  npon  whioh  per- 

■ooal  ehattels  sold  bat  retained  in  the  possession  of  the  yendor  avi 

liable  to  attaohment  by  the  ▼endor's  creditors;  and  facts  which  wiU 

the  retention  d  chattels  wiU  ezense  defects  in  the  transfer  of  the 


YwamaaL  ov  Svook  has  Madb  Enovt  to  get  the  aasfgnment  psr- 
flaotod  en  the  tnnafer  books  of  the  oorpofation,  and  on  fiulue  to  aoeom- 
pUali  thia  has  made  an  effort  to  make  the  assignment  as  notorious  as 
poaaiWis  nsing  not  only  doe  diligence  bat  all  possible  diligenos^  hia 
ntantion  ol  possession  is  exempted  from  the  oondemnation  of  the  law, 
•ad  a  perfeot  equitable  title  vests  in  his  vendee  whioh  will  be  proteoted 
•a  againat  sabasqnent  attaching  orediton  ol  the  vendor. 

UiMon  DnjoKEToa  has  skek  Uskd  by  both  porohaoer  and  vendor 
to  make  the  sale  and  delivery  ol  atook  aa  complete  as  possible^  the  rights 
of  an  attaching  creditor  d  the  vendor  will  not  be  placed  above  those  ol 
Hm  fionaiScfe  Dorohaser. 

Bill  in  equity  to  enjdn  the  levy  of  execntionB  upon  oertain 
■haieB  of  stock.    The  &ctB  are  as  follows:  One  Jarvis  was  ap> 
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pointed  the  guardian  of  petitioner,  Mrs.  C!olty  his  danghter,  a 
minor  and  unmarried.  There  came  into  his  hands  at  this 
time  five  thousand  dollars  in  cash,  no  part  of  which  she  has 
ever  received.  At  the  time  of  the  marriage  of  his  daughter, 
the  sum  of  money  above  mentioned  had  been  invested  by  Jar- 
vis,  together  with  money  of  his  own,  in  stocks  and  other 
securities.  It  was  agreed  between  them  before  the  daughter's 
marriage,  she  being  then  of  full  age,  that  she  should  select  in 
payment  of  the  money  in  the  hands  of  her  guardian,  fix>m  any 
of  the  securities  owned  by  him,  such  amount  as  would  be  equal 
to  that  sum.  She  chose  the  stock  of  the  Hartford  and  New 
Haven  Railroad  Company,  and  Jarvis  assented  to  such  selec- 
tion. The  stock  was  not  at  this  time  assigned  or  transferred 
to  her,  but  an  instrument  for  that  purpose  was  drawn,  which 
remained  unexecuted.  Said  stock  was  afterwards  attached  at 
the  suit  of  the  Middletown  Savings  Bank,  as  the  property  of 
Jarvis;  he,  not  knowing  that  the  stock  was  about  to  be  attached, 
had  gone  on  the  same  day  to  have  it  transferred  according  to 
his  agreement,  but  upon  hearing  of  the  attachment  he  did  not 
have  it  transferred;  afterwards,  however,  he  transferred  forty- 
nine  shares  of  said  stock  to  Mrs.  Colt,  subject  to  the  attach- 
ment before  mentioned.  The  instrument  of  assignment  or 
transfer  he  left  in  the  hands  of  one  Fitch,  the  secretary  of  the 
company,  for  record,  and  whatever  else  the  by-laws  of  such 
company  might  require  in  relation  thereta  At  the  same  time, 
he  surrendered  the  certificate  of  stock  which  he  held;  but  the 
president  of  the  company  then,  and  thereafter,  before  the  time 
of  bringing  the  present  suit,  declined  to  allow  the  instrument 
of  assignment  to  be  recorded,  or  any  transfer  of  the  stock  to 
be  made  on  the  books  of  the  company,  for  the  reason  that  the 
shares  had  been  attached.  The  instrument  of  assignment  was 
drawn  in  accordance  to  law  and  the  by-laws  of  the  company. 
Borne  time  afterwards  the  Middletown  Savings  Bank  recovered 
judgment,  which  was  satisfied  out  of  other  property.  The  at- 
tachment against  said  stock  was  then  determined,  and  it  was 
left  free  from  all  encumbrance  prior  in  date  to  the  assignment 
before  mentioned.  The  company  still  refused,  however,  to 
cause  the  transfer  to  be  recorded  on  their  books,  because  said 
stock  had,  subsequent  to  said  assignment,  been  attached  by 
one  Ives,  who  recovered  judgment,  which  was  satisfied  out  of 
other  property  before  the  commencement  of  the  present  suit 
The  present  suit  arises  out  of  attachment  levied  upon  said 
stock  as  the  property  of  Jarvis.   The  attaching  creditors  being 
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T.  Franch,  B.  8.  Bowland,  and  O.  E.  Whiting^  who,*  together 
with  Ives,  aie  made  respondents.  The  attaching  officer  was 
infinrmed  at  the  time  of  making  the  levy  that  the  stock  stood 
in  the  name  of  Jarvis  on  the  books  of  the  company;  but  that 
the  secretary  thereof  had  for  some  time  held  an  assignment  of 
the  same  to  Mrs.  Colt,  together  with  a  power  of  attorney  from 
Jarvis,  to  transfer  and  record  the  stock  to  her  on  such  books. 
Respondents  claim  a  lien  on  the  stock,  also  the  right  to  levy 
execotion  thereon,  and  sell  the  same  to  satisfy  their  claims 
against  Jarvis.  The  case  is  reserved  for  the  advice  of  this 
eoQxt. 

Baldwin  and  MeFarlandy  for  the  petitioner. 

PtrHm  and  Perkins^  for  the  respondents. 

By  Court,  Hinmak,  C.  J.  The  attaching  creditors,  who  are 
the  real  parties  in  interest  in  this  cause,  assume  that  by  a- 
ooorse  of  decisions  in  Connecticut,  stock  in  a  corporation  is' 
held  to  be  so  jwculiar  in  its  nature  and  character  that  no 
transfer  can  be  made  of  it,  or  even  any  equitable  interest  ac- 
quired in  it,  as  against  attaching  creditors,  unless  by  an 
aotoal  transfer  made  upon  the  corporation  books,  or  recorded 
in  them,  in  the  mode  prescribed  by  the  charter  or  by-laws  of 
the  institution;  and  the  cases  of  Marlborough  Mfg.  Co.  v.  Smithy 
2  Conn.  579,  Northrop  v.  Newtovon  and  Bridgeport  Turnpike  Co.^ 
8  Id.  544,  and  Northrop  v.  CurtiSj  5  Id.  246,  subsequently  sanc- 
tioned by  more  modem  cases  in  our  reports,  as  is  claimed,  are 
relied  upon  in  support  of  the  position.  The  -first  two  of  these 
cases,  and  the  case  of  Oxford  Twmpike  Co,  v.  Bwimd,  6  Id.  552, 
do  undoubtedly  decide  that,  in  actions  at  law,  in  cases  where 
the  legislature  in  the  act  of  incorporation  either  prescribe  the 
mode  of  transferring  stock  or  authorize  the  company  to  do  it 
in  their  by-laws,  and  the  company  do  in  their  by-laws  pre- 
Bcribe  a  mode  as  the  only  one  to  be  pursued,  that  mode  must 
be  followed,  or  the  legal  title  will  not  pass  by  an  assignment 
which  would  be  good  at  common  law  had  no  particular  and 
exclusive  mode  of  transfer  been  prescribed.  These  cases,  and 
others  to  the  same  effect,,  being  actions  at  law,  conversant 
only  with  what  at  the  time  was  considered  the  strict  legal 
title  to  corporate  stock,  have  necessarily  no  controlling  force 
in  a  case  depending  upon  equitable  instead  of  legal  principles. 
And  although  the  case  of  Northrop  v.  Curti$y  6  Id.  246,  was 
upon  a  bill  in  chancery  praying  that  the  legal  title  to  certain 
shares  of  stock  might  be  transferred  to  the  plaintiff,  who 
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I'laimea  the  equitable  title  thereto,  yet  the  case  itself  shows 
that  the  plaintiff  relied,  not  only  upon  what  he  considered  an 
equitable  as  distinguished  from  a  legal  assignment  of  the 
stock  to  himself,  but  more  particularly  upon  the  fact  that  the 
party  from  whom  he  claimed  to  have  derived  his  title,  such 
as  it  was,  had  only  an  equitable  interest  in  the  stock  to  as* 
sign,  and  therefore  could  not  create  in  the  plaintiff  or  his 
assignee  any  better  title  than  he  himself  had  in  it;  and  it  was 
upon  this  last  ground  that  he  insisted  that  the  intervening 
attaching  creditors  took  nothing,  because,  as  he  claimed,  the 
debtor's  equitable  interest  was  not  the  subject  of  an  attach- 
ment. The  court  was  of  opinion  that  the  debtor  had  a  valid 
legal  title  at  the  time  his  stock  was  attached  and  taken  in 
execution,  and  therefore  that  the  plaintiff's  title,  derived  firom 
him  subsequently  to  the  attachment,  was  of  no  validity,  and 
on  this  ground  dismissed  the  bilL  It  appears  to  us,  there* 
fore,  that  there  is  nothing  in  any  of  these  cases  that  ought  to 
control  our  determination  of  the  present  case  contrary  to  the 
strong  equitable  claim  of  the  plaintiff  as  shown  in  the  £eu^ 
found  by  the  court,  whatever  may  be  thought  of  some  of  the 
remarks  made  by  the  judges  in  giving  reasons  for  the  decisions. 
On  the  contrary,  the  cases  themselves,  so  Ceut  as  they  decide 
that  there  can  be  no  legal  transfer  of  stock  except  upon  the 
books  of  the  company,  or  by  an  assignment  actually  recorded 
on  those  books,  may  be  regarded  as  authorities  showing  that 
the  plaintiff  has  no  legal  title  to  the  stock,  and  is  therefore 
justified  in  applying  to  a  court  of  equity  for  relief. 

Shares  in  the  stock  of  a  corporation  are  the  subjects  of  sale, 
mortgage,  or  pledge,  and  are  liable  to  attachment  and  execu- 
tion like  other  personal  property.  And  when  the  question  is 
between  a  vendee  and  an  attaching  creditor  of  the  vendor  as 
to  which  of  them  has  the  better  title,  and  it  appears,  as  it  does 
here,  that  the  instrument  of  transfer  or  assignment  was  exe- 
cuted prior  in  point  of  time  to  the  service  of  the  attachment, 
then,  if  the  vendee's  purchase  was  made  in  good  faith  and  for 
a  valuable  consideration,  as  to  which  no  question  is  made  in 
this  case,  it  would  seem  that  in  equity  his  title  ought  to  pre- 
vail, provided  that  he  has  done  all  that  the  law  requires  of 
him,  and  all  that  it  was  possible  for  him  to  do,  in  taking  such 
possession  as  the  nature  of  the  property  ii9  susceptible  of.  In 
regard  to  chattels,  there  must  be  a  substantial  change  of  pos- 
session accompanying  and  following  the  sale,  or  it  will,  unex- 
plained, be  conclusive  evidence  of  a  fraudulent  trust, 
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will  render  the  sale  void  as  to  creditors.  Possession  being  the 
nsoal  indication  of  ownership  in  personal  chattels,  the  law 
looks  upon  the  purchaser's  neglect  to  take  and  hold  posses- 
sion of  the  property  purchased  as  evidence  that  the  sale  was 
fictitious^  and  therefore  as  to  the  vendor's  creditors  treats  the 
property  as  still  his,  notwithstanding  the  sale.  So  in  respect 
to  the  assignment  of  ordinary  choses  in  action,  there  must  be 
notice  of  the  assignment  to  the  debtor,  —  the  assignment  con- 
veying but  an  equitable  interest  in  the  thing,  and  notice  to  a 
trustee  being  in  equity  the  ordinary  and  only  practicable 
mode  in  which  an  assignee  can  protect  his  interest.  And  in 
the  case  of  the  purchase  of  stock  in  a  corporation,  there  must 
be  such  a  transfer  of  it  as  the  legislature  in  the  charter  or  by 
statute  prescribes;  and  notice  of  the  assignment  of  choses  in 
action,  and  the  transfer  required  by  statute  of  corporate  stock, 
stand  in  lieu  of  the  taking  and  retaining  of  the  possession  of 
personal  chattels  sold,  being  the  only  possession  the  nature  of 
the  property  admits  of.  These  elementary  principles,  for 
which  surely  no  authority  need  be  cited,  it  is  necessary  to 
bear  in  mind  in  considering  a  case  of  this  sort;  since,  if  a  good 
reason  is  shown  for  not  giving  notice  of  the  assignment  of  a 
chose  in  action,  as  was  the  case  in  Bishop  v.  Ilolcomh,  10  Conn. 
444,  or  for  the  failure  to  procure  a  transfer  of  stock  on  the 
books  of  a  corporation,  as  in  this  case,  which  would  have  been 
sufficient  to  excuse  the  taking  possession  of  personal  chattels 
sold,  then  upon  the  same  principles  upon  which  the  taking 
possession  in  the  latter  case  would  be  excused,  it  would  seem 
that  the  act  which  is  ordinarily  required  in  order  to  perfect 
an  assignment  of  a  chose  in  action  or  of  stock  in  a  corporation 
ought  in  equity  certainly  to  be  also  excused. 

The  application  of  these  suggestions  to  the  case  in  hand 
seems  quite  obvious.  We  need  not  determine  whether  the 
written  assignment  of  the  stock  by  Mr.  Jarvis  passed  the  legal 
title,  or  only  an  equitable  title,  since  it  is  very  clear  that  in 
either  case  it  passed  all  the  substantial  interest,  and  left  in 
him,  if  anything,  only  the  technical  legal  title. 

But  the  respondents  claim  that,  so  long  as  this  bare  legal 
title  remained,  with  no  knowledge  on  the  part  of  his  creditors 
that  he  had  made  the  assignment,  it  was  open  to  their  attach- 
ments as  his  to  the  same  extent  as  before  the  assignment.  We 
think  this  too  broad  a  claim.  The  ground  on  which  stock 
sold,  but  not  legally  transferred,  is  open  to  attachment  by  the 
eieditoni  of  the  vend(Nr,  is,  as  has  been  suggested,  the  same 
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upon  which  personal  chattels  sold  bnt  retained  in  the  posses- 
sion  of  the  vendor  are  liable  to  attachment  by  the  vendor's 
creditors.  The  principle  in  each  case  is,  that  the  retention  of 
possession  is  a  badge  of  fraud, — that  is,  is  evidence  of  a  ftmnd- 
ulent  secret  trust.  This  is  the  reason  given  in  the  recent  case 
of  Shipman  v.  JEtna  Ins.  Co,y  29  Conn.  245,  why  certain  stock 
sold  by  a  written  bill  of  sale,  but  not  transferred,  was  held  to 
pass  to  the  trustee  in  insolvency  of  the  vendor;  the  trustee 
being  held  to  have  taken  precisely  as  an  attaching  creditor 
would  have  done. 

But  it  is  well  settled  that  this  retention  of  posseesion  in 
every  case  is  only  a  badge, — that  is,  is  evidence  of  fraud,  to  be 
egarded  as  conclusive  where  the  retention  of  possession  is 
voluntary  and  unnecessary. 

And  it  is  to  be  observed  that  it  is  the  policy  of  the  law 
which  forbids  this  retention  of  possession,  and  the  liability  of 
the  property  to  attachment  is,  in  a  measure,  a  punishmenti 
either  for  the  actual  fraud  or  the  negligence  of  the  vendor. 
Hence  it  is  said  in  the  cases  on  this  subject  that  '*  proof  of  the 
payment  of  a  full  consideration,  or  of  the  justice  of  the  debt 
for  which  the  property  is  taken  on  legal  process,  accompanied 
with  the  highest  evidence  of  the  honesty  of  the  transaction, 
will  not,  in  general,  be  sufficient  to  repel  the  legal  effect  of 
neglecting  an  actual  removal  of  the  property":  MHUy.  Campy 
14  Conn.  219  [36  Am.  Dec.  488];  Kirtland  v.  Snow,  20  Id.  23. 
The  rule  therefore  is,  to  a  certain  extent,  punitive  in  its  char- 
acter, creating  something  in  the  nature  of  a  forfeiture  for  the 
violation  of  the  policy  of  the  law.  It  is  on  this  ground  that 
the  rule  is  relaxed  where  there  has  been  no  voluntary  viola- 
tion of  this  policy.  If  the  manual  delivery  of  the  article  sold, 
in  consequence  of  its  bulk  or  situation,  is  impossible,  the  de- 
livery and  taking  possession  are  excused.  So  where  the 
vendor  has  used  due  diligence  to  make  delivery,  and  the  ven- 
dee to  take  possession,  the  property  is  not  open  to  attachment; 
as  in  the  case  of  Meade  v.  Smith,  16  Id.  346,  where  it  was  held 
that  a  purchaser  in  New  York  was  to  be  allowed  a  reasonable 
time  to  come  into  Connecticut  to  take  possession  of  the  prop> 
erty  purchased;  and  it  is  always  held  that  a  grantee  is  to  be 
allowed  a  reasonable  time  to  get  his  deed  to  the  recording 
office.  Now,  whether  this  principle  ought  to  be  applied  in 
actions  at  law,  depending  upon  rigid  legal  principles,  to  the 
case  of  the  transfer  of  stock  in  a  corporation,  perhaps  depende 
upon  whether  we  regard  the  dictum  in  the  case  of  Newtown  and 
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Bridgeport  Tampile  Co,  y.  Northropf  3  Id.  644,  as  correct^ 
^Ihat  the  transfer  on  the  books  of  a  company  does  not  operate 
by  crying  notice  of  an  antecedent  conveyance,  but  is  a  fact 
enentially  necessary  to  originate  a  title.'' 

But  we  are  not  called  on  to  discuss  this  question  at  this 
time.     It  is  only  necessary  to  say,  therefore,  that  the  respond- 
ents admit  that  such  is  not  the  law  generally;   and  it  is 
claimed  merely  to  be  the  law  of  Connecticut,  founded  upon 
peculiar  views  which  have  obtained  here.    But  whether  it  is 
law  or  not,  so  far  as  regards  the  bare  technical  legal  title,  and 
to  be  adhered  to  in  trials  at  law,  we  are  satisfied  that  it  ought 
not  to  be  regarded  as  having  the  controlling  force  and  efficacy 
eUimed  for  it  in  equity.    No  such  ground  was  taken  or  sug- 
{Mted  in  the  case  of  Shipman  v.  jEtna  Ins.  Co.j  29  Conn.  245, 
befiore  referred  to;  and  tiie  late  case  of  Bridgeport  Bank  v.  New 
York  and  N.  H.  R.  R.  Oo.y  80  Id.  231,  proceeded  throughout  upon 
the  idea  that  the  plaintiffs  had  a  good  equitable  title  to  the 
stock  claimed  in  that  case*    In  analogy,  then,  to  the  princi- 
ples which  have  been  suggested,  we  think  the  effort  of  the 
vendor  to  get  the  assignment  perfected  on  the  transfer  books 
of  the  company,  and  on  CEulure  to  accomplish  this  his  effort 
to  make  the  assignment  as  notorious  as  possible  constituting 
not  only  due  diligence  but  all  the  diligence  on  his  part 
that  it  was  possible  to  exercise,  ought  to  exempt  this  reten- 
tion of  possession  firom  the  condemnation  of  the  law,  if  a 
retention  of  possession  ever  can  be.    Indeed,  the  retention  of 
possession  was  as  nearly  nominal  as  possible.  Assuming,  then, 
that  the  respondents  are  correct  in  the  claim  that  this  reten- 
tion of  possession  involves  the  retention  of  the  naked  legal  title 
also,  is  this  circumstance  sufficient  to  distinguish  the  case 
from  those  cases  where  the  retention  of  possession  by  the 
vendor  may  be  excused  or  justified?    In  the  case  of  the  sale 
of  personal  property,  the  mere  sale  is  ordinarily  sufficient  to 
pass  the  legal  title  between  the  parties  before  delivery;  while 
here  it  is  claimed  that  the  formal  transfer  on  the  books  of  the 
company  was  necessary  for  that  purpose.    But  ought  this  dis< 
tinction  to  be  allowed  to  deprive  the  petitioner  of  her  property, 
when  if  it  was  of  any  other  description  she  would  confessedly 
hold  it?    Is  the  distinction  so  material  that  the  case  must  rest 
upon  the  mere  fact  that  a  bare  legal  title  was  retained  against 
the  desire  of  the  vendor  and  his  utmost  effort  to  convey  it? 
This  certainly  is  to  place  the  case  upon  the  most  technical 
ground  possible,  and  it  would  vest  in  corporations  and  their 
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offioen  the  power  to  prevent  the  transfers  of  their  stock  hj 
the  holders  of  it^  —  a  power  which,  it  is  too  niii(')i  to  be  feared^ 
would  not  always  be  exercised  with  the  most  disinterested 
motives.  It  is  true,  there  will  sometimes  be  eases  where  a 
mere  t^hTiift^l  title  will  prevail;  bat  it  is  desirable,  so  £Gur  as 
pnuTticable,  that  the  substantial  and  equitable  ownership 
should  be  sustained  rather  than  a  technical  title;  and  so  £ar 
as  the  rule  was  intended  to  be  punitive  in  its  application,  in 
order  to  comjiel  a  conformity  to  the  policy  of  the  law,  there  is 
DO  reason  why  a  party  who  has  done  all  that  he  possibly 
could  should  be  made  to  suffer  any  penalty.  The  plaintiff,, 
then,  having  done,  or  having  had  done  for  her,  all  that  could 
be  done,  is  wholly  without  fault.  Her  debt  was  of  as  high  a 
nature  as  the  respondents'.  She  had  acquired  a  perfect  equi- 
table title  to  the  stock,  and  she  had  taken  every  possible 
means  to  obtain  the  legal  title  alsa  An  attaching  creditor, 
while  he  has  rights  which  have  been  too  long  and  too  defi* 
nitely  settled  to  be  disturbed  or  essentially  modified  by  judi- 
cial dedsion,  is  yet  by  the  modem  policy  of  our  law  regwied 
with  less  &vor  than  formerly,  when  attachments  and  sales  on 
execution  were  the  only  compulsory  mode  of  securing  an  ap- 
propriation of  a  debtor's  property  to  the  payment  of  his  debts. 
It  is  a  proceeding,  moreover,  by  which  one  creditor  may  gain 
a  preference  over  others  equally  deserving,  and  thus  contra- 
vene the  present  policy  of  our  insolvent  laws,  based  upon  the 
more  equitable  principle  of  an  equal  distribution.  And  it  is 
at  best  a  mode  of  seizing  property  without  previous  notice, 
which  is  always  injurious  and  often  ruinous  to  the  debtor. 

We  do  not  feel,  therefore,  that  we  are  under  any  obligation, 
without  any  substantial  reason  being  given  for  it,  to  place  the 
rights  of  an  attaching  creditor  above  those  of  a  bona  fide  pur- 
chaser, where  the  utmost  diligence  has  been  used,  as  in  this 
case,  by  both  purchaser  and  vendor  to  make  the  sale  and  de- 
livery complete  as  possible.  If  the  retention  of  the  bare  legal 
title  to  the  stock,  so  merely  formal  as  it  was  here,  does  not 
furnish  a  reason  for  holding  the  purchase  to  have  been  color- 
able and  conclusively  fraudulent  against  creditors,  as  we  think 
it  does  not,  then  it  seems  quite  clear  that  there  can  be  no 
otlier  which  would  subject  this  property  to  attachment  that 
would  not  apply  in  all  its  force  to  any  property  in  the  hands 
of  a  trustee,  and  subject  that  also  to  liability  for  the  trustee's 
debts.-  For  these  reasons,  we  are  satisfied  that  Mrs.  Colt  is 
equitably  entitled  to  the  stock;  and  that  the  attaching  cred« 
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itora  flhonld  be  enjoined  against  proceeding  to  levy  their  exe- 
cutionB  upon  it.    And  so  we  advise  the  superior  oonrt 

In  this  opinion  the  other  judges  concurred,  except  San* 
wovLDy  J.J  who  did  not  sit 

Shaub  of  Stock  whxthkb  Subjbct  to  Ezkutioh:  OoomU  v.  Jordan,  22 
Deo.  236. 

Stock  not  Liable  to  Attacidisnt  agactst  YsBTDOBt  WHmt  8e«  UmUd 
T.  Vcniffhan,  6  Am.  Deo.  375,  and  note  380. 

Stock,  Assiokabiutt  op,  akd  Mode  of:  See  Commercial  Bamk  efc  y.  Kort' 
rif^  34  Am.  Dee.  317,  and  note  329;  Duke  ▼.  CahanAa  Naniqaikm,  Co,,  44 
Id.472. 

The  nuxciPAL  case  is  cited  in  Reed  ▼.  Copdamd,  60  Conn.  488,  as  limiting 
and  explaining  the  earlier  state  deciaions  on  the  qnestiona  involred.  In  the 
latter  case,  the  oonrt  say  that  if  the  equitable  title  to  atook  ahonld  prevail  in 
Ibe  ease  here  reported,  with  much  stronger  reason  it  should  prevail  against 
ttttacfaing  creditors  in  the  case  here  cited,  as  between  the  original  parties  to 
tlM  transaction  and  their  representatives.  In  the  latter  case,  a  testator  had 
aarigimd  stock  to  a  legatee,  and  had  recognixed  the  title  as  being  in  hsr,  but 
■0  Isgsl  assignment  had  been  made  on  books  of  the  oorporation. 


BoswELL  V.  Goodwin. 

[SI  COHITBCnOUT,  74.] 

Smmrci  is  Ihadicbsixlb  to  Pboye  fact  not  alleged  in  the  bilL 
MomiAOE  GrvKT  akd  Recorded  when  Executed  to  secnre  advancements^ 
to  be  made  to  the  mortgagor,  or  liabilities  to  be  assumed  for  him  by  the 
mortgagee  in  future,  will  be  upheld  and  enforced  as  against  subsequent 
BMrtgages,  as  to  all  advancements  made  or  liabilities  assumed  prior  to 
the  execution  of  such  subsequent  mortgages. 

MOBTOAOE  OlTElV   A9D  RECORDED  TO  SECURE  AdTANCEMEXTS  to  be  made  to 

the  mortgagor  or  liabilities  to  be  assumed  for  him  by  tho  mortgagee  m 
future,  will  not  take  precedence  of  a  subsequent  mortgage,  also  recorded, 
and  upon  which  advancements  have  been  made,  when  the  prior  mort- 
gagee with  notice  in  fact  assumes  an  original  liability,  which  he  is  not 
compelled  to  do^  after  the  subsequent  mortgage  is  executed  and  advance- 
ments made  thereon. 

One  HA8  Actually  Made  or  Uvdertaxen  to  Make  Advance* 
MEMTS,  or  assumed  or  undertaken  to  assume  liabilities  for  another,  and 
has  taken  a  mortgage  for  indemnity,  which  he  has  recorded,  his  encum- 
brance is  consummated  and  cannot  be  defeated  by  a  subsequent  mort- 
gage. But  when,  without  some  further  act  to  be  done  by  him»  the 
mortgage  has,  and  can  have,  no  effect,  and  where  it  is  optional  with  him 
to  do  such  act  or  not»  whether  ho  should  not  be  required,  until  he  doee 
smoh  act».  to  reoogniss  the  intervening  rights  acquired  by  others,  and  be 
bald  ohargeable  with  notice  of  the  state  of  the  mortgagor's  title,  dia- 
clo— d  by  the  public  records  when  the  act  is  done,  fiiarf. 
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Bill  for  forecloeore.    The  opinion  states  the  £Eusts. 

MeFariandj  for  the  petitioner. 

FeUawe$  and  FeUaweSj  for  the  respondents. 

By  Court,  Sanford,  J.  The  evidence  objected  to  on  th« 
hearing  before  the  committee  was  inadmissible.  The  bill  con- 
tained no  allegation  of  the  &ct  which  that  evidence  was  intro- 
duced to  prove;  and  the  respondents,  having  no  notice  of  the 
claim,  cannot  be  supposed  to  have  come  to  the  trial  prepared 
to  meet  it.  For  this  error  of  the  committee  in  receiving  im- 
proper evidence,  therefore,  as  the  bill  now  stands,  the  respcmd* 
ents,  Seymour  &  Co.,  are  entitled,  upon  their  remonstrance,  to 
have  the  report  of  the  committee  set  aside. 

But  as  the  petitioner's  bill  may  be  amended,  so  as  to  render 
the  evidence  objected  to  admissible,  we  deem  it  proper  for  ns 
to  express  our  opinion  upon  the  merits  of  the  case  as  presented 
by  the  report  now  before  us. 

It  seems  to  be  settled  by  a  series  of  adjudications  that  mort- 
gages given  to  secure  advancements  to  be  made  to  the  mortgagor, 
or  liabilties  to  be  assumed  for  him  by  the  mortgagee  in  future, 
are  to  be  upheld  and  enforced  against  subsequent  purchasers, 
mortgagees,  and  attaching  creditors,  even  where  the  regLstration 
of  deeds  and  mortgages  is  required  by  law:  Cmne  v.  Deming^ 
7  Conn.  887;  and  although  it  is  optional  with  the  mortgagee 
whether  he  will  make  such  advancements  or  assume  such 
liabilities  or  not,  provided  they  are  made  or  assumed  in  good 
faith,  and  without  notice  of  the  subsequent  intervening  encum- 
brance: McDanieU  v.  Colvin,  16  Vt.  800  [42  Am.  Deo.  512]; 
Shirras  v.  Caty,  7  Cranch,  84;  Story,  J.,  iu  Conard  v.  Atlaniic 
Ins.  Co.y  1  Pet.  886;  Truscott  r  King,  6  Barb.  846. 

The  petitioner's  mortgage  was  given  on  the  24th  of  August, 
1855,  and  was  recorded  the  same  day.  The  condition  was  of 
the  tenor  following:  '*  Whereas  the  said  Boswell  has  agreed, 
from  time  to  time,  during  his  pleasure  only,  to  indorse  notes  for 
Ooodwin  &  Co.  as  they  may  desire,  but  so  that  there  shall  not  be 
outstanding  indorsements  at  one  time  exceeding  six  thousand 
iloUars,  and  whereas  we  have  given  him  our  joint  bond  of  even 
date  to  indemnify  and  save  him  harmless  from  all  such  indorse- 
ments, now  if  we  keep  and  fulfill  the  condition  of  said  bond, 
and  save  him  harmless  as  aforesaid,  then  this  deed  shall  be 
void,  otherwise  not." 

On  the  23d  of  January,  1858,  Goodwin  &  Ca  mortgaged  the 
«anie  property  to  the  respondents,  Seymour  and  Sage,  ooosfr 
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tadng  the  firm  of  Seymour  &  Co.  The  condition  of  the  mort* 
gage  recited  that  the  mortgagors  had  given  their  penal  bond  to 
the  mortgagees  ^'  in  the  sum  of  twelve  thousand  dollars,  pro> 
Tided  that  if  the  grantors  shall  pay  all  sums  that  may  be 
advanced  to  them  under  the  firm  of  Goodwin  &  Co.,  by  the 
grantees  composing  the  firm  of  Seymour  &  Co.,  by  note  or 
otherwise,  which  they  are  to  do  for  the  accommodation  of 
aaid  Goodwin  &  Co.,  and  save  them  harmless  therefrom, 
then  said  bond  to  be  void.  And  said  advances  are  at  no 
time  to  exceed  ten  thousand  dollars,  nor  to  be  made  but 
within  five  years.  Now,  if  we  keep  and  fulfill  the  condition 
of  eaid  bond,  then  this  deed  to  be  void,  otherwise  to  remain 
in  force.''  And  on  the  11th  of  February,  1859,  Goodwin  & 
Co.  gave  to  Seymour  &  Co.  another  mortgage  of  the  same, 
together  with  other  property,  the  condition  of  which  mortgage 
recited  that  the  said  Seymour  &  Co.  had  loaned  and  advanced 
to  them,  for  their  accommodation,  their  promissory  notes  to  the 
amount  of  five  thousand  dollars  (specifying  the  date  and 
amount  of  each  note,  and  when,  where,  and  to  whom  payable), 
and  providing  that  if  Groodwin  &  Co.  should  well  and  truly 
indemnify  and  save  harmless  Seymour  &  Co.  from  all  loss, 
costs,  damage,  and  harm,  by  reason  of  said  notes,  then  the 
deed  should  be  void,  otherwise  it  should  remain  in  force. 

Both  of  these  mortgages  to  Seymour  &  Co.  were  recorded, 
the  first  on  the  27th  of  May,  1858,  and  the  last  on  the  15th 
of  February,  1859,  and  in  both  of  them  the  petitioner's  mort* 
gage  was  expressly  mentioned. 

In  pursuance  of  the  agreement  between  the  petitioner  and 
Goodwin  &  Co.,  the  petitioner  from  time  to  time  indorsed  the 
notes  of  Goodwin  &  Co.  for  their  accommodation,  down  to  the 
eixth  day  of  March,  1861,  and  on  that  day  indorsed  the  note 
Cor  two  thousand  seven  hundred  dollars  described  in  the  bill, 
and  on  the  20th  of  March,  1861,  the  note  for  three  thousand 
dollars  described  in  the  bill.  Both  of  these  notes  the  petitioner 
lias  been  obliged  to  pay.  The  note  for  two  thousand  seven 
hundred  dollars  was  the  last  of  a  series  of  renewals  of  a  note 
indorsed  by  him  on  the  8th  of  January,  1858. 

Upon  this  state  of  the  facts,  the  note  for  two  thousand  seven 
hundred  dollars  is  entitled  to  precedence  before  any  of  the 
claims  of  Seymour  &  Co.,  under  either  of  their  mortgages. 
The  original  note  was  made  and  indorsed  by  the  petitioner  on 
the  8th  of  January,  1858,  fifteen  days  before  the  earliest  of  the 
mortRages  of  Seymour  &  Co.  was  made,  and  several  months 


172  BoBWKLL  V.  Goodwin.  [Ckmn. 

before  it  was  recorded,  and  for  that  indorBement  the  petitiwier 
has  never  yet  been  "indemnified."  And  as  his  original  lia^ 
bility  has  thus  been  continued  through  all  the  successive  re- 
newals of  the  paper,  his  original  security  also  has  continued^ 
and  he  has  now  a  right  to  resort  to  it  for  indemnity,  as  he  might 
have  done  if,  instead  of  renewing,  he  had  been  compelled  to 
pay  the  original  note  at  its  maturity:  BoUes  v.  Chawncey,  B 
Conn.  389;  Pond  v.  darhe,  14  Id.  334;  Smith  v.  Pri'Me,  Id. 
472;  Dunham  v.  Dey,  15  Johns.  555  [8  Am.  Dec.  282]. 

Of  the  existence  and  terms  of  the  petitioner's  mortgage, 
Seymour  &  Co.  were  in  legal  presumption  apprised  by  the 
record.     And  by  the  law  they  were  apprised  of  the  protection 
which  that  mortgage  afforded  the  petitioner  for  all  indorsements 
made  before  the  mortgage  to  them  was  given,  and  the  extent 
of  that  protection.    They  knew,  or  at  any  rate  they  are  charge- 
able with  the  knowledge,  that  the  original  note  was  outstand- 
ing, and  that  the  petitioner  was  liable  thereon  as  indorser, 
when  they  took  their  mortgages.     Or  if  they  did  not  know 
these  facts,  it  was  because  they  had  omitted  to  make  such 
Inquiries  as  men  of  ordinary  prudence  and  sagacily  usually 
make  under  such  circumstances,  and  intended  to  assume  the 
risk;  and  in  either  event  they  ought  to  abide  the  oonsequencee 
of  their  presumption  or  neglect. 

The  three-thousand-dollar  note  stands  upon  different  ground* 
That  was  an  original  note,  made  and  indorsed  long  after  both 
of  the  mortgages  to  Seymour  &  Co.  were  executed,  and  after 
advancements  had  been  made  under  the  first  of  them,  amount- 
ing to  more  than  twenty-five  thousand  doUarSi  and  under  the 
second  to  more  than  five  thousand  dollars,  both  of  which  suma 
still  remain  unpaid.  And  it  is  found. that  the  petitioner  had 
notice  in  fact  that  some  intervening  mortgages  upon  the  prop- 
erty mortgaged  to  him  had  been  given  by  Goodwin  &  Co.  to 
Seymour  <&  Co.  when  this  indorsement  was  made. 

The  peculiar  language  of  the  report  on  this  point  has  not 
escaped  our  notice,  but  we  think  the  fair  imx)ort  of  it  is  as 
above  expressed,  that  the  petitioner  had  notice  in  fact  of  these 
intervening  mortgagee, — ample  notice  of  the  existence  of  rights 
of  some  kind  residing  in  Seymour  &  Co.,  which  it  was  his  duty 
to  respect,  and  which  he  had  no  right  to  disregard.  We  deem 
it  of  no  essential  importance,  as  affecting  the  rights  of  these 
parties,  that  the  i)etitioner  did  not  know  for  what  **  precise  pur^ 
pose"  these  mortgages  had  been  made,  and  did  not  know  that 
Seymour  <&  Co.  had  made  any  advancements  to  Goodwin  4b 
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Ca  under  the  first,  or  paid  any  of  the  notes  loaned  npon  the 
secniityof  the  last  He  did  know  that  certain  mortgages  had 
been  made  to  Seymour  &  Co.,  and  consequently,  that  Sey- 
mour &  Ck).  had  acquired  some  rights  in  the  property  mort- 
gaged to  him,  which  rights  further  advancements  or  indorse- 
ments by  him,  if  allowed  to  take  precedence  of  their  claims, 
would  necessarily  aflTect  and  might  seriously  impair.  He  was 
informed  to  whom  these  mortgages  had  been  given,  and  he 
knew  that  the  town  records  would  disclose  the  true  character 
and  extent  of  the  encumbrance  created  by  them,  and  clearly 
indicate  the  source  from  which  exact  and  certain  information 
eould  be  obtained. 

"Whatever,"  says  Mr.  Justice  Story,  "is  sufficient  to  put  a 
party  on  inquiry  (that  is,  whatever  has  reasonable  certainty 
as  to  time,  place,  circumstances,  and  persons),  is,  in  equity, 
held  to  be  good  notice  to  bind  him":  2  Story's  Eq.  Jur.,  sec. 
400.  Or,  in  the  language  of  Mr.  Sugden:  "When  a  man  has 
sufficient  information  to  lead  him  to  a  fact,  he  shall  be  deemed 
connusant  of  it":  2  Sugden  on  Vendors,  c.  23,  sec.  1,  p.  552. 

The  petitioner  was  under  no  obligation  to  indorse  this 
note,  and  in  doing  it  with  the  knowledge  which  he  had,  and 
without  inquiry,  he  disregarded  the  rights  of  Seymour  &  Co., 
as  well  as  the  obvious  dictates  of  ordinary  prudence  and  die* 
cretion.  His  mortgage  was  indeed  on  record,  but  that  record, 
though  conclusive  evidence  of  notice  to  subsequent  encum- 
brancers, was  notice  only  that  the  petitioner  had  an  inchoate 
mortgage,  of  no  binding  force  upon  either  of  the  parties  to  it, 
imtil  some  indorsements  by  the  petitioner  should  be  made, 
and  the  only  utility  of  which  notice  was  to  indicate  the  source 
of  information,  and  put  subsequent  encumbrancers  on  inquiry. 

When  one  having  actually  made,  or  undertaken  to  make, 
advancements,  or  assumed,  or  undertaken  to  assume,  liabili- 
ties for  another,  has  taken  a  mortgage  in  proper  form  for  his 
indemnity,  and  placed  that  mortgage  uix)n  record,  his  encum- 
brance is  consummated,  and  he  may  safely  leave  it  to  its  fate. 
But  when,  without  some  further  act  to  be  done  by  bim,  the 
instrument  has  and  can  have  no  effect,  and  where  it  is  optional 
with  him  to  do  such  act  or  abstain  from  doing  it,  why  should 
he  not  be  required,  until  he  does  that  act,  to  recognize  and 
regard  the  intervening  rights  acquired  by  others,  and  be  held 
chargeable  with  whatever  notice  of  the  state  of  the  mortgagor's 
title  the  public  records  may  disclose  when  the  act  is  done  ? 
Why  should  not  a  mortgage  to  secure  future  advancementfl^ 
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to  be  made  or  not,  at  the  option  of  the  mortgageOi  be  treated 
in  all  respects  as  if  it  was  executed  when  the  oontemplated 
adTancements  are  made  in  fact? 

But  as  upon  this  point  there  is  understood  to  be  some  diver* 
tity  of  opinion  among  the  members  of  the  court,  we  prefer  to 
place  our  decision  upon  the  ground  already  indicated,  that  the 
petitioner  had  notice  in  fact  of  Seymour  &  Cc's  encumbrance 
upon  the  property  mortgaged  to  him,  when  he  indorsed  the 
three-thousand-dollar  note;  and  therefore,  that  his  claim  for 
that  indorsement  ought  to  be  postponed  to  the  claims  of  Sey* 
mour  &  Ca  to  the  amount  of  ten  thousand  dollars^  and  inter- 
est thereon,  under  their  first  mortgage,  and  to  the  full  amount 
of  the  notes  loaned  by  them  upon  the  security  of  their  second 
mortgage. 

We  have  expressed  these  opinions  in  view  of  the  probable 
amendment  of  the  plaintiff's  bill,  but  our  advice  to  the  supe- 
rior court  must  of  course  be  predicated  upon  the  record  as  it 
stands,  and  therefore  must  be  that  the  report  be  set  aside. 

In  this  opinion  Hinman,  C.  J.,  and  Dutton,  J.,  ooncurred* 
BuTLBBy  J.,  delivered  a  dissenting  opinion. 

MonaAiOB  no  Saouai  Fdtuxi  Advakgbb  «zpeoted  to  be  oontnotod  is 
filid  M  Against  sabMqiiMit  purohasen:  OommerekU  Bank  t.  Ommimgham^  tt 
Am.  Deo.  922,  and  note. 

MoBraAOB  GivxN  TO  SiouRS  FuTUBi  Advakcis  win  be  postponed,  at  te 
■aofa  adTanoea,  to  a  aeoond  mortf;age  reoorded  before  sooh  advanoea  wen 
Biadei  Spadtr  t.  Lanoder,  49  Am.  Deo.  461,  and  note  483. 

Bjkxxhdwo  or  Subsbquxht  Mortoaob  ta  not  notaoe  to  prior  mortgagee  ■• 
aa  to  limit  hia  right  to  make  advanoes  on  a  mortgage  to  aeooie  fatore  indebt* 
edneis;  nor  is  aotnal  knowledge  of  the  snbseqnent  mortgage  snffieient:  HaiM- 
/aekKrer^  etc  B(mk  t.  Bank  qf  PennayhanUi,  42  Am.  Deo.  240. 

Tn  nmoiPAL  oahb  n  oitxd  in  Ladue  r.  De^roU  eUi.  R,  R.  Cb.,  18  Ifioh. 
407»  where  the  ooort  adopts  the  reasoning  of  Sanford,  J.,  in  the  prinoipal 

ease,  thatamortgage  to  seoore  fatore  adYanoeaahoold  be  treated  as  ezecated 
at  the  time  when  the  advances  an  made. 

Tbb  ntmaPAL  oasb  n  upoaTBD  in  8  Am.  Law  B^.,  N»  &,  79^  and  a 
Talnable  note  appended  by  Judge  Redfield. 

EviDuroB  or  Dkfxnsb  not  Plxaoxd  oannoft  be  gifi«  aft  Ike  H^l 
V.  2rVyl0r»  76  Am.  Dea  11^  and  note  114^ 
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WooLP  V.  Ghalker. 

rn  GOHlTBCnOUT,  12L1 

ftMM»n  oi  Doo  Rbooqnizsd  bt  Cqmmov  Law  hM  always  hmn,  bdd  to  b« 
'^liMt''  cr  inferior^  and  entitled  to  lew  regard  and  protoetloa  than  prop- 
erty ta  flthiwr  dooMitio  ^w^w**1m 

Mmw  P1BB8QH  HAT  Kiu.  Map  Doo»  ot  odjO  that  IB  Jiiatiy  aiupaeted  of  beinc 
mad,  or  known  to  have  been  bitten  by  a  mad  dog,  without  any  regard  to 
the  right  ol  property  in  the  owner. 

If  Doo  Biooifas  MnomxTOus,  and  inelined  to  injure  the  property  of  othen, 
hie  owner  is  bound  to  reetrain  him  on  the  first  notioe,  and  liable  for  any 
SMSflhiirf  ho  may  thereafter  do  to  property  of  any  kind. 

Oto  OAViroT,  BT  Brtkbiko  Alonb  on  the  land  of  another  and  doing  misohie^ 
snbjeet  his  owner  to  the  action  of  trespass  quote  clauKm  /regU,  as  oatUe 
and  other  animals  may;  yet  if  the  owner  trespaas,  and  while  on  the  land, 
his  do|^  unbidden  and  against  Ids  will,  does  misohie^  snoh  action  of  tres- 
pass will  lie  for  the  injury. 

BoOb  WHCTHKK  BBiORB  MfWJHUVOUB  OK  NOT,  <»  if  so^  his  ownsT  hsB  knowl- 
edge of  bis  disposition  or  not^  if  actnally  lonnd  doing  misdiief  or  attempt- 
ing to  do  it  alone,  oat  of  the  possession  of  his  owner  or  the  charge  of  a 
keeper,  may  be  killed,  and  the  act  justified,  and  so  he  may  be  destroyed 
vader  any  cirenmstances  where  it  is  absolutely  neoeiiary  for  the  preser- 
vation of  property. 

Vo  AonoK  WILL  Lib  at  Common  Law  for  the  first  miiichief  committed  by  a 
dog  without  proving  a  sdenter. 

WkBiMKR  Doos  Kkft  on  Prbmises  or  THBiB  OwNBK  may,  by  their  noiae, 
become  nuisances  to  adjoining  proprietors,  and  subject  their  owner  to  ac- 
tion for  a  nuisance,  giMere. 

Doa  Which  is  in  Habit  of  Hauntino  the  dweUing-house  of  another  by  day 
and  nighty  and  which,  by  barking  and  howling,  disturbs  the  peace  and 
qoiet^  becomes  a  nuisance,  and  if  necessary  may  be  killed. 

ffkBooious  Doo  AoocaroMBD  to  Bitb  Mankind  is  a  oomraon  nuisance,  and 
may  be  destroyed  by  any  one,  and  the  destroyer,  if  sued  for  the  kiUing 
of  SQch  dog,  need  not  allege  or  prove  a  tdenier, 

Knmro  Fbbogioub  Doo  is  Wbonoful  and  at  the  peril  of  the  owner,  an«l 
therefore  prima  fadt  the  owner  is  liable  to  any  person  injured  by  such 
do|^  without  averment  or  proof  of  neg^enoe  in  securing  or  taking  cars 
of  him,  and  irrespective  of  any  question  of  nsgligence  of  the  plaintiff. 

WlBfHBB  OwNBB  OF  Fbbooioub  Doo  can  plead  the  willful  misconduct  of 
plaintiff,  after  warning,  as  contributing  to  an  injury  received  from  such 
dog,  even  if  such  conduct  was  the  sole  cause  of  i^  qwxrt, 

OwmDa  OF  Fbbooious  Doo  is  Liablb  if  he  bite  a  person  who  accidentally 
treads  upon  him  while  he  is  lying  at  his  owner's  door,  and  so  the  owner 
is  liable  if  such  dog  is  irritated  by  a  child,  and  he  bite  it. 

OwNBR  or  Fbbooious  Doo  is  Liablb  if  the  dog  is  permitted  to  run  at  large 
on  his  owner's  premises*  and  a  trespasser  is  thereby  bitten. 

Fbbooious  Doo  d  Danobbous  Instbumbnt  fob  PitoTBcnoN,  and  the  owner's 
keeping  him  on  the  premises  to  protect  them  against  trespassers  is  un- 
lawfnL  ^le  owner  has  no  right  to  keep  such  dog  for  sny  purpose,  unless 
be  is  kept  in  an  indcsure  or  building,  in  the  night-time,  with  cantien, 
and  as  a  ptotsoticii  against  criminal  wrong-doers,  and  if  his  sise  and 
isroeity  is  such  as  to  endanger  life,  then  only  as  a  pioteotion  against  a 
Islony  by  "accident  or  surprise." 
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CoimKTncoT  STATim  Maxbs  Owubb  of  Mischxstodb  Doa  ItAbte  for  hit 
tint  injury  to  property,  withoat  regurd  to  tba  owiMr't  knowlfldgd  of  a 
miachieroaa  piop«naity,  and  In  reipect  to  a  farodou  ono  it  eztonds  iSbm 
liability  of  the  owner  to  every  injniy  to  the  pereon,  whether  raeh  owner 
knew  of  hie  f  erodty  or  not^  onlen  oommitted  in  proteetion  of  his  maatarli 
premiaee  ageinat  a  felony. 

TBEBPA88  for  penonal  injtuy  done  by  a  dog.  The  plalntill^ 
a  trayeling  peddler,  was  well  acquainted  in  the  neighborhood, 
and  on  previons  oecasionB  had  called  at  defendant's  houses 
and  had  traded  with  him  and  family.  On  the  occasion  of  this 
his  last  yisit,  he  knocked  at  an  outer  door  for  admission^  and 
supposing  that  he  had  permission,  he  passed  through  an  entry 
into  the  sitting-room  of  the  house,  there  meeting  defendant 
and  his  family.  Upon  entering,  he  was  attacked  by  the  large 
and  ferocious  dog  belonging  to  defendant,  who  knew  of  the 
bad  disposition  of  the  dog,  and  of  his  having  attacked  several 
other  parties.  The  only  fault  of  which  plaintiff  was  guilty  waa 
in  entering  the  house  without  permission,  and  this,  as  before 
stated,  he  supposed  he  had  obtained.  The  court  found  that 
the  disposition  of  the  dog  was  such  as  to  render  him  im* 
proper  to  be  used  for  protecting  defendant's  house  during  the 
day,  when  his  family  or  himself  was  present,  from  any  one 
who  might  be  a  technical  trespasser  in  entering  the  house 
unbidden*  Upon  these  facts,  the  court  rendered  judgment  fcv 
plaintiff.  Defendant  brought  the  record  into  this  court  for 
revision,  assigning  as  error  that  upon  the  facts  found  judgment 
should  have  been  rendered  for  defendant.  When  the  record 
was  read  in  this  court,  it  appeared  there  was  no  questioii 
therein  which  the  court  could  consider  on  account  of  the 
irregularity  with  which  it  was  made  up.  Whereupon  a  post- 
ponement was  granted  that  a  new  finding  might  be  granted 
by  the  trial  judge  on  motion  for  a  new  trial.  Counsel  after- 
wards agreed  upon  a  substitution  of  a  motion  for  a  new  trial 
in  place  of  the  assignment  of  error.  This  was  allowed  by  the 
trial  judge.    Other  feusts  are  stated  in  the  opinion. 

C  Ives,  for  the  motion. 

C.  R.  IngeraoU  and  Clark^  contra. 

By  CJourt,  Butler,  J.  The  rule  applicable  to  aotioDe 
founded  upon  the  negligence  of  the  defendant,  ^  that  if  the 
negligence  of  the  plaintiff  essentially  contributed  to  the  in- 
jury, he  cannot  recover,"  is  too  well  settled  to  be  questioned; 
but  it  is  not  applicable  to  this  case.    There  is  but  one  ooont 
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in  this  deelaiatioD,  and  that  is  framed  upon  a  statntei  which 
eimctB  that  ^  whenever  any  dog  shall  do  any  damage,  either 
to  the  body  or  property  of  any  person,  the  owner,  etc.,  shall 
pay  8Qch  damage,  to  be  recovered  in  an  action  of  trespass.'^ 
This  statute  is  dear  and  comprehensive  in  its  terms;  and  if 
it  is  literally  constmed,  it  imposes  an  obligation  on  the  owner, 
etc^  of  every  dog,  to  pay  for  any  and  all  damage  it  may  do  of 
its  own  volition,  and  when  the  owner  does  not  set  him  on  and 
beoome  thereby  liable  to  be  sued  as  for  a  personal  trespass; 
and  the  questions  made  in  the  court  below  in  bar  of  the  action, 
relative  to  the  character  of  the  dog,  the  supposed  trespass  of 
the  plaintiff,  and  the  negligence  of  either  party,  were  imma* 
teriaL  The  act  extends  the  liability  of  the  owner  of  a  dog 
beyond  that  existing  at  common  law,  but  no  good  reason  has 
been  urged,  and  we  know  of  none,  why  the  intention  of  the 
legialature  should  not  be  holden  to  have  been  what  the  lan- 
guage imports;  and  there  is  very  clear  evidence  derived  from 
the  state  of  the  common  law  as  it  then  stood,  the  mischief 
which  occasioned  the  passage  of  the  act,  and  the  general 
policy  of  the  state  indicated  by  its  legislation  relative  to  dogs, 
that  such  was  their  intention.  As  the  law  in  relation  to  this 
animal  is  peculiar,  and  there  was  evidentiy  a  misapprehen- 
sion on  the  trial  in  respect  to  the  effect  of  the  statute  and  the 
applicability  of  the  common*law  doctrines  of  negligence  and 
•eUnUTj  and  such  misapprehension  has  been  before  observed, 
we  think  it  well  to  give  the  subject  a  somewhat  extended  con- 
sideration. 

At  common  law,  property  in  a  dog,  though  recognised,  has 
always  been  held  to  be  ^^base,''  inferior,  and  entitied  to  less 
rq;ard  and  protection  than  property  in  other  domestic  ani- 
mals. Three  reasons  may  be  assigned  for  this:  1.  ''Dogs  do 
not  serve  for  food,"  and  for  that  reason  "the  law  held  that 
they  had  no  intrinsic  value";  and  ''therefore,"  says  Black- 
stone  (vol.  4,  p.  236),  "though  a  man  may  have  a  base  prop- 
erty therein,  and  maintain  a  civil  action  for  the  loss  of  them, 
yet  they  are  not  of  such  estimation  as  that  the  crime  of  steal- 
ing them  amounts  to  larceny."  Although  since  protected  by 
express  statutes  from  theft,  the  common-law  estimate  of  prop- 
erty in  them  has  never  been  changed.  2.  Because  the  dog,  in 
comimon  with  the  class  of  wild  animals  to  which  he  originally 
belonged,  is  subject  to  the  most  distressing  and  incurable 
disease  known,  which  he  is  inclined  to  communicate,  and 
fiequentiy  if  not  destroyed  does  communicate,  by  his  bite,  to 
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animals  and  mankind.  For  that  reason,  any  person,  without 
regard  to  any  right  of  property  in  the  ownvr,  may  kill  a  mad 
dog,  or  one  that  is  justly  suspected  of  being  mad,  and  stand 
justified  at  common  law  and  by  our  statute:  R.  S.,  tit.  8,  sec.  73. 
8o,  according  to  modem  decisions,  he  may  be  killed  by  any  per- 
son, if  known  to  have  been  bitten  by  a  mad  dog,  although  the 
same  rule  would  not  be  applied  to  other  more  useful  and  leB» 
dangerous  animals:  Puinam  v.  Payne^  13  Johns.  312.  And  the 
third  reason  is,  that  the  dog  is  chiefly  propagated,  kept,  and 
used  for  purposes  (viz.,  hunting  and  the  protection  of  the 
fiunily,  person,  and  property  of  his  owner)  which  require  that 
he  should  retain  in  some  degree  the  natural  ferocity  and  in* 
clination  to  mischief  which  characterize  him.  Thus  kepi, 
trained,  and  used,  he  is  liable  to  become  mischievous,  and 
injure  the  property  of  others,  noisy,  and  a  private  nuisance, 
ferocious,  and  accustomed  to  bite  persons,  and  therefore  dan- 
gerous to  the  community  and  a  common  nuisance;  and  these 
three  characteristics  impose  corresponding  obligations  upon 
his  owner,  and  give  corresponding  methods  of  redress  for  an 
injury  committed  by  an  action,  or  by  the  destruction  of  the 
animal,  or  both. 

1.  As  to  injury  to  property.  If  a  dog  becomes  mischievoue 
and  inclined  to  injure  the  property  of  others,  "his  owner  ie 
bound  to  restrain  him  on  the  first  notice";  and  liable  for  any 
mischief  he  may  thereafter  do  to  property  of  any  kind.  Thi» 
is  elementary  law.  So,  although  a  dog  cannot,  by  entering 
alone  on  the  land  of  another  and  doing  mischief,  subject  his 
owner  to  the  action  of  trespass  quare  clausumj  as  cattle  and 
other  Miimals  which  are  naturally  inclined  to  rove,  and 
winged  animals  that  prey  upon  the  crops,  may  do,  yet  if  the 
owner  trespass,  and  while  on  the  land,  his  dog,  unbidden  and 
against  his  will,  does  mischief,  that  action  will  lie  for  the 
injury:  1  Ch.  PL  71;  Beckwith  v.  Shordike^  4  Burr.  2092;  Van 
Leuven  7.  Lyke^  1  N.  Y.  515.  And  so,  whether  before  mis- 
chievous or  not,  or  whether,  if  so,  his  owner  has  knowledge  of 
his  di/^position  or  not,  if  actually  found  doing  mischief,  or 
attemjfting  to  do  it  alone,  out  of  the  possession  of  his  owner  or 
the  charge  of  a  keeper,  he  may  be  killed,  and  the  act  justified 
at  common  law:  BarringUm  v.  Turner y  3  Lev.  28;  Frotheroe  v. 
Mathe\)8y  5  Car.  &  P.  581.  And  this  also  by  statute  in  thie 
state:  K.  S.,  tit.  3,  sec.  73.  And  so  he  may  be  destroyed  un* 
der  aiiy  circumstances,  where  it  is  absolutely  necessary  for 
1)^  ^reservation  of  properly:  Janson  v.  Brown^  1  Camp.  41; 
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Wells  ▼.  HecLdj  4  Car.  &  P.  568.  Other  animals  may  become 
vicioas  and  injure  persons  or  property,  and  the  injured  person 
may  have  his  action,  but  may  not  kill  them;  and  the  discrim- 
ination against  dogs  results  legitimately  from  their  pronenesa 
to  mischief^  their  uselessness,  and  liability  to  hydrophobia,  and 
the  consequent  base  character  of  property  in  them,  and  the 
necemty  for  that  protection,  inasmuch  as  the  right  to  an 
action  quare  davsum  is  limited  to  one  or  two  cases  only,  and 
no  action  at  all  can  be  had  at  common  law  for  the  first  mis- 
chief, or  without  proving  a  scienter, 

2.  The  dog  is  a  noisy  animal,  and  may  in  that  way  become 
a  nuisance  and  be  destroyed.  Thus  it  has  been  holden  that 
a  dog  which  is  in  the  habit  of  haunting  the  dwelling-house  of 
another  by  day  and  night,  and  by  barking  and  howling  dis- 
turb the  peace  and  quiet  of  its  inmates,  and  cannot  be  other- 
wise prevented,  may  be  killed;  although  a  wanton  destruction 
of  a  dog  may  not  be  justified:  Brili  v.  Flagler y  23  Wend.  354. 
Whether  dogs  kept  on  the  premises  of  their  owner  may,  by 
their  noise,  become  nuisances  to  adjoining  proprietors,  and 
subject  their  owner  to  action  for  a  nuisance,  seems  to  be  an 
open  question.  An  elementary  writer  says  they  cannot  (1 
Billiard  on  Torts,  2d  ed.,  644),  on  the  authority  of  Street  v. 
7\bgweUj  2  Selw.  N.  P.  1047,  where  an  action  was  brought  for 
keeping  a  kennel  of  pointers  so  near  the  plaintiff's  dwelling- 
house  as  to  disturb  his  family  during  the  daytime,  and  pre- 
vent ihem  from  sleeping  in  the  night,  and  there  was  a  verdict 
for  the  defendant.  But  that  case  has  been  doubted.  It  has 
been  remarked  that  Lord  Kenyon,  in  refusing  a  new  trial, 
intimated  that  if  the  nuisance  was  continued,  a  new  action 
ooold  be  brought,  which  was  an  intimation  that  an  action  could 
be  maintained;  and  Judge  Nelson,  in  Brill  v.  Flagler ^  23 
Wend.  354,  plainly  intimates  that  the  decision  is  not  a  correct 
exposition  of  the  law.  And  if  the  noise  of  a  boiler  manufactory, 
Fish  V.  Dodgej  4  Denio,  311  [47  Am.  Dec.  254],  or  a  steam- 
engine,  Davidson  v.  Isham,  9  N.  J.  Eq.  186,  may  be  a  nuisance, 
a  fortiori  should  a  kennel  of  pointers  who  disturb  the  sleep  of 
a  Camily  be,  for  undisturbed  sleep  is  not  merely  a  comfort: 
it  is  absolutely  necessary  to  health. 

3.  If  the  dog  be  ferocious  and  accustomed  to  bite  mankind, 
the  law  is  still  more  stringent  in  respect  to  the  duty  and  lia- 
bility of  the  owner,  and  the  right  of  others  to  destroy  it.  Thus 
9L  ferocuras  dog  accustomed  to  bite  mankind  is  a  common  nui- 
e&noe,  and  may  be  destroyed  by  any  one:  Barrington  v.  Tur^ 
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ner,  8  Lev.  28;  Braton  v.  Carpenter ^  26  Vt  638  [62  Am.  Deo. 
603];  DwOap  y.  Snyder^  17  Barb.  661;  1  Hilliard  on  Torts, 
2d  ed.,  645.  In  England,  if  the  owner  permit  him  to  run  at 
large  upon  the  highway,  he  is  indictable  for  a  misdemeanor: 
Bum's  Justice,  578.  And  if  sued  for  the  killing  of  snch  a 
dog,  the  defendant  need  not  allege  or  prove  a  scienter:  Maa^ 
well  V.  Palmertonj  21  Wend.  407.  The  keeping  of  such  a  dog 
is  wrongful  and  at  the  peril  of  the  owner,  and  therefore  prima 
facte  the  owner  is  liable  to  any  person  injured  by  such  a  dog, 
without  any  averment  or  proof  of  negligence  in  securing  or 
taking  care  of  it,  and  irrespective  of  any  question  of  negligence 
of  the  plaintiff:  May  v.  Burdett^  9  Q.  B.  101;  Card  v.  Case,  5 
Com.  B.  622.  It  has  been  doubted  whether,  in  respect  to  such 
a  dog,  the  owner  could  plead  the  willful  misconduct  of  the 
plaintiff,  after  warning,  as  contributing  to  the  injury,  even  if 
it  was  the  sole  cause  of  it:  May  v.  Burdett,  9  Q.  B.  101.  *'  It 
may  be,"  says  Lord  Camden  in  that  case,  '^  if  the  injury  was 
solely  occasioned  by  the  willfulness  of  the  plaintiff  after 
warning,  that  may  be  a  ground  of  defense  by  plea  in  con* 
fession  and  avoidance,"  and  it  would  seem  that  if  the  plaintiff 
have  knowledge  of  the  ferocity  of  the  animal,  and  provoke 
him  willfully,  he  should  be  considered  to  have  purposely 
brought  the  injury  on  himself,  and  be  left  to  bear  it,  although 
the  owner  of  the  dog  be  in  the  wrong  in  keeping  him:  1  "HH" 
liard  on  Torts,  2d  ed.,  652.  It  was  holden  expressly  by  Chief 
Justice  Lee,  in  Smith  v.  Pela\  2  Stra.  1264,  that  the  owner  of 
such  a  dog  was  liable  when  he  was  accidentally  trodden  upon 
as  he  was  lying  at  the  owner's  door  and  bit  the  person;  '^for/' 
said  the  chief  justice,  "it  [the  injury]  was  owing  to  his  [the 
owner]  not  hanging  the  dog  on  the  first  notice.  And  the 
safety  of  the  king's  subjects  ought  not  to  be  afterwards  en« 
dangered."  A  like  verdict  was  had  where  such  a  dog  was 
irritated  by  a  child  and  bit  it.  And  when  the  owner  of  such 
a  dog  has  permitted  him  to  run  at  large  on  his  own  premises, 
and  a  trespasser  has  been  bitten  by  him,  the  owner  has  been 
holden  liable:  Loomia  v.  Terry^  17  Wend.  496  [31  Am.  Dea 
306];  Sherfey  v.  Bartky,  4  Sneed,  58  [67  Am.  Dec.  597]. 

The  principles  which  underlie  these  decisions  relative  to  a 
ferocious  dog  were  fully  discussed  by  the  late  Judge  Sherman, 
and  adopted  by  this  court  in  Johnson  v.  Pattersonj  14  Conn«  1 
[35  Am.  Dec.  96],  which  was  an  action  brought  against  a  de» 
fendant  for  placing  poison  upon  his  own  land  so  that  it  could  be 
and  was  taken  by  the  plaintiff's  fowls  which  were  trespassing 
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A  man  may  not,  in  this  oonntry,  use  dangeions  or  nnneoesBaiy 
fatttroments  for  fhe  protection  of  his  property  against  tres- 
paBieri.  Such  instruments  may  be  nsed  in  England,  but  the 
principles  on  which  their  decisions  purport  to  rest  are  not  sos- 
tainable  or  applicable  here.  The  true  principles  of  the  com- 
mon law  are  recc^ized  here,  and  a  man  may  use  that  force 
which  is  necessary  to  protect  his  property,  and  no  more.  And 
he  may  keep  and  use  such  instruments,  and  no  other,  as  the 
•ime  necessary  degree  of  force  will  justify.  A  dog  is  an  in- 
strument for  protection.  A  ferocious  one  is  a  dangerous  in- 
strument, and  the  keeping  him  on  the  premises  to  protect 
them  against  trespassers  is  unlawful,  upon  the  same  principle 
that  setting  spring-guns  or  concealed  spears,  or  placing  poison- 
ous food,  is  unlawful. 

This  review  shows  that  the  defendant  in  this  case  would 
have  been  liable  at  common  law,  if  the  action  had  been 
brought  in  that  form.    The  court  found  that  the  dog  was  fero- 
cious, accustomed  to  bite,  dangerous,  and  an  improper  animal 
to  be  kept  for  protection  in  the  daytime,  and  that  the  defend- 
ant knew  it.    The  defendant  h^d  no  right  to  keep  such  a  dog 
tot  any  purpose,  unless  in  an  inclosure  or  building,  in  the 
night  season,  and  cautiously  as  a  protection  against  criminal 
wrong-doers,  nor  then,  perhaps,  if  his  size  and  ferocity  were 
such  as  to  endanger  life,  as  a  protection  against  an3rthing  but 
a  felony  *^  by  violence  or  surprise."    Certainly  he  could  not 
keep  him  on  his  premises  in  the  daytime  in  such  manner 
that  a  person,  by  accident,  mistake,  or  a  voluntary  or  involun- 
tary trespass,  might  be  exposed  to  his  fury  and  be  injured. 
In  this  case,  if  the  plaintiff  was  a  trespasser  at  all,  he  was 
so  unintentionally,  involuntarily,  and  by  mistake.    In  Beck*, 
with  V.  Shardikej  4  Burr.  2092,  it  was  holden  that  such  a 
trespass  might  be  justified.    However  that  may  be,  the  com- 
mon law  clearly  protects  a  trespasser  against  a  ferocious  dog. 
And  this  review  of  the  common  law  will  serve  to  show  that 
the  statute,  literally  construed,  does  not  go  a  great  way  beyond 
it    In  respect  to  a  mischievous  dog,  it  makes  the  owner  liable 
tor  the  first  injury  to  property,  and  without  regard  to  his 
knowledge  of  a  mischievous  propensity^    And  in  respect  to  a 
ferocious  one,  it  extends  the  liability  of  the  owner  to  every 
injury  to  the  person,  whether  the  owner  knew  of  his  ferocity 
orofit,  unless  committed  in  protection  of  his  master's  premises 
•gainst  a  felony . 
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That  it  was  the  purpose  of  the  law  thus  to  extend  protectimi 
to  persons  and  property,  further  and  conclusively  appears  from 
an  examination  of  our  legislation  respecting  the  animaL  The 
owners  of  dogs  have  often  been  heavily  taxed  for  them,  and 
authority  given  to  kill  them  if  the  taxes  were  not  paid;  and 
if  running  at  large  without  a  collar,  they  may  be  killed  by 
any  one.  We  have  seen  that,  by  statute,  any  person  may  kill 
them,  if  found  at  large  doing  mischief.  In  1732,  an  act  was 
passed  providing  that  when  any  contagious  disease  broke  out 
in  any  town,  in  order  to  prevent  the  spreading  of  it  by  dogs, 
they  should  all  be  killed  by  their  owners;  and  if  they  did  not 
kill  them,  any  person  might  do  it.  In  1786,  it  was  enacted 
that  if  any  sheep  were  killed,  and  it  was  not  known  by  what 
dogs,  and  complaint  should  be  made  on  suspicion  to  the  se* 
lectmen  or  sheep-master,  and  there  was  great  reason  for  sus- 
picion, they  might  order  the  dogs  to  be  killed;  and  that  the 
owners  of  such  suspected  dogs  should  be  liable  to  pay  for  the 
injury,  unless  they  could  prove  that  their  dogs  did  not  do 
the  mischief;  thus  not  only  depriving  the  owners  of  their 
property  in  the  suspected  dogs,  but  making  such  suspicion  a 
.prima  facie  ground  of  liability  for  the  value  of  the  sheep. 
'That  law  was  in  force  when  the  statute  in  question  was  passed, 
mnd  until  the  revision  of  1821.  In  1765,  an  act  was  passed 
reciting  in  the  preamble  that  much  mischief  had  been  done  by 
dogs,  and  that  the  hydrophobia  was  prevalent,  and  authorizing 
the  selectmen  of  towns  to  make  rules,  orders,  and  regulations 
for  confining,  restraining,  killing,  and  destroying  them,  and 
providing  penalties  for  enforcing  such  orders.  This  power  was 
subsequently,  in  1798,  transferred  to  two  justices;  and  in  1853, 
like  power  was  given,  concurrently,  to  towns,  and  thus  it  re- 
mains. In  1789,  an  act  was  passed  making  the  owners  of  dogs 
liable  for  all  damage  they  might  do  to  sheep,  '^  although  such 
owner  or  owners  may  not  have  known  such  dog  or  dogs  to  be 
accustomed  to  do  such  mischief," — thus  abrogating  the  com- 
mon-law doctrine  of  scienter.  Nine  years  afterwards,  in  1798, 
the  statute  in  question  was  passed,  abrogating  it  as  to  persons 
and  property  generally,  and  both  remained  on  the  statute- 
book  till  the  revision  of  1821,  when  that  expressly  relating  to 
sheep  was  omitted,  and  the  general  and  comprehensive  one  of 
1798  retained.  It  is  not  to  be  supposed  that  the  revisers  or 
the  legislature  of  1821  intended  to  withdraw  any  protection 
firom  sheep,  or  that  they  deemed  them  more  entitied  to  it  than 
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men,  or  that  the  change  was  made  in  favor  of  property  in  dogp; 
or  for  any  other  reason  than  because  they  were  engaged  in  the 
work  of  simplifying  and  condensing  the  laws,  and  thought  the 
statute  in  question  broad  enough  to  cover  the  whole  ground, 
and  therefore  omitted  the  others. 
A  new  trial  is  not  advised: 

In  this  opinion  the  other  judges  concurred. 


Doofl^  Pbofkbtt  nr:  See  TF^eoOey  v.  Harrit^  70  Am.  Dee.  268,  and  nois 
eiting  the  principal  case;  State  r,  McDuffie,  69  Id.  616.  The  principal  eaae  ii 
cited  in.  Blear  v.  Forehand^  100  Maaa.  141,  to  the  point  that  doga  have  always 
been  held  by  American  conrta  to  be  entitled  to  leaa  legal  regard  and  profteo- 
tiott  than  more  harmlesa  and  naefnl  domestic  animala. 

OwvxB  or  Danoebous  Andial  u  Liablb  for  any  damage  done  by  bin* 
alter  notice  of  one  act  of  miabehavior:  KUtrtdge  r,  BOioU^  41  Am.  Dee.  717» 
and  note;  Hrnddey  t.  Shnermmf  16  Id.  383,  the  animal  in  thia  eaae  being  a 
dog. 

Doo,  wmrmB  Person  mat  Oomxa  TanPAn  by  entering  alona  vpon 
the  land  of  one  not  the  owner:  See  note  to  Tonawcmda  R,  R,Oo.t,  Mungetf 
49  Am.  Dec  256. 

Doo,  WHEN  MAT  BE  KnxBD,  and  the  killing  jnatified:  HmfMe^  t.  3mtt» 
eon,  16  Am.  Dea  883;  note  to  Tonawa/nda  R.  E.  Co,  t.  Mtmgar,  49  Id.  200| 
Browm  r.  Carpenter,  62  Id.  603. 

Dog,  when  Bboombs  Nuisanob:  Brown  ▼.  Carpenter,  62  Am.  Deo.  603»  and 
■ate  606;  note  to  Loomie  t.  Terrff,  81  Id.  310. 

IjABnJTT  OF  Owner  bob  Damages  done  by  hia  dog:  Hinekley  v.  Bmermm^ 
16  Am.  Deo.  383;  note  to  Z^omiiy.  2Wyy,Sl  Id.  SIO;  and  those  to  Afte^^T. 
Barik^,  67  Id.  697^99. 

Doo^  AcnoN  bob  Injitbibs  to^  when  Lies:  See  Doimm  t.  Motk,  S8  Alk 
Deo.  677;  Perry  r.  PUppe,  61  Id.  387;  State  ▼.  McDt^ffie,  69  Id.  616,  and  notes 
to  theae  caaea;  Wheatiey  t.  ffarrk,  70  Id.  25& 

DOO,  InJUBT  BT»  when  not  NbCBSBABT  to  AIXBOB  OB  PbOTB  SdENTBBl 

fies  Angue  t.  Badm,  8  Am.  Deo.  626. 

Kbolbot  or  OwNBB  OB  Yzcuovs  Dog  rendera  him  prima  /ade  liable  to 
eirery  peraon  who  is  injured  by  each  animal,  after  notice  of  ita  Ticioaa  die* 
position.  It  does  not^  howerer,  render  him  abeolntely  liable.  His  negiigenoe 
wiU  not  render  him  liable^  if  Uie  negiigenoe  of  the  injnred  party  oontribnted 
to  sooh  isjvry:  VTiffiomf  t.  Iforaif,  74  Ind.  28,  citing  the  principal  case.  And 
in  case  of  a  mad  dog^  there  can  be  no  preaamption  that  hia  rabid  oonditlon  is 
the  owner's  faulty  nnleaa  he  haa  reaaon  to  believe  that  the  dog  had  been  bitten 
by  a  ralnd  ereatnre,  and  had  neglected  to  restrain  or  destroy  him  afterwards. 
In  saeh  ease^  the  oommon  law  would  afford  snitaUe  remedyi  ElUott  v.  Hern, 
S9Midk208.  Hie  proneness  of  the  dpg  to  madness  is  one  of  the  chief  canses 
wbkh,  has  led  to  the  statntory  legnlations  eopceming  him;  Id.  206^  also  citing 
lbs  principal  case. 

AioBOimH  Man  mat  batb  Such  BnuB  of  property  In  a  dog  as  to  sntltis 
kirn  to  msmtsin  sa  aotioa  lor  Its  vnlawfol  taking  or  dsstmotiflOt  yet  he 
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ln>T*BOflBflli(i«p«ljiBtiMdogMooildbetiMn]iJtel«C  m  guMewtton  lor 
hsnmjtA  mouiiob  lawt  IhmmqfWUtm  ▼•  Sftoii  4^ir«iMb48  Oona.  SMb 
clUng  tilt  prino^^  mm^ 

Wnnui  Oin  OAavor  bi  Bteouaar  vr  for  Mrfav,  Imt  «b|7  tiM  iwatwalar 
BAtter  ooiiiplain«d  of  In  tbt  ■(dmiwinn  cr  nJaofeiaB  of  ofidanos^  or  tho  mlingo 
of  tho  ooort  upon  qveotiono  of  Uw  mMng  In  tiio  omoi  (hfm  ▼•  Aofciw,  S^ 
Oonn.  91»  citing  the  prinoip«l  oom^ 

Tbm  noRnrAii  om  n  odkd  In  JETofaf  ▼•  iKoi^  S8  OUo  8t  Stf^  wImto  li 
VM  bild  flifti  ollii0D|^do0i  on  Inolodod  In  tiiognKal  niMof  tuMoftof- 
ttMif  my  bi  flofcjloolid  l»  m  ■ddtt&onal 
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Cook  v.  Gray. 

€V  BxRALnro  Statdts— Obuoatiov— Raan>T.— Ooatnwt  of 
dalty  was  entered  into^  and  jndgm^t  rendered,  under  a  itatnie  dedar- 
ing  that  no  writ  of  eapku  ad  ^ati^ademium  should  in  any  ease  be  issued 
■pon  a  judgment  recovered  by  a  party  not  at  the  time  a  resident  of  the 
state,  without  an  affidayit  of  fraud  against  defendant.  Subsequently  a 
statute  was  passed  repealing  the  above  requirement^  and  oontaining  no 
saving  clause  as  to  pending  suits.  After  this  a  writ  of  eapku  ad  mUii' 
JhohmUtm  issued  on  the  judgment  without  such  affidavit  of  fraud.  Held^ 
that  the  repealing  statnte  did  not  impair  the  obligation  as  to  bail,  but 
merely  modified  the  remedy. 

IllTfTTinTTTX  WHiLX  It  oaknot  Impazb  Oblzoatiov,  uuty^  at  pleasure,  regu* 
late  the  remedy,  both  as  to  past  and  future  contracts. 

tbaiM  ikiT  nr  Absknob  or  Exfrbss  Bvidxfcs  of  legislative  intent  that  a 
law  ahonld  operate  retrospectively,  the  court  will  not  so  construe  it^  has 
no  application  to  a  repealing  statute  not  affecting  vested  rights,  merely 
operating  on  the  remedy,  and  containing  no  saving  daase  as  to  pending 
suits.    Such  statute  will  have  a  retroactive  operation. 

Thx  opmion  contains  the  facts. 
PaUerson  and  Bayard,  for  the  plaintiff. 
Baiei  and  ComegySj  for  the  defendant. 

By  Conrti  OilpdIi  C.  J.  This  case  comes  up  on  a  case 
stated,  and  questions  reserved  for  hearing  before  all  the 
Judges. 

It  appears  firom  the  record  that  the  plaintiff,  Andrew  D. 
Cook,  institated  suit  against  one  George  Goes,  on  the  12th  of 
July,  1866;  that  Andrew  C.  Oray  became  the  special  bail  of 
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Oofifl  on  the  lOth  of  September^  1857;  and  that  judgment  was 
recovered  against  the  latter  on  the  23d  of  November,  1 859. 

On  the  14th  of  March,  I860,  a  writ  of  ea.  m.  was  sued  oat 
against  Gross,  returnable  to  the  next  May  term,  which  in  due 
course  was  returned  by  the  sheriff  non  est  tnventtM.  Both 
Cook  and  Goss  were  non-residents  of  this  state  at  the  time  the 
Judgment  was  recovered. 

A  writ  of  scire  faeioB  was  sued  out  against  Andrew  C.  Gray, 
as  special  bail,  on  the  10th  of  June,  1860,  returnable  to  the 
November  term  following. 

At  the  time  Mr.  Gray  became  special  bail,  the  fifty-second 
section  of  chapter  111  of  the  revised  statutes  of  this  state  was 
in  full  force. 

By  the  concluding  paragraph  of  this  section,  it  is  declared 
that  no  writ  of  capias  ad  satisfaciendum  shall,  in  any  case,  be 
issued  upon  a  judgment  at  the  suit  of  a  person  not  at  the  time 
such  judgment  is  recovered  residing  within  this  state,  without 
an  affidavit  of  fraud  first  made  and  filed,  as  thereinbefore  is 
specially  provided.  Afterward,  on  the  2l8t  of  February,  1869| 
for  reasons  not  generally  understood,  the  legislature  was  in- 
duced to  repeal  the  said  concluding  paragraph  of  section  52. 
This  was  done  after  the  entering  of  special  bail,  and  before  the 
recovery  of  judgment  against  Goss.  The  repealing  act  con- 
tains no  saving  as  to  pending  suits;  it  merely  declares  that 
<Hhe  concluding  paragraph,  being  the  last  six  lines  of  section 
52  of  chapter  111  of  the  revised  statutes  of  the  state  of  Dela- 
ware, be  and  the  same  hereby  is  stricken  out  and  repealed." 

No  affidavit  of  fraud  was  made  and  filed  by  the  plaintiff 
prior  to  the  issuing  of  the  writ  of  capias  ad  sati^aciendum; 
and  this  circumstance,  in  connection  with  the  construction  to 
))e  given  to  the  act  of  the  legislature  of  the  21st  of  Februaryi 
1859,  has  given  rise  to  the  controversy  in  this  suit, — a  contro- 
versy involving  a  consideration  of  the  power  of  a  state  to  change 
or  modify,  by  legislation,  the  remedies  given  by  the  existing 
law  for  the  enforcement  of  contracts. 

Upon  this  state  of  facts  two  questions  have  been  submitted 
for  our  decision:  1.  Whether  the  repealing  statute  of  the  2l8t 
of  February,  1859,  impairs  the  obligation  of  the  contract 
entered  into  by  the  defendant,  as  special  bail;  2.  Whether 
the  said  repealing  statute  should  be  so  construed  as  to  give  to 
it  a  retrospective  operation.  Both  of  these  questions  haw 
been  very  elaborately  and  ably  argued  by  counsel  on  both 
aides;  and  most  of  the  authorities  having  a  bearing  upon  tlM 
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•ubject  have  been  brought  to- our  attentioiL  We  propoee  to 
eoDBider  these  queetions  in  the  order  in  which  thej  have  been 
presented. 

In  regard  to  the  first,  it  may  be  proper  to  observe  generally 
that  a  diotinction  is  taken  in  the  books  between  a  contract 
and  the  obligation  of  a  contract.  Indeed,  the  distinction 
seems  so  manifest  from  the  very  terms  of  the  constitution,  as 
to  require  no  aid  from  judicial  interpretation  or  authority  to 
support  it.  A  contract  id  defined  to  be  a  compact  between  two 
or  more  persons;  or  an  agreement  to  do  or  not  to  do  a  par- 
ticular thing.  It  matters  not  whether  the  contract  be  executed 
or  executory, — expressed  in  terras  or  implied  by  law.  It  may 
in  form  be  a  grant,  which  in  efiect  is  a  contract,  but  a  contract 
executed,  the  obligation  of  which  continues  to  exist  for  its 
protection.  The  constitution  makes  no  discrimination  what- 
ever between  difierent  kinds  or  classes  of  contracts.  By  its 
terms  and  its  spirit,  it  comprehends  and  takes  under  its  pro- 
tection all  that  are  valid  of  every  description. 

The  obligation  of  a  contract,  that  is  to  say,  the  civil  obligation, 
— for  this  alone  as  distinguished  from  the  merely  moral  obliga- 
tion is  intended  to  be  protected  by  the  constitution, — is  that 
law  which  binds  a  party  to  perform  his  undertaking;  and  it 
consists  in  the  effective  force  of  the  law  which  applies  to 
and  compels  performance  of  the  contract,  or  a  compensatory 
equivalent  in  tiie  way  of  damages  for  non-performance.  It  is 
not  in  the  contract  itself  that  the  obligation  as  an  inherent 
quality  can  properly  be  said  to  reside,  but  in  the  law  of  the 
contract. 

The  broad  and  unqualified  doctrine  that  the  existing  laws 
of  a  state  enter  into  and  form  an  essential  part  of  the  contract 
would,  it  seems,  if  carried  out  to  its  logical  results,  operate 
most  injuriously  in  restraint  of  the  legislative  power  of  the 
etates  over  subjects  hitherto  considered  as  being  clearly  withiu 
their  Intimate  jurisdiction.  Do  all  the  laws  of  the  state 
enter  into  and  form  part  of  the  contract  7  If  not  all,  then 
what  portion  of  them  7  And  where  are  we  to  draw  the  line 
of  discrimination  between  those  that  enter  into  the  contract, 
as  one  of  its  conditions  or  stipulations,  and  those  which  do 
not?  This,  at  least,  is  certain:  the  doctrine  that  the  law  of 
the  remedy  enters  into  the  contract  finds  no  sanction  in  the 
decisions  of  Chief  Justice  Marshall  or  the  other  great  judges 
of  his  day;  and  the  only  decisions  which  seem  to  give  counte- 
nance to  such  a  doctrine  are  of  comparative  modem  origin, 
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and  claim  a  different  paternity.  It  would  appear,  fh6rafixre> 
to  be  the  part  of  wisdom  to  adhere  to  the  old  doctrine  that 
whilat  the  laws  of  a  state  where  a  contract  is  made  determine 
its  validity,  construction,  and  obligation,  they  do  not  in  fact 
enter  into  and  become  an  essential  part  of  the  contract  itselfl 

The  distinction  between  the  obligation  of  a  contract  and  the 
romedy  for  its  enforcement  ought  to  be  considered  as  well 
established.  It  was  first  authoritatively  settled  in  the  year 
1819,  in  the  case  of  Sturges  y.  Crovminshidd,  4  Wheat  122. 
Chief  Justice  Marshall,  who  delivered  the  decision  of  the  court 
in  that  case,  says  that  ''the  distinction  is  founded  in  the 
nature  of  things,  and  that  without  impairing  the  obligation  of 
the  contract  the  remedy  may  certainly  be  modified  as  the 
wisdom  of  the  Iq;islature  shall  direct."  And  this  doctrine 
has  been  recognised  and  afi&rmed  by  a  long  series  of  decisions 
from  that  day  to  this. 

In  the  case  of  Charles  River  Bridge  t.  Warren  Bridge^  11 
Pet  581,  Mr.  Justice  McLean  declares  ^  that  after  a  careful 
examination  of  the  questions  adjudged  by  the  supreme  court, 
they  seem  not  to  have  decided,  in  any  case,  that  the  contract 
is  impaired,  within  the  meaning  of  the  federal  constitution^ 
where  the  action  of  the  state  has  not  been  on  the  contract." 
Even  as  late  as  the  case  of  BuUer  t.  Penmylvaniay  10  How. 
416,  the  supreme  court  say  that  the  contracts  designed  to  be 
protected  by  the  tenth  section  of  the  first  article  of  the  consti* 
tution  of  llie  United  States  are  *^  contracts  by  which  perfect 
rights — certain,  definite,  fixed,  private  rights  of  property — 
are  vested."  What  vested  right,  what  property,  can  a  party 
have  in  a  mere  remedy?  The  same  distinction  between  the 
obligation  and  the  remedy  is  to  be  found  in  Maeon  v.  Haile^  13 
Wheat.  870.  Also  in  Bronson  v.  Kimiej  1  How.  816,  where 
Chief  Justice  Taney  says:  ^^  A  state  may  undoubtedly  regulate 
at  pleasure  the  mode  of  proceeding  in  its  courts,  in  relation  to 
past  contracts  as  well  as  future."  So  also  in  McCracken  t. 
Hayward,  2  Id.  608,  in  which  Judge  Baldwin  concedes  the 
power  of  the  state  to  *^  prescribe  and  shape  the  remedy."  We 
might  cite  many  other  authorities,  but  it  is  not  our  purpose  to 
go  into  a  critical  examination  of  the  numerous  decisions  bear- 
ing more  or  less  directly  on  the  question,  which  have  been 
made  in  the  federal  and  state  coiuts.  The  distinction  may, 
perhaps,  be  considered  a  nice  one,  and  it  may  sometimes  be 
vezy  difficult  to  determf  ne  whether  a  law  affects  the  remedy 
er  impaiza  the  right 
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Neverihdesfl,  without  undertaking  to  criticiBe  the  wisdom  of 
the  distinction^  it  is  surely  enough  for  us  to  know  that  it  has 
been  authoritatively  settled  and  uniformly  held  by  the  federal 
tribxmals.  But  whilst  I  say  this,  I  must  in  candor  admit  that 
the  cases  of  Brotuon  v.  Kinzicy  1  How.  315,  and  McCracken  v. 
Haywardj  2  Id.  608,  go  further  in  favor  of  the  theory  that  the 
existing  law  is  incorporated  into  the  contract  than  any  of  the 
cases  which  preceded  them;  and  that  they  have  a  tendency, 
eepedaUy  the  latter,  to  confine  the  operation  of  the  distinction 
between  the  right  and  the  remedy  within  narrower  limits  than 
is  justified  by  previous  decisions  in  the  same  court. 

It  is,  however,  worthy  of  remark,  in  respect  to  these  cases, 
that  they  might  have  been  decided  on  other  grounds,  without 
touching  the  constitutional  question;  that  the  court  was  not 
unanimous;  that  they  were  decided  without  argument  on  the 
constitutional  question;  and  that,  in  fact,  they  constitute  an 
unwise  departure  from  the  settled  practice  of  the  court,  never 
to  decide  so  grave  a  question  as  the  constitutionality  of  a  state 
law,  unless  the  question  were  necessarily  involved  in  the 
decision  of  the  case  before  the  court.  In  neither  of  these  cases 
was  the  question  of  the  constitutionality  of  the  laws  of  Dlinois 
properly  before  the  court  for  its  decision. 

By  the  act  of  Congress  of  the  29th  of  September,  1789,  it  was 
provided  ^'that  the  forms  of  writs  and  executions,  except  their 
style,  in  the  circuit  and  district  courts  in  suits  at  common 
law,  shall  be  the  same  in  each  state  respectively  as  are  now 
used  or  allowed  in  the  supreme  courts  of  the  same."  And  by 
the  act  of  the  8th  of  May,  1792,  this  provision  is  substantially 
re-enacted,  "  subject  to  such  alterations  and  additions  as  the 
courts  respectively  shall  in  their  discretion  deem  expedient 

On  the  2d  of  March,  1793,  Congress,  by  another  act,  declared 
in  substance  that  writs  oifi.  fa.^  issuing  out  of  the  courts  of  the 
United  States,  should,  as  to  their  execution  and  the  appraise* 
ment  of  property  taken  under  them,  conform  to  the  practice  in 
aimlar  proceedings  in  the  state  courts. 

Under  this  state  of  the  law,  the  cases  of  WayinoLn  v.  South' 
ardy  10  Wheat.  2,  and  Bank  of  United  States  v.  Hahteadj  Id. 
51,  arose,  involving,  as  it  was  thought,  the  constitutionality  of 
certain  laws  of  the  state  of  Kentucky  in  relation  to  execution 
process;  but  the  supreme  court  of  the  United  States  held  that 
the  acts  of  Congress  of  1789  and  of  1792  did  not  apply  to 
atates  subsequently  admitted  into  the  Union;  and  that  as  the 
Kentucky  statutes  had  not  been  adopted  by  the  circuit  court 
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of  the  United  States  for  the  state  of  Kentucky,  they  did  not 
apply  to  the  United  States  courts.  The  supreme  court,  there- 
fore, declined  to  decide  the  question  of  the  constitutionality  of 
those  laws. 

'In  consequence  of  these  decisions,  Congress  passed  the  pro- 
cess act  of  May  19, 1828,  which  declares  'Hhat  writs  of  execu- 
tion and  other  final  process  issued  on  judgments  and  decrees 
rendered  in  any  of  the  courts  of  the  United  States,  and  the 
proceedings  thereupon,  shall  be  the  same  as  are  now  used  in 
the  courts  of  the  states."  And  it  provided  ^'  that  it  should  be 
in  the  power  of  the  courts,  if  they  see  fit,  in  their  discretion, 
by  rules  of  court,  so  far  to  alter  final  process  in  said  courts  aa 
to  conform  the  same  to  any  change  which  may  be  adopted  by 
the  legislature  of  the  respective  states  for  the  state  courts." 

By  this  law  of  1828,  the  circuit  court  had  authority  to  adopt 
the  Illinois  statutes  in  regard  to  final  process.  But  its  author- 
ity was  to  adopt  them  as  a  whole,  and  not  in  part  only.  The 
circuit  court,  however,  undertook  to  alter  and  adopt  them  in 
part  only,  which  was  not  warranted  by  the  act  of  Congress  of 
1828,  and  so  the  supreme  court  held.  Hence  there  was  no 
adoption  of  the  Illinois  statutes  according  to  the  meaning  of 
the  act,  and  the  question  of  their  constitutionality  was  not 
legitimately  before  the  court  for  adjudication.  And  yet  a 
majority  of  the  judges  assumed,  contrary  to  the  settled  prao- 
tice  of  the  court,  to  decide  without  argument  a  grave  constitu- 
tional question  not  properly  before  them,  and  the  deciding  of 
which  was  not  necessary  to  the  decision  of  the  cases  before 
the  court.  Judge  McLean,  in  dissenting  from  the  opinion  of  the 
majority  of  the  court,  says  that  the  points  certified  from  the 
circuit  court  ''would  be  answered  by  saying  that  the  acts  of 
the  legislature  referred  to  can  have  no  operation  in  the  case." 
^And  he  expresses  his  regret  that  the  court  deemed  it  ''neces- 
sary or  proper  to  consider  the  constitutionality  of  the  above 
acts,  and  holding  them  unconstitutional," — the  decision  of  the 
matters  before  the  court  not  requiring  this  judgment.  And  he 
remarks,  "It  is  the  more  to  be  regretted,  as  there  was  no  argu- 
ment, written  or  oral,  to  sustain  these  laws." 

Mr.  Justice  Catron  says,  in  the  case  of  McCraeken  v.  Hay^ 
irard,  2  How.  608:  "  I  have  formed  no  opinion  whether  the 
statute  of  Illinois  is  constitutional  or  otherwise.  The  question 
raised  on  it  is  one  of  the  most  delicate  and  difi&cult  of  any 
presented  to  this  court;  and  as  our  decision  affects  the  state 
courts  throughout  in  their  practice,  I  feel  unwilling  to  form  or 
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express  any  opinion  on  so  grave  a  question,  unless  it  is  pre* 
eented  in  the  most  undoubted  form,  and  argued  at  the  bar." 

Under  these  circumstances,  we  may  well  view  with  caution 
the  tendency  of  these  decisions  to  ignore,  to  some  extent,  at 
least,  the  distinction  between  the  right  and  the  remedy, — a 
tendency  which  finds  no  sanction  in  the  previous  decisions  of 
the  court,  and  which,  as  it  appears  to  us,  would  be  both  un- 
wmnd  and  unwise  to  follow. 

It  has  been  insisted  for  the  defendant  that  the  fifty-second 
section  formed  part  of  the  contract  of  bail,  and  that  as  a  con- 
sequence the  making  and  filing  an  affidavit  of  fraud,  as  pre- 
scribed by  that  section,  became  a  condition  precedent  to  the 
issuing  of  the  writ  of  capias  ad  satisfa^dendium.  If  this  posi- 
tion be  sound,  the  plaintiff  must  fail. 

But  it  is  to  be  remarked  that  the  entire  chapter  to  which 
the  fifty-second  section  belongs  has  relation  to  the  remedy, — 
its  whole  object  being  to  regulate  execution  process.  Now,  all 
the  processes  in  a  cause,  whether  original,  mesne,  or  inter- 
mediate or  final,  are  of  the  remedy.  In  a  general  or  compre- 
hensive sense,  the  term  ''process  "  signifies  all  the  proceedings 
in  action,  from  its  inception  to  its  conclusion.  All  that  the 
legislature  has  done  has  been  to  alter  the  mode  of  procedure, — 
to  do  away  with  the  affidavit  of  fraud,  which  before  the  repeal 
was  but  one  of  a  series  of  steps  or  processes,  each  tending  to 
the  same  end,  and  all  belonging  to  the  remedy.  If  arrest  and 
imprisonment  are  of  the  remedy,  as  it  must  be  conceded  they 
are,  why  is  not  the  affidavit  of  fraud  of  the  same  character?' 
And  if  it  is  competent,  as  it  undoubtedly  is,  for  the  legislature 
to  abolish  imprisonment  as  to  past  contracts,  without  impair- 
mg  the  obligation,  why  may  not  the  state  by  the  same  instru- 
mentality constitutionally  dispense  with  an  affidavit  of  fraud  T 
We  confess  ourselves  unable  to  discover  any  satisfactory  rea- 
son why  it  may  not  do  so. 

We  think,  therefore,  that  the  repealing  statute  did  not  touch 
the  obligation,  but  merely  modified  the  remedy.  Having 
arrived  at  this  conclusion,  it  remains  for  us  to  consider  the 
eeoond  question,  as  to  whether,  according  to  the  settled  rules 
of  construction,  the  repealing  statute  can  be  given  a  retro- 
spective operation.  Whether  it  is  just  or  wise,  as  a  genera) 
iLing,  to  pass  retrosi)ective  laws,  is  not  the  question.  We 
must  be  content  to  administer  the  law  as  we  find  it  settled  by 
authority,  and  not  as  we  would  have  it  to  be.  We  have  abun- 
dant authority  for  saying  that  the  states  may  enact  such  laws. 
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Nothing  certainly  can  be  found  either  in  the  federal  oonstita- 
tion  or  the  constitiition  of  this  state  prohibiting  them,  unleea 
they  are  properly  ex  post  facto  laws,  or  laws  impairing  the  ob- 
ligation of  contracts.  Subject  to  these  exceptions,  the  consti- 
tutional powers  of  the  state  cannot  be  doubted. 

But  it  is  contended  that,  in  the  absence  of  express  OTidenoo 
of  legislative  intent  that  the  law  should  operate  retrospect- 
ively, the  court  will  not  so  construe  it.  And  this  is  true  as  a 
general  proposition,  but  it  is  not  so  universally,  as  we  shall 
presently  endeavor  to  show. 

Numerous  cases  have  been  cited  by  the  counsel  for  the  de- 
fendant in  support  of  this  position,  all  of  which  have  been 
carefally  examined:  GiUmare  v.  Shooter y  2  Mod.  310;  Couch  t. 
Jeffries,  4  Burr.  2460;  Moon  v.  Durdeny  2  Exch.  83;  Dash  v. 
Van  Kleecky  7  Johns.  477  [5  Am.  Dec.  291];  JohMon  v.  Bwi^ 
reUj  2  Hill,  238;  People  v.  Caruaiy  6  N.  Y.  463;  Boyd  v.  Bar^ 
renger,  23  Miss,  269;  Plujnb  v.  Sawyer y  21  Conn.  351;  Bedford 
V.  ShiUingy  4  Serg.  &  R.  401  [8  Am.  Dec.  718]. 

Whilst  we  find  no  fault  whatever  with  the  law  of  these  cases, 
it  is  proper  to  remark  that  they  differ  from  the  case  before  vm 
in  very  important  particulars.  They  are  all,  I  think,  without 
exception,  cases  relating  to  positive  enactments,  and  involving 
vested  rights,  of  one  kind  or  another.  The  case  which  we  are 
called  on  to  decide  is  the  case  of  a  repealing  statute,  involving 
no  right  of  the  defendant,  either  vested  or  inchoate,  but  aim* 
ply  effecting  a  modification  of  the  plaintiff's  remedy. 

The  authorities  clearly  distinguish  between  these  different 
kinds  of  statutes  as  to  the  construction  to  be  given  thenu 
Hence  we  find  the  rule  which,  as  to  positive  enactments,  re* 
quires  express  evidence  of  legislative  intent  in  order  to  give 
them  retroactive  effect,  has  been  held  not  to  apply  to  repealing 
statutes.  Indeed,  it  would  seem  thieit  the  simple  fact  of  an  ab- 
solute repeal  of  a  former  statute,  without  any  express  saving 
clause,  is  so  inherently  significant  of  an  intent  to  do  awaj 
utterly  with  everything  which  may  have  arisen  under  the  ab- 
rogated statute,  unless  protected  by  the  prohibitions  of  the 
federal  constitution  as  to  require  the  courts  to  give  the  repeat 
ing  act  a  retroactive  operation:  Butler  v.  Palmery  1  Hill,  324. 
Dwarris,  in  his  treatise  on  statutes  and  their  construction^ 
page  676,  declares,  as  the  result  of  the  English  cases,  that 
^^  when  an  act  of  Parliament  is  repealed,  it  must  be  considered^ 
except  as  to  transactions  passed  and  closed,  as  if  it  had  never 
existed.''    And  Chief  Justice  Tindal,  in  speaking  of  the  effect 
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of  a  repealiDg  statate,  says:  ^^I  take  it  to  be,  to  obliterate  the 
etatate  repealed  as  completely  from  the  recordB  of  Parliament 
as  if  it  had  never  passed,  and  that  it  must  be  considered  as  a 
law  that  never  existed,  except  for  the  purpose  of  those  actions 
or  suits  which  were  commenced,  prosecuted,  and  concluded 
while  it  was  an  existing  law":  Key  v.  Ooodtoin^  4  Moore  &  P. 
341;  SurUe$  v.  Ellisony  9  Bam.  &  0.  760;  Maggs  v.  HwU^  4 
Bing.  212;  Key  y.  Goodwin,  6  Id.  676;  Jfilfer'a  Com,  1 W.  Black. 
451;  Brx  v.  Justices  of  London^  3  Burr.  1466. 

The  same  doctrine  is  recognized  by  the  supreme  court  of 
the  United  States  in  Yeaton  v.  United  States,  6  Cranch,  281, 
mud  in  Schooner  EcLchel  v.  United  States,  6  Id.  829,  where  it 
was  held  that  the  repeal  of  a  statute  giving  a  penalty  puts  an 
end  to  all  actions  pending  for  penalties  under  the  act  at  the 
time  of  passing  the  repealing  statute.  And  this  doctrine  ap- 
plies as  well  to  civil  as  criminal  proceedings:  Butler  v.  Palmer^ 
1  HiU,  324;  Stoever  v.  ImmeU,  1  Watts,  268;  Hampton  v.  Oom- 
fnonwealtkj  19  Pa.  St.  329. 

We  do  not  mean  to  be  understood  as  maintaining  that  the 
power  of  the  legislature  over  the  remedy  is  unlimited.  To 
abrogate  all  process,  and  thus  take  away  all  remedy,  wotQd 
amount  to  an  actual  denial  of  justice,  and  would  in  effect  im- 
pair the  obligation  of  contracts.  In  this  case,  however,  neither 
the  right  nor  the  remedy  is  impaired;  on  the  contrary,  the 
latter  is  merely  improved  and  facilitated. 

Ck>nsidering  that  the  repealing  act  of  February  21, 1869,  did 
not  impair  the  obligation  of  the  contract  of  bail^  nor  interfere 
with  any  vested  or  inchoate  right  of  the  defendant,  we  are  of 
opinion  that  the  plaintiff  is  entitled  to  recover,  and  we  shall 
therefore  so  certify  to  the  superior  court  for  New  Castle  County. 

All  the  judges  concurred  in  the  fisregoing  opinion,  with  the 
Oizoeption  of  Wootten,  J.,  dubitante,  but  who  expreesed  no  dis- 
Beucuis  ODunon* 
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134;  Lord  r.  Ckadbomne,  66  Id.  290;  Fbn  BamdfotA  r.  Sade,  76  Id.  888| 
Meapen^  Bemkr,  IFiSbwtl^  Id.  766^  aad  died  omm  in  note  thereto.  AatoM- 
pci£iig  statato^  M6  Oofin  ▼.  Bkh,  71  Id.  660,  and  noteu  At  to  amendatoiy 
tto^  M6  Wkippis  T.  Farrar,  64  Id.  00.  At  to  pMt  or  fatofo  oontnoti,  mo 
Hm^  ▼.  ilTefaom  62  Id.  604^  and  note  702;  Vm  Bamkbachr.  Sade,76lL 
M^aadnoteSOa  Aatoaibotmgvestedi3|^ti,eeeC^v. Adk,26Id.66% 
mmI  note  667. 

BcFiAL  07  dxATon^  eflM  en  pending  aotiona:  See  note  to  Stiphmmm  v» 
Z)lM^  46  Am.  Dee.  406;  ^Uotf  V.  OmmioMveaftA,  64 1^ 
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FLORIDA. 


Tbubtebs  of   Intbbnal   Impboybment   Fund  « 

Bailey. 

riO  Flobxda,  112.] 

Owna  Of  Bonds  dt  IimBirAL  IxFBOTnaDiT  Fmni^  iMoad  hy  virtM  cf 
the  Florida  »ot  of  Jannazy  ^  1865,  and  known  at  tfao  '^Intanial  Impiora- 
mont  Aot^"  may  enjoin  the  trustees  of  each  fond  from  applying  it  to  any 
other  pozpooea  Uum  thoee  specified  in  the  aet»  so  as  to  endanger  bis 
daim  by  lessening  his  second;  even  thoogh  snob  application  shoold  be 
voder  the  command  of  a  sabseqnent  act  of  the  legislature. 

LaaiSLA.Tinai  gan  CoNanrunoNALLr  Pass  No  Act  impairing  the  obligatioo 
of  contracts,  and  when  it  attempts  to  do  so^  it  is  the  sdlenm  duij  cf  the 
Jvdicial  department  to  declsre  such  law  nnll  and  void. 

WwMlK  Law  is  in  m  Natcteb  a  contract,  and  when  absolnte  rights  have 
▼ested  under  it^  a  repeal  of  the  law  cannot  divest  those  rights. 

iMoasLATUBM  iCAT  BT  AoT  convcy  in  trust,  pledge,  or  mortgage  for  the  benefit 
of  those  who  may  aid  in  the  constmction  of  certain  "internal  improvo- 
ments,"  a  fund  aLready  existing  and  possessed  by  the  state.  It  is  no! 
necessary  to  designate  in  the  act  all  of  the  improvements  to  be  aided  by 
snch  fond;  some  may  be  mentioned  and  others  pcetponed  nntil  thoee  fir^ 
designated  are  put  into  snocessfol  operation.  The  it  us  tees  of  the  fani 
created  by  the  act  cannot  be  heard  to  impeach  it. 

The  Gpinion  oontains  the  facts. 

BaUzell  and  Woodwardj  for  the  appellants. 

Papjfj  for  the  appellee. 

By  Court,  Walker,  J.    The  oomplaiiumt  in  the  oircnit 
oonrt  for  Middle  Florida  asked,  by  his  bill  filed  in  thii 
that  the  trustees  of  the  Internal  Improvement  Fond  be 
strained  from  appropriating  any  portion  of  said  fond  to  th« 
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dealing  oat  of  the  month  of  the  Apalachicola  Biverj  claiming 
that  sach  apparopriation  wonld  be  in  derogation  of  his  right  aa 
a  large  bond-holder  under  the  act  of  January  6, 1865,  creating 
nid  fond  and  providing  for  the  existence  of  said  trustees. 

The  trustees  answer,  among  other  things,  that  they  are  ex* 
pressly  conmianded  to  make  the  appropriation  complained  of 
by  an  act  of  the  general  assembly  of  February  14, 1861. 

The  cause  was  submitted  on  bill,  answer,  and  exhibits,  and 
the  judge  of  the  middle  circuit  having  granted  and  perpetu- 
ated the  injunction  as  prayed  for,  the  case  is  brought  before 
this  court  by  appeal. 

The  questions  presented  by  the  record  for  our  consideration 
•le:  1.  Did  the  general  assembly  of  1855  have  the  power  to 
pledge  the  Internal  Improvement  Fund  as  it  did,  to  aid  in  the 
eoDStruction  of  certain  roads,  etc.?  2.  If  they  had  the  power 
to  make  such  pledge,  would  any  subsequent  general  assembly 
have  the  power  to  divert  any  portion  of  said  fund  to  other 
purposes  than  those  designated  in  the  act  of  1855  ?  3.  Is  the 
appropriation  sought  to  be  enjoined  by  the  appellee  in  deroga* 
tion  of  his  rights  as  a  bond-holder  under  the  act  of  1855  7  and 
4  If  so,  has  he  a  remedy  by  injunction  against  the  trustees  7 

It  was  argued  at  the  bar  that  the  general  assembly  could 
not  pledge  the  Internal  Improvement  Fund  as  it  did  in  the 
act  of  1855,  because  the  eleventh  section  of  the  thirteenth 
article  of  the  constitution  declares  that  the  general  assembly 
shall  not  pledge  the  faith  and  credit  of  the  state  to  raise  funds 
in  aid  of  any  corporation  whatever.  But  to  our  minds  the 
difference  between  appropriating  or  pledging  a  fund  already 
raised  by  the  gift  of  the  United  States  to  the  state  of  Florida, 
and  the  pledging  of  the  faith  and  credit  of  the  state  to  raise 
Amds  not  yet  in  existence,  is  too  manifest  to  admit  of  much 
argument.  It  is  very  clear  that  the  general  assembly  could 
not  issue  what  are  known  as  *' faith  bonds"  in  the  banking 
history  of  this  country,  thereby  pledging  the  faith  and  credit 
of  the  state  to  raise  funds  in  aid  of  any  corporation;  but  we 
think  it  equally  clear  that  the  general  assembly  may  convey 
in  trust,  pledge,  or  mortgage,  for  the  benefit  of  tiiose  who  may 
aid  in  the  construction  of  certain  internal  improvements,  a 
fund  already  existing  and  possessed  by  the  state  through  the 
cession  of  Ihe  United  States;  and  more  firmly  are  we  of  this 
opinion  when  we  read  the  second  clause  of  the  eleventh  article 
of  our  state  constitution,  which  declares  thus:  ''A  liberal  sys- 
tem of  internal  improvemente,  being  essential  te  the  develop 
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ment  of  the  resources  of  the  country,  shall  be  encouraged  by 
the  government  of  the  state,  and  it  shall  be  the  duty  of  fba 
general  assembly,  as  soon  as  practicabloi  to  ascertain  by  law 
proper  objects  of  improvements  in  relation  to  roads,  canals, 
and  navigable  streams,  and  to  provide  for  a  suitable  applica- 
tion of  such  funds  as  may  be  appropriated  for  such  improve- 
ments." 

Nor  is  it  a  valid  objection  to  the  act  of  1855,  that  it  does 
not  designate  one  or  more  rivers  for  improvement  as  well  as  a 
canal  and  certain  railroads.  It  surely  could  not  have  been 
4he  expectation  of  the  framers  of  the  constitution  that  the 
.^general  assembly  would  be  able  at  any  one  time  to  designate 
all  the  improvements  that  were  through  all  time  to  be  aided 
by  this  magnificent  fund;  on  the  contrary,  the  general  assem- 
bly were  to  do  this  "as  soon  as  practicable,"  and  as  we  think, 
from  time  to  time,  as  the  means  at  their  command  would 
justify  it. 

It  is  very  evident  that  if  the  general  assembly  had  at  one 
time  provided  for  the  building  of  all  the  roads,  tiie  digging  of 
all  the  canals,  and  the  clearing  out  of  all  the  navigable  streams^ 
it  would  ever  be  desirable  to  build,  dig,  and  clear  out,  that  the 
scheme  would  have  been  so  gigantic,  and  the  fund  subjected 
to  such  a  multitude  of  drains  at  the  same  time,  as  effectually 
to  discourage  capitalists  from  investing  their  funds  in  aid  of 
any  improvements  whatever.  But  the  general  assembly,  as 
we  think,  took  a  wise  view  of  the  constitution,  and  therefore 
designated  in  the  beginning  only  a  few  grand  objects,  vital  to 
the  whole  state,  for  improvement,  leaving  others  to  wait  for 
their  share  of  state  aid  until  those  first  inaugurated  should 
have  passed  successfully  through  the  fiery  ordeal  of  their 
difficult  and  doubtful  struggle  into  existence.  Accordingly, 
the  general  assembly  of  1855  designated  for  state  aid,  in  the 
first  instance,  only  a  line  of  railroad  from  Jacksonville  to 
Pensacola,  firom  Fernandina  to  Tampa  Bay,  with  a  branch  to 
Cedar  Key,  from  Tallahassee  to  St.  Marks,  and  a  canal  be- 
tween Indian  and  St.  Johns  rivers.  After  these  roads  should 
be  built  and  prove  a  success,  by  being  able  for  five  consecutive 
years  to  pay  six  per  cent  on  the  capital  stock  paid  in,  and  the 
interest  on  the  bonded  debt  and  one  per  cent  yearly  to  a  sink- 
ing fund  on  said  debt,  ''then,"  as  provided  by  section  27,  "the 
trustees  of  the  Internal  Improvement  Fund  may  apply,  under 
the  direction  of  the  legislature,  the  annual  income  arising 
from  said  fond  to  other  purposes  of  internal  improvement^'' 
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etc.  So  it  will  be  seen  that  it  was  not  the  design  to  absorb 
the  whole  fiind  in  aiding  the  designated  improvements  to  the 
exclusion  of  all  others,  but  only  to  postpone  all  others  till 
those  first  designated  should  have  been  put  into  successful 
operation.  This  we  clearly  think  the  general  assembly  had 
the  right  to  do. 

But  it  was  also  objected  to  the  act  of  1855,  that  it  is  in  vio- 
lation of  the  act  of  Congress  ceding  the  lands  composing  the 
Internal  Improvement  Fund  to  the  state  of  Florida.  We  will 
not  discuss  this  question;  it  is  enough  for  us  to  know  that  the 
trustees,  the  appellants  here,  derive  their  existence  entirely 
from  the  act  of  1855.  They  are  its  creatures,  and  cannot  be 
heard  to  complain  that  the  author  of  their  being  did  not  give 
tix^m  greater  powers  or  less,  or  did  not  frame  them  in  any  wise 
difierent  from  what  they  are.  They  must  execute  the  law  as 
they  find  it,  and  if  they  deem  it  so  fraught  with  folly,  fraud, 
or  injustice  that  they  caimot  consent  to  superintend  its  opera- 
tions, we  know  of  no  escape  for  them,  except  in  resignation. 

It  was  further  objected  against  the  act  of  1855^  that  the 
power  reposed  by  the  constitution  in  the  legislature  over  the 
lands  composing  the  Internal  Improvement  Fund  could  not  be 
delegated  to  the  trustees,  it  being  a  matter  of  personal  confi- 
dence and  discretion;  but,  as  we  have  before  stated,  the  trustees, 
the  appellants,  cannot  be  heard  to  impeach  the  very  act  which 
gives  them  existence;  and  besides,  if  they  could  succeed  in 
showing  that  the  general  assembly  of  1855  could  not  delegate 
the  powers  contained  in  that  act,  would  they  not  show  at  the 
■ame  time  that  the  general  assembly  of  1861  could  not  delegate 
similar  powers  in  the  very  act  under  which  they  claim  the 
right  to  make  the  appropriation  complained  of  ?  It  seems  to 
ufi  that  this  alone  is  sufficient  answer  to  this  objection.  But 
we  will  state  further  on  this  head,  that  the  state  can  contract 
and  be  contracted  with,  and  carry  on  the  operations  of  her 
government  only  through  the  instrumentality  of  her  agents; 
and  of  course  her  legislature  must  have  authority  to  delegate 
to  her  agents  such  powers  as  will  enable  them  to  carry  out  her 
constitutional  wishes.  No  better  illustration  of  this  can  be 
found  than  that  afibrded  by  the  case  before  us,  1  he  legislative 
department  is  required  by  the  constitution  "to  encourage  a 
liberal  system  of  internal  improvements,"  to  "ascertain  proper 
objects  of  improvement,  and  to  provide  for  a  suitable  applica- 
tion of  such  funds  as  may  be  appropriated  for  such  improve- 
ments.''   How  could  these  requiremen  ts  of  the  constitution  be 
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complied  with,  except  by  delegating  the  neceesaiy  powers  to 
trustees  or  agents  ?    It  is  irai)ossible. 

We  conclude,  therefore,  after  mature  reflection  on  the  first 
point,  that  the  general  assembly  of  1855  did  have  the  power 
and  right  under  the  constitution  to  pass  the  internal  improve* 
meut  act  of  that  year;  that  they  did  have  the  power  and  right 
to  convey  the  lands  and  money  composing  the  Internal  Im- 
provement Fund  to  trustees,  to  be  held  in  pledge,  mortgage,  or 
trust,  for  the  payment  of  the  interest  of  the  bonds  authorised 
by  said  act,  and  the  other  purposes  therein  enumerated. 

Nor  can  we  persuade  ourselves  that  the  general  assembly  of 
1861  had  the  power  to  interfere  in  the  slightest  degree  with 
any  rights  which  have  become  vested  under  the  act  of  1855. 
By  that  act,  all  the  Internal  Improvement  Fund  is  conveyed 
to  trustees  for  certain  purposes  therein  named,  among  which  is 
the  payment  of  the  interest  on  certain  bonds,  such  as  those 
now  held  by  the  appellee.  And  now  that  said  bonds  have 
been  issued,  and  have  passed  for  a  valuable  consideration 
into  the  hands  of  bona  fide  holders,  who  have  taken  them  from 
motives  of  patriotism,  and  upon  the  faith  both  of  constitutional 
provisions  and  legislative  enactments;  now  that  our  roads 
have  been  in  a  great  measure  built  with  the  very  money  fur- 
nished by  the  holders  of  these  bonds,  and  the  whole  state  is  re- 
joicing in  the  use  of  them, — surely  it  would  be  in  the  last  degree 
wrong  for  a  subsequent  legislature  to  say  in  effect,  by  their 
act,  to  the  bond-holders:  We  have  gotten  all  out  of  you  we 
wanted;  we  have  gotten  your  money,  and  built  our  roads  with 
it,  and  now  we  will  take  the  fund  which  we  solemnly  and  irrev* 
ocably  pledged  to  the  payment  of  your  interest,  and  appropri- 
ate it  to  the  making  of  other  improvements.  But  such  is  not 
the  law.  The  state  is  as  capable  of  making  a  contract  as  an 
individual  is,  and  when  made,  is  as  much  bound  by  it 

The  legislative  department  can  constitutionally  pass  no  law 
impairing  the  obligation  of  her  contracts,  and  when  it  attempts 
to  do  so,  it  is  the  solemn  duty  of  the  judicial  department,  c(^ 
equal  and  co-ordinate  with  the  legislative,  each  being  supremo 
in  its  own  sphere  in  the  constitutional  system,  to  declare  such 
law  null  and  void. 

When  the  general  assembly  of  1855  conveyed  the  internal 
improvement  fund  to  trustees  for  the  benefit  of  the  purchasers 
and  holders  of  the  bonds  to  be  issued  under  it,  and  for  the 
other  purposes  therein  named,  they  made  a  law  in  the  nature 
of  a  contract;  and  the  supreme  court  of  the  United  States,  in 
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FUkher  v.  Peek,  6  Cranchy  87,  say:  ''  When,  then,  a  law  is  in 
its  nature  a  oontracty  when  absolute  rights  have  vested  under 
that  oontracty  a  repeal  of  the  law  cannot  divest  those  rights  "; 
flee  also  TerreU  v.  Taylor j  9  Id.  43,  and  Winter  v.  Jones,  10  Oa. 
190  [54  Am.  Dec.  379]. 

The  act  of  1861  is  an  attempt  to  repeal  the  act  of  1855,  in 
6o  far  as  it  seeks  to  divest  the  Internal  Improvement  Fund  from 
the  purposes  therein  indicated,  which,  as  we  have  shown,  can- 
not be  done,  since  rights  have  become  vested  under  it 

The  next  question  in  order  is,  Would  the  appropriatioii 
eought  to  be  enjoined  be  in  derogation  of  the  right  of  the  com- 
fdainant  as  a  bond-holder,  under  the  act  of  1855?  We  think 
it  would.  The  clearing  out  and  improving  the  channel  of  the 
Apalachicola  River  is  not  one  of  the  internal  improvements 
designated  in  said  act.  All  the  fund  having  been  appropri- 
ated, for  the  present,  to  the  purposes  mentioned  in  the  act,  it 
follows  of  course  that  the  rights  of  those  who  have  purchased 
bonds  on  the  Cedth  of  that  appropriation  would  be  violated  if 
Any  portion  of  the  fund  should  be  applied  to  any  other  purpose 
00  as  to  endanger  their  security. 

But  it  has  been  argued  that  the  Internal  Improvement  Fund 
is  a  vast  one,  consisting  originally  of  about  twelve  millions  of 
acres,  and  that  the  portion  which  the  trustees  are  about  to 
appropriate  to  another  object  is  so  small  as  not  to  affect  the 
Bafety  of  the  bond-holders.  We  are  not  satisfied  of  this.  An 
•xhibit  in  the  case  shows  that  the  amount  of  bonds  already 
issued  under  the  act  of  1855  is  $3,512,860.  We  are  not  in- 
formed how  much  has  been  appropriated  to  the  Indian  River 
Canal,  nor  are  we  informed  how  much  it  will  take  to  clear  out 
the  Apalachicola  River, — whether  twenty,  fifty,  or  a  hundred 
thousand  dollars;  but  we  are  inclined  to  think,  from  the  figures 
before  us,  that  no  money  can  at  present  be  spared  from  the 
Internal  Improvement  Fund  for  other  purposes  than  those  indi- 
cated in  the  act  of  1855;  and  besides,  this  is  not  a  question  of 
ability,  but.  of  principle,  for  if  it  be  once  conceded  that  the 
fond  may  be  applied  to  other  purposes  than  those  named  in 
the  act,  there  will  be  no  limit,  and  in  a  short  time  we  should 
probably  see  the  whole  fund  frittered  away  on  a  thousand 
local  enterprises,  and  the  object  of  the  constitution  in  requir- 
ing a  system  of  internal  improvements  to  be  adopted  would  be 
entirely  defeated.  Instead  of  having  that  gr^at  constitutional 
system  which  was  designed  by  James  T.  Archer,  one  of  the 
purest  men  and  brightest  intellects  that  ever  adorned  and 
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blessed  the  state,  in  conjunction  with  other  great  men  whose 
names  may  be  associated  with  his  after  donth;  instead  of 
that  system  which  has  enabled  the  state  of  Florida,  the 
weakest  in  population  among  her  sisters,  to  build  more  rail* 
road  in  the  same  length  of  time  than  any  other  state  in  the 
world;  instead  of  that  system  which  in  a  few  years  has  con- 
nected by  railway  Jacksonville  with  Quincy,  Tallahassee  with 
8t.  Marks,  and  Femandina  with  Cedar  Keys,  which  is  rapidly 
opening  the  canal  between  the  Indian  and  St.  Johns  rivers, 
and  has  graded  the  road  in  the  direction  to  Tampa  as  far  as 
Ocala,  and  promises  in  a  short  time  after  peace  shall  again 
smile  on  our  land  to  complete  the  road  to  Tampa  in  the  south 
and  Pensacola  in  the  west,  and  then  leave  a  fund  sufficient  to 
make  all  other  improvements  in  the  state  that  may  be  desir- 
able; instead  of  this  system  which  has  done  so  much  and 
promises  to  do  so  much  more,  if  we  permit  the  fund  to  be  ap- 
plied to  new,  disjointed,  fragmentary  enterprises,  unconnected 
with  any  system, — we  shall  see  the  whole  fimd  exhausted, 
nothing  great  accomplished,  and  our  constitution,  together 
with  the  pledged  honor  of  the  state  to  bond-holders,  violated. 

The  only  question  remaining  is,  whether  the  complainant 
has  a  right  to  the  remedy  by  injunction  prayed  for  against 
the  trustees.  It  has  been  argued  that  he  has  i^ot,  because  the 
trustees  represent  the  state,  which  cannot  be  suM.  It  is  true, 
the  state  cannot  be  sued,  but  where  the  state  appoints  an 
agent  or  trustee  to  pay  a  particular  debt  or  class  of  debts, 
with  a  specific  fund,  it  has  never  yet  and  never  can  be  held 
that  the  party  interested  in  the  fund  may  not  intervene  by 
injunction  to  prevent  such  agent  from  appropriating  the  fhnd 
to  an  entirely  different  purpose.    Buch  is  the  case  here. 

The  general  assembly  has,  in  compliance  with  the  ezpreas 
command  of  the  constitution,  inaugurated  a  liberal  system  of 
internal  improvements,  has  ascertained  by  law  proper  objects 
for  improvement,  has  appropriated  certain  funds  for  those 
improvements,  and  has  provided  for  a  suitable  application  of 
those  funds  to  said  improvements  by  placing  the  funds  in  the 
hands  of  the  trustees,  the  appellants,  with  strict  injunctions 
to  that  effect.  One  of  the  specified  purposes  for  which  the 
trustees  hold  the  fund  is  the  payment  of  the  interest  on  the 
bonds  held  by  appellee;  and  when  he  sees  the  trustees  about 
to  apply  those  funds  to  other  purposes  than  those  specified  in 
the  act  of  conveyance,  so  as  to  endanger  his  claim,  by  lessen* 
ing  his  security,  it  is  his  undoubted  right  to  have  them 
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•trained  from  doing  so  hy  injunction,  and  this  e^en  though 
the  threatened  misappropriation  should  be  under  the  oom* 
mand  of  a  subsequent  act  of  the  general  assembly  itsel£ 
Let  the  decree  of  the  circuit  court  be  affirmed,  with  costs. 


Law  iMPAOOiro  YtgrwD  Rioirb  or  th«  obligfttiont  of  »  oontrmct  is  iinoott- 
•kitatumal  mod  void:  Coffin  ▼.  Rich,  71  Am.  Dm.  659;  Hmderton  tie,  M.  JL 
Obi  t.  Didkermm,  66  Id.  148^  mad  DotM  io  thcM  omm. 

Bmhtb  abb  hot  Dbstbotbd  by  the  repeal  of  the  Uw  under  whieh  thej^ 
we  Mxinired:  Dixom  ▼.  Dixont  23  Am.  Deo.  478;  eee  bIio  Banger  r.  Qodkng^ 
i6Id.688;  YTifiter ▼. /omi^  64 Id.  879. 

Trb  tbdiozpal  GAflB  WM  egMii  bofore  tke  oonrt  on  en  applioetion  f or  a  r»- 
iMering,  end  wiU  be  fonnd  reported  in  10  FU.  218;  Id.  238.  In  both  oeew 
the  motion  wee  denied. 

TxB  rBoraiFAL  oaab  u  DunxouxsHBD  in  7Vti4teef  eft;  ▼•  QUaaon,  16  FU. 
109;  end  in  (hmnk$  ▼.  8mai9cm,  16  Id.  817,  818^  it  is  epprored  m  to  the 
lint  peresmph  of  jyUofim^  inpro^  but  el  the  eeme  time  held  not  to  epply  tai 
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Taylob  V.  Jbteb. 

Vatkie  II  Hatuxal  Gvardiah  ov  his  Mqvob  Chiu>  JkHBM  or  Wi 

and  M  faoh  ia  entiiled  to  its  eostody  and  managements 
OmAHT  TO  Fathui  ov  Lbttkbs  of  Guardiavship  o¥kb  Pn«m  akd  Tma^ 
BBTT  of  ma  MzvoR  Chili^  bom  in  wedlock,  and  made  by  a  oooit  of  eon- 
patent  jniiadictiony  where  the  child  and  father  were  domiciled,  atrengtii* 
ens  the  daim  of  the  latter  when  contested  beyond  that  jnrisdietion. 

Wm    HAfl    No    POWXB  TO    ApPODIT   TlSTAMSllTABT   GUABDXAH    lOm    HMB 

Chxld^  being  also  the  child  of  her  husband,  who  still  lives^  after  a  judg- 
ment or  decree  dirorcing  the  husband  and  wife  a  vkteuh  mairimimMp  and 
giving  the  custody  and  education  of  the  chUd  of  the  marriage  to  the  wife. 

TteTAMXNTART  GUABDIAN  OAMKOT,  BT  WiLL,  TBANSFXB  CoRODT  oC  hlS  Wmi4 

to  another. 

Flaob  of  Child's  Bibth  ib  nr  Law  m  Domicile  if  it  was  at  the  time  «f 
the  birth  the  domicile  of  its  parents. 

Domicile  of  Bibth  of  Motob  Contdiubs  until  the  child  has  obtained  a  110W 
domicile. 

IfnroB  IS  Ikcapablb  of  Chaiioino  his  Domioilb  dubiho  Mihobitt.  aad 
must  therefore  retain  the  domicile  of  his  parents. 

Misob's  Domioilb  gahkot  bb  Changed  bt  Act  of  Steabqbb  in  wrong- 
fully renumng  his  person;  as  when  such  remoTal  takes  place  without  tho 
consent  of  the  minor's  father,  who  still  lives. 

C0VBT8  Etbbtwhbee,  ov  Habeas  Cobpus  PBocBBDnroi^  to  Obtazh  Cdb- 
TODT  OF  Ihfaivt,  WILL  Take  Cabb  not  to  commit  such  child  to  impropsr 
or  unsafe  custody;  and  will  look  with  an  eye  siugle  to  the  intensts  ol 
the  minor.  Courts  will  recognize  the  father  as  the  diUd's  natural  guar* 
dian,  unless  he  is  shown  to  be  an  unfit  and  unsafe  custodian;  and  wfaera 
a  state  court  of  competent  jurisdiction  determines  that  the  father  is  a  fil 
and  proper  custodian  of  his  minor  child,  the  courts  of  a  sister  staAe 
Boi  distorb  his  anthority,  except  upon  the  most  orerwbelBiiBg 
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of  his  nnfitnflM  to  occupy  thiB  relation.  Especially  are  theee  doetriiMt 
applicable  where  the  child  has  been  remoTed  by  a  stranger  from  the 
of  his  father  to  a  foreign  state  without  the  ooiieent  of  the  latter. 


Habeas  corpus  to  place  custody  of  minor  child.  The  ens- 
tody  of  the  infant  was  awarded  to  the  applicant,  Samuel  Jeter. 
Other  feu^ts  are  sufficiently  stated  in  the  opinion. 

B.  HiUj  for  the  plaintiff  in  error. 

WUey  WiUiamBf  contra. 

By  Court,  Jenkins,  J.  This  is  a  contest  between  the  father 
And  a  maternal  uncle  of  a  child  under  fourteen  years  of  age 
(the  mother  being  dead),  for  the  custody  of  the  child.  The 
caae  came  before  the  court  on  a  return  to  a  writ  of  hdbecis  ear* 
pu$  sued  out  in  Maribn  County  by  the  father  against  the  uncle. 
The  answer  admits  the  possession  in  respondent  of  the  child, 
and  asserts  his  right  to  such  possession. 

The  court  below  awarded  the  possession  of  the  child  to  the 
Cather  (plaintiff  in  habeas  corpus)  j  and  the  respondent  excepted. 

The  record  discloses  the  facts  that  at  the  birth  of  the  child 
Oecar  T.  Jeter,  the  subject  of  litigation,  his  parents  were  domi- 
ciled in  Chambers  County,  Alabama;  that  they,  with  the 
child,  continued  to  reside  in  that  county  and  state  until  the 
death  of  the  mother,  early  in  the  year  1860,  when,  or  shortly 
thereafter  (the  father  then  and  still  residing  there),  respond- 
ent,  who  resided  and  now  resides  in  Marion  County,  Georgia, 
without  the  consent  of  the  father,  removed  the  child  to  the 
latter  county  and  state. 

The  defendant  in  error,  who  was  the  promovant  below,  rests 
his  claim  to  the  custody  of  the  child:  1.  Upon  his  natural 
guardianship,  the  result  of  paternity;  2.  Upon  an  order  and 
judgment  of  court  of  probates  of  Chambers  County,  state  of 
Alabama,  appointing  him  guardian  of  the  person  and  prop- 
erty of  the  child  after  the  death  of  the  mother,  to  wit,  in 
December,  1860. 

This  evidence  unquestionably  makes  a  prima  fade  case  for 
the  defendant  in  error. 

1.  It  were  a  useless  expenditure  of  time  and  labor  to  adduce 
either  argument  or  authority  in  support  of  the  general  propo* 
sition  that  the  father  is  the  natural  guardian  of  his  own  minor 
child,  and  as  such  entitled  to  its  custody  and  management. 

2.  And  again,  if  that  right  were  in  this  case  imperfect,  it 
teceived  judicial  recognition  and  confirmation  in  the  order 
and  judgment  of  the  court  of  probates  of  Chambers  County, 
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Alabama  (wherein  the  minor  was  bom  and  domiciled),  ap- 
pointing the  defendant  in  error  guardian  of  the  {)er8on  and 
property  of  his  child.  We  assume,  now,  that  the  domicile  of 
the  child  was  unchanged  at  the  time  of  this  appointment.  That 
proposition  will  be  fully  discussed  in  considering  the  case  made 
by  the  plaintiff  in  error,  to  which  we  now  proceed. 

The  plaintiff  in  error  relies  for  his  defense:  first,  upon  docu- 
ments drawn  from  the  records  of  Chambers  County,  Alabama^ 
viz.:  1.  A  decree  in  chancery,  whereby,  at  the  suit  of  Sarah 
Jeter  (the  mother),  she  was  divorced  absolutely  from  Samuel 
Jeter,  the  father,  and  the  custody  of  the  child  awarded  to  her; 
2.  Her  last  will  and  testament,  appointing  James  Taylor  (her 
father)  guardian  of  Oscar  T.;  and  3.  The  last  will  and  testa- 
ment of  said  James  Taylor,  appointing  plaintiff  in  error  his 
guardian.  Second,  upon  the  order  and  judgment  of  the  court 
of  ordinary  of  Marion  County,  Georgia^  appointing  him  guar- 
dian of  the  person  of  said  Oscar  T.  Third,  how  far,  then,  da 
the  Alabama  records  avail  him  to  overcome  the  claim  set  up 
by  the  defendant  in  error?  In  the  absence  of  the  decree  in 
chancery,  it  is  not  pretended  that  the  mother  oould,  by  last 
will  and  testament,  appoint  a  guardian  for  the  child,  the  father 
surviving  her.  Whether  or  not  she  could  do  so,  under  any 
circumstances,  in  Alabama,  we  need  not  consider.  In  Georgia^ 
there  is  an  enabling  statute  authorizing  widowed  mothers  to 
do  so.  It  is  enough  for  our  purpose  that  in  this  case  that  au- 
thority is  claimed  for  the  mother,  from  the  decree  alone. 
What,  then,  is  the  decree?  and  what  its  extent  and  force?  It 
is  simply  ^'  that  the  custody  iand  education  of  the  child  of  the 
marriage  be  and  the  same  is  hereby  given  to  the  plaintiff*^ 
(the  mother).  It  does  not  dissolve  the  relation  of  parent  and 
child  between  Samuel  and  Oscar  T.  Jeter, — does  not  bastardize 
the  latter. 

What  the  result  would  have  been  had  the  court  gone  further 
and  attempted,  by  decree,  to  separate  between  father  and  child 
as  efiectually  as  it  had  done  between  husband  and  wife, 
to  disfranchise  the  child  forever  from  paternal  authority,  we 
need  not  pause  to  inquire.  It  is  enough  for  our  purpose  that 
no  such  stringent  action  seems  to  have  been  contemplated; 
certainly  none  such  was  taken.  The  decree  of  the  court  an- 
nulled the  marriage, — put  an  end  to  the  cohabitation  of  the 
parents,  and  consequently  to  their  joint  control  and  nurture  ol 
the  child  of  the  marriage.  To  avoid  future  contest  between  them 
touching  this  matter,  it  awarded  to  the  mother  this  oontral 
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And  nurture,  influenced,  doubtless,  in  no  small  degree  by  ihe 
consideration  that  at  the  then  tender  age  of  the  child  nothing 
could  replace  a  mother's  assiduous  nurture  and  plastic  gov- 
ernment. Touching  the  guardianship  of  the  child,  the  decree 
settles  nothing,  except  as  between  the  father  and  mother 
under  then  existing  circumstances.  The  court  wisely  left  the 
matter  to.be  dealt  with  in  the  future,  under  altered  circmn« 
stances,  as  the  interests  of  the  child,  controlled  by  the  law  of 
the  land,  might  require.  The  mother  survived  the  divorce  a 
short  time  only,  but  during  the  brief  interval  exercised  with- 
out let  or  hindrance  the  delegated  authority.  In  anticipation, 
however,  of  her  demise,  she  attempted  by  testamentary  dispo- 
sition, to  devolve  the  guardianship  of  her  child  upon  her  own 
father,  to  the  exclusion  of  his.  Whence  was  the  authority 
to  do  this  derived?  Certainly  not  from  the  terms  of  the  de- 
cree. Did  it  then  result  from  the  nature  of  the  ofRce?  Is  the 
ciBce  of  guardian  or  trustee,  appointed  by  the  chancellor,  trans* 
mipsible  by  the  will  of  the  appointee?  We  hold  that  it  is  not. 
It  is  a  personal  trust,  revocable  during  the  life  of  the  ap- 
pointee (upon  a  proper  case  made)  by  the  rightful  tribnnid, 
and  invariably  terminating  with  that  life. 

In  this  case,  however,  there  appears  to  have  been  no  inter- 
ference by  the  father,  until  after  the  death  of  the  testamentary 
guardian  appointed  by  the  mother,  which  death  occurred  soon 
after  her  own. 

4.  The  guardian  of  her  testamentary  appointment,  James 
Taylor,  attempted  to  devolve  the  trust,  thus  irregularly  coming 
to  him,  upon  the  plaintiff  in  error,  by  like  testamentary  dis- 
position. Assuming  the  trust,  the  plaintiff  in  error  took  the 
child  into  his  custody,  and  removed  him  from  the  state  of 
Alabama  to  the  state  of  Georgia.  Whatever  may  be  said  of 
the  validity  or  invalidity  of  the  first  testamentary  appointment, 
we  hazard  nothing  in  holding  the  second  utterly  void. 

*'A  testamentary  guardian  cannot,  by  deed  or  will,  transfer 
the  custody  of  his  ward  to  another":  Shelford  on  Marriage  and 
Divorce,  691,  citing  Bedell  v.  Constable^  Vaughan,  179;  VUlareal 
V.  Melliahy  2  Swanst.  533. 

The  records  adduced,  therefore,  from  the  state  of  Alabama, 
do  not  sustain  the  right  of  the  plaintiff  in  error  to  the  custody 
of  the  child. 

He  must  stand  or  fall  upon  the  letters  of  guardianship 
granted  him  by  the  court  of  ordinary  of  Marion  County,  in 
the  state  of  (3eorgia.    It  appears  by  his  own  showing  that  ho 
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did  not  obtain  the  custody  in  virtue  of  this  app(Hntinent»  but 
sought  to  strengthen  it  thereby.  Was  this  a  valid  appoint- 
ment ?  It  was  not  an  appointment  induced  by  the  minor's 
accession  to  property  Ijdng  in  that  county,  or  being  under  the 
control  of  that  court.  We  have  no  evidence  of  such  occurrence, 
and  moreover  it  was  a  guardianship  of  the  person  only.  How, 
then,  did  that  court  acquire  jurisdiction  over  this  minor  ?  It 
becomes  necessary  to  inquire  where  his  domicile  was. 

6.  The  rule  of  law  is  '^that  the  place  of  birth  of  a  person  is 
considered  as  his  domicile,  if  it  is  at  the  time  of  his  birth  the 
domicile  of  his  parents":  Story's  Conflict  of  Laws,  sec  46. 
The  evidence  discloses  that  Chambers  County,  Alabama,  was 
the  domicile  of  this  child's  parents  at  the  time  of  his  birth; 
that  it  still  continues  to  be  the  domicile  of  his  father;  and  that 
he  actually  remained  there  until  a  short  time  prior  to  this 
appointment 

6.  Another  rule  of  law  is,  'Hhat  the  domicile  of  birth  of 
minors  continues  until  they  have  obtained  a  new  domicile  ":  Id* 

7.  And  still  another  rule  is,  "that  minors  are  generally  in- 
capable of  changing  their  domicile  during  their  minorityi 
and  therefore  retain  the  domicile  of  their  parents":  Id. 

The  conclusion  is,  that  this  child  has  not  now,  nor  ever  haa 
had,  any  domicile  other  than  Chambers  County,  Alabama. 
He  was  wrongfully  transferred  thence  to  Marion  County, 
Georgia,  and  as  he  could  not  change  his  domicile,  so  neither 
could  a  stranger  by  the  wrongful  removal  of  his  person. 

The  plaintiff  in  error  stands  before  the  court  in  the  attitude 
of  one  who  tortiously  seized  and  abducted  a  minor,  thereby 
claiming  to  have  given  jurisdiction  over  his  person  to  a  court 
in  Georgia,  and  then  calling  upon  that  court  to  exercise  that 
jurisdiction  in  legalizing  the  tort.  Doubtless  he  meant  kindly, 
meant  well,  to  the  infant,  and  that  may  be,  if  not  a  justifica- 
tion, a  palliation  of  the  act  in  a  moral  point  of  view,  but  in 
law  there  is  for  it  neither  the  one  nor  the  other. 

Our  conclusion  is,  that  at  the  time  of  the  grant  of  letters  of 
guardianship  to  Samuel  Jeter,  by  the  court  of  probates  of 
Chambers  County,  Alabama,  there  had  been  no  such  change 
of  domicile  of  the  child  as  divested  the  jurisdiction  of  that 
court,  and  consequently  none  which  gave  jurisdiction  to  the 
court  of  ordinary  of  Marion  County,  Georgia.  And  further, 
that  in  the  absence  of  both  grants  of  guardianship,  the  £&ther, 

natural  guardian,  is  entitled  to  the  custody  of  the  child. 

&  It  was  earnestly  and  forcibly  urged  upon  our  considera- 
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ttoQ,  in  tbe  argument  of  counsel  for  the  plaintiff  in  error, 
ihaty  as  appears  by  the  evidence,  the  defendant  in  error,  though 
oocupying  a  paternal  relation  to  the  child,  is  an  unfit  person 
to  be  trusted  with  his  control  and  education,  and  that  courts^ 
in  their  discretion,  should  always  refiise  to  exercise  the  ex- 
traordinary power  here  invoked  in  behalf  of  such  an  applicant 
That  in  such  cases  courts  should  always  look  with  an  eye 
idngle  to  the  interest  of  the  minor,  and  never  commit  him  to 
Improper  or  unsafe  custody,  is  freely  admitted;  but  to  the  ap- 
peal made  in  this  case  there  are  sufScient  replies. 

1.  The  question  of  the  fitness  or  unfitness  of  the  applicant 
to  be  the  custodian  and  educator  of  a  minor  does  not  appear 
to  have  been  made  in  the  court  below.  There  is  no  allegation 
of  his  unfitness  in  the  respondent's  answer  to  the  habeas  corpus^ 
nor  was  there  any  evidence  directly  to  the  point.  The  plain- 
tiff in  error,  when  before  the  court  below,  seemed  to  consider 
himself  abundantly  fortified  by  the  record  evidence  (before 
redted),  of  his  rightful  guardianship.  These  reliances,  we 
have  already  shown,  cannot  avail  him. 

Along  with  the  exemplification  of  the  chancery  proceed- 
ings in  Alabama  came  the  evidence  submitted  to  the  chan- 
cellor. Thus  it  iQcidentally  appears  that  there  had  been  a 
matrimonial  quarrel  between  the  parents  of  the  child,  ending 
in  the  ejection  by  the  husband  from  his  homestead  of  wife 
and  child,  and  a  disowning  of  the  child.  Upon  this  evidence, 
thus  incidentally  adduced,  and  without  any  allegation  of  un- 
fitness in  the  pleadings,  the  argimient  of  counsel  we  are  now 
mnsidering  is  predicated. 

Had  the  respondent  to  the  habeas  corpus  intended  to  rely  upon 
{he  snround  of  unfitness  for  the  office  in  the  applicant,  the  latter 
should  have  been  notified  of  it  by  a  distinct  allegation  in  the 
answer,  and  there  should  have  been  direct,  satisfactory  proof 
adduced  to  sustain  it  The  door  would  then  have  been  opened 
for  the  introduction  of  evidence  in  rebuttal.  As  the  cause  was 
conducted  below,  the  applicant  was  warranted  in  supposing 
that  the  respondent  intended  to  rely  solely  upon  record  evi- 
dence of  his  own  superior  claim  to  the  custody  of  the  child. 

2.  After  the  decree  in  chancery,  and  after  the  death  of  the 
mother,  the  defendant  in  error,  induced  by  the  consideration 
that  the  child  had  become  possessed  of  considerable  estate^ 
applied  to  the  proper  tribunal  in  Alabama  for  letters  of  guai^ 
dianship  of  the  property  as  well  as  the  person  of  the  child. 
This  application  was  resisted  by  another  maternal  uncle,  a 
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brother  of  this  plaintiff  in  error.  On  demorrer  to  the  eaveatt 
the  court  overraled  it,  and  gave  the  caveator  the  privilege  of 
pleading  over,  which  was  declined.  The  application  was 
granted,  bond  and  security  taken,  and  letters  issued.  The 
vicinage  wherein  was  the  domicile  of  the  father  and  the  child 
was  within  the  jurisdiction  of  that  court.  There  the  parties 
were  known,  evidence  of  the  fitness  or  unfitness  of  the  father 
for  the  guardianship  easily  attainable,  and  opposition  actually 
xnade  by  one  in  the  interest  of  the  plaintiff  in  error,  related 
in  like  manner  to  the  minor.  There  should  this  contest  have 
been  waged, — there  only  could  it  have  been  waged,  but  for 
the  lawless  removal  of  the  minor.  Shall  the  courts  of  G^rgia 
avail  themselves  of  a  tort  to  wrest  from  those  of  a  sister  state 
a  jurisdiction  properly  appertaining  to  them  ?  We  say  not; 
rather  let  the  subject  be  remanded  to  them.  The  grant  of 
guardianship  by  the  court  of  probates  does  not,  any  more  than 
did  the  decree  in  chancery,  confer  upon  the  appointee  a  vested 
title.  It  simply  reposes  in  him  a  trust  for  the  benefit  of  the 
infant,  revocable  whenever  abused. 

We  repeat,  to  the  courts  of  Alabama  properly  belongs  this 
jurisdiction,  with  them  is  the  responsibility  which  we  doubt 
not  will  be  well  met,  and  to  their  keeping  we  think  the  court 
below  very  properly  remanded  this  tender  victim  of  a  family 
feud. 

Let  the  judgment  be  affirmed. 

FaTHKB's  RiOBT  to  CuRODT  and  MAHAOnfMNT  OV  m  GBZLDESirs  SMi 

T.  8mUh,  20  Am.  Dea  324,  and  note  830;  note  to  Meroem  t.  People^  SB  U. 
MS;  People  y.  Mercem,  3S  Id.  644;  C<wl§  ▼.  CowU,  44  Id.  708^  and  note  714| 
Btaie  t.  Baldwin^  45  Id.  399.  It  is  not  abaolnte,  bat  merely  a  penonal  tnutt 
Tamuend  ▼.  KmiaU,  77  Id.  634;  note  to  Magee  r.  EoUand,  72  Id.  S4I,  aad 
aota847. 

Wklvabb  of  GHnj>  wnx  Cohtbol  nr  PLAonro  m  GuRomr.  Iti  liitir> 
eiti  are  paramoant  to  the  right  of  either  parent:  See  note  to  Aote  r.  BnM» 
20  Am.  Dea  830-837;  note  to  Mercein  r.  People,  36  Id.  668;  OowU  ▼.  Canity 
44  Id.  708. 

Placino  Gubtodt  ov  Lboitdcati  Child  ok  TTahwam  Ooarcni:  Extendod 
note  to  SUUe  y.  Smith,  20  Am.  Deo.  830-837;  Mereem  t.  Peapk^  86  Id.  651^ 
and  extended  note  thoreto  668;  Pmpk  y.  Mertein,  38  Id.  644;  Btaie  ▼.  Bdtf* 
Min,  45  Id.  390.  This  anbjeot  is  fully  diaoQHed  in  Gbnroh  on  Habeas  Gofffa% 
■eos.  423^462. 

Mothxb'i  AfPOurrimtT  ov  Teramsktabt  GirAmDXAH  u  Von):  flee  note 
to  Matter  qf  V<m  JBouten,  29  Am.  Deo.  71^  in  which  is  cited  the  prindpal 


OiTABDiAH  oAinroT  ArFOon  Akothxb  Guakdujc,  for  the  offiot  la  a 
pereonal  tnu^  and  not  aamgnaMet  Note  to  Matter  pf  Vmik  Mamtm,  28 
Uio.714. 
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ry*annf.m  ^9  Irvabt  9  IhjUM  ov  BIB  fiiRTB,  if  It  WON  «ft  the  tlllia  thtf 
damicsat  of  hii  pvwtM  iiffm  t.  Thvmamm,  54  Am.  Dm.  56^  and  aoto  68| 
•oOMtMlcMMlnBototoJZiiVyoUy.  ^ari^,  69IcL  112. 

On  Doiaciui  n  hot  Lcmt  vivtil  Kbw  Qnx  ib  AoQunan>:  BhqUmrd  r. 
Clgwiririy,  70  Am,  Dm.  372;  and  note  87i. 

MxHom  Child  oAmoTy  nr  QtmnaLMi^  whiu  itvdke  Aai^  Fbofbio  Misn 
ALUf«a  m  Doiaoiu:  Sm  note  to  AUm  r.  SHIofiiamH  54  Am.  Dm.  58;  Orka^ 
•Mtt  T.  WiAermgiam^  68  Id.  Mw 


Alfobd  V.  Statu 

L8S  Oboboxa,  808.] 

Oir  TkiAL  lOE  HoiooiDiv  Jitdqmikt  ov  Qtmurr  wnx  hot  b>  ItarmunD 
lor  ocror  in  ■np^noiiiig  eridaaM  which  woold  haTO  oonatitiitad  no  lagal 
Jvatificatifln  lor  tha  homieide^  and  tha  azohunoa  of  which,  tharaf or^ 
could  hara  workad  no  injury  or  injnatioa  to  tha  plaintiff  in  arror. 

Wsna  TKOfDNT  iqb  DsrEVDAFr,  Imfbofkrlt  Rbjbotkd  bt  Coubt,  n 
QiiKBBD  BT  Statb,  akd  Objvttkd  TO  hj  defendant,  tha  arror  is  onrad, 
and  tha  daf andant  cannot  complain  that  ha  waa  hurt  hy  tha  pravioaa  da* 
mmaai  tha  maxim  of  tha  law  being  aoientf  nonfii  injuriau 

Oousr  Comiin  Skbor  bt  Allowiho  Tbrimont  Tajoot  vawm  vmam 
GftAnroL  TO  bb  DnoBXDiTED  by  evidanoa  ahowing  that  tha  f****!^"  per* 
f onnad  hii  dnty  in  an  inazpart  and  bungling  manner. 

Sk  fabxb  Volubtabt  DEPoamon^  Madb  iob  Oxjlmxwmal  Pumua^  oav* 
HOT  BB  Bbab  Aa  B^iDBHOB  in  a  oaae^  thoogh  tha  witaaaMa  ba  dead,  ot 
•baant  in  tha  pnblio  aarvioa. 

LmBOonoHB  zh  HomoiDB.— It  ia  arronaona  to  aharga  that  if 
two  peraona  arm  tfaamaalTM  on  aooonnt  of  their  qoarrel,  and  both  draw, 
it  ia  qoita  immaterial  whidh  fired  first;  that  thara  ia  malioa  aforathonght 
In  aaeh;  and  that  the  ilayar  ia  gaUty  of  murder.  Or  that  if  one,  in  Tio» 
lation  of  aetata  law  wiiich  forbida  tha  aeorat  carrying  of  deadly  weapon^ 
arm  hiaaalf  with  a  deadly  weapon,  and  in  a  fight  kill  hia  adyaraary,  it 
will  ba  murder.  Tha  law  doea  not  neceeaarily,  and  nndar  all  eiromn* 
attach  malioa  to  tha  aacret  carrying  of  deadly  wMpona. 


LnnoTMEirr  for  murder.  The  court  did  not  pass  upon  tha 
efidenee  in  the  case,  and  a  statement  of  it  is  not  given*  Tha 
fiiets  ooDoeming  the  points  decided  appear  in  the  opinion. 

H.  F.  Johnaonj  and  BatUy  and  De  Oraffenriedj  for  the  pUdn* 
tiff  in  error. 

Wm  W.  Mon^tmeryf  McUeUor^eneralj  contra. 

By  Conrty  Lumpkin,  J.  We  should  not  feel  inclined  to  no* 
tice  the  minor  points  in  this  case,  hut  haying  determined  to 
award  a  rehearing,  it  becomes  necessary  to  do  so  by  way  of 
direction  on  the  next  triaL  As  it  is,  we  shall  dispose  of  them 
▼ery  briefly.  ,      

Di&  Vol.  LZZZI— U 
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1.  It  is  complained  that  the  court  refused  to  allow  the  pri?- 
oner  to  give  in  evidence  the  whole  of  a  convorpntion  between 
himself  and  the  witness  Heath.  Heath  testified  lo  threats  of 
prisoner  against  the  deceased,  but  was  not  allowed  to  prove 
the  cause  of  those  threats,  as  stated  by  Alford  in  the  same 
conversation;  all  that  the  prisoner  said  at  the  time  relating  to 
the  same  subject-matter  should  have  gone  to  the  jury.  But 
inasmuch  as  the  parts  suppressed  would  have  constituted  no 
legal  justification  for  the  homicide,  however  natural  the  re- 
sentment of  Alford  against  Kittiell  for  the  supposed  injury 
done  his  brother,  we  would  not  for  this  reason  have  reversed 
the  judgment. 

2.  So  of  the  second  ground  of  alleged  error.  Prisoner's 
counsel  proposed  to  read  the  testimony  of  two  of  the  wit- 
nesses, Brown  and  Heath,  taken  down  by  the  court  at  a 
former  attempt  to  try  this  case,  for  the  purpose  of  impeaching 
their  credit.  Parts  of  the  testimony  taken  down  on  the  mis* 
trial  were  read  to  the  witnesses,  and  their  attention  particu- 
larly  called  to  them.  Such  parts  the  court  permitted  counsel 
to  read,  but  refused  to  allow  them  to  read  the  balance.  In 
this,  also,  we  hold  there  was  error.  It  being  the  sworn  evi- 
dence of  the  witnesses,  there  was  no  reason,  according  to  the 
rule  established  in  the  queen's  case,  that  it  should  be  exhib- 
ited to  the  witnesses  in  order  to  lay  the  foundation  for  im- 
peaching their  credit.  But  when  the  attorney-general  offered 
to  read  the  whole  of  the  former  evidence  of  these  witnesses, 
which  was  in  turn  objected  to  by  counsel  for  prisoner,  the 
error  was  cured.  And  the  defendant  cannot  complain  that  he 
was  hurt  by  the  previous  decision.  The  maxim  of  the  law 
being  volenti  non  Jit  injuria. 

3.  Was  the  court  right  in  allowing  the  state  to  introduce  A. 
D.  Jemigan,  the  clerk,  to  prove  that  Mr.  Knight,  who  acted  a» 
the  amenuensis  of  the  court  in  taking  down  the  testimony  of 
Brown  and  Heath,  given  on  the  mistrial  at  a  preceding  term, 
did  it  in  an  inexpert  and  bungling  manner?  We  think  not. 
It  is  the  duty  of  the  court  to  have  the  testimony  of  each  wit* 
ness,  after  it  is  written,  carefully  read  over  to  the  witoesses, 
and  the  mistakes  corrected,  if  there  be  any,  so  that  the  objects 
of  the  statute  should  not  be  defeated.  When  thus  examined 
and  assented  to,  it  should  speak  the  truth,  the  whole  truth, 
and  nothing  but  the  truth.  Liberty,  and  even  life  itself,  may 
depend  upon  the  faithful  performance  of  this  duty.  To  peiv 
mit  any  particular  fact,  thus  solemnly  verified,  to  be  subse* 
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qnenOy  called  in  question,  would  lead  to  great  incoDTenience. 
But  to  suffer  the  whole  of  it  to  be  discredited,  by  proving  the 
iDexpertness  of  the  court's  penman,  would  lead  to  incalculable 
mischief.  An  incompetent  or  even  slovenly  writer  should 
never  be  employed  for  this  business. 

4.  During  the  progress  of  the  trial,  a  proposition  was  made 
by  counsel  for  the  prisoner  to  read  in  evidence  to  the  jury  the 
affidavits  of  Phillips,  Carey,  and  Wright,  made  in  open  court 
at  a  former  term,  on  a  motion  to  bail  prisoner,  the  said  Phillips 
having  since  died,  and  the  said  Carey  and  Wright  being  absent 
in  the  military  service  of  the  Confederate  States  in  the  state  of 
Virginia;  and  the  said  affidavits  being  made  after  counsel  for 
prisoner  proposed  to  put  the  witnesses  on  the  stand  to  be  orally 
examined  by  the  court  and  staters  attorney,  but  which  the 
court  declined  to  do,  requiring  that  the  affidavits  should  be 
submitted  in  writing,  which  was  accordingly  done,  the  attorney- 
general  being  permitted  to  inspect  said  affidavits,  the  same 
being  taken  and  sworn  to  in  open  court. 

This  testimony  was  rejected,  and  we  think  properly.  For 
after  all,  the  affidavits  were  ex  parte  voluntary  depositions,  not 
made  as  evidence  in  the  case,  but  for  a  collateral  purpose,  and 
Che  witnesses  not  subjected  to  a  cross-examination.  That  the 
flhowing  would  have  constituted  a  sufficient  ground  for  a  con- 
tinuance of  the  case,  we  entertain  no  doubt.  But  the  defendant 
preferred  risking  a  trial  rather  than  submit  to  further  impris- 
onment. After  all,  when  we  consider  that  the  prisoner  was 
deprived  of  the  testimony  of  two  of  his  witnesses  by  the  public, 
and  the  third  died  in  the  service  of  the  country,  it  would  seem 
that  some  legislation  was  needed  in  such  a  case.  Indeed,  would 
it  not  be  expedient  to  provide  a  mode  for  taking  testimony 
in  all  state  cases  where  it  was  impossible  for  the  prisoner  to 
procure  the  personal  attendance  of  the  witnesses?  In  all  public 
prosecutions  the  witnesses  for  the  state  must  be  confronted  with 
the  accused.  Is  it  consistent  with  the  humanity  of  the  law 
that  parties  should  be  compelled  to  elect  between  a  protracted 
— not  to  say  perpetual — imprisonment,  or  a  trial  in  the  absence 
of  material  testimony,  especially  when  the  witnesses  are  absent 
in  the  public  service  ? 

So  much  for  the  mint,  anise,  and  cummin  of  this  case.  We 
now  proceed  to  consider  the  weightier  matters  of  the  law  in- 
volved in  it. 

Afi  to  the  office  of  judge  and  jury  in  criminal  trials,  and 
the  reference  of  the  circuit  judges  to  another  tribunal,  we 
have  said  all  that  we  care  to  say  upon  these  subjects. 
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6.  In  the  course  of  his  charge  to  the  jury,  the  presiding 
judge  stated,  amongst  other  things,  ^'  that  if  they  should  find 
from  the  evidence  that  the  prisoner  and  Kittrell  armed  them« 
selves  on  account  of  their  quarrel,  and  both  drew,  it  was  quite 
immaterial  which  fired  first;  there  is  malice  aforethought  in 
each,  and  the  slayer  is  guilty  of  murder."  We  hold  this 
proposition  to  be  untenable.  I  hear  that  my  adversary  has 
threatened  my  life;  I  arm  myself  for  defense;  we  meet  and 
mutually  draw  our  weapons;  he  fires  first,  and  I  kill  him. 
Is  this  murder  in  me?  I  apprehend  not.  His  honor  added: 
''By  the  laws  of  Georgia,  it  is  forbidden  to  carry  deadly 
weapons  secretly.  If,  in  violation  of  this  law,  one  arm  him- 
self with  a  deadly  weapon,  and  in  a  fight  kill  his  adversary, 
it  will  be  murder,  and  especially  so  if  the  slayer  be  the  aggres- 
sor. Malice  will  be  implied  from  the  unlawful  act  of  thus 
arming."  This  we  deem  the  fatal  error  in  this  case.  For  it 
is  a  fact  not  disputed  that  Alford  armed  himself  secretly  with 
a  deadly  weapon,  and  in  the  fight  with  Kittrell,  who,  the 
weight  of  testimony  shows,  shot  first,  and  Alford  killed  him. 
All  this  is  conceded.  There  was  nothing  left,  then,  for  the 
jury  but  to  write  a  verdict  of  guilty  without  leaving  their  box. 
They  were  precluded  by  this  charge  from  examining  the  testi- 
mony,.  for  no  view  which  they  might  take  of  it  could  change 
the  result.  And  it  will  be  perceived  that  had  Kittrell  killed 
Alford  it  would  have  been  equally  murder  in  the  opinion  ol 
the  court.    This,  we  respectfully  submit,  cannot  be  true. 

Suppose  the  jury  should  find  from  the  proof  that  notwith- 
standing the  threat  of  Alford,  the  fatal  interview  was  sought 
by  Kittrell.  At  any  rate,  that  he  unnecessarily  threw  himself 
in  the  way  of  Alford,  that  an  altercation  ensuing,  he  drew  his 
pistol  and  fired  first  upon  his  adversary,  when  Alford  took  his 
life.  Might  they  not  conclude  that  the  result  was  produced 
by  the  excitement  of  the  moment,  and  not  from  malice  afore* 
thought  in  Alford?  Should  t&e*jury  not  have  been  allowed  at 
least  to  examine  the  evidence  in  Uiis  and  various  other  aa- 
spects  which  might  have  been  presented  of  this  fatal  transac- 
tion? And  is  there  any  such  procrustean  rule  of  law  which 
attaches  such  consequences  to  the  secretly  arming  with  deadly 
weapons,  no  matter  for  what  purpose?  Does  the  secretly 
carrying  a  deadly  weapon  import  malice  under  all  drcum* 
stances?  We  have  not  so  understood  the  statute.  In  defi- 
ance of  the  law,  deadly  weapons  are  secretly  worn  by  nine 
tenths  of  our  people,  for  ofiense  or  defense.    It  may  be  to  kill 
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a  mad  dog  or  a  mad  man,  as  occasion  may  demand.  A 
poHoeman  seonilj  arms  himself  for  his  night-watch,  and  in  a 
straggle  with  a  bnrglar  kills  him.  For  this,  the  state  makes 
the  indiridnal  indictable  and  punishable.  But  it  never 
ooeiined  to  the  framers  of  this  act  that  if  a  citisen  was  slain, 
the  law  imputed  malice  to  the  homicide,  no  matter  under  what 
circumstances  the  killing  took  place,  and  would  listen  to  no 
eaqdanation.  But  we  have  said  enough  to  make  ourselves 
understood,  and  forbcfar  to  press  this  point  any  further. 

We  deem  it  improper  to  express  any  opinion  upon  the 
0fid0noe. 

A  new  trial  is  granted  upon  the  grounds  indicated. 

Let  the  judgment  be  reversed. 


HOT  PawuDiGiAXi  DT  Rusomvo  Bv^>SE^Gl^  ara,  amm  HorOaoinrs 

Avery  y.  Avery,  02  Am.  Deo.  513^  and  note  518;  Permm$  t.  Jfo 

J5U8M,  61  Id.  85;  LatUreUT.  Cook,  53  Id.  4^  and  noto  484;  Heynemam  r. 

U  65  Id.  519;  WitUamMr.  SridM,  75 Id.  88^  and  note  90;  Xnglkk 

76  Id.  574. 

As  TO  AmnHHraiLirr  or  Dnosmoire  Aa  Evronrcis  See  Farrow  t.  Obn^ 
■iMimiiilifl  /jML  Cb.,  29  Am.  Deo.  564^  and  nofee567;  Fkkr.  IMt,  78 Id.  737» 
aad  note  751. 

WnAVDL  Uss  09  DsASLT  WxAFoar  Shows  MifiWis:  See  OommomfMaUM  t. 
VUHvv  52  Am.  Deo.  711,  and  note  736. 


WOBTHEK  V.   PeABSOIT. 

l»  OBOMIA*  nswj 
WivB  HAS  EuoTKD  TO  Taxx  Dowsb  ont  of  hoT  lrasbaad*8  eatata^ 
where  he  has  deviaed  it  all,  ahe  cannot  hare  "  a  home  and  aapport "  alao 
charged  npon  the  wtLme  eatate. 

lb  GoMTKL  WiTB  TO  Elxct,  proviaions  of  will  mnit  be  aaoh  aa  to  show  an 
•fident  intention  on  the  part  of  the  testator  toexdnde  the  cUim  ol 
dower;  the  proviaions  of  the  will,  or  some  of  them*  must  be  absolutely 
ineoiuristent  with  her  olaim  of  dower. 

WoB  D  Nksssabilt  Put  to  heb  EfJumoVf  where  the  whole  pivperty  is 
conveyed  by  the  testatorp  if  it  is  dear  that  there  is  one  part  of  the  prop- 
er^ which  the  teetator  did  not  intend  ahonld  be  aabjeot  to  the  daim  of 
dower;  for  it  woold  follow,  in  snch  a  case^  that  he  did  not  Intsnd  that 
•ay  portion  of  it  should  be  snbject  to  such  a  daim. 

WoB  n  Pmr  upon  hxb  BLBcrnoM  by  the  charge  of  an  annuity  npon  land  in 
faTor  of  the  widow,  or  "a  support  and  home  "  for  her,  when  li  is  mads 
ft  charge  vpon  land  devised  by  the  husband. 

Bill  in  eqtiity.    The  facts  are  stated  in  the  q;dnion. 
W.  C.  McKinUy^  for  the  plaintiffs  in  error. 
X  H.  8tefhen$f  tor  the  defendant  in  error. 


?14  WoBTHEN  t;.  Pearson.  [Georgia^ 

By  Court,  Lumpkin,  J.  Stephen  Pearson  died  testate.  His 
mU  contained  the  following  items:  "5.  I  decree  and  bequeath 
to  my  son  Jeremiah  one  thousand  acres  of  land,  to  be  run  in 
such  a  manner  as  to  include  my  present  dwelling,  and  also 
grist-mill,  cotton  and  gin  house,  and  bounded  by  the  lines  to 
be  marked  out."  '^Item  9.  It  is  my  will  and  desire  that  the 
balance  of  the  property  to  be  kept  together  by  my  executor  on 
the  real  estate,  lying  in  this  county,  until  my  son  Flavius 
arrives  at  lawful  age,  and  that  my  wife  and  family  be  supported 
out  of  it,  and  that  it  be  worked  to  the  best  advantage,  so  as  to 
improve  my  estate  when  my  son  Flavins  arrives  at  lawful 
age,  then  it  is  my  will  and  desire  that  my  real  estate  be  turned 
over  by  my  executor,  as  herein  decreed,  and  that  the  personal 
estate,  being  the  residue,  as  well  as  also  the  rents,  issues,  and 
profits,  be  equally  divided  between  my  sons  Jeremiah,  Stephen, 
and  FlaviuB,  and  my  daughter  Georgia  Home."  "Item  10. 
After  the  division,  as  contemplated  in  the  last  foregoing  item, 
I  enjoin  upon  my  son  Jeremiah*to  give  his  mother  a  home 
and  support  during  life,  having  given  him,  as  I  conceive,  the 
most  valuable  share  in  my  real  estate.  I  make  her  support  a 
charge  upon  the  same." 

Leaving  out  of  this  opinion  ever3rthing  irrelevant,  I  will 
state  the  facts  according  to  the  construction  put  upon  them  by 
this  court. 

The  plaintifik  in  error  have  recovered  and  been  paid  a  sup- 
port out  of  the  estate  of  Stephen  Pearson  up  to  December,  1858, 
when  Flavins  Pearson  became  of  age.  By  the  judgment  of 
the  proper  court,  they  have  also  been  allowed  dower  in  the  real 
estate  of  the  deceased.  By  agreement  of  parties,  compensation 
in  money  was  substituted,  and  this  bill  is  filed  to  have  decreed 
a  sum  of  money  in  commutation  for  the  "home  and  support" 
for  life,  allowed  by  the  testator  to  his  widow,  and  charged 
upon  the  thousand  acres  of  land  left  to  Jeremiah  Pearson. 

If  the  9th  item  of  this  will  stood  alone,  we  would  say,  un- 
hesitatingly, that  the  support  given  to  the  widow  in  common 
with  the  children  would  not  bar  her  right  to  dower.  It  is  the 
opinion  of  some  that  the  acceptance  of  this  provision,  under 
this  will,  would  constitute  no  bar  to  her  claim  of  dower;  others 
hold  that  the  acceptance  of  this  provision  constrains  her  to 
conform  to  all  its  provisions,  renouncing  any  right  inconsistent 
with  them;  that  no  person  can  accept  and  reject  the  same  iii* 
strument. 


i 
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We  pa88  over  this  pdnt.  The  question  now  is,  not  whether 
ehe  is  entitled  to  dower,  bat  having  elected  to  take  it,  can  she 
claim  the  value  of  a  home  and  support  of  Jeremiah  Pearson, 
and  which  is  charged  upon  the  lands  decreed  to  him?  We 
think  not.  I  shall  not  attempt  to  reconcile  the  cases  upon 
this  subject.  They  are  ably  reviewed  in  the  note,  in  1  White 
A  Tudor's  Equity  Cases,  272,  279,  to  Sheatfidd  y.  Sheatfidd^ 
to  which  reference  is  respectfully  made.  Moreover,  I  subscribe 
to  the  principle,  in  all  amplitude,  that  to  compel  a  wife  to  elect 
that  the  laws  and  provisions  of  the  will  must  be  such  as  to  show 
an  evident  intention  on  the  part  of  the  testator  to  exclude  the 
claim  of  dower,  the  provisions  of  the  will,  or  some  of  them, 
must  be  absolutely  inconsistent  with  her  claim  of  dower.  But 
where  the  testator  devised  the  whole  of  his  property,  if  there 
be  one  part  of  the  property  with  respect  to  which  it  is  clear 
that  the  testator  did  not  intend  it  should  be  subject  to  the 
claim  of  dower,  it  follows  that  he  did  not  intend  that  any  por- 
tion of  it  should  be  subject  to  dower,  and  in  such  case,  the 
wife  is  necessarily  put  to  her  election:  MiaU  v.  Brain,  4  Madd. 
Ch«  Rep.  68.  And  the  charge  of  an  annuity  upon  the  land  in 
favor  of  the  widow,  notwithstanding  there  is  some  contrariety 
of  decision  in  England,  is  held  to  be  clearly  settled  by  the 
higher  authority  to  be  sufficient  to  put  the  wife  upon  her  eleo- 
tkm:  2  Edw.  236. 

Here  the  wife  has  elected  to  take  dower  out  of  the  thousand 
acres  of  land  devised  to  Jeremiah  Pearson.  It  has  been  sub- 
atantially  aUotted  to  her.  Shall  she  now  have  ''  a  home  and 
•apix>rt"  charged  uix>n  the  same  land?  We  adjudge  not 
The  court,  in  a  former  issue,  looking  only  to  the  support  al- 
lowed her  in  common  with  children,  held  that  constituted  no 
bar  to  dower.  That  judgment,  right  or  wrong,  is  irreversible. 
But  when  now  she  seeks  to  subject  the  very  lands  of  Jeremiah 
Pearson  to  the  encumbrance  of  ^home  and  suj^rt,''  out  of 
which  she  has  been  endowed,  we  sustain  the  judgment  of  the 
cirouit  court  in  arresting  her. 

As  in  the  view  we  have  taken  of  the  rights  of  the  parties  a 
nversal  upon  the  other  grounds  in  the  bill  of  exceptions  would 
be  ancillaiy,  we  forbear  to  notice  them. 

Let  the  judgment  be  affirmed. 


\ 
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WkiNMvli  «>-ii*'^M«  — rwBM  IHywm  amd  TmuAMwnMMT 
WILL  n  OcnmLiaD  WBurt  Afoff  ▼•  iMliy»  41  Am.  Dml  416|  cwDtoted 
oftMt  in  ii0to  to  ZtNft  ▼.  iSTfliia,  61  UL  715|  JfeQiiMi  ▼.  JUbQMMm  62  Id.  905| 
iB«aniT.  J&ot^  6S  U.  I26|  Aiff  ▼.  SaB,  64  Id.  768;  note  to  Okmnkr.  Btd^ 
43Id.757^  Andiihmkm^iOord(mr.8tem^7IlL4MtCkmtkY.Bwli,4M 
Id.  754^  Md  ooUeeted  otMt  in  noto  thmto  707|  XtwitT.  AnM,  61  Id.  700^ 
tod  ooUeottd  oftMt  in  nofto  to  MOM  71S.  Aitodootrinoef  «lMlion»wlMratlM 
tMtetcv  dMfloi  an  d  Ufl  property,  mo  LmoU  t.  SmM,  mipra;  Ohmk  ▼•  iM^ 
4IId.764i  Aadaotoolaotimbotwwn  bonofitioonfBirod  bgrwiUHidiliMHn 
In  oonannllj  pwnwrty,  mo  ilaortf  r.  Amo^  6S  Id.  ltf|  fl%M0  t»  2%6b21  M 
U.  itt»  Md  iStMdid  BOtO  thMto 
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JBrsk  Inbubakob  Company  v.  Fhblps. 

{tr  lujMmM,  7L] 
nr  AcfnoK  oh  Inbubaitob  Pouut  rani  iror  ISwoAnvm  tlM 

pvfonnaiioe  of  a  oooditum  that  in  om6  of  loes  thtf  oompuiy  might  r^ 

•lore  the  building. 
Oonmoir  nr  iHsaBAVCB  Pouot  that  CkiMPAinr  mat  Boxoei  BuiLDiira 

DmmoTSD  is  a  condition  enbeeqnent,  which,  if  porformed,  may  be  act 

op  by  the  company  in  defcinac 
Uv«s  DvAinuT,  Wbit  ov  Ihquibt  Jmam  to  AasuB  Damages,  which  the 

•hviff  may  azcoate  by  gnmrniming  a  Jury  from  fh«  rQgalar  panel,  or  from 

bj-fllHidn%  and  haying  fhe  damages  ssiesand  by  them  either  in  the  pre»> 

enee  d  the  coort  or  before  himself. 

Acnoir  by  Phelpg  against  fhe  iStna  InBorance  Company 
mpoa  a  fire  policy.  The  declaration  set  out  the  policy  in  hstc 
imba;  wM&gjbdi  that  the  premises  had  been  destroyed  by  fire; 
and  that  the  company  had  never  paid  the  amount  for  which 
the  building  was  insured,  or  any  part  of  it  The  defendant, 
the  insurance  company,  demuired.  The  ground  of  the  de- 
murrer is  set  out  in  the  opinion.  The  court  rendered  judg- 
ment for  the  plaintiff.  The  regular  jury  had  all  been  dis- 
charged, and  upon  the  order  of  the  court  the  sheriff  summoned 
twelve  jurors,  who  made  the  assessment. 

Stuart^  Edwardif  and  Braumj  for  the  plaintiff  in  error. 

Jame$  BoberUf  for  the  defendant  in  error. 

By  Court,  Waliocb,  J.  It  is  urged  that  the  declaratioa  in 
tUa  ease  was  insufiicient,  and  that  the  court  below  erred  Ib 
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overruling  the  defendant's  demurrer.  The  policy  upon  which 
«uit  was  brought  contains  this  amongst  other  provisions:  '^  In 
case  of  any  loss  on  or  damage  to  the  property  insured,  it  shall 
be  optional  with  the  company  to  replace  the  articles  lost  or 
damaged  with  others  of  the  same  kind  and  equal  goodness; 
and  to  rebuild  or  repair  the  building  or  buildings  within  a 
reasonable  time,  giving  notice  of  their  intention  so  to  do  within 
thirty  days  after  preliminary  proof  shall  have  been  received  at 
the  ofiSce  of  the  company.''  It  is  insisted  that  the  declaration 
is  substantially  defective,  for  the  want  of  an  averment  nega* 
living  this  clause.  By  the  common-law  rules  of  pleading,  in 
declaring  upon  a  bond  with  a  condition  annexed,  breaches 
were  alone  required  to  be  assigned  upon  the  bond.  If  there 
had  been  a  performance  of  the  defeasance  or  condition,  it  was 
held  to  be  matter  of  defense.  And  this  is  certainly  true  of  all 
conditions  subsequent:  Hotham  v.  Etut  India  Co.^  1  T.  R.  645» 
It  is,  however,  otherwise  with  conditions  precedent.  Grould,  in 
his  treatise  on  pleading,  177,  states  the  rule  thus:  ^'  It  is  never 
necessary,  by  the  common  law,  for  the  plaintiff  in  his  declara- 
tion to  state  or  in  any  manner  to  take  notice  of  any  condition 
subsequent  annexed  to  the  right  he  asserts.  For  the  office  of 
such  condition  is  not  to  create  the  right  on  which  the  plaintiff 
founds  his  demand,  but  to  qualify  or  defeat  it.  The  condition, 
therefore,  if  performed  or  complied  with,  is  matter  of  defense, 
which  it  is  for  the  defendant  to  plead." 

In  this  case,  the  defendant  in  error  became,  according  to 
the  covenants  contained  in  the  policy,  entitled  to  recover  at 
the  time  the  loss  occurred.  But  by  this  condition  the  com- 
pany had  the  right  to  defeat  the  recovery,  by  rebuilding  the 
property  destroyed.  If  they  performed  this  subsequent  condi- 
tion, they  should  have  pleaded  the  performance.  This  condi- 
tion was  inserted  solely  for  the  benefit  of  the  company;  its 
performance  was  to  be  subsequent  to  any  loss  which  ndght 
occur,  and  after  notice  of  that  feict,  and  was  purely  a  matter 
of  defense:  Howard  Fire  and  Marine  Ins,  Co.  v.  Cormiei^  24 IIL 
455. 

It  is  also  urged  that  the  court  erred  in  impaneling  a  joiy  to 
assess  the  damages,  after  the  regular  panel  had  been  dis* 
charged  for  the  term.  At  common  law,  the  court  had  the  un- 
questioned right  to  issue  a  venire  facia^j  at  any  time  daring 
its  session,  returnable  to  the  term,  whenever  the  bustness  of 
the  court  might  require  it.  And  we  must  suppose,  if  it  was 
designed  to  constitute  this  a  regular  panel,  that  such  a  writ 
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was  issaed.  But  if  that  were  not  bo,  still,  upon  a  de&nlt,  a 
writ  of  inquiry  may  issue  to  have  the  damages  assessed, 
which  may  he  executed  in  court,  or  be  directed  to  the  sheriff 
to  execute  in  vacation.  If  the  sheriff  executed  the  writ  by 
summoning  the  jury,  and  having  the  damages  assessed  in  the 
presence  of  the  court,  it  would  certainly  be  as  regular  as  if 
done  in  vacation.  So  that  whether  it  were  executed  before 
the  court,  or  the  sheriff,  with  a  portion  of  the  regular  panel  or 
by-standers,  can  make  no  difference.  We  are  unable  to  per- 
ceive any  error  in  this  record  requiring  the  judgment  of  the 
court  below  to  be  reversed,  and  it  is  therefore  affirmed. 
Judgment  afi&rmed. 

The  PimrGiPAL  oasb  was  cited  in  Colorado  Springa  Co,  ▼.  EewiU,  3  CoL 
978^  to  the  pcint  that  the  finding  on  an  inqnisition  to  aasen  damages 
may  be  executed  after  the  regnlar  panel  has  been  discharged.  This  case  far- 
ther holds  that  snch  finding  is  intended  merely  to  inform  the  conscience 
of  the  court,  and  may  be  ezecnted  at  any  place  in  the  coonty.  At  common 
liC^,  upon  judgment  by  default,  a  writ  of  inqniry  was  necessary,  and  issued 
to  ascertain  the  damages  of  the  plaintiff;  bot  at  common  law,  a  jury  snm* 
moned  by  writ  of  inquiry  in  case  of  default  had  no  necessary  coDneotio& 
with  the  regular  panel;  and  if  they  serred  on  it,  or  constitated  it  in  whole  or 
IB  part,  it  was  by  Tirfeae  of  the  writ  of  inquiry,  and  not  in  their  character  as 
regular  jurors.  In  case  of  default,  the  proper  practice  is  to  swear  the  Juzy 
««to  assess  the  plaintiff's  damages^**  not  "to  try  the  i8Bnes''t  Id.  27&-27& 


Gibson  v.  Boll. 

[97  iLUiroiB,  88b] 
0fATOTS  SHOULD  MM  Gqmkzxd  wixr  nr  AsKENiarrRAXOB's  8ax& 

How  COUBT  IB   IinrSBIKD  WITH  JUBISDIOIION    TO  OrDXB  AlMUJffJKRAXOB^ 

Saul  — The  administrator  may  bring  aU  adyerse  parties  into  eout  ia 
either  of  two  ways:  1.  By  serving  a  written  or  printed  notice^  together 
with  a  copy  of  the  account  and  petition,  on  all  the  heirs  or  derisees  in 
whom  the  title  of  the  land  proposed  to  be  sold  may  be  vested;  2.  "By 
publishing  a  notice  to  aU  parties  interested  to  come  in  and  show  canss 
why  the  land  should  not  be  sold  according  to  the  prayer  of  the  petition. 
Either  mode  is  equally  efficacious  to  give  the  court  complete  jurisdiction. 
PaocxKDinos  BT  Admdvistrator  to  Sell  Real  Ettate  Bind  ImrAnTB, 
though  they  are  not  nominally  made  parties  to  the  proceedings. 

PEOCEEDSfOS  or   OVAKDIAIT  TO  SeLL    IkTAIIT's   EffrATS  AHB    NOT   AdYXBO 

PROGBEDmos  as  to  the  infant,  and  will,  if  regular,  and  in  conformity  to 

law,  bind  the  infant;  but  if  not,  the  infant  must  have  opportunity  to 

correct  the  errors. 
HoncE  or  Adiohistbatob's  Sale  or  ^Dboedbbt's  Estatb  matD  hot  Ooh« 

TAUT  the  names  of  infant  daimants,  though  the  proceeding  is  adverse  to 

them.    It  is  sufficient  if  the  statute  is  followed. 
AoificiEiroT  or  Notiob  or  AiiifDiiaTBATOB's  Salb  or  Dboqdbht's  Ebtaib 

is  determined  by  the  court. 


22u  Gtbron  v.  Roll.  [IllinoUt 

£jECTHENT  by  plaintiir  Gibson  against  Henry  B.  Richard* 
son,  who  pleaded  the  general  issne,  and  had  John  E.  Roll  sub- 
Btituted  as  defendant  in  his  stead.  It  was  admitted  that  B. 
F.  Jewett  died  seised  of  the  premises,  and  that  defendant  had 
a  perfect  chain  of  title  from  his  heirs.  Plaintiff  offered  in  evi- 
dence a  chain  of  title  from  the  administrator  of  the  estate, 
William  S.  Mans,  and  also  a  transcript  of  the  record  of  the 
county  court  of  Tazewell  County,  containing  the  proceedings  in 
the  administration  of  the  estate  of  said  Jewett,  setting  forth 
the  petition,  order,  report,  and  approval  of  the  sale  of  the 
premises.  Defendant  objected  to  this  evidence,  on  the  gionnd 
that  there  was  no  sufficient  notice  on  which  to  base  the  subao- 
quent  proceedings.  The  objection  was  sustained,  and  defend- 
ant then  introduced  in  evidence  the  notice  in  the  proceedings 
mentioned,  and  which  appears  in  the  opinion.  Verdict  and 
judgment  for  the  defendant. 

E.  B.  Hemdonj  for  the  plaintiff  in  error. 

W.  JS.  Hemdon  and  E.  L.  OrosSy  for  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  The  plain  question  is  now  pre- 
sented, whether  in  proceedings  by  an  administrator  to  sell  the 
real  estate  of  his  intestate,  it  is  necessary  to  make  the  heirs 
formal  parties  defendants  in  the  petition,  and  to  name  them 
as  such  defendants  in  the  notice.  In  Ex  parte  Sturms^  25  IlL 
890,  which  was  a  proceeding  by  a  guardian  to  sell  the  landa 
of  his  wards,  we  dismissed  the  writ  of  error  brought  by  the 
infSants  to  reverse  the  order  of  sale,  because  the  infants  had 
not  been  made  parties,  from  which  it  would  seem  to  follow 
that  they  were  not  bound  by  the  proceeding.  If  this  conse- 
quence follows  that  decision,  then  we  are  satisfied  that  it  was 
unadvisedly  made,  and  ought  not  to  be  adhered  to.  This 
whole  subject  of  the  sale  of  the  property  of  wards,  by  their 
guardians,  in  pursuance  of  laws  authorizing  proceedings  for 
such  sales,  is  examined  in  Mason  v.  Watty  4  Scam.  127,  and  we 
think  it  is  there  satisfaxstorily  shown  that  infants  are  bounds 
although  not  nominally  made  parties  to  the  proceeding.  .Why, 
then,  when  they  attain  their  majority,  may  they  not  bring 
their  writ  of  error  to  reverse  the  order  for  llie  sale,  for  errors 
and  irregularities  in  the  proceeding?  The  reasoning  in  this 
last  case  might  answer  this  inquiry,  for  it  is  there  said  that  it 
la  not  a  proceeding  adverse  to  the  heir,  but  is  a  proceeding  by 
his  guardian  for  his  benefit,  and  should  be  treated  as  if  the 
pEOceeding  were  by  the  heir  himself.    Now,  if  this  is  so  to  itt 
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foil  extent,  he  should  never  afterwards  be  allowed  to  complain 
that  in  his  own  proceeding  there  is  error.  But  the  reasoning 
in  that  case  upon  this  point  should  only  be  applied  where,  as 
in  that  case,  the  proceeding  is  regular,  and  in  conformity  to 
law,  and  only  to  that  extent  should  the  act  of  the  guardian  be 
considered  the  act  of  the  ward;  and  whatever  the  guardian 
does  in  such  a  proceeding  which  is  not  in  conformity  to  law 
is  adverse  to  the  infant,  and  he  must  have  an  opportunity  of 
correcting  that  error  in  proper  time. 

These,  it  may  be  repeated,  were  cases  of  sales  by  guardians, 
ostensibly  at  least,  for  the  benefit  of  their  wards.  The  case 
befiore  us  is  a  sale  of  an  administrator  of  the  estate  descended 
to  the  heirs,  and  not  for  their  benefit,  but  to  enable  him  to  pay 
the  debts  of  the  ancestor.  As  to  the  heirs,  it  is  essentially 
hostile  in  every  respect,  hence  it  is  the  duty  of  the  courts  to 
see  that  the  law  which  authorizes  this  proceeding  is  complied 
with.  This  it  is  our  duty  to  do;  but  more  than  this  we  have 
no  right  to  require.  lias  the  law  required  the  heirs  to  be 
made  parties  by  notice,  either  in  the  petition  or  in  the  notice? 
This  proceeding  is  authorized  by  the  one  hundred  and  third 
section  of  the  statute  of  wills.  That  requires  that  the  admin- 
istrator *^  shall  make  out  a  petition  to  the  circuit  court  of  the 
county  in  which  administration  shall  have  been  granted,  stat* 
ing  therein  what  real  estate  the  testator  or  intestate  died  seised 
of,  or  so  much  thereof  as  will  be  necessary  to  pay  his  or  her 
debts  as  aforesaid,  and  request  the  aid  of  the  court  in  the " 
premises."  This  is  all  that  the  statute  requires  shall  be  stated 
in  the  petitiou;  and  by  what  authority  shall  we  require  more 
to  be  stated?  There  is  not  a  word  said  about  the  heirs.  They 
are  not  requested  to  be  mentioned  or  alluded  to  in  the  petition. 

This  petition,  however,  does  set  out  the  names  of  the  widow 
and  heirs,  but  it  does  not  formally  ask  that  they  may  be  made 
parties  defendants.  Nor  was  this  necessary.  The  portion  of 
the  statute  quoted  has  all  the  elements  of  an  ex  parte  proceed- 
ing.  When  a  petition  is  filed,  the  court  acquires  jurisdiction 
of  the  subject-matter.  The  balance  of  the  section  shows  that 
it  was  not  designed  that  it  should  be  necessarily  ex  parte.  The 
eecUon  proceeds:  '^And  it  shall  be  the  duty  of  such  adminis- 
trator or  executor  to  give  at  least  thirty  days'  notice  of  the 
time  and  place  of  presenting  such  petition,  by  serving  a  written 
or  printed  notice  of  the  same,  together  with  a  copy  of  said 
account  and  petition,  on  each  of  the  heirs,  or  their  guardians, 
or  the  devisees  of  said  testator  or  intestate,  or  by  publishing  a 
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notice  in  the  nearest  newspaper  for  three  weeks  successiyely, 
oommencing  at  least  six  weeks  before  the  presenting  of  said 
petition,  of  the  intention  of  presenting  the  same  to  the  circuit 
court,  for  the  sale  of  the  whole  or  so  much  of  the  real  estate  of 
the  said  testator  or  intestate  as  will  be  sufficient  to  pay  his  or 
her  debts,  and  requesting  all  persons  interested  in  said  real 
estate  to  show  cause  why  it  should  not  be  sold  for  the  purposes 
aforesaid."  Now,  here  is  prescribed  the  modes  by  which  the 
court  may  acquire  jurisdiction  of  the  persons,  so  to  speak,  of 
those  whose  interests  may  be  affected  by  the  proceeding.  The 
administrator  is  given  tiie  alternative  of  one  of  two  ways  by 
which  he  may  bring  into  court  all  adverse  parties:  one  is,  by 
serving  a  written  or  printed  notice,  together  with  a  copy  of  ihe 
account  and  petition,  on  all  of  the  heirs  or  devisees  in  whom 
the  title  of  the  land  proposed  to  be  sold  may  be  vested;  and 
the  other  is,  by  publishing  a  notice  to  all  parties  interested  to 
come  in  and  show  cause  why  the  land  should  not  be  sold  ao* 
cording  to  the  prayer  of  the  petition.  Either  mode  is  equally 
efficacious  to  give  the  court  complete  jurisdiction,  and  equally 
satisfies  the  requirements  of  the  law,  although  the  notices  are 
substantially  dififerent.  The  first  requires  a  copy  of  the  peti* 
tion  and  account  to  be  served  with  the  notice  on  the  heirs  or 
devisees  only;  while  the  statute  does  not  require  these  to  be 
set  out  in  the  published  notice,  but  that  is  required  to  be  ad- 
dressed to  all  persons  interested  in  the  subject-matter.  Not 
only  heirs  and  devisees,  but  their  guardians  and  creditors,  and 
in  fine,  everybody  whose  interest  might  be  affected  by  a  sale 
of  the  land  under  under  the  petition.  But  it  must  be  observed 
that  in  neither  of  these  notices  is  it  required  that  the  names  of 
the  heirs  or  others,  interested  parties,  shall  be  inserted.  It 
leaves  the  door  wide  open  for  all  who  may  conceive  themselves 
interested,  and  whenever  they  choose,  to  come  in,  when  they 
become  in  fact  parties  to  the  proceeding  in  name  as  well  as  in 
substance.  It  was  for  the  legislature  to  say  in  what  mode 
parties  interested  should  be  brought  into  court,  and  they  had 
an  undoubted  right  to  declare  that  a  notice  by  publication 
should  be  as  effectual  to  bind  the  parties  as  a  personal  ser- 
vice. In  this  case,  the  notice  was  by  publication,  and  was  at 
follows: — 

''  Administrator's  Notice. — Notice  is  hereby  given  that  I 
will  make  application  to  the  county  court  of  Tazewell  Conntyy 
on  the  third  day  of  September  next,  for  a  decree  to  sell  all  or 
so  much  of  the  real  estate  of  Benjamin  F.  Jewett,  deceased. 
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late  of  TaieweU  Coiintyy  as  will  be  sufficient  to  pay  the  debta 
of  said  estate.  AH  persons  interested  are  requested  to  appear 
and  show  cause,  if  any  they  have,  why  such  decree  should  not 
be  granted.  Wm.  S.  Maus, 

^^Adm'r  of  Benjamin  F.  Jewett,  deo'd. 
"  Pekin,  July  24, 1856." 

The  statute  has  not  declared  what  this  notice  shall  contain, 
and  it  is  for  the  court  to  determine  whether  its  statements  are 
sufficient  This  notice  gives  the  information  that  at  a  8i)eci- 
fted  time  and  place  the  administrator  would  apply  to  the  cir- 
eoit  court  for  authority  to  sell  the  whole,  or  so  much  as  wa» 
necessary  for  the  purpose  stated,  of  the  real  estate  of  tbd  in- 
testate. This,  we  think,  was  sufficient  for  all  practical  pur- 
poses. This  was  quite  as  sure  to  put  persons  interested  on 
their  guard  as  if  the  property  had  been  described  by  its  num- 
bers  or  boundaries.  On  the  whole,  we  are  unable  to  find  any- 
thing even  irregular  in  this  proceeding  for  which  we  should 
rererse  it  on  a  direct  application  for  that  purpose,  much  lesa 
to  hold  it  void  in  a  collateral  action  as  this  is. 

We  strongly  intimated,  in  Tumey  v.  Tumey^  24  111.  625, 
that  the  heirs  should  be  made  formal  parties  in  the  petition, 
but  the  decision  of  that  question  was  not  necessary  to  the 
determination  of  that  case.  The  case  had  already  been  de> 
cided  upon  the  ground  that  there  had  been  no  sufficient  notice, 
and  what  was  afterwards  said  about  the  form  of  the  petition 
was  unnecessary,  and  we  now  think  unadvised.  The  evi- 
dance  should  have  been  admitted.  The  judgment  is  reversed, 
and  the  cause  remanded. 

Judgment  reversed. 

IsTFAirr  Waadb  vked  not  bb  Madb  Pabtibs  in  proceedings  to  eell  their 
tmX  est&te:  SmUh  ▼.  Raot^  pott,  p.  236.  Bat  on  the  other  hand,  it  is  held 
that  an  infant  mnst  be  made  a  party  to  a  prooeeeing  to  seU  hia  land,  if  he  ia  a 
fwdent:  Hunter  ▼.  ffatton,  45  Am.  Deo.  117;  and  that  a  decree  will  not  bind 
him  unless  he  has  been  serred  with  process  and  made  a  party:  Id.;  Coleitum 
Wm  Cotmian,  28  Id.  SS.  Mere  irregnlaritieSy  howcTer,  in  probate  prooeedinge 
do  not  invalidate  them  where  the  court  has  acquired  jurisdiction:  Dancy  v. 
SCridb/tn^  65  Id.  179,  and  note  185.  The  subject  of  judgments  against  in- 
fnnta  ia  discussed  at  length  in  the  note  to  Porter  ▼.  Jiobmmm,  13  Id.  159. 

OvABDiAic's  OB  Asiohistbator's  Salb  WTrxouT  NoncB,  OB  WTTH  Iksut- 
ndBBT  NoncB,  Evfbct  or:  MiteheU  ▼.  Bowen,  65  Am.  Dec  758,  sad  casea 
referred  to  in  note  to  same  760;  Palmer  ▼.  Oaklqf,  47  Id.  41;  Fraaer  ▼.  Steen^ 
rod,  71  Id.  453;  Biand  ▼.  Mwieaster,  57  Id.  162;  Jackson  ▼.  A§tor,  39  Id.  281. 

Tub  rBXBCSPAL  case  was  gitbd  in  the  following  authorities,  and  to  the 
^oint  Btatad:  In  proceedings  affecting  the  sale  of  infants*  real  estate,  the 
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Juiidiotioa  of  the  flabjaet-m&ttor  is  aoqnirwl  by  filing  the  petitioo,  and  Jorii- 
dietion  of  tho  penoos,  by  pablioatioa  of  the  notice:  Qcmdyw,  HaXU  36  DL  318L 
The  etfttate  must  be  panned  in  a  prooeeding  to  aell  the  Unda  of  a  deceaaed 
peraoB  by  hia  adminiatrator,  and  nnleaa  the  mode  pointed  oat  by  the  atatata 
for  bringing  the  partiea  in  intereat  before  the  ooort  haa  been  adopted,  there 
will  be  aaoh  a  want  of  jurisdiction  aa  will  vitiate  the  aale:  Brte  ▼.  Br^  61  Id. 
871;  i)oiiim  ▼.  ^etfm^,  57  Id.  353;  iWf  ▼.  Fowi^,  63  Id.  106.  Aatorigh* 
to  qneation  Jnriadiotion,  see  Qmdy  r.  HaU^  30  Id.  116.  Titlea  of  paidiaasn 
in  good  faith  shoald  never  be  ovartomed  beoanse  el  ob jeetiooa  f oimded  npea 
captioas  eritioism;  thaa  an  objeotion  that  the  adminiatrator'a  notioe  ol  applip 
cation  for  aale  did  not  apedf y  in  what  ooonty  or  state  the  ooart  was  to  ba 
held,  at  which  application  was  to  be  made,  was  held  to  be  well  foanded,  *'afl 
no  homan  being  who  read  it  ooald  have  miannderatood  it":  Jfoore  ▼•  NeS^ 
39  Id.  261.  It  is  not  essential  that  the  namea  of  the  heiis  be  given  in  tha 
notice:  BottwkA  v.  Skkmer,  80  Id.  158.  That  heiza  are  not  neoessary  parties 
eee  alK>  Swearengen  v.  OuUck,  67  Id.  211.  An  omissioa  to  name  the  heira  in 
the  petition  will  not  invalidate  the  decree  of  sale:  Hobmm  v.  Ewom,  62  Id.  162^ 
Where  the  decree  recites  that^  **  it  appearing  to  the  ooort  that  notioe  accord* 
ing  to  law  waa  given  of  the  pendency  of  thia  caaae^"  the  reoital  is  anffioieni 
evidence  that  the  proper  notioe  haa  been  given,  and  thoogh  the  priatsr'a 
tificate  be  defective,  it  will  be  preaamed,  from  thia  redtalt  that  the  oeozt 
oeived  other  evidence  of  the  data  ol  pablioat&ons  Bot^fiMrd  ▼•  (/Oommr,  67  U 
65;  JJofTib  ▼.  Xerier,  60  Id.  316. 


bBBLY  V.  FtaOFLB  FOB  THB  UsB  OF  A.  W.  NlMlL 

[V  XuLnrais,  ITS.] 
Sumnr  oh  Owwtxm  Bovb  wxll  not  u  Luaui  if  tfaa  namaa  p«t  mgtm  Ite 
bond  before  hia  own  are  f  orgeriea. 

L.  W.  Leick  was  nominated  master  in  chaneeiji  and  filed 
a  bond,  to  which  the  names  Heaton,  Neece,  and  Mamm  ymim 
subscribed.  The  bond  was  payable  to  the  people  of  the  state, 
and  conditioned  on  the  faithAil  performance  of  the  duties  of 
his  ofBce.  Leick  collected  certain  moneys  belong;ing  to  ihm 
ward  of  A.  W.  Neece,  which  he  failed  to  pay  over.  He  waa 
aued  and  judgment  obtained.  Having  no  property,  his  bonda- 
men  were  sued.  Heaton  testified  that  his  name  on  tho  bond 
was  a  forgery.  It  was  first  in  order,  and  was  there  before  tho 
other  names  were  signed.  The  court  found  for  the  people,  for 
the  use  of  Neece,  and  defendant  Seely  appealed. 

James  W.  EngUsh^  for  the  plaintiff  in  enor. 

Stuartf  Edwards^  and  Braumj  for  the  defendants  in  erxar. 

By  Court,  Caton,  C.  J.  This  action  was  on  the  office  bond 
of  a  master  in  chancery,  against  one  of  the  sureiiea,  wboM 
name  appears  to  the  bond.    The  bond  is  joint  and  sereraL 
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The  fiicts  relied  upon  in  defense  are  these:  In  fhe  body  of  the 
bond  are  three  sureties  named:  1.  Heaton;  2.  Seely,  the  de- 
fendant; and  8.  Morrow.  When  presented  to  the  defendant 
for  his  signature,  the  name  of  Heaton  appeared  signed  to  the 
bond  as  a  surety;  and  the  defendant,  supposing  it  to  have 
been  executed  in  fact  by  Heaton,  signed  his  name  to  the  bond 
as  a  co-surety  with  Heaton.  It  turns  out  that  the  name  of 
Heaton  to  the  bond  was  a  forgery.  Although  we  have  not 
been  referred  to,  nor  have  we  met  with,  a  case  precisely  in 
point,  yet  we  think  upon  principle  this  should  constitute  a 
good  defense  to  the  action  on  the  bond.  By  a  fraud  practiced 
upon  the  defendant,  by  means  of  the  commission  of  a  high 
crime,  he  was  made  to  assume  a  different  and  greater  liability 
than  he  intended  or  supposed  he  was  assuming  when  he  exe- 
cuted the  bond.  It  is  not  like  the  case  where  the  surety,  when 
he  signs  the  bond,  is  assured  and  made  to  believe  that  others 
will  afterwards  sign  it.  In  that  case  he  acts  upon  the  simple 
assurance  that  another  will  do  an  act  which  he  knows  may 
be  defeated  or  prevented  by  various  accidents,  and  he  musfc 
therefore  take  the  risk  of  such  assurance  being  fulfilled.  But 
in  this  case  he  acted  upon  an  apparent  fact,  which  without 
the  commission  of  a  great  crime  by  others  must  have  been 
true,  and  the  commission  of  this  crime  the  highest  degree  of 
caution  might  not  suggest;  and  he  cannot  be  charged  with 
even  slight  neglect  in  not  having  discovered  the  forgery.  It 
cannot  be  said  that  his  own  credulity  contributed  in  any  de- 
gree to  his  being  bound  without  Heaton  instead  of  with  Urn. 
It  is  true  that  the  obligee  did  not  perpetrate  or  in  any  way 
contribute  to  the  fraud,  so  that  one  of  two  innocent  parties 
must  suffer  by  reason  of  this  forgery,  but  that  reasonable 
degree  of  £avor  which  the  law  extends  to  sureties  should 
exonerate  the  surety  who  has  been  fraudulently  induced  to 
execute  the  bond,  not  by  a  false  promise,  which  a  high  or  even 
a  reasonable  degree  of  prudence  should  have  admonished  him 
not  to  rely  upon,  but  by  a  forgery,  which  would  probably  have 
decdved  the  most  cautious  person. 

The  judgment  must  be  reversed,  and  the  cause  remanded* 

Jud^nent  reversed. 


IteasBT  AvoiM  Tmnanaani  MUkr  v.  Retd,  07  Am.  I>m.  460» 

TsB  nmnnFAL  am  was  BsroamD  in  2  Am.  L.  I^g.,  N.  S.,  841^  Sii^ 
•ad  towfaioh  a  cne-paga  note  it  appeodecL  This  note  haa  been  eited  in  JMmt 
▼.  ITefM  A^rkuHwal  Cb.»  73  Ind.  381,  end  Johm  ▼.  Horrkon,  20  Id.  SSk 
Batia  A^MT  v.  MUSkk^  86  lU.  21S^  22%  where  a  pvrtgr  wtei  ieked  te  riffi 
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a  note  m  ■nrety  refiued  until  another  penon  woold  fint  ezeoate  tlw 
and  whare  tlM  principal  maker  forged  the  name  of  siieh  other  peraoo,  and 
thereby  induoed  the  party  to  aign,  and  proonred  the  money  of  aa  ^"»^»i*— >* 
party,  who  had  nonotioe  of  the  fraod^  it  waa  held  that  the  &otof  the  fofgoty 
and  the  fraud  would  not  releaae  the  aarety  ao  ezeoating  the  aame.  It  waa 
there  held  that,  where  one  of  two  innocent  partiea  mnat  be  a  loaer  by  iho 
deceit  or  fraud  of  another,  the  loaa  muat  fall  on  him  who  employa  and  pnta 
trust  and  oonfidenoe  in  the  deoeirer,  and  not  on  the  other;  and  the  prinoipal 
eaae  waa  departed  from  lo  far  aa  it  oonflicted  with  the  rulea  laid  down  abores 
See  p.  222.  It  (would  aeem,  therefore,  that  unleaa  aome  diatinetion  can  be 
drawn  between  the  liability  of  a  oo*maker  and  that  of  %  awe^»  the  princi- 
pal oaae  is  orecmled  by  Sitmer  ▼.  Mlttikk^  mipra;  see  ffehm  t.  Waifm  Ag/r^ 
CHltifrai  0».,  78  Ind.  Saa 


Great  Western  Bailroad  Gompant  v.  Heul 

[27  ILUHOIS,  IMiJ 

Dmelaratidk  saAism  Raxlboad  Ck>ifPANT  ion  Killdto  Svook  vsid  bov 

NiOATiVB  the  poaaibility  that  the  stock  may  have  been  killed  at  a  prop- 
erly fenced  farm-crossing;  in  which  case,  the  company  would  not  hava 
been  liable  under  the  statute. 
QsnonoN  to  Dsglakation  in  Tqbt  Bwuim  Laid  wxm  Ckymnruaxmo 
comes  too  late  after  issue  jouoed,  and  trials  and  judgment  rendered.  If 
the  objection  is  good  at  all,  it  ahould  have  been  made  by  damnxrer. 

Case.  Guy  Helm  brought  suit  against  the  Great  Western 
Bailroad  Company  for  killing  certain  horses,  cows,  sheep,  and 
hogs  belonging  to  him.  Under  the  statute,  the  company  was 
bound  to  fence  its  road,  except  at  crossings  and  at  those  parta 
in  towns,  villages,  etc.  The  declaration  laid  the  wrong  with 
a  covUinwmdOy  and  did  not  declare  that  the  stock  were  not 
killed  at  any  of  the  places  where  the  company  would  have 
been  exempt  from  liability.  Defendant  pleaded  the  general 
issue.  The  cause  was  tried  by  the  court  without  a  jury,  and 
Judgment  rendered  for  the  plaintiff,  with  costs. 

Tupper  and  NeUon^  for  the  plaintiff  in  error. 

/•  8.  Past^  for  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  The  principal  objection  to  thi« 
declaration  is  that  it  does  not  negative  the  possibility  that  the 
stock  may  have  been  killed  at  a  farm-crossing.  The  statute 
does  not  exempt  the  comxMiny  from  fencing  their  roads  at 
furm-crossings,  nor  does  it  exempt  it  from  liability  for  killing 
stock  at  such  crossings,  if  the  road  is  not  there  fenced;  but  it 
expressly  provides  that  it  shall  fence  at  farm-crossings,  sped* 
fying  the  xind  of  fence  which  shall  be  made  at  such  places; 
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thai  is  to  Bay,  bars  or  gates  for  the  aocommodaUoii  of  the 
fiEurmers.  This  specification  of  the  kind  of  fence  does  not  alter 
the  case  from  what  it  would  be  if  the  law  had  prescribed  live 
hedges  or  stone  walls  in  certain  localities.  If  the  stock  was 
killed  at  a  farm-crossing,  where  the  company  had  made  such 
a  fence  as  the  law  required,  which  some  one  had  left  down  or 
open  without  the  fault  of  the  company,  whereby  the  stock  got 
in  and  was  killed,  that  was  a  matter  of  defense  for  the  com* 
pany,  and  need  not  be  negatived. 

It  is  hardly  necessary  to  remark  that  even  if  any  objection 
could  ever  have  been  urged  to  the  declaration  because  the 
wrong  is  laid  with  a  eontinuandoj  that  should  have  been  done 
by  demurrer;  and  it  is  too  late  now,  after  issue  was  joined 
iipon  it,  trial  had,  and  judgment  rendered,  to  assign  it  for 
QiTor  here.  The  declaration  is  good  in  substance,  at  leasti 
and  is  nndoubtedly  sufficient  to  sustain  the  judgment 

The  judgment  is  affirmed. 

Jud^ent  affirmed. 

Tm  TKOXCSFAi,  OASM  WAB  COED  ilk  lUkioU  OmL  i?.  J?.  Cbb  T.  Amoldf  47  HI. 
171^  to  the  point  that  bsn  are  a  part  of  a  f enoe,  and  that  allowing  them  to 
ramain  down  for  three  monthi,  where  they  form  part  of  a  **  soffioient  fence  ** 
which  a  railroad  company  is  boond  by  statate  to  '*  erect  and  maintain,"  oon- 
atitntee  negligence  on  the  pert  of  the  company;  and  it  makes  no  difforence 
iHMiher  the  bars  were  tsken  down  by  the  company  or  by  the  oocapaat  of  the 
■4iMMBi]aad» 


Abnett  u  Abnett. 

[27  IliUlvoii^  347.  J 

l^Hxaxon  Di  TSmcuTATm  Will  Mvnr  RigirxsT  Thosb  Prisirt,  bt  Sion 
om  Woans,  to  Bkab  WinnBss  that  saoh  is  his  will,  in,  order  to  render  it 
▼slid  nnder  the  Illinois  statates. 

Bill  to  set  aside  an  alleged  will.  The  devisees  defended,  and 
the  case  was  tried  on  a  feigned  issue.  The  Ceicts  are  stated  in 
the  opinion.  The  court  found  for  the  complainant^  and  de- 
fendants moved  for  a  new  triaL  The  motion  was  overruled 
and  excepted  to. 

John  BakcTf  tor  the  plaintifBi  in  error. 

J7.  E.  S.  (yiSdveny^  for  the  defendant  in  error. 

By  Courts  Caton,  C.  J.  We  are  now  called  upon  for  the 
flnt  time  to  say  how  bx  the  literal  provisions  of  the  statatt 
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luost  be  complied  with,  in  the  attestation  and  proof  of  a  nun- 
cupative  will.  And  we  appreciate  it  as  a  question  of  veiy 
considerable  importance,  demanding  our  most  cautious  con- 
sideration.  There  is  no  dispute  about  the  facts,  for  it  is  agreed 
by  the  parties  that  the  record  of  the  probate  of  the  will  con- 
stitutes the  entire  proof  in  the  case;  and  the  only  question  is, 
whether  the  facts  thus  stated  constitute  a  valid  nuncupative 
will.  This  is  the  record,  and  all  the  proof  there  is  of  the  will 
or  its  attestation,  except  that  it  was  shown  by  legal  testimony 
to  have  been  reduced  to  writing  within  the  time  required  by 
the  statute:  — 

^^  Be  it  known  that  we,  the  undersigned,  were  present  on  the 
twenty-second  day  of  April,  1856,  at  the  residence  of  Nathan 
Amett,  now  deceased,  in  Clinton  County,  Illinois,  then  in  his 
last  sickness.  The  attending  physician,  Dr.  A.  R.  Stickney, 
informed  the  said  Amett  that  if  he  had  any  disposition  to 
make  of  his  worldly  affairs  it  would  be  proper  to  do  sa 

^^  That  the  said  Amett  said:  '  I  desire  my  personal  property 
to  be  divided  equally  between  my  wife's  sister.  Aunt  Hannali^ 
and  the  two  girls  now  living  in  my  family.  I  desire  my  real 
estate  to  be  left  to  Nancy  Jane,  a  girl  I  have  raised  in  my 
family  from  the  time  she  was  two  weeks  old.' 

^^We  declare  that  we  were  present  and  heard  the  above 
words  spoken  by  the  said  Nathan  Amett  during  his  last  sick- 
ness,  and  that  at  the  time  of  pronouncing  the  same,  we  be* 
lieve  him  to  be  of  souna  miua  and  memory;  and  that  the 
said  Amett  departed  this  life  on  the  twenty-third  day  of  Aprils 
A.  D.  1856.  "  Thomas  E.  Davis. 

'^Shebbod  Williams.'' 

The  ninth  section  of  our  statute  of  wills  provides :  "A  nun- 
cupative will  shall  be  good  and  available  in  law  for  the  con- 
veyance of  personal  property  thereby  bequeathed,  if  committed 
to  writing  within  twenty  days  and  proven  before  the  court  of 
probate,  by  two  or  more  credible,  disinterested  witnesses,  who 
were  present  at  the  speaking  and  publishing  thereof^  who  shall 
declare  on  oath  or  affirmation  that  they  were  present  and 
heard  the  testator  pronounce  the  said  words,  and  that  they 
believed  him  to  be  of  sound  mind  and  memory;  and  that  he 
or  she  did,  at  the  same  time,  desire  the  persons  present,  or 
some  of  them,  to  bear  witness  that  such  was  his  or  her  will, 
or  words  to  that  e£fect."   . 

While  we  should  not  be  inclined  to  require  an  exact  con- 
formity to  the  literal  requirement  of  this  statute,  in  the  pub* 
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lication  of  a  nnncnpative  will,  yet  we  are  not  authorized  or 
inclined  to  dispense  with  a  substantial  compliance  with  all  its 
provisions.  It  is  not  to  be  denied  that  to  allow  oral  testaments 
to  be  established  in  any  case  is  opening  a  door  to  frauds  and 
impositions,  which  have  sometimes,  in  spite  of  all  legislative 
safegoardsy  been  practiced.  Yet,  from  the  extreme  necessity 
of  the  case,  they  have  attained  a  firm  foothold  in  our  jurispru* 
dence,  and  they  must  be  treated  by  the  courts  with  fairness 
and  justice,  with  a  view  to  give  effect  to  the  designs  of  the 
testator,  when  the  will  is  pronounced  and  attested  in  conform- 
ity to  the  provisions  of  the  law.  But  that  law  must  be  at  least 
substantially  complied  with,  or  it  is  no  will.  In  this  case, 
every  requirement  of  the  law  was  complied  with,  except  the 
last  member  of  the  sentence  quoted.  That  requires  that 
the  testator  shall,  at  the  time  of  pronouncing  the  words  of  the 
will,  request  some  of  the  persons  present  to  bear  witness  that 
such  was  his  will,  or  words  to  that  effect.  It  is  not  enough 
that  the  words  of  the  will  alone  should  be  spoken  in  the  pres- 
ence of  those  who  might  bear  witness  to  it,  but  the  testator 
must  also  use  some  words  indicating  bis  desire  or  wish  that 
those  present,  or  some  of  them,  should  bear  witness  that  such 
was  his  will.  We  will  not  now  say  that  signs  and  gestures 
mig^t  not  be  so  distinct  and  intelligible  as  to  sufBciently 
indicate  the  desire  of  the  testator  that  he  wished  those  present 
to  bear  witness  to  the  will  as  to  amount,  substantially,  to 
words  of  that  import,  but  it  would  have  to  be  a  very  marked 
and  unequivocal  case  to  dispense  with  words  actually  pro- 
Qovmced,  to  the  effect  of  those  mentioned  in  the  statute.  But 
here  we  find  nothing  to  satisfy  this  last  clause  quoted.  No 
word  was  spoken,  no  sign  made,  no  indication  manifested,  that 
the  testator  desired  any  one  present  to  bear  witness  of  his 
declared  wishes.  There  is  nothing  to  show  that  he  ever  ex- 
pected or  wished  that  any  one  present  should  remember  what 
he  had  said,  or  should  ever  repeat  those  declarations,  or  should 
ever  go  before  any  tribunal  to  prove  that  such  was  his  will. 
If  we  say  that  such  must  have  been  his  desire  from  the  nature 
of  things,  that  is  but  conjecture  at  best,  and  the  legislature 
has  declared  that  such  conjecture  shall  not  be  sufficient. 
Understanding  the  operations  of  the  htmian  mind  as  well  as 
any  of  us,  the  legislature  knew  that  most  probably  any  one 
who  should,  when  in  extremis^  declare  to  those  about  him  the 
diapoflition  he  wished  made  of  his  property,  would  also  desire 
that  thofle  present  would  remember  and  bear  witness  to  hit 
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wish,  and  to  contribute  what  aid  they  might  to  cany  out  8uch 
wish.  Such  an  inference  must  neceBsarily  arise  in  almost 
every  case  where  a  will  is  declared  by  a  dying  man  to  those 
around  him,  but  the  law-makers  thought  it  unsafe  to  rely 
upon  such  inference,  however  strong,  and  saw  fit  to  require  a 
direct  expression  of  such  wish  by  the  testator  at  the  time  of 
pronouncing  the  words  of  the  will.  And  yet,  in  the  face  of  this 
express  provision  of  the  statute,  we  are  asked  to  establish  this 
will  upon  mere  inference,  for  there  was  not  one  word,  sign,  or 
look  expressing  the  wish  that  those  present  should  bear  wit- 
ness to  the  will.  It  may  be  and  probably  is  true,  that  he  did 
not  know  it  was  necessary  to  the  validity  of  his  will  that  he 
should  call  upon  those  present  to  witness  it;  but  that  cannot 
alter  the  law.  The  statute  requires  that  a  written  will  shall 
be  attested  by  two  witnesses,  yet  it  would  shock  every  lawyer 
to  decide  that  one  witness  would  do,  because  the  testator  sujh 
posed  that  was  sufficient.  In  most  cases,  our  convictions 
would  be  as  strong  that  the  will  expresses  the  true  wishes  of 
the  testator  when  witnessed  and  proved  by  one  unimpeachable 
witness  as  if  witnessed  by  two,  and  yet  it  is  not  his  will,  be* 
cause  the  law  so  declares.  So  here.  The  law  required  an 
additional  formality  to  make  this  a  nuncupative  will,  without 
which  it  should  not  have  been  admitted  to  probate,  and  for 
the  want  of  which  it  was  the  duty  of  the  circuit  court  to  set  it 
aside  and  declare  it  void. 
Judgment  affirmed. 

Two  WrrNMSBS  to  Nukcupativb  Will  abs  RxQtnsxD,  who  mart  both  bt 
preaent  at  the  making  thereof,  and  hear  the  testator  call  both,  or  on  two  or 
more  persons  then  present,  to  remember  that  sach  is  his  will:  PrmiUa  B.  Tar* 
waiC%  Will,  26  Am.  Dec  115.  For  instance  of  good  nnncnpative  will,  where 
three  witnesses  were  present  and  heard  the  beqaests,  and  signed  the  wiU  as 
witnesses,  see  Phoebe  ▼.  Boggeu,  42  Id.  643.  But  a  nunonpatiTe  will,  exe- 
cuted before  a  noti^  and  three  witnesses,  is  Toid  if  one  of  the  attesting 
witnesses  did  not  understand  the  language  in  which  the  will  was  written  snf* 
ficiently  to  comprehend  what  was  said:  Jireaux  v.  Oailutaeaux^  74  Id.  430.  A 
signed  writing,  intended  as  a  will,  but  not  duly  attested,  cannot  be  set  up  as 
a  nuncupative  will:  Stamper  ▼.  Hooks,  68  Id.  511.  The  animus  testaneU  at 
the  time  of  the  alleged  nuncupation,  must  appear  by  the  clearest  and  moat 
indisputable  testimony:  Dorsey  ▼.  Sheppard,  37  Id.  77.  The  subject  of  nna* 
eupatiye  wills  is  discussed  at  length  in  the  note  to  Syhes  ▼.  Syies,  20  Id.  4IL 

Thb  principal  case  was  oitbd  in  each  of  the  foUowing  authorities,  and  i« 
the  point  stated:  No  set  form  of  words  is  necessary  to  comply  with  the  statata 
concerning  nuncupative  wills.  Any  words  that  express  a  dear  intention  ta 
give  the  estate  to  a  certain  person  wiU  be  sufficient  to  pass  the  property. 
Nor  is  it  necessary  that  the  testator  should  oaU  upon  persons  present,  fay 
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to  booome  witneneB  to  his  wilL  Any  form  dexpresnoiiy  however  im- 
perfoctly  entared,  ao  that  it  conveys  to  the  minds  of  those  to  whom  it  is 
addressed  the  ides  that  he  desires  them,  or  some  of  them,  to  besr  witness  to 
the  disposition  he  ii  making  of  his  property,  will  be  deemed  a  compliance 
with  the  statute  in  that  regard:  Webr  ▼.  CkSdester,  63  BL  455.  Calling  upon 
witneases  by  the  testator  himaelf,  is  essential  to  the  validity  of  a  noncupa- 
tive  will:  In  re  Witt  i^ HMm,  20  K.  J.  Kq.  478.  That  the  words,  ''listen, 
all  of  yon,  what  I,  Elisabeth  Jones,  do  say,"  ooostitnte  a  saficient  oomplianoe 
with  the  statute:  See  same  ease.  Bnt  a  request  by  the  alleged  testatrix  to 
ene  peraon  "to  witness  what  ahe  aaid,"  and  to  another  "  to  come  back  and 
^/  attention  to  what  ahe  aaid,"  haa  been  held  inanffieient  to  satisily  the  stii* 


Beadles  v.  Bless. 

[27  iLUNOca,  sn.] 

TBAV  lUnaniP  will  mot  bb  CoicPLnsD  wnBor  Omar  Tsmm  v 
Valid  at  ewnmim  law,  and  not  prohibited  by  the  laws  of  Blinois  as 
having  an  immoral,  indeoent,  or  illegal  tendency. 
Btidsmgb  that  Waokb  was  Publio  Talk  and  Vkwlvwkcmd  SuBSuaiFiicni 
to  railroad  stock  is  not  admissible  in  sn  action  on  awag«r  thatarailmd 
win  be  completed  within  a  oertain  time^ 

Assumpsit.  Judgment  for  the  plaintifEl  The  &ot6  are  stated 
in  the  opinion. 


/ncldy  Boydy  amd  JaimeSy  for  the  plaintiff  in  enor. 
8.  P.  Shopej  for  the  defendant  in  error. 

By  Coorty  Caton,  C.  J.  This  action  was  on  the  following 
^reement: — 

^  On  the  second  day  of  June,  A.  D.  1856, 1  promise  to  pay 
to  John  Bless,  or  order,  one  hundred  dollars,  for  value  received, 
provided  the  Peoria  and  Hannibal  railroad  shall  not  be  com- 
pleted between  Farmington  and  Lewistown,  Fulton  Countyi 
Illinois,  by  the  first  day  of  June,  1856,  so  far  as  the  tying 
and  laying  of  the  rails  of  said  road  are  concerned. 

"  Lewistown,  July  13, 1855.  N.  Beadles.'* 

This,  in  form  at  least,  is  simply  a  contract  for  the  payment 
of  money,  dependent  on  a  future  contingency;  and  in  that 
aspect,  is  quite  unexceptionable.  The  testimony,  however, 
gives  the  transaction  something  of  the  character  of  a  wager, 
and  shows  that  a  similar  agreement  was  given  by  the  payee 
to  the  maker  of  this  agreement,  payable  upon  the  opposite 
contingency.    But  if  viewed  in  the  light  of  a  wager,  as  we 
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Qnderstand  the  oommon  law,  the  plaintifT  has  a  right  to  re» 
cover  upon  it.  It  id  not  prohibited  by  our  Ptntiife;  it  has  na 
immoral,  indecent,  illegal,  or  pernicious  teudeucy.  Sncb 
wagers  are  recoverable  at  the  common  law,  although  the  par> 
ties  have  no  interest  in  the  event  upon  which  the  wager  de» 
pends.  No  doubt  many  excellent  jurists  have  regretted  thai 
8uch  idle  agreements  should  be  recognized  in  and  enforced  by 
the  courts;  yet  such  is  the  law,  and  it  is  not  for  us  to  refom» 
it.  But  in  this  case,  surely,  we  cannot  safely  aflirm  that  these- 
parties  had  no  interest  in  the  event  upon  which  the  promise 
to  pay  depended.  The  plaintiff  may  have  had  a  legitimate 
and  proper  interest  in  having  the  road  completed  within  the 
time  specified  in  the  agreement,  and  desired  to  stimulate  the- 
defendant  to  secure  its  completion,  or  failing  in  that,  to  in- 
demnify himself  to  the  extent  of  the  one  hundred  dollars.  Or 
the  defendant  might  have  had  an  equal  interest  in  not  having^ 
it  completed  in  that  time.  The  one  may  believe  that  public 
policy  and  the  public  good  required  that  the  whole  commu- 
nity should  exert  itself  to  complete  the  road;  while  the  other 
might  have  entertained  the  opinion  that  such  a  course  would 
be  detrimental  to  himself  and  the  public.  It  is  not  for  us  to 
say  which  may  have  been  right  in  their  opinions.  At  all 
events,  we  cannot  say  that  the  wager,  if  it  was  one,  was  illegal 
or  immoral;  and  as  a  simple  question  of  law,  we  must  hold  it 
valid.  Nor  do  we  think  the  court  erred  in  ruling  out  the  evi- 
dence offered.  What  matter  if  people  did  talk  about  the  wager,, 
or  if  it  influenced  some  to  subscribe  to  the  railroad  stocky 
and  prevented  others  from  subscribing?  We  cannot  say  that 
one  or  the  other  was  the  wisest  course,  or  that  there  was  any- 
thing immoral  or  illegal  for  either  or  both  parties  to  exert  their 
influence  one  way  or  the  other  on  the  subject. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Waosr  that  Certaui  BAnau>Ax>  will  oa  will  mot  bb  Oumplrid  I» 
a  oertain  time  i»  not  per  §e  unlawful  or  against  pablio  pdlicys  JokMomT,  #W^ 
66  Am.  Beo.  5ia  As  to  ralidity  of  wagen  generally,  w  Smith  t,  BmJtK  74 
U.  lOOi  Mamroer.  BmOtif,  78  Id.  641,  and  note  648. 
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Grippin  v.  Eaton. 

127  ILLZVOM,  879l] 

fimnat  whl  Thmt  Fobhon  Jitdoicbnt  m  would  tlia  itate  whore  it  wa* 
rend«red»  and  warda  of  a  record  from  a  atate  where  foirnia  of  action  haT» 
been  aboliabed  will  not  be  given  the  same  strict  technical  aignificatioa 
which  they  have  where  those  forms  are  retained. 

toCLAKATIOir  ZK   DiBT  IN  StaTE  WBERS  F0RM8  OT  AonOV  ABB  RbTADTSD 

is  sostaixied  by  proof  of  judgment  on  a  promiseory  note  lor  a  grosa  snm 
of  principal  and  interest  obtained  in  a  state  where  f onus  of  aetion  ar» 
abolished. 

Action  of  debt  by  Eaton  against  Griffin  on  a  judgment  ren* 
deted  in  Missouri.  The  judgment  introduced  in  evidence  wa^ 
as  follows:  '*  Now,  at  this  day,  comes  the  said  plaintiff,  and 
the  defendant,  although  duly  summoned  and  solemnly  called^ 
oomes  not,  but  makes  default;  wherefore  it  is  considered  by 
the  court  that  the  petition  of  the  plaintiff  be  taken  as  con- 
fessed, and  it  appearing  to  the  court  that  this  is  an  actioi> 
founded  upon  a  promissory  note,  the  court  doth  find  that  the 
defendant  is  indebted  to  the  plaintiff  in  the  sum  of  $160,  the 
amount  of  said  note  and  interest.  It  is,  therefore,  considered 
by  the  court  that  the  plaintiff  recover  of  the  defendant  the 
sum  aforesaid,  in  form  aforesaid,  by  the  court  found,  and  hift 
costs  herein  expended,  and  thereof  have  execution."  To  thi» 
was  appended  the  clerk's  certificate,  and  a  commissioner's  cer* 
tificate  that  the  clerk's  certificate  was  in  due  form,  etc  De- 
fendant Griffin  objected  to  the  admission  of  the  judgment,  but 
his  objection  was  overruled,  and  he  excepted.  Judgment  was 
rendered  for  the  plaintiff,  and  defendant  sued  out  his  writ  of 


C.  H.  CofiMtabley  for  the  plaintiff  in  error. 

3/.  C  McLaiUj  for  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  From  an  inspection  of  this  recorrU 
it  is  manifest  that  in  Missouri,  where  the  judgment  was  ren« 
dered,  distinctions  in  the  forms  of  actions  have  been  abolished^ 
and  that  technically  the  action  was  neither  debt  nor  as^mpHt; 
and  in  giving  effect  to  judgments  in  that  state,  we  shoulc) 
treat  them  precisely  as  their  courts  would  treat  them,  and  not 
apply  the  technical  rules  of  the  common  law  by  which  differ- 
ent forms  of  action  are  designated.  The  judgment  on  which 
this  action  was  brought  was  not,  in  fiact  or  in  form,  either  debt 
or  (U8ump9itj  but  in  substance  the  judgment  was  in  assumpsit^ 
according  to  our  designation  of  actions.    It  was  for  the  amount 
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of  the  note  and  interest  on  which  that  action  was  brought,  in 
a  gross  sum,  which  was  the  damages  which  the  plaintiff  had 
sustained  by  reason  of  the  default  of  the  defendant  to  pay  as 
he  had  agreed.  We  are  not  to  give  to  the  words  of  the  record, 
where  the  forms  of  actions  have  been  abolished,  the  same 
strict  and  technical  signification  which  we  do  here,  where  those 
forms  are  still  retained,  for  the  reason  that  they  were  not  used 
in  such  technical  sense. 

We  think  the  record  was  properly  admitted,  and  the  judg* 
ment  must  be  affirmed. 

Judgment  affirmed. 

JuDOMnrre  ot  Sistbb  States,  Emccr  ot:  Cook  ▼.  7%3mhiU,  S6  Am.  Daa 
S3;  fforton  v.  Oritd^/ield,  Id.  701,  and  note  704;  Taylor  v.  Barron,  64  Id.  2S1, 
ftnd  collected  cases  in  note  to  same  290;  McJiUon  v.  Love,  64  Id.  449;  PeUtm 
r.  Platner,  42  Id.  197;  Fletcher  v.  Ferfil,  35  Id.  143,  and  collected  cases  m 
note  thereto  ISfi.  Goorts  will  aid  ezecation  of  foreign  jndgment  by  receiT- 
4ng  it  as  evidence  of  a  debt  or  of  property,  when  it  is  made  the  sabjeot  of 
direct  aetion  or  defsDia  in  those  oowts,  and  in  no  other  manner:  JielmrB  t. 
Benoeni,  40  Id.  437. 


Hall  v.  Gabpen. 

[87  iLLllfOIflb  88$.] 
WVMBM  TBEBM  18  Ko  PbiTITT  BBTWXUr   PABXaa,  TBXSB  OAV  BB  Ko  IjA* 

BnJTT,  one  to  the  other.  Thus  where  A  and  B  separately  have  eattte 
sold  by  the  same  broker,  and  A  is  paid  too  much,  and  B  tfaa  nat 
amount  too  little,  B  cannot  recover  his  deficit  of  A. 

Action  by  Henry  Carpen  against  Henry  Hall  and  others. 
The  facts  are  stated  in  the  opinion.    Judgment  for  the  plaintift 

Morrison  and  Epler,  for  the  appellants. 

D.  A.  Smithj  for  the  appellee. 

By  Conrt,  Caton,  C.  J.  The  appellants  consigned  to  a  cattle 
broker  in  New  York  a  lot  of  cattle  for  sale,  which  were  sold, 
and  upon  settlement  the  broker,  by  mistake,  paid  them  $171 
too  much;  and  about  the  same  time,  the  appellee  also  placed 
in  the  hands  of  the  same  broker  a  lot  of  cattle  for  sale,  and 
upon  settlement  with  him,  the  appellee  was  not  paid  enough 
by  the  sum  of  $171,  and  Carpen  sued  the  Halls  for  this  amounti 
on  the  supposition  that  they  had  got  his  money.  This  is  quite 
a  mistake.  The  Halls  have  got  the  broker's  money,  and  he 
has  got  Carpen's.  There  was  no  privity  between  these  partiei 
in  any  way  to  connect  the  two  transactions.    They  were  Ei 
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distinct  and  eeparate  as  if  they  had  been  five  years  apart,  and 
one  mistake  five  times  as  large  as  the  other;  or  as  if  one  party 
had  consigned  hops,  and  the  other  com,  or  even  two  separate 
brokers  had  been  employed.  But  for  the  accidental  circum- 
stances that  both  parties  consigned  cattle  to  the  same  broker 
about  the  same  time,  and  that  in  their  settlements  mistakes 
to  the  same  amount  were  made,  no  one  would  have  dreamed 
that  the  Halls  had  got  Carpen's  money.  This  money  had  no 
6ftr-marks  to  distinguish  it.  Who  shall  say  that  had  no  mis- 
take been  made,  the  same  $171  which  was  paid  to  the  Halls 
would  have  been  paid  to  Cari)en?  But  even  though  thils  were 
capable  of  proof^  and  were  actually  proved,  it  would  make  no 
difference.  There  was  no  privity  between  these  parties  which 
could  make  one  liable  to  the  other:  Trumbtdl  v.  Campbellj  3 
GUm.  502.  The  judgment  must  be  reversed  and  the  cause 
icmanded. 
Judgment  reversed. 

Tn  PBDiciPAL  cm  wab  grid  in  Aldermm  ▼.  Eimor,  46  HL  133,  to  th* 
point  that  an  action  for  money  had  and  received  may  be  maintained  whencTar 
a  party  hat  obtained  money  from  another,  which,  in  equity  and  good  ooii- 
•rience^  he  <night  not  to  retain,  or  baa  atAd  the  property  of  another,  and  ooii- 
verted  it  into  money.  Bnt  the  qneetion  of  privity  may  be  raised  by  aa 
iBitmctioB  properly  framed  for  that  poipoee. 


Smith  v.  Baoe. 

127  ILLZHOIS,  887.1 

WajUM  inaa>  vor  bx  Mads  Pastcbs  to  PBooxKDniofl^  nor  ii  a  goardiaa 
ad  UUm  for  them  required,  on  an  application  by  a  guardian  for  an  order 
to  sell  the  real  eetate  of  his  wards. 

Ejbcthent  by  plaintiffs  in  error  against  defendant  in  error. 
It  was  admitted  that  John  E.  French  entered  the  land  in  con« 
troversy,  and  plaintiffs  showed  a  deed  from  his  heirs  to  prove 
their  title.  Defendant  showed  a  chain  of  title  from  the  guar- 
dian of  French's  heirs.  The  controversy  turned  on  the  ques- 
tion whether  there  was  a  defect  in  the  guardian's  deed. 
Judgment  for  plaintiffs  for  only  one  sixth  of  the  premises,  and 
they  appealed. 

A,  B.  Bunn  and  B,  F.  Smithy  for  the  plaintiffs  in  error. 

J.  S,  Post  af^  Tupper  and  Nelson^  for  the  defendant  in  error. 
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By  Court,  Walker,  J.  Was  the  decree  under  which  do* 
fendant  derives  his  titie  void  ?  If  so,  then  his  title  must  fail^ 
afi  the  guardian's  deed  to  defendant's  ancestor  passed  no  title 
to  the  premises  in  controversy.  The  only  defect  urged,  a» 
apparent  on  the  face  of  that  deed,  is,  that  the  cause  was  not 
entitled  as  against  the  heirs  of  French  in  their  several  names. 
In  other  words,  the  heirs  were  not  made  defendants  to  the 
petition  of  the  guardian  for  license  to  sell  this  real  estate.  It 
contains  no  prayer  that  they  be  made  defendants,  or  that 
process  may  issue  against  them. 

Our  statute  does  not,  in  this  proceeding,  require  the  minor 
to  be  made  a  defendant,  or  the  appointment  of  a  guardian 
ad  litem.  The  tenth  section  of  the  chapter  entitled  "guardian 
and  ward,"  provides  that  "the  circuit  court  may,  for  just  and 
reasonable  cause,  being  satisfied  that  the  guardian  has  faith- 
fully applied  all  the  personal  estate,  order  the  sale  of  the  real 
estate  of  the  ward,  on  application  of  the  guardian,  by  petition 
in  writing,  stating  the  facts  and  having  given  notice  to  all 
persons  concerned  of  the  intended  application,"  etc.  Another 
portion  of  the  same  section  provides  that  the  order  of  the  court 
may  direct  the  sale  for  the  support  and  education  of  the  ward, 
or  to  invest  the  proceeds  in  other  real  estate.  In  this  enact- 
ment there  is  no  requirement  that  the  wards  shall  be  made 
parties  to  the  proceeding.  But  the  sale  is  authorized  on  the 
application  of  the  guardian,  by  petition,  after  having  given 
the  notice  in  the  mode  prescribed. 

Then,  without  making  the  wards  either  petitioners  or  de- 
fendants, does  the  court  acquire  jurisdiction  of  the  person? 
If  so,  the  court  may,  after  acquiring  jurisdiction  of  the  sub- 
ject-matter, determine  whether  the  relief  sought  should  be 
granted.  Until  jurisdiction  of  the  proper  parties,  and  of  the 
subject-matter,  is  obtained,  the  court  has  no  power  to  proceed 
in  itie  cause,  and  an  order  so  rendered  would  be  inoperative 
and  void.  \Vhilst  it  is  usual  to  make  parties  whose  interests 
are  to  be  affected  by  the  litigation  either  plaintiffs  or  defend- 
ants on  the  record,  yet  no  reason  is  perceived  why  the  legisla- 
ture may  not  have  authority  to  enable  parties  laboring  under 
legal  disabilities  to  act  in  their  own  name,  or  in  the  name  of 
others,  intrusted  by  law  with  the  management  and  control  of 
their  property.  In  this  class  of  cases,  the  guardian  is  author- 
ized, in  his  own  name,  to  institute  and  conduct  this  proceeding 
for  the  benefit  of  the  minor. 

In  the  case  of  Mastm  v.  Wait^  4  Scam.  127,  it  is  bald,  in  m 
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prooeeding  of  this  kind,  that  '^  it  is  not  neoeseaiy  that  the  ward 
fihonld  have  a  day  in  conrt  The  proceeding  was  not  adverse 
to  her  interest,  nor  against  her.  It  is  her  own  application,  by 
faer  legally  constituted  guardian.  No  summons  to  her  was 
necessary;  nor  could  she  have  any  day  or  guardian  ad  litem 
in  court,  unless  upon  suggestion,  as  amicus  curia^  it  should 
appear  that  the  guardian  was  about  to  abuse  the  trust,  or  was 
seeking  power  to  injure  and  misapply  the  estate.  I  think  it 
altogether  an  erroneous  view  of  such  cases  to  regard  them  as 
proceedings  against  the  heir  to  divest  her  of  her  interest  or 
prox)erty.  It  is  an  application  by  her,  or  on  her  behalf,  for 
power  to  do  acts  for  her  benefit  and  interest"  This  decision 
has  doubtless  been  regarded  and  acted  upon  by  the  courts  and 
by  the  legal  profession  of  the  state,  ever  since  its  announcement^ 
as  the  correct  practice.  And  under  that  practice,  large  amounts 
of  property  have  been  purchased  and  sold  in  perfect  good  faith, 
believing  that  this  court  had  definitively  determined  such  a 
practice  to  be  legal,  and  binding  upon  the  estate  of  the  minor. 
On  the  faith  of  that  opinion,  covenants  for  title  have  no  doubt 
been  entered  into,  under  the  belief,  by  grantors,  that  they  were 
acting  with  perfect  safety. 

The  stability  of  titles  to  real  property  requires  that  judicial 
decisions  affecting  them  should  change  as  seldom  as  possible, 
and  then  only  when  a  necessity  almost  imperative  demands  it 
Whilst  it  may  be  true  that  cases  of  great  injustice  may  have 
occurred  under  this  practice,  by  unfaithful  guardians,  in  pro- 
curing license  to  sell  the  real  estate  of  their  wards,  still,  rather 
than  endanger  all  the  titles  acquired  since  the  decision  ^f 
Mason  V.  WaUj  4  Scam.  127,  was  announced,  we  regard  it  bet> 
ter  to  leave  the  practice  as  it  now  stands,  trusting  to  the  cir- 
cuit courts  and  the  friends  of  the  minor  to  guard  and  protect 
his  interest.  We  therefore  feel  disinclined  to  disturb  that 
decision. 

We  are  aware  that  the  views  here  expressed  are  not  in 
accordance  with  those  announced  in  the  case  of  In  re  Sturms^  25 
111.  390.  .  In  that  case,  it  was  improperly  said  that  the  minors 
were  not  parties  to  the  original  suit,  and  their  interest  could 
not  be  a£fected  by  the  sale  of  their  land  by  the  guardians.  In 
that  we  went  too  far,  according  to  the  case  of  Mason  v.  Wdit^ 
supra;  but  we  still  adhere  to  what  was  there  said,  when  we  held 
their  remedy  was  by  original  bill  or  by  an  action  of  ejectment 
If  the  decree  was  obtained  by  fraud,  and  the  purchaser  was  a 
fMurty  to  it,  or  chargeable  with  notice,  the  heir  may  impeach 
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the  decree  by  original  bill,  or  if  the  adjndication  was  had  with- 
out jurisdiction  of  the  person  or  property,  the  remedy  is  by  a 
recovery  in  ejectment. 

Then,  was  the  decree,  on  the  application  of  the  guardian, 
regular  and  binding?  It  is  insisted  that  it  was  not,  because 
{he  proceeding  was  had  in  the  Macon  circuit  court,  when  the 
heirs  resided  in  Vermillion  County.  The  tenth  section  of  the 
act  requires  the  application  to  be  made  in  the  county  in  which 
{ha  minors  shall  reside,  unless  the  ward  is  not  a  resident  of 
the  state  when  such  application  shall  be  made  to  the  circuit 
court  of  the  county  in  which  the  whole  or  a  part  of  the  estate 
is  situated.  Graham  testifies  that  it  is  his  '^best  impression 
that  the  heirs  of  French  resided  in  Indiana  in  the  years  1846 
and  1847."  Although  this  evidence  is  not  of  the  most  positive 
character,  yet  in  the  absence  of  rebutting  evidence,  we  regard 
it  as  sufficient  to  establish  the  fact.  It  is  in  e£fect  the  same 
as  if  he  had  said  it  was  his  best  recollection  or  memory  of  the 
matter.  We  therefore  conclude  that  Indiana  was  the  place  of 
{he  residence  of  the  minors  when  the  application  was  made, 
and  that  Macon  County  was  the  proper  county  to  institute  the 
proceeding. 

The  petition,  upon  which  that  application  was  based,  seema 
to  have  contained  all  the  allegations  necessary  to  give  the 
court  jurisdiction.  It  was  accompanied  by  a  sufficient  notice, 
which  was  proved  to  have  been  given  for  the  length  of  time 
and  in  the  mode  prescribed  by  the  statute.  The  original,  and 
further  decree,  were  regular  on  their  face,  and  fixed  the  time, 
{he  place,  and  the  terms  of  the  sale.  The  guardian's  report 
of  the  sale  was  duly  approved  by  the  court,  as  required  by  the 
statute.  The  guardian's  deed  is  in  proper  form,  and  no  want 
of  jurisdiction  or  error  appears  on  the  face  of  that  proceeding. 
It  must,  therefore,  be  held  that  the  title  of  the  heirs  to  this 
real  estate  passed  to  the  purchaser  at 'the  guardian's  sale. 
And  the  defendants  in  this  suit,  deriving  and  holding  their 
title  from  the  grantee  of  the  guardian,  were  entitled  to  judg^ 
ment  in  bar  of  the  action.  This  view  of  the  case  renders  it 
unnecessary  to  consider  the  question  whether  the  action  was 
barred  by  the  statute  of  limitations.  The  decree  and  sale 
under  it  divested  the  heirs  of  French  of  all  tiUe  in  the  prem- 
ises, and  that  is  decisive  of  the  case.  The  judgment  of  the 
court  below  is  affirmed. 

Judgment  affirmed. 
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iHTAlfT  MTTST  BV  MaBB  PaRTT  TO  PR0CKEDI5O  TO  8XLL  HI8  LaKD,  if  h6 

k  a  resident:  HwnUr  v.  Ilatlon,  45  Am.  Deo.  1 17.  And  it  ii  the  oonrfe  duty 
lo  Appoint  a  gnardian  ad  lUem  to  protect  the  inteiMts  of  an  in&nt  ward, 
ipoa  the  gnardian's  application  for  the  nle  ol  the  waid'e  real  aetata:  Loyd 
T.  Mabme,  74  Id.  179,  and  note  186;  JlcDoMef  t.  ChnreO,  68  Id.  687|  compare 
Stuart  ▼.  Allen,  76  Id.  651. 

Tbm  rsnrczPAL  oasb  WiS  cited  in  Gbiip6eff  t.  jBbrmoii»  4S  HI  21,  to  the 
point  that  in  proceedings  hj  a  gnardiaa  to  seD  real  eifeate  of  his  ward%  the 
latter  need  not  he  made  parties;  and  that  it  is  not  aaessmy  to  appoint  lot 
ttem  a  guardian  ad  Utem, 


BlOHABDS   V*   LbAMIKQ. 

[27  ILUKOU,  tfl,J 

Tbimb's  Lm  n  hot  Ahiokablx. 

BoaiM  AflsiomBKT  or  Notb  Gitkn  pob  Pubcha8»>mohxt  or  Lahd  does 

not  carry  with  it  the  vendor's  lien  so  that  the  assignee  can  enforce  it  in 

his  own  name. 
▼moK's  Lmr  n  Waivkd  by  the  taking  of  any  secority,  either  personal  or 

material;  or  by  the  neglect  to  enforce  the  lien  for  a  considerable  time^ 

thovgh  short  of  the  time  prescribed  by  the  statute  of  limitations. 

Smr  in  chancery.  Certain  promiBSory  notes  were  given  in 
payment  for  certain  lands  sold,  to  which  a  vendor's  lien  at- 
tached. The  notes,  by  simple  assignment,  came  into  the 
hands  of  Richards,  and  the  lands,  by  descent,  came  into  th9 
hands  of  Jane  Leaming  and  others.  Richards  brought  suit 
against  Jane  Leaming  and  others  to  enforce  the  lien  that  first 
attached.  Upon  these  facts,  the  court  dismissed  the  bill  with- 
out prejudice.    Complainant  appealed. 

If.  MeConndf  for  the  plaintiff  in  error. 

A.  O.  BwrVf  for  the  defendants  in  enor. 

By  Court,  Caton,  C.  J.  The  question  in  this  case  is,  whether 
the  vendor's  lien  for  the  purchase-money  of  land  passes  to  the 
assignee  of  the  note  given  for  the  purchase-money,  by  the  sim- 
ple assignment  of  the  note,  so  that  the  assignee  of  the  note 
can  enforce  it  in  his  own  name  and  for  his  own  benefit. 

The  vendor's  lien  arises  from  principles  of  equity  alone,  and 
finds  no  foundation  or  support  in  the  principles  of  the  com- 
mon law,  or  our  statute.  Courts  of  equity  have  created  this 
lien  independent  of  any  express  contract,  upon  the  mere  sup- 
position of  the  intention  of  the  parties;  and  whenever,  from 
any  circumstance,  the  court  can  infer  that  the  vendor  did  not 
rely  upon  this  lien  for  his  security,  the  oourts  have  treated  it 
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e8  waived.  Thus  the  taking  of  any  securityy  either  personal 
^r  materiaJ,  or  the  neglect  to  enforce  the  lien  for  a  considerable 
time,  though  short  of  the  time  prescribed  by  the  statute  of 
limitations,  has  been  considered  as  a  waiver  of  the  lien:  Cofio- 
ver  V.  Warreuy  1  Gilm.  498  [41  Am.  Dec.  196];  TruUees  r. 
WHghtf  11  111.  603.  This  species  of  incumbrance  upon  real 
estate  has  never  been  looked  upon  with  favor  in  this  state^  It 
is  a  secret  lien,  not  spread  upon  the  records,  which  the  policy 
of  our  law  designs  should  exhibit  the  true  condition  of  the 
title  to  all  real  estate;  and  not  even  resting  in  any  contract  or 
agreement,  either  in  writing  or  parol.  In  the  first  case  cited, 
this  court  said:  ^'These  equitable  liens  on  real  estate  are  gene- 
rally unknown  to  the  world,  and  frequently  operate  injuriously 
on  the  rights  of  creditors  and  purchasers,  and  ought  not  to  be 
enforced,  but  in  cases  where  the  right  is  clearly  and  distinctly 
made  out."  And  again,  in  the  last  case  it  is  said:  "These 
eecret  liens  on  real  estate,  because  generally  in  point  of  fSeust— 
however  it  may  be  in  legal  contemplation — unknown  to  the 
parties  to  be  affected  by  them,  are  often  productive  of  mnch 
injustice,  and  ought  not  to  be  encouraged." 

We  ought  not,  therefore,  to  extend  this  lien  beyond  the  re- 
quirements of  the  settled  principles  of  equity  law.  In  the 
oommon  law  it  has  no  existence.  In  England,  where  it  was 
first  created  by  the  court  of  chancery,  acting  upon  the  con^ 
ecience  of  the  vendor,  as  it  professed,  the  vendor's  lien  has 
never  been  held  assignable  in  any  way  by  the  vendor,  although 
it  is  held  to  pass  by  devise  or  descent.  The  right  of  this  lieti 
is  confined  to  the  person  of  the  vendor  alone,  and  the  appar- 
ent exceptions  above  stated  are  not  in  fact  exceptions,  for 
they  are  common  attributes  of  nearly  all  personal  rights,  ex* 
cept  those  springing  from  torts.  In  Maryland,  this  question 
is  discussed  with  much  learning  by  Chancellor  Bland,  in  Jj^b- 
kart  V.  Armiger^  Bland  Ch.  619;  and  the  right  is  held  not  to 
pass  to  the  assignee  of  the  note  given  by  the  vendee  for  the 
purchase-money.  And  in  the  same  way  was  the  question  de» 
cided  in  Briggs  v.  HiU,  6  How.  (Miss.)  362  [38  Am.  Dec.  441]; 
and  so  by  Chancellor  Walworth,  in  White  v.  WiUiatMy  1  Paige, 
601.  And  the  supreme  court  of  Ohio,  in  Bush  v.  Kindeyj  14 
Ohio,  20,  held  the  same  rule,  although  they  held  that  the  lien 
was  not  absolutely  extinguished  by  the  assignment  of  the  note, 
where  the  liability  of  the  vendor  continued  upon  the  note,  bj 
reason  of  the  indorsement,  but  was  in  a  sort  of  abeyance,  and 
might  be  revived  by  the  vendor,  after  he  should  have  paid  the 
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note  on  his  liability  as  indorser.  Kentucky  alone  has  held  a 
different  rule,  so  far  as  our  researches  enable  us  to  judge:  See 
Thomas  v.  Wyatt^  5  B.  Mon.  132,  The  case  of  Eskridge  v. 
McClurCy  2  Yerg.  84,  is  not  a  case  in  point,  for  there  the  lien 
was  created  by  a  written  memorandum  at  the  bottom  of  the 
note,  declaring  that  the  land  should  be  held  as  security  for 
the  payment  of  the  note.  This  was  in  fact  a  written  mort- 
gage, and  was  of  course  assignable,  and  was  an  incumbrance 
widely  different  from  this  secret,  intangible,  vendor's  lien, 
which  springs  up  without  bargain  and  without  promise,  and 
Tery  frequently,  no  doubt,  without  any  intention  or  even  sus- 
picion of  either  party,  at  the  time  of  the  original  transaction, 
but  is  the  fruit  of  the  will  of  the  chancellor.  We  are  satisfied 
that  the  law  does  not  authorize  the  vendor  to  transfer  this  lien 
with  the  note  taken  for  the  purchase-money,  even  though  he 
ezpresBly  professes  to  do  so,  and  we  are  not  inclined  to  make 
•  law  to  enable  him  to  do  00. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


Tmnnt's  Lmr  n  nor  Auboixd  bt  Takino  PnscurAL  Sioitbrt  in  th« 
of  a  note,  band,  <to.,  for  the  pnrchaao  money;  Seenoteto^j^/^v.  Audfai^ 
17  Am.  Deo.  157;  Tierwm  ▼.  Beam,  15  Id.  657. 

Ammnassr  ov  Kon  Oiybt  to  Sioitbb  PcrRGBASB-MOiOET  of  Land  Car* 
WSOB  WITH  It  VurpoB's  Lmr  on  the  property,  anless  the  transfer  be  expressly 
q[oaIifled  eo  as  not  to  carry  with  it  the  lien:  Oriffin  ▼.  Camaek,  76  Am.  Deo. 
t44,  and  note  345;  Qyn$ttr  ▼.  Banks,  62  Id.  209,  and  note  212;  and  it  may  be 
SBloroed  by  tiia  assignee;  Hauma  t.  WiUon,  46  Id.  190,  and  note  192;  Murrajf 
▼.  AbU^  70  Id.  aaO;  Moore  v.  Anders,  60  Id.  551;  Oraham  v.  McCampbeU,  33 
Id.  128.  In  the  note  to  TiemanY.  Beam,  15  Id.  568,  it  is  held  that  a  vendor's 
llsn  is  penooaly  and  eaanot  be  affected  by  assignment  of  a  note  for  the  pnr- 
shaso^moDey. 

OcnfTBA. — AaBUiBMEMT  BT  YsirDOB  OT  NOTB  GlTBN  lOB  PUBCHASB-MOKn 

Attm  aoi  pass  tbs  Tsndor's  lien  to  the  assignee,  and  he  osonot  enforce  it: 
WsObormr.  WSUams,  52  Am.  Dea  427,  and  note  435;  Johnson  y.  Touhnin,  Id. 
SIS;  Briggs  ▼.  BUi,  38  Id.  441,  and  note  447;  ffaU's  Bb^rs  ▼.  CUck,  39  Id.  327, 
and  note  330.  In  the  case  last  dted,  it  is  said  that  if  the  assignee  talces  the 
Bote  wiilMmt  reooorse  against  the  assignor  that  he  cannot  enforce  the  lien. 

Tbax  AanoNimnr  ow  YvfDotL'n  has  wnx  bb  StTTPOBTBD^  see  ooUeoted 
in  Bote  to  ifoore  t.  Anders,  60  Am.  Deo.  559;  Conner  v.  Banks,  52  Id. 
Jimrrag  t.  Abie,  70  Id.  330,  and  note  thereto  331. 

WarnDB  ov  Vbndob's  Lden:  Dibblee  ▼.  Mitchell,  77  Am.  Dec.  99,  and  col- 
Iseted  cases  in  note  thereto  101;  Mimsr.  LockeU,  C8  Id.  521,  and  note  523; 
<olUeted  esses  in  note  to  Moore  ▼.  Anders,  60  Id.  559. 

Tbm  pbibcipal  GA8B  WAS  CITED  in  each  of  the  following  authorities,  and  te 

tlia  point  steted:  the  principal  case  was  followed  in  Keith  r.  Homer,  32  IlL 

088^  where  it  was  held  that  a  vendor's  lien  is  not  assignable,  even  by  ezpresi 

Isngoage;  that  the  lien  is  personal,  and  can  only  bo  eaforccd  by  the  vendoEw 
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To  the  nine  effect  are  Wingv.  Ooodtrum,  75  Id.  161;  Markoe  t.  AndnM^ffllHi 
86;  SkUr  r,  Joms^  86  Id.  387.  The  Uw  does  not  anthoriae  the  aaaigiinient  or 
traaafer  of  a  Tondor's  lien  to  the  purchaser  of  notes  giTen  for  the  porohaae- 
money:  EUer  r,  Jones,  Id.  387;  Dayh^f  v.  Dayh^^  81  Id.  600;  and  the 
aaiignfle  cannot  enforce  such  a  lien;  MeLaurie  v.  Thomagf  89  Id.  SM.  liie 
taking  of  any  aecority,  either  personal  or  material,  or  the  neglect  to  enfovoa 
a  Tendor's  lien  for  a  considerable  time^  though  short  of  the  time  pieaciribed 
by  the  statute  of  limitations,  has  been  considered  as  a  waiver  of  the  lieni 
Oowlr.  Votrwrn^  Zl  Id.  185.  As  to  waiver,  see  also  Wamor  v.  SotM^  63  Id. 
872;£ifttamT.^Oiftm,67Id.60i.  Vendor's  liens  ava  not  favoved  in  UiBOJi^ 
beoaase  of  thehr  aaoreqr:  Bixfftim  t.  Cham^gSIm^  42  Id.  64;  Cbwf  ▼.  Fiiraiii,  SI 
UL186. 


Stbfhbks  u  Biohnell. 

(27  luiirois,  4M.] 

Wm  OF  MoBxaaooE  nn>  hot  bs  Hami  Pajerr  vion  VaaaouMOBa  of  a 
mortgage  given  to  aeoure  payment  of  pnrohaae-moBey* 

BXBlOr  SV^BIOUMUBB  MAT  Bl   DmBBED,  AHD  OlinDL4LI.T  WILL  ■%  wImN 

the  premises  are  not  worth  the  fiMse  of  tiie  mortgage^  and  the  mortjgagQr 

is  insolvent. 
Bbbob  that  Pnoor  was  iKautirioiJCNT  gakitot  bi  ChncFLAmD  oi;  and 

asiigned,  where  the  bill  is  taken  for  confessed. 
Dbohbb  kat  bx  had  against  Obb  ot  Two  Jonrr  MoniroAOOBi^  whxb% 

after  giving  the  mortgage,  they  partition  the  pzemiaes,  agree  to  eadi  pay 

a  specified  portion  of  the  porohaae  money,  to  seonxe  the  payment  of  wfaU 

the  mortgage  was  made,  and  one  of  them  dose  pay  his  shwe^  and  seonrea 

a  release  as  to  his  portion. 

Bill  for  foreclosure.  Peter  Stephens  and  Amos  Collins  pur- 
chased a  piece  of  land,  and  gave  their  joint  notes  and  a  joint 
mortgage  on  the  premises  to  secure  the  payment  of  the  pur- 
chase-money.  The  mortgage  was  executed  by  Collins  and 
Stephens,  and  the  latter's  wife.  Collins  and  Stephens  parti- 
tioned the  premises,  and  agreed  that  each  should  assume  and 
pay  off  a  certain  portion  of  the  mort^^age.  Collins  paid  the 
part  agreed  to  be  paid  by  him,  and  secured  a  release  of  the 
mortgage  as  to  his  part  of  the  premises.  Stephens  neglected 
to  pay,  and  this  bill  was  brought  by  Peter  Bichnell,  the  holder 
of  the  mortgage,  to  foreclose  it.  There  was  default  as  to  all 
the  parties,  and  a  decree  was  rendered  that  Stephens  pay  the 
balance  due,  and  be  barred  and  foreclosed  all  equity  of  re* 
demption  in  the  premises.    Writ  of  error  by  Stephooa. 

C.  J7.  CofutoMe,  for  the  plaintiff  in  error. 
Johfik  Seho^fiddj  for  the  defendant  in  enar. 
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By  Ck>Tirt,  Bbbbse,  J.  This  case  is  Bubmitted  on  the  record 
snd  assigiiinent  of  errors,  and  briefs  and  authoritieB.  The 
principal  errors  are,  the  want  of  necessary  parties  to  the  bill 
in  decreeing  a  strict  foreclosure,  and  insufficiency  of  the  evi- 
dence. The  case  was,  a  bill  filed  by  mortgagee  against  the 
mortgagors  of  certain  lands  for  a  strict  foreclosure,  and  a  decree 
pro  €onfe89o  rendered.  The  mortgage  was  given  to  secure  the 
payment  of  the  purchase-money  of  the  lands,  and  was  exe- 
cuted simultaneously  with  the  deed,  and  the  wife  of  one  of  the 
mortgagors  was  not  made  a  party  to  the  bill.  Section  4,  of 
chapter  84,  provides,  where  a  husband  shall  purchase  lands 
during  coverture,  and  shall  mortgage  such  lands  to  secure  the 
payment  of  the  purchase-money  thereof,  his  widow  shall  not 
be  entitled  to  dower  out  of  such  lands,  as  against  the  mortga- 
gee, or  those  claiming  under  him,  although  she  shall  not  have 
united  in  such  mortgage:  Scates's  Comp.  152.  This  was  the 
role  at  the  common  law.  The  seisin  of  the  husband  passing 
from  him  eo  instanti  that  he  acquired  it,  and  being  immedi- 
ately revested  in  the  grantor,  the  widow  could  not  claim  dower 
in  the  premises:  Stow  v.  Tifflj  15  Johns.  461  [8  Am.  Dec.  266]; 
4  Kent's  Com.  89,  and  cases  cited  in  note  c.  If  then  the 
widow  would  not  be  endowable,  the  wife,  whilst  the  husband 
is  living,  can  have  no  interest  in  the  premises,  and  conse* 
quently  she  need  not  be  a  party  to  the  bill. 

The  object  in  making  the  wife  a  party  is  to  bar  her  dower: 
CHlbert  v.  Maggard^  1  Scam.  471.  So  in  the  case  of  Leonard  v. 
VillarSj  23  111.  879,  this  court  held  that  the  wife  of  a  mortgagee 
was  a  necessary  party  to  a  bill  to  foreclose,  but  that  was  a  case 
where  the  mortgage  was  not  given  to  secure  the  purchase- 
money  for  the  land  mortgaged.  In  that  case,  the  wife  had  a 
dower  interest,  as  against  the  mortgagee,  and  the  equity  of 
redemption  of  such  dower  interest  remained  in  her,  and  she 
was,  therefore,  a  necessary  party  to  protect  that  interest. 

As  to  decreeing  a  strict  foreclosure,  that  was  discretionary 
with  the  court,  xmder  the  circumstances.  It  is  alleged  in  the 
bill,  and  confessed,  that  the  lands  mortgaged  are  not  equal  in 
value  to  the  purchase-money  due;  it  was  then  in  the  discretion 
of  the  court  to  decree  a  strict  foreclosure,  the  efiect  of  which  is 
to  vest  the  title  absolutely  in  the  mortgagee.  The  usual  mode, 
in  this  state,  of  foreclosing  a  mortgage,  is  by  ordering  the 
mortgaged  premises  to  be  sold,  yet  the  power  of  strict  forclos- 
ore  is  frequently  exercised,  and  probably  never  refused,  when 
{be  interests  of  both  parties  manifestly  reqture  it,  as  when  the 
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mortgagor  is  insolvent,  and  the  mortgaged  premises  are  not  of 
sufficient  value  to  pay  the  debt  and  costs,  as  in  this  case,  the 
bill  averring  both  insolvency  of  the  mortgagor  and  insufficiency 
of  the  mortgaged  premises,  and  those  allegations  are  confessed, 
and  the  bill  prays  a  strict  foreclosure.  We  have  no  statute 
prohibiting  a  strict  foreclosure:  Johnson  v.  Donnelly  15  DL  97; 
Vansant  v.  AUmon,  23  Id.  83. 

It  cannot  now  be  urged  here  that  the  evidence  on  which  the 
decree  passed  was  insufficient,  the  rule  being  well  settled  that 
when  a  bill  is  taken  for  confessed,  the  party  against  whom  the 
decree  is  taken  cannot  complain  and  assign  for  error  the  in- 
sufficiency of  the  evidence.  The  nineteenth  section  of  our 
chancery  code  provides  that  ^^  where  a  bill  is  taken  for  con- 
fessed, the  court,  before  a  final  decree  is  made,  if  deemed 
requisite,  may  order  the  complainant  to  produce  documents 
and  witnesses  to  prove  the  allegations  of  his  bill,  or  may  ex- 
amine the  complainant  on  oath  or  affirmation  touching  the 
facts  therein  alleged;  such  decree  shall  be  made  in  either 
case  as  the  court  ehall  consider  equitable  and  proper." 

With  such  a  discretion  vested  in  the  court,  it  could  not  be 
urged  that  the  court  acted  upon  insufficient  proof,  because  it 
would  not  be  error  to  pass  a  decree  without  any  proof:  Manr 
Chester  v.  McKee^  4  Gilm.  517. 

As  to  the  error  assigned  in  not  faking  a  decree  against  the 
two  Collins,  it  is  only  necessary  to  say,  there  was  no  necessity 
for  a  decree  against  them,  as  they  and  Stephens  had  divided 
the  land  between  them,  and  had  paid  complainant  for  their 
share,  and  the  foreclosure  was  brought  only  against  Stephens's 
interest.  The  defendants  Collins  were  so  nominally  only,  and 
they  do  not  complain  of  want  of  notice,  or  bring  the  case  here. 
It  was  Stephens's  interest  in  the  land  that  was  afiected.  It  was 
quite  proper  to  decree  that  Stephens  should  pay  the  balance 
due  on  the  mortgage,  as  the  Collins  had  paid  their  proportion, 
and  had  been  released.  We  see  no  error  in  the  decree,  and 
accordingly  affirm  the  decree. 

Judgment  affirmed. 

Bnx,  THOUGH  CoNTEaaED,  IB  no  ground  lor  decree,  il  the  aUegstioni  of  it 
ftre  destitnte  of  precision:  Marshall  v.  Tenani,  19  Am.  Dea  126. 

The  principal  case  was  cited  in  each  of  the  following  anthoritiee,  and 
to  the  point  stated:  Under  the  well-reoognized  practice  and  atatntocy  pro- 
rinona  of  IlUnois,  when  the  defendant,  by  a  default,  ooofenea  the  tnith  of 
tHe  allegationa  of  the  bill,  no  proof  ia  required  to  auatain  a  decree  baaed  upon 
the  allegations  in  the  bill:  Boston  r,  Nichols,  47  HI.  358;  Bamemm  ▼.  BiO.  flS 
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Id.  411.  In  Gblorado^  their  clianoery  practice  has  been  held  to  confer  npon 
the  eonrt  pow«r  to  proceed  to  a  decree,  npon  bill  confessed,  with  or  withont 
eridanoe  to  support  the  bill,  as  the  court  shall  in  its  discretion  deem  best: 
Clear  Creek  C  O,  dt  8.  ATy  Co,  v.  Hoot,  1  CoL  376.  The  wife  of  a  mortgagor, 
where  the  mortgage  is  given  for  the  purchase-money  of  land  sold,  is  not  a 
necessary  party  to  a  bill  to  foreclose  the  mortgage:  Short  v.  Haiub,  81  HI.  609} 
Bmrmm  ▼.  Dow,  65  Id.  148.  In  the  case  last  cited,  the  mortgage  was  exeonted 
ImIovb  mamage.  The  principal  case  was  cited  to  the  same  point  in  Flekhtr 
r.  HchuM,  82  laL  020,  528. 


Gorton  v.  Brown. 

127  lUJMOIS,  489.] 

POB  Wbohovullt  Causiko  Injunction  to  bb  Issued  is  by  suit 
upon  the  injunction  bond.     Action  on  the  case  cannot  be  maintained. 

Case  by  J.  M.  Brown  against  J.  B.  Gorton.  The  declara- 
tion charged  that  Gorton  falsely,  maliciously,  and  without 
reasonable  cause,  caused  a  writ  of  injunction  to  be  issued  re- 
Biraining  Brown  from  disposing  of  certain  lumber,  and  collect- 
ing certain  debts,  whereby  he  was  injured.  Judgment  was 
rendered  for  plaintiff,  and  the  defendant  appealed. 

Blodgett  and  Upton^  for  the  appellant. 

W.  S.  Searlea,  for  the  appellee. 

By  Court,  Bbsese,  J.  Preliminary  to  all  other  questions 
presented  by  this  record  is  the  question,  Can  this  action  be 
maintained?  We  have  searched  the  precedents  and  books  of 
pleadings  from  the  earliest  times  to  the  present,  and  find  but 
one  case  where  it  has  been  held  that  an  actiou  can  be  main- 
tained for  maliciously  suing  out  a  writ  of  injunction.  We  are 
well  aware  that  elementary  writers  and  respectable  courts 
have  held  that  an  action  on  the  case  will  lie  for  an  abuse  of 
the  process  of  the  courts,  where  special  damages  are  alleged, 
and  against  a  party  for  prosecuting  a  causeless  action  prompted 
by  malice,  by  which  the  defendant  has  sustained  some  injury 
for  which  he  has  no  other  recourse  or  remedy.  Such  actions, 
however,  for  the  most  part,  are  actions  wherein  arrests  have 
been  made  and  bail  demanded,  or  the  party  put  to  some  other 
expense  and  inconvenience,  which  cannot  be  compensated  in 
any  other  mode  than  by  an  action.  Such  actions,  except 
where  a  malicious  arrest  is  chained,  are  not  favored  by  the 
conrtS)  and  ought  not  to  be,  for  in  a  litigious  oommunity,  every 
soocessfiil  defendant  would  bring  his  action  for  a  malicious 
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prosecution,  and  the  dockets  of  the  courts  would  be  crowded 
with  such  suits.  Even  for  instituting  a  criminal  prosecution, 
and  failing  in  it,  courts  regard  a  subsequent  action  for  mali- 
cious prosecution  with  disfavor,  for  the  reason  that  they  have 
ft  tendency  to  discourage  just  prosecutions  for  crime.  There 
is  little  doubt  that  very  many  aggravated  cases  of  crime  have 
not  been  prosecuted,  from  the  dread,  in  the  event  of  an  acquit- 
tal, of  this  action  to  follow,  and  damages  recovered,  ruinous  to 
the  prosecutor.  But  the  action  will  lie;  for  it  is  reasonable  that 
when  an  injury  is  done  to  a  person,  either  in  reputation,  prop- 
erty, credit,  or  in  his  profession  or  trade,  he  ought  to  have  an 
action  of  some  kind  to  repair  himself.  Most  of  the  cases  we 
have  examined  are  cases  for  falsely,  maliciously,  and  without 
probable  cause,  suing  out  process,  regular  and  legal  in  form, 
to  arrest  and  imprison  another.  Such  arrest  is  tortious  and 
unlawful,  and  the  party  causing  it  ought  to  be  answerable  in 
damages  for  the  wrong  done;  but  even  in  such  case,  some 
damage  must  be  alleged  and  proved. 

As  we  have  said,  we  have  found  but  one  case  where  the  ao* 
tion  was  held  to  be  maintainable  for  suing  out  an  injunction 
in  chancery,  and  that  was  a  case  decided  by  the  supreme  court 
of  Kentucky.    It  is  the  case  of  Cox  v.  Taylovy  10  B.  Mon.  17. 

The  declaration  in  that  case  was  adjudged  insufficient,  be* 
cause  it  did  not  allege  that  the  Injunction  or  restraining  order, 
whereby  the  plaintiff  was  prevented  from  the  proper  use  and 
enjoyment  of  his  land,  was  obtained  or  caused  to  be  issued  or 
continued  without  any  probable  cause  therefor.  Had  thia 
allegation  been  in  the  declaration,  as  it  is  in  the  one  before  us, 
it  would  have  been  sufficient.  It  was  argued  by  the  defendant 
that  the  remedy,  by  an  action  on  the  case,  was  merged  in  thai 
on  the  bond  which  is  given  on  obtaining  an  injunction.  In 
reply  to  this,  the  court  said  that  although  a  bond  was  given, 
on  obtaining  the  injunction,  that  an  action  upon  it,  and  on  the 
case,  are  not  co-extensive  or  commensurate,  either  as  to  the 
nature  of  the  wrong,  or  as  to  the  extent  or  criterion  of  damages 
recoverable,  and  therefore  there  was  no  ground  for  this  argu- 
ment, and  the  court  likened  it  to  a  case  of  official  bonds  by 
slieriffs  or  others,  both  remedies  would  exist,  and  thought  the 
same  should  be  the  case  with  regard  to  injuries  occasioned  by 
injunctions  for  which  the  party  might  have  an  action  on  the 
case,  if  no  bond  were  required. 

This  is  the  only  case  we  have  been  able  to  find  going  near 
to  Kustaining  tliis  action.    It  is  a  solitary  case, — it  stands  alons^ 
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and  that  fact  is  some  eTidence  that  it  is  out  of  the  track  of  well* 
leceiTed  judicial  decisions.  Ou  the  principle  that  this  action 
IB  not  to  be  encouraged,  it  seems  surprising  such  a  decision 
flboold  haye  been  made,  especially  where  the  injured  party  had 
a  more  efficient  remedy,  and  in  pursuing  which,  he  would  not 
be  reqidred  to  show  a  want  of  probable  cause. 

We  hold  the  remedy  on  the  bond  given  on  obtaining  the 
inJYmction  is  all  the  remedy  to  which  the  injured  party  can 
nmrt.  It  is  designed  by  the  statute  to  cover  all  damages  the 
parfy  Mijoined  can  possibly  sustain,  and  it  is  in  the  power  of 
the  judge  or  officer  granting  the  writ  to  require  a  bond  in  a 
penalty  sufficient  to  cover  all  conceivable  damages.  This 
bond  is  a  high  security  which  the  law  requires  the  complain- 
ant in  a  bill  for  an  injunction  to  execute  to  indemnify  the  de- 
fendant in  case  the  injunction  shall  be  dissolved.  It  is  a 
familiar  principle,  when  a  party  has  taken  a  higher  security, 
his  suit  must  be  brought  on  that  security:  Tauissant  v.  Mar» 
tinnani,  2  T.  R.  104;  Cutter  v.  Powell,  6  Id.  324.  The  bond 
becomes,  when  forfeited,  the  cause  of  action,  and  is  intended 
by  the  law  to  measure  the  damages  of  every  kind  which  the 
party  may  sustain  by  wrongfully  suing  out  the  injunction  in 
case  it  is  dissolved.  It  is  not  at  all  like  the  official  bonds  of 
sheriffs.  They  are  made  payable  to  tbe  people  of  the  state, 
not  to  any  particular  person,  and  consequently  do  not  merge 
a  remedy  one  may  have  outside  of  the  bond,  and  besides,  it  is 
the  policy  of  the  law  to  multiply  the  remedies  against  public 
officers.  Not  so  with  the  injunction  bond,  that  is  made  pay- 
able to  the  defendant.  He  is  the  only  person  interested  in  it. 
It  is  his  security.  It  is  all  the  law  gives  him  as  his  security, 
and  he  is  bound  to  sue  on  the  bond.  Were  no  bond  given  or 
required,  then  the  action  might  lie.  This  action  on  the  case, 
xmdet  the  circumstances  shown,  cannot  and  ought  not  to  be 
maintained.  It  is  against  public  policy.  For  these  reasons, 
Um  judgment  is  reversed. 

Judgment  reversed. 

ft 

Tbs  RuroirAL  qass  was  cmD  in  each  of  the  foUowing  authorities  and 
ta  tiie  point  afeated:  An  action  on  the  caae  will  not  lie  for  the  wrongful  and 
— Iiciona  suing  ont  of  an  injniietion;  the  remedy  is  restricted  to  the  bond: 
Bpaid§  T.  BarrtUf  67  HI.  294;  8peer  ▼.  Skinner,  35  Id.  304.  Bat  injunction 
konds  are  to  be  distingniahed  from  attachment  bonds  in  respect  to  a  suit  ton 
IIm  WToogfnl  tflsoance  of  them,  etc  The  condition  in  the  attachment  bond 
li  entirely  different  from  the  one  in  the  injunction  bond;  and  provides  for 
Iba  payment  of  sach  damages  as  shaU  be  awarded,  "in  any  snit  or  soits 
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which  may  herMfler  be  broaght  for  wrongfully  saiiig  <mt  the  attaohmwitb'^ 
This  evidently  oontemplates  Buite  in  addition  to  a  sait  on  the  bond,  for  on 
that  there  ooold  be  bat  one  sait:  Spaids  ▼.  BcarreU,  SI  Id.  294;  and  to  allow 
Buch  an  action  on  an  attachment  bond  is  reoKmable  enoogh,  for  when  aa 
injniy  iadone  to  a  person,  either  in  repntation,  property,  credit^  or  in  hia  pro- 
foMfion  or  trade,  he  onght  to  hare  an  action  of  eome  Idnd  to  repair  hiiBwilfr 
Lawrmce  t.  HagermcMt  66  Id.  78. 


Babnbs  v.  Simmons. 

[27  UuiroiB,  513. 1 
BHiBm  Madi  bt  Third  Pabths  nr  Bank-books  are  heamy  merely, 
are  not  proper  evidence  in  an  acticm  upon  a  promiwory  note. 

Suit  on  a  note  by  G.  Simmons  against  G.  G.  Barnes.  Plea» 
general  issue  and  notice  of  set-ofP.  It  was  in  evidence  that 
Barnes  borrowed  four  himdred  dollars  of  Simmons,  gave  hia 
note  for  it,  but  failed  to  get  the  money.  Simmons  had  certifi- 
cates of  deposit  on  the  bank  of  Crane  &  Go.  The  bank  clerk 
testified  that  the  bank-books  -showed  that  Simmons  gave  up 
the  certificates  of  deposit  to  the  amount  of  four  hundred  dol- 
lars; that  they  were  credited  to  Barnes,  and  tbat  Barnes  had 
drawn  the  money  from  the  bank.  Simmons  then  offered  the 
books  in  evidence.  Against  the  objection  of  Barnes  they  w^re^ 
admitted.    Judgment  for  Simmons,  and  Barnes  appealed. 

Leldnd  and  Blanchardj  for  the  appellant. 

Richmond  and  Bums^  for  the  appellee. 

By  Court,  Walker,  J.  This  record  fails  to  disclose  any  evi- 
dence necessary  to  authorize  the  admission  of  the  books  of  the 
bank.  They  were  not  those  of  either  party,  and  no  necessity 
is  perceived  for  their  being  admitted.  The  banker,  or  his 
clerk,  who  transacted  the  business,  were  doubless  competent 
witnesses,  and  must  be  relied  upon  to  prove  the  facts  oontained 
in  the  books.  The  entries  were  there  made  without  their 
agency,  consent,  or  for  aught  that  appears,  without  knowledge 
of  the  parties,  and  consequently  were  not  binding  upon  them. 
They  were  not  public  records,  nor  do  they  fall  within  any  class 
of  written  or  documentary  evidence.  They  are  the  entries  of 
other  persons  not  connected  with  the  parties,  and  who  had  no 
right  to  bind  them  by  what  they  did.  The  entries  in  these 
books  are  precisely  like  the  declarations  of  those  making  them, 
and  are  hearsay  evidence,  and  inadmissible.  They  are  not 
made  under  the  sanction  of  an  oath,  and  not  subject  to  crosa- 


Avily  1862.]      Mabins  Bank  v.  Chardlsb.  249 

examination.    In  no  point  of  view,  and  for  no  parpoee,  are 
they  admiasible  in  this  case.     The  judgment  of  the  oourt 
below  i8  reyeraedy  and  the  cause  remanded. 
Judgment  reversed. 

B4aK-B0OKi^  WHur  APifiiwniT.B  nr  Byidknob:  MertkcmiB*  Bank  qf  Macm 
▼.  RamUy  50  Am.  Deo.  394;  8UUe  Bank  ▼.  Jokntcm,  12  IdL  645;  Unkm  Bcmk 
▼.  Kaofip,  15  Id.  181,  and  extended  note  theretq  191-198^  on  books  of  aoooiint 
M  eridenoe.  On  the  sabjeot  of  books  of  aooonnt  ae  eyidenoe,  aee  also  ool- 
leeted  oaMB  in  notes  to  MerdutiUf  Bank  qfMactm  t.  i?ato2s  60  Id.  400;  AtweU 
V.  MUkt,  61  Id.  S99. 


Mabinb  Bank  of  GmoAOO  v.  Ghandlbb. 

W  ILUVOIS,  685.] 

Bavk  mjkd  DiPosnoB  ask  Baujeb  akd  Baoob,  where  funds  are  deposited 
in  tifts  bank  to  be  held  and  retomed  in  the  same  bills  or  coin. 

Bavk  Aim  Dkfobitob  abx  Dibtob  and  Cbjbditor,  where  funds  are  depos- 
ited in  the  bank  to  be  used  in  the  nsoal  course  of  the  banking  business. 

Bank  Bhkitiiio  Bank  Bills  moM  DBPOsrriNo  Creditob  must  aoooiint  for 
the  same  at  par,  though  they  were  depreciated  in  valae  both  at  the  time 
leoeived  and  afterwards. 

LoQAL  OravoM  OF  Bajikxbs  RaoARDiNO  Valub  of  Bank  Bilxj, 
OAifvOT  Cbanob  the  valnes  fixed  by  law;  such  change  can  only  be  made 
by  special  agreement. 

OF  Dbpbbciatxd  OiTBBBHor  BT  80MB  BusiNBSS  MxN,  in  payment 
of  demands,  does  not  prove  that  all  creditors  in  the  locality  have  agreed 
to  reeeire  the  same. 

QaraBAL  AflRKSMBIIT  TO  BbCBIVB  DxFBBOIATBD  PaPEB  in  BITSINB88  TRANft- 

AcnoBs  may  be  abandoned  by  common  consent  of  the  parties,  and  after 
abandonmeat^  one  abandoning  party  cannot  hold  the  other  to  it. 

AssDMPSiTy  for  money  had  and  received.  The  Marine  Bank 
of  Chicago  made  certain  coUectionB  for  Chandler,  and  the  lat- 
ter sent  checks,  bills,  notes,  etc.,  to  the  former,  all  of  which, 
together  with  the  collections,  were  placed  to  his  credit.  Bills 
OQ  the  Bank  of  Illinois  and  some  other  banks  had  been  re- 
ceived in  payment  in  business  transactions  up  to  May  18, 
1861,  under  an  agreement  entered  into  by  certain  business 
houses  and  banks  to  that  effect  In  April  they  had,  however, 
begun  to  depreciate  considerably,  and  by  the  date  above- 
named  were  twenty-five  per  cent  below  par.  The  parties  to 
the  agreement  then  refused  longer  to  act  under  it,  and  from 
thai  time  the  bills  had  no  value,  except  for  sale  to  brokers. 
On  June  21st,  Chandler  demanded  the  balance  due  him  at 
the  bonk.  The  bank  offered  him  bills  of  the  value  of  those 
in  dicolation  in  Apvil  and  May,  when  the  money  then  to 
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credit  had  been  received.  Chandler  refused  to  take  them,  and 
upon  the  refusal  of  the  bank  to  pay  the  foil  amount  of  the 
balance  due  in  current  money,  brought  this  action.  The  jury 
found  a  yerdict  for  the  plaintiff^  and  defendant  appealed. 

C.  Beehrith^  FMer  and  MeCagg^  and  ThomoB  £byiM,  for  the 
appellant 

/.  Oaryj  for  the  appellee. 

By  Court,  Walker,  J.  In  determining  this  case,  it  wiD 
be  proper,  first,  to  determine  whether  the  deposits  made  by 
appellee  were  a  bailment  only  for  safe-keeping  by  the  bank, 
or  were  made  to  be  passed  to  appellee's  credit,  in  the  usual 
course  of  banking  business.  If  for  the  former  purpose,  then 
the  appellee  must  be  responsible  for  any  depreciation  in  the 
▼alue  of  the  funds  which  occurred  before  a  demand  was  made, 
if  appellant  in  good  faith  preserved  the  identical  fonds  placed 
in  tiie  hands  of  the  bank.  If  the  relation  of  the  bank  to  ap- 
pellee was  simply  that  of  a  bailee  for  safe-keeping,  and  the 
identical  fonds  were  preserved  and  a  loss  ensued  by  depre* 
ciation,  no  rule  of  law,  principle  of  reason  or  justice  can  hold 
the  bank  liable  for  such  a  loss.  Such  a  liability  would  be 
inconsistent  with  the  undertaking,  which  would  only  require 
a  return  of  the  thing  deposited,  uninjured  by  the  acts  or  ne- 
glect of  the  bailee.  The  fact  that  the  deposit  consisted  of 
bank  bills,  would  not  distinguish  it  from  a  deposit  for  safe 
custody  of  articles  of  property  in  the  rights,  duties,  and  lia- 
bilities incurred  by  the  parties. 

If,  on  the  contrary,  the  deposits  were  designed  by  the  parties 
to  have  become  a  loan  to  or  indebtedness  by  the  bank,  the  rela- 
tion of  the  parties  would  have  been,  that  of  any  other  debtor 
and  creditor.  Banks  in  the  transaction  of  their  business 
may  occupy  either  of  these  relations.  But  when  the  fonds 
are  deposited  to  be  held  and  returned  in  the  same  bills  or 
coin,  the  deposit  becomes  a  special  one,  entirely  different 
from  a  general  one,  which  authorizes  the  bank  to  use  the 
fonds  in  the  course  of  their  business.  In  this  case,  the  evi- 
dence  shows  that  the  deposits  arose  from  collections  made  by 
the  bank  for  the  appellee.  The  latter  at  various  times  for- 
warded to  the  former,  perhaps  without  an  exception,  bills, 
notes,  and  checks  which,  when  collected,  were  placed  to  appel- 
lee's credit. 

The  funds  thus  received  were  placed  in  the  general  fund  of 
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the  bank  and  paid  out  indiscriminately  in  the  course  of  the 
business  of  the  bank.  The  evidence  likewise  shows  that  these 
funds  when  collected  were  current  and  passed  as  money  in 
the  payment  of  debts  and  the  various  other  business  trans- 
actions. They  at  that  time  answered  all  the  purposes  of 
money,  and  appellee  was  credited  by  them  as  money.  From 
all  of  the  evidence  in  the  case,  it  appears  that  the  parties 
considered  and  treated  it  as  money  until  the  18th  of  May, 
when  it  became  so  much  depreciated  that  it  ceased  to  circu- 
late as  such,  and  was  thenceforth  considered  and  treated  as  a 
commodity  bought  and  sold  by  the  banks  and  brokers  at  a 
heavy  discount.  Nor  was  there  any  evidence  tending  to  show 
ihat  the  bank  had  any  directions  to  hold  the  identical  funds 
fooeived  at  the  risk  of  appellee.  Nor  is  there  any  pretense 
that  the  bank  has  lost  a  farthing  on  the  money  collected.  It 
went  into  the  common  fund  of  ibe  bank,  and  for  aught  that 
appears,  every  dollar  may  have  been  paid  out  at  par  before  it 
ceased  to  circulate  as  money. 

But  as  the  relation  of  the  parties  to  each  other  was  that  of 
-debtor  and  creditor,  even  if  no  portion  of  the  funds  had  been 
disposed  of  by  the,  bank,  the  liability  would  have  been  the 
same.  As  well  might  the  purchaser  of  a  horse,  of  grain,  or 
other  commodity,  when  called  on  to  pay,  insist  that  the  article 
had  depreciated  in  value  since  the  purchase,  and  that  he  should 
be  relieved  from  paying  the  amount  of  the  depreciation.  No 
-one  would  ever  suppose  that  if  a  merchant  were  to  purchase  a 
quantity  of  grain,  or  other  produce,  and  give  the  seller  a  credit 
at  the  market  price,  and  it  afterwards  declined  in  the  market, 
that  the  loss  would  fall  upon  the  seller,  or  that  he  should 
receive  the  same  quantity  and  quality  of  grain.  The  same  is 
true  of  almost  every  character  of  business  transactions  involv- 
ing a  sale.  To  establish  as  a  rule  that  in  cases  of  that  charac- 
ter the  loss  by  depreciation  in  price,  or  otherwise,  should  fall 
upon  the  seller,  and  not  the  buyer,  and  give  it  a  practical  oper- 
ation, would  wellnigh  revolutionize  every  description  of  busi- 
ness, and  would  produce  incalculable  injustice  and  wrong. 

The  proof  of  the  depreciated  value  of  the  paper  when  re- 
ceived cannot  change  the  liability  of  the  debtor  for  bank  bills, 
any  more  than  if  it  had  been  for  produce,  at  a  higher  rate 
than  its  market  value.  Nor  can  the  special  custom  of  banks 
hi  a  particular  locality  change  the  laws  of  the  land  regulating 
ih^  value  of  the  currency,  and  fixing  the  Htandard  value  of  the 


262  Marine  Bank  v.  Chandler.  [IHinoia, 

current  coins.  That  parties  may  contract  to  receive  any  com» 
modity,  in  lien  of  money,  in  payment  of  indebtedness,  is  und^ 
niably  true.  This  can  only  be  done  by  special  agreement,  and 
not  by  usage.  No  custom  can  compel  a  creditor,  in  the  absenoa 
of  a  special  agreement,  to  receive  anything  but  the  constitiir 
tional  currency  of  the  country.  The  fact  that  the  businen 
men  of  the  particular  place  have  been  in  the  habit  of  receiving 
depreciated  paper  money  in  payment  of  their  demands,  by  no 
means  proves  that  all  ci^tors  in  that  locality  have  agreed  to 
receive  the  same,  much  less  a  person  residing  hundreds  of 
miles  distant.  To  have  such  an  effect,  a  special  agreement 
must  be  proved. 

The  doctrine  of  agency  has  no  application  to  a  case  of  this 
character.  There  is  nothing  to  show  that  the  bank  was  the 
agent  of  appellee,  beyond  the  fact  that  it  collected  the  money. 
But  even  if  it  did  appear  that  the  bank  acted  as  the  agent  of 
appellee,  it  also  appears  that  the  former  appropriated  the  funds 
when  collected,  to  its  own  use,  and  made  itself  debtor  for  the 
amoimt  by  passing  it  to  the  credit  of  appellee,  and  by  mingling 
the  funds  thus  collected  with  those  of  the  bank,  and  using 
them  as  its  own.  The  proof  shows  that  it  was  the  custom  of 
the  bank  to  so  appropriate  such  funds,  and  to  pay  when  called 
for  by  the  creditor.  It  would  hardly  be  contended,  if  an  attor- 
ney were  to  collect  a  debt  for  a  client,  in  bank  bills,  and  appro- 
priate them  to  his  own  use,  that  if  the  bank  afterwards  fiuled, 
that  he  would  be  exonerated  from  payment.  No  difference  is 
perceived  in  the  two  cases. 

It  is  further  insisted,  as  appellee  signed  the  agreement  to  re> 
ceive  and  pay  out  the  bills  of  Illinois  banks,  during  the  con- 
tinuance of  the  present  war,  that  he  was  bound  to  receive 
such  paper  in  discharge  of  this  debt  in  June,  when  he  made 
the  demand  of  payment.  The  testimony  shows  that  after  the 
18th  of  May,  1861,  appellant,  and  all  the  other  parties  to  that 
agreement,  refused  to  receive  such  funds.  From  this  fact  it 
may  be  reasonably  inferred  that  by  mutual  consent  this  agree- 
ment was  ended,  and  all  parties  released  from  its  further 
observance.  When  appellant  and  all  of  the  parties  to  this  agree- 
ment disregarded  its  stipulations,  no  reason  is  perceived  why 
appellee  should  be  bound  by  its  provisions.  Appellant  has  no 
right  to  enforce  an  observance  of  the  agreement  against  appellee, 
when  ah  other  parties  to  it  are  released. 

No  error  is  perceived  in  giving  appellee's  instmctUmfl,  or  ia 
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refusing  those  asked  by  appellant.    The  verdict  b  warranted 
by  ibe  eyidenee,  and  the  judgment  is  affirmed. 
Judgment  affirmed. 

fiPKUL  DKPOsns  CsiAXB  RsLAnoN  OF  Baxlmm  akd  "BAJum  betwMn 
teik  and  depositor:  8eo  extended  note  to  In  the  MaUer  qfFnmMin  Bamk,  19 
Am.  Deo.  423. 

Omrxsal  BiFoeas  Cbiati  Bslahoitof  Bdxob  ahb  GBxraroB  between 
benk  and  depositor:  See  extended  note  Ui  In  iki  MceUer  <(f  Franklki  Bamk,  10 
Am.  Deo.  418;  ooUected  oeaeo  in  note  to  Chapman  ▼.  Whiie,  67  Id.  466;  ex- 
tended note  XoQcimnMrY.WUhen^  60  Id.  96;  note  to  WkUk^Y.  Fop,  IB  Id. 


OnnBAi.  Dnosrr  a  Patabli^  ukm  Other  Dssis,  vx  Monkt,  without 
Dmcpum,  eren  though  the  deposit  was  made  in  bank  biUe^  whibh  sabee- 
qfoently  became  depreciated:  See  extended  note  to  In  the  Matter  qfFraniUn 
Bmnk,  19  Am.  Deo.  421,  where  the  principal  caae  ie  cited. 

SviDBirGx  OF  Odrom  OB  UsAon  nr  Pabtiovlab  LocALirr  to  Racninn 
PAXIEBBT  m  DxpBaciAXiD  CuBBBBCT  is  not  admieeible  in  an  aotion  by  a  de- 
positor against  the  bank:  See  extended  note  to  Oavemor  ▼.  WUher§f  60  Am. 
Dea  97-99,  on  ooatoma  and  their  validity,  sabdiyision  "  banking,"  and  which 
eites  the  principal  case.  Other  doctrines  of  the  principal  case  are  therein  re- 
Isired  to.  As  to  what  will  render  general  and  partidar  usages  and  customs 
food,  see  oases  cited  in  note  to  Steek  ▼.  McTftf^e  AdrtCr,  70  Id.  623.  A  par- 
tioolar  enstom  becomes  a  part  of  the  law  when  well  understood  and  estab- 
lished. But  the  evidence  of  one  individual  will  not  establish  a  custom  or 
■mge  of  trade:  Hahoenon  v.  Cofe,  40  Id.  603.  The  practice  of  a  few  persons 
in  business  in  which  many  are  engaged  does  not  establish  a  custom  whith 
aU  persons  who  are  engaged  in  the  same  pursuit  are  presumed  to  know  and 
raoognlse:  /WAr  v.  Dean,  69  Id.  484. 

CuanoM  nr  Ofpositior  to  Positivb  Law  will  not  be  recognised:  Craimodt 
V.  Skgp  Foedick,  77  Am.  Dec.  190;  Mwrimm  v.  BaOey,  64  Id.  632. 

Thb  PBrnoEPAL  OASB  WAS  OTTXD  in  each  of  the  following  authoritiea,  and 
to  the  point  stated:  Current  bank  biUs  have  repeatedly  been  held  to  meaa 
ftecitely  tte  same  thing  as  currency:  Osgood y.  MeConneU,  32  HL  77.  Where 
lands  are  not  depreciated  when  deposited,  and  the  bank  has  no  right  to  pay 
in  depieciated  funds*  the  drawer  of  a  check  upon  the  bank  has  the  right  to 
insist  upon  its  payment  in  current  funds:  WUlette  v.  Paine,  43  Id.  433.  Where 
n  bank  receives  a  sum  on  deposit  generally,  it  is  bound  to  respond  to  the  de- 
positor for  a  like  sum  in  good  funds.  Evidence  cannot  be  heard  to  show  that 
It  can  be  paid  in  something  else.  In  other  words,  a  local  custom  of  bankers 
b  not  admissible  to  slter  an  agreement:  Marine  Bank  qfOhieago  v.  Bkmey,  28 
Id.  92;  compare  Phelfe  v.  Toim,  14  Mich.  879.  Wnere  a  certificate  of  de- 
fosH^  by  its  terms,  was  made  payable  "  in  currency,  **  it  was  held,  prima/aek, 
to  mean  money  eonent  by  law,  or  paper  equivalent  in  value  eiroolating  in 
oommnaitj  at  par:  Phelpe  v.  Town,  mpra. 
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and  the  burden  of  proof  u  upon  the  railroad  oompany,  in  an  aotio» 
against  it  for  snch  negligence,  to  show  that  the  moat  approvod  m»> 
ohanioal  oontriyanoea  were  used  to  prevent  the  eecape  of  fire. 
Bazlboad  Oompakt  is  Guiltt  of  NiouoBHCi^  in  anflEering  dry  graas  and 
mbbiah  to  be  upon  its  right  of  way,  or  in  permitting  Tegetation  to  grav 
thereon  to  sooh  a  height  and  density  as  to  oonoeal  catUa  from  fIow. 

Thb  opinion  states  the  case. 

/.  /.  Taylor,  for  the  plaintiff  in  error. 

WalkeTj  Van  Armanj  and  Dexter,  for  the  defendant  in  error. 

By  Court,  Bbsssb,  J.  This  was  an  action  on  the  case^ 
against  a  raihroad  company  for  negligence.  First,  in  negli- 
gently  and  carelessly  suffering  the  fire  from  the  engine,  while 
running  upon  their  road,  to  be  communicated  to  the  dry  grass 
on  their  right  of  way,  and  from  that  to  the  adjoining  stubble 
of  the  plaintiff,  and  through  that  to  his  wheat  stacks,  by  which 
they  were  fired  and  totally  consumed,  twenty  servanti9  of  the 
defendants  standing  by  whilst  the  fire  was  raging  and  before 
it  reached  the  stacks,  and  being  duly  notified  of  the  taci,  and 
requested  to  extinguish  the  fire  refused  to  do  so,  or  to  make  any 
effort  thereto,  but  suffered  the  fire  to  pursue  its  course  and  de- 
stroy the  wheat  stacks.  Second,  that  immediately  after  the  fire 
had  escaped  firom  the  engine  to  the  dry  grass  and  stubble,  and 
whilst  the  servants  of  the  defendant  were  very  near  to  the  fire, 
and  before  the  fire  had  reached  the  wheat  stacks,  a  neighbor 
of  the  plaintiff,  one  Belden,  then  and  there  informed  those 
servants  that  the  fire  was  communicated  from  the  engine  of 
the  defendant,  and  that  the  plaintiff  and  his  servants  were 
absent  from  home  and  had  no  knowledge  of  the  fire,  and  that 
the  fire  would  bum  the  plaintiff's  wheat  stacks  unless  thqr^ 
the  said  servants,  extinguished  it;  and  that  firom  their  foroe 
and  proximity  to  the  fire,  they  could  easily  have  extinguished 
the  same  and  saved  the  wheat  stacks,  alleging  that  it  was  their 
duty  so  to  have  done.  That  Belden,  who  gave  the  information 
to  the  defendant's  servants,  was  unable  by  any  personal  effort 
of  his  own,  or  by  any  assistance  within  his  reach,  to  extin- 
guish the  fire,  requested  these  servants  of  the  company  to  ex- 
tinguish it  and  save  the  stacks;  but  that  they,  well  knowing 
the  premises,  culpably  and  negligently  permitted  the  fire  so 
kted  to  run  its  course  through  the  stubble  to  tli# 
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ivbcnt  stacks,  whereby  the  Bame  were  destroyed  and  totally 
lost  to  the  plaintiff;  that  neither  he,  the  plaintiff,  nor  any  of 
his  servants,  were  present,  or  had  any  knowledge  of  the  fire 
until  it  had  oommnnicated  with  his  wheat  stacks.  And  third, 
that  it  was  the  duty  of  the  defendant  to  keep  his  right  of  way, 
when  the  same  adjoined  the  stubble-field  of  the  plaintiff,  free 
from  dry  grass,  so  that  fire  would  not  communicate  from  loco- 
motiTM  running  on  the  road  to  dry  grass  and  through  that  to 
the  plaintiff's  stubble;  but  that  the  defendant,  well  knowing 
the  premises,  omitted  to  do  its  duty  in  this  behalf,  and  then 
and  there  negligently  suffered  the  strip  of  land  where  it 
•4Jomed  the  stubble-field  of  the  plaintiff  to  become  foul  with 
dry  grass,  and  whilst  a  locomotive  and  train  of  cars  in  charge 
of  the  defendant's  servants  were  being  run  through  the  plain- 
tiff's farm  on  the  railroad,  the  fire  communicated  from  the 
locomotive  to  this  dry  grass,  and  through  it  to  the  plaintiff's 
stubble,  and  thence  through  the  stubble  to  the  plaintiff's 
wheat  stacks,  whereby  the  same  were  consumed  and  totally 
lost  to  him. 

There  was  a  demurrer  to  the  declaration,  admitting  all  the 
(acta  alleged  in  it,  and  the  question  is  presented.  Do  they,  or 
any  of  them,  constitute  a  good  cause  of  action?  The  question 
is  an  important  one,  not  only  to  the  railroad  companies  in 
this  state,  now  become  a  great  interest,  but  to  the  community 
at  large,  and  it  has  received  our  most  serious  consideration. 
Several  of  the  states  have  statutes  upon  the  subject  of  the  lia- 
bility of  railroad  companies  for  fires  communicated  by  their 
engines,  and  their  courts  have  established  rules  of  decision 
more  or  less  stringent  as  their  views  of  justice  and  policy  dic- 
tated. Whilst  our  legislature  have  provided  for  the  recovery 
of  damages  for  a  death  caused  by  the  wrongful  act,  neglect, 
or  default  of  a  railroad  company,  they  have  not  provided  for 
losses  occasioned  by  fire,  nor  have  any  rules  been  established 
by  this  court  upon  the  subject.  This  case  is  one  of  the  first 
impressioui  and  must  be  governed  by  the  rules  and  principles 
of  the  common  law,  so  far  as  they  may  be  applicable  to  our 
condition. 

The  first  question  that  arises  is,  Does  the  mere  fact  of  fire 
escaping  from  a  locomotive,  by  which  property  is  destroyed, 
imply  negligenoe? 

At  an  early  period  in  the  history  of  railroads,  it  was  settled 
bj  ibe  oourts  of  Oreat  Britain,  upon  great  oonsideratiaii,  that 
the  Am*  of  piemiMB  being  fiied  by  sparks  emitted  fioma  pass- 
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ing  engine,  was  prima  facie  evidence  of  negligence  on  the 
part  of  the  company,  making  it  incumbent  on  them  to  show 
that  proper  precautions  had  been  adopted  by  them,  reasonably 
calculated  to  prevent  such  accidents. 

There  seems  to  us  great  good  sense  in  the  remarks  of  Tin- 
dall,  C.  J.,  in  the  case  of  Pigot  v.  Eastern  Cotmtiea  Ry  Co^  8 
Com.  B.  229.  He  said:  ^^The  defendants  are  a  company 
intrusted  by  the  legislature  with  an  agent  of  an  extremely 
dangerous  and  unruly  character  for  their  own  private  and  par- 
ticular advantage;  and  the  law  requires  of  them  that  they 
shall,  in  the  exercise  of  the  rights  and  powers  so  conferred 
upon  them,  adopt  such  precautions  as  may  reasonably  prevent 
damage  to  the  property  of  third  persons  through  or  near  which 
their  railway  passes.  The  evidence  in  this  case  was  abun- 
dantly sufficient  to  show  that  the  injury  of  which  the  plaintiff 
complains  was  caused  by  the  emission  of  sparks  ,  or  particlee 
of  ignited  coke  coming  from  one  of  the  defendant's  engines; 
and  there  was  no  proof  of  any  precaution  adopted  by  the  com- 
pany to  avoid  such  a  mischance.  I  therefore  think  the  jury 
came  to  a  right  conclusion  in  finding  that  the  company  were 
guilty  of  negligence,  and  that  the  injury  complained  of  was 
the  result  of  such  negligence." 

A  rule  not  so  stringent  as  this  has  been  established  by  the 
courts  of  several  states,  based  upon  the  principle  that,  as  the 
business  of  railways  is  lawful,  no  presumption  of  negligence 
arises,  merely  from  the  fact  of  fire  being  communicated  by 
their  engines.  The  principle  is,  that  the  plaintiff  must  aver 
and  prove  the  negligence  of  the  defendant. 

We  think  there  is  great  justice  in  the  English  rule,  and  are 
inclined  to  adopt  it  as  most  conducive  to  the  safety  of  prop- 
erty on  our  lines  of  railroad,  extending  as  they  do  through 
vast  prairies,  filled  at  certain  seasons  of  the  year  with  dry  grass 
of  a  highly  inflammable  nature.  And  we  hold  also,  that  it  is 
negligence  in  a  railroad  company  to  suffer  dry  grass  and  rub- 
bish to  be  upon  their  right  of  way,  or  permit  vegetation  of  any 
kind  to  grow  upon  it  to  such  a  height  and  density  as  would 
conceal  animals  which  might  be  upon  it.  It  is  their  duty  to 
keep  their  entire  right  of  way  well  cleared  and  free  from  every- 
thing which  might  obstruct  the  driver's  view,  and  prevent  the 
discovery  of  animals  upon  it,  which,  by  being  frightened  by 
the  noise  of  the  engine,  might  suddenly  come  upon  the  track 
and  throw  off  the  train,  occasioning  thereby  the  Ices  of  limb 
or  life  to  passengers  upon  it 
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Negligence  ought  to  be  implied  from  the  escape  of  fire,  and 
the  onoB  should  be  upon  the  company  against  which  an  action 
is  brought  for  such  negligence,  to  show  that  all  the  most  ap- 
proved mechanical  contrivances  were  used  upon  the  engine  to 
prevent  its  escape.  Locomotives,  in  which  wood  is  used  for 
foel,  are  liable  to  emit  sparks,  sometimes  in  great  volume,  and 
thfij  are  carried,  in  a  windy  day  or  night,  a  great  distance. 
It  is  incumbent,  therefore,  on  the  companies  to  use  the  greatest 
precautions,  so  as  to  secure  the  engines  against  emitting 
sparks.  If  they  send  an  element  abroad,  in  a  cultivated 
country,  so  destructive  and  devastating  in  its  nature  as  fire, 
they  ought  to  be  responsible  for  the  mischief  it  produces. 
There  is  no  hardship  in  this,  nor  in  the  other  requirement, 
that  they  shall  keep  no  combustible  matter  on  their  roadway, 
nor  any  vegetation  whose  height  and  thick  growth  might  ob- 
struct the  view  of  the  engine-driver,  for  in  the  one  case 
mechanical  ingenuity  has  provided  safeguards,  and  in  the 
•(her,  a  few  hours'  labor,  properly  directed,  can  keep  the  track 
and  road  clear. 

It  is  no  answer  to  say  that  the  plaintiff  should  have  kept  his 
stubble-field  clear  of  combustible  matter.  There  was  no  obli- 
gation on  him  to  do  so,  for  it  is  considered  good  &rming,  and 
is  the  uniform  custom  of  the  country  to  suffer  it  to  remain 
until  the  proper  time  arrives  for  turning  it  under  by  the  plow; 
and  it  is  also  a  very  common  custom,  in  this  state,  for  farmers 
to  stack  their  grain  in  the  field  in  which  it  grew.  No  negli* 
gence,  then,  can  be  imputed  to  the  plaintiff  in  either  of  these 
respects. 

But  the  case  is  greatly  aggravated  on  the  part  of  the  defend- 
ant, by  the  facts  so  distinctly  charged,  that  while  the  fire  was 
in  progress  through  the  stubble-field,  twenty  servants  of  the 
defendant  were  at  hand  who  were  notified  the  fire  came  from 
a  locomotive  of  the  defendant^  and  who  were  in  a  condition  to 
arrest  and  extinguish  it  before  it  reached  the  stacks,  and  his 
servants  were  absent,  without  any  knowledge  of  the  disaster, 
and  who  were  specially  requested  to  interfere  and  extinguish 
the  fire,  they  having  the  present  ability  to  extinguish  it,  and 
which  they  refused  to  do.  The  plea  set  up  by  the  defendant 
for  the  refusal  is  so  absurd  as  to  be  unworthy  of  notice,  any 
further  than  to  stamp  it  as  unworthy  of  civilized  and  Christian 
men.  They  had  no  right,  forsooth,  to  enter  upon  the  premises 
fi>r  such  a  purposel  Has  it  come  to  this,  that  citizens  of  this 
oonomunity  are  not  permitted  to  enter  the  premises  of  another, 
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whoee  house  or  bam  is  on  fire,  to  extinguiBh  the  flames?  Is 
any  license  necessary  for  a  purpose  so  benevolent?  WonU 
not  savages,  prompted  by  their  own  instincts,  rush  to  the  ra»- 
cue  of  property  so  endangered?  It  is  sad  and  humiliating  tm 
contemplate  the  fact  that  empl<qrees  of  a  railroad  oompaiqrt 
acting  under  a  charter  granted  by  this  state,  should  be  so  lost 
to  all  the  calls  of  benevolence  and  kindness,  to  all  the  cooi- 
mon  instincts  of  the  most  ordinary  humanity,  as  to  refuse  tm 
aid  in  extinguishing  a  fire  which  their  own  employers,  by 
their  negligence,  had  originated,  which  threatened  the  destmo- 
tion  of  valuable  property,  and  which  they  had  the  power  te 
prevent.  We  are  shocked  at  the  exhibition  of  such  hearUesi^ 
such  criminal  indifference,  and  can  find  no  apology  for  iL 
The  fiicts  are  admitted  by  the  demurrer,  and  stand  out  in  bold 
relief  condemnatory  of  the  defendant. 

Railroad  companies  in  some  of  the  states  maintain  at  great 
expense  a  regular,  well-drilled,  and  efficient  police  along  tha 
line  of  their  roads  through  cultivated  places  to  protect  ths 
interests  of  property  holders  from  injuries  such  as  those  de* 
scribed  in  this  case.  They  feel  and  know,  in  the  use  of 
element  so  destructive  as  fire,  they  ought  to  be  bound  to 
the  greatest  precautions.  What  then  shall  be  said  of  these 
men  who  were  on  the  spot  of  the  fire,  who  refused  to  extingoiak 
it,  uninfluenced  by  their  duty  to  their  employers  or  by  the  com- 
mon feelings  of  regard  for  the  interests  and  property  of  another, 
which  they  should  have  manifested,  and  through  which  they 
could  have  saved  valuable  property  from  total  destruction?  It 
presents  a  case  which  will  not  bear  favorable  examinatioiiy 
and  stamps  these  men  with  disgrace  and  infitmy,  and  fior 
whose  conduct  the  defendant  ought  to  suffer. 

We  are  of  opinion  the  demurrer  should  have  been  overruled, 
as  the  declaration  is  good  in  form  and  substance,  and  makes 
out  a  prima  fctde  case  against  the  defendant 

The  judgment  of  the  court  below  is  reversed,  and  the  came 
remanded,  with  liberty  to  the  defendant  to  plead  issuably. 

Caton,  G.  J.,  and  Walkeb,  J.  We  do  not  believe  the  ques- 
tion of  the  duty  of  railroad  companies  to  prevent  the  growtt 
of  weeds  upon  their  track  is  presented  by  this  reoord, 
decline  giving  any  opinion  upon  that  question. 


LuBnJTT  OF  RAn.ROAn  Ookpavt  iob  Fnu:  See  Bwrroiigkt  t.  fft 
B,  B.  (h.,  8S  Am.  Deo.  64,  70^  oele;  8hMm  t.  JSMmh  Bkmr  it  it  Oi^  • 
U.  165^  and  note. 
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BvLi  Aa  TO  BuBBEf  OF  Proof,  where  injury  resalta  from  fires  caused  by 
■parks  escaping  from  locomotive  engine:  See  Burrougha  ▼.  IloumUome  H.  R, 
On.,  38  Am.  Dec  64,  71,  note;  HuUy,  Sacramento  VaOtyR,  R.  Co.,  72  Id.  656u 
The  raxBCtTAL  cask  is  cited  to  the  point  that  in  an  action  against  a  rail- 
read  eoo^any  for  injury  to  property  by  reason  of  fire  escaping  from  its  looo- 
motiTes,  the  burden  of  proof  ii  on  the  company  to  show  that  the  engine  was 
properiy  guarded  sgainst  the  escaie  of  fire^  in  8L  LomU  eie»R.R.Oo.  t.  JTomI- 
gomay,  39  HL  338;  Toiedo  etc  R.  R,  Co.  ▼.  Com,  71  Id.  496;  and  is  also 
cited  and  approred  as  to  this  point  in  the  following  cases:  Toledo  etc,  J2. 
S.  Co.  T.  Wmd^  48  Ind.  479;  Woodamt  t.  Miboaukee  iete,  R.  R.  Co.,  21  Hiim. 
•4;  Bwier.  LotdtMeete.  R.  R.  Co.,  1  Heisk.  462;  Spatddmgr.  Ckkagoetc  R.  R. 
Co,,  30  Wis.  121;  bat  ifi  cited  and  disapproved  on  this  point  in  the  cases  fot- 
lowing:  Smiik  r.  HemnSbalete.  R.  R.  Co.,  37  Mo.  296;  U.  P.  R.  W.  Co.  ▼.  Rol- 
Sm^  6  Kan.  187;  Omdy  t.  Chkago  etc.  R.  R.  Co.,  30  Iowa,  422.  So  it  was 
held  not  to  be  ne^igence  per  st  f or  a  railroad  company  to  suffer  grass  and 
veedi  to  aoonnnilate  on  its  ri|^t  of  way,  in  lUinoia  etc.  R.  R.  Co,  <  MIBm, 
48  m.  413;  and  in  OhhetcR.  R.  Co.  ▼.  BhaoMftU,  47  Id.  497.  But  Breese,  X, 
Ib  a  ssjpanite  opinion  in  the  former  case,  and  in  a  dissenting  opinion  in  the 
latter,  dtes  the  principal  case,  and  adheres  to  the  views  therein  expressed; 
lTl^'-*^g  that  railroad  companies  should  keep  their  roadway  free  from  in> 
fU«i»w>»Ki^  material,  and  that  it  is  negligence  per  ee  to  permit  it  to  remain. 
role  thna  laid  down  in  the  principal  case  is  however  repudiated,  in  /Oi- 
CoOhrf  R.  R,  Co.  r,  Fraskr,  Id.  505,  506,  holding  that  a  railroad  com- 
pany is  bound  to  no  higher  duty  to  keep  its  right  of  way  free  from  grass  or 
than  are  the  adjoining  land-owners,  to  keep  the  adjoining  lands  so 
Vie  question  of  comparatiTc  negligence,  in  such  case,  is  held  to  be  s 
of  fact  properly  left  to  the  jury:  Id.;  IlUnoie  Central  R.  R.  Co.  v. 
Nmm,  51  Id.  78;  Chioago  etc  R.  R.  Co.  v.  Sinunuon,  54  Id.  504;  flUnoU  Ctn- 
traiR.  R.O0.T.  Fraskr,  64 Id.  28;  see  also  KeMogg  v.  Chicago  etc  R.  R.  Co., 
S8  Wis.  229,  citing  the  principal  case.  But  the  principal  case  is  cited  to  the 
point  tliat  where  the  engine  of  defendant's  gravel-train,  on  which  were  a 
Bumber  of  its  workmen,  set  fire  to  combustibles  on  the  track,  which  was 
to  dsfandant's  servants  in  charge  of  the  train,  and  the  fire  spread  to 
'  *■  property,  failure  to  stop  the  train  and  leave  men  to  extinguish  tbs 
«■  negligence,  rendering  the  company  liable,  in  RoJke  t.  Chicago 
B.B.Co.,U.Wk 


Hasbis  V.  Mills. 

[tt  ILUMOIS,  44.] 

Is  Aubffwnra  Dminn  ot  Statdtb  of  LnmATiovai  courts  of  equity  gen- 
•rally  fcUow  the  law.    A  bar  of  the  statute,  at  law,  forms  a  bar  in  equity. 

▲OKVOWLUmMIlfT  SUFFICnDTT  TO  RbMOTS  BaB  of  StATUTB  of  LlMITATI0Na» 

at  law,  will  be  sufficient  in  equity. 

n  FtarciFAL  Thivo,  and  the  mortgage  given  to  secure  it  is  the  ind- 
dsntb    The  latter  follows  the  former. 

■V  Statute  of  Ldutatiovs  Babs  Biootut  ok  Not1|  the  right  to 
ffvedose  a  mortgage  giren  to  secure  the  note  is  also  barred;  unless  the 
■MTtgage  contains  a  covenant  for  the  payment  ol  the  money,  when  it 
nigltt  be  that  it  would  fequire  the  period  fixed  for  the  IhnitatioM  in 
to  bar  the  right  to  foredosou 
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Thb  facts  aie  stated  in  the  opinion.  See  8.  G.  befinei  25 
m.  166. 

W.  B,  Bomeg  and  J.  if.  Seotty  for  the  appellanl 
JJ.  M.  Wead  and  E.  M.  PoweUj  for  the  appellees. 

By  Court,  Walker,  J.  This  bill  was  exhibited  to  forecloM 
a  mortgage  given  to  secure  a  note  alleged  to  have  been  lost. 
The  mortgage  bears  date  the  12th  of  May,  1837,  and  recites  a 
note  for  seven  hundred  dollars.  The  note  is  alleged  to  have 
been  given  on  the  9th  of  April,  1836,  by  Edwin  Mills,  to  ap- 
pellant, due  on  the  ninth  day  of  September,  1838.  The  mort- 
gage was  not  recorded  until  the  eighth  day  of  November,  1855, 
and  appears  never  to  have  been  acknowledged.  It  also  appears 
that  Edwin  Mills,  on  the  thirteenth  day  of  Januaiy,  1839, 
executed  a  mortgage  on  the  same  land,  to  secure  two  thousand 
dollars,  to  Harlow  Mills,  for  indebtedness  due  to  him.  This 
latter  mortgage  was  acknowledged  and  recorded.  Edwin 
Mills,  on  the  seventeenth  day  of  February,  1842,  conveyed 
the  mortgaged  premises  to  Harlow  Mills,  for  the  expressed 
consideration  of  two  thousand  dollars.  This  deed  was  re- 
corded on  the  4th  of  August,  1842,  in  the  proper  office. 

The  bill  charges  that  this  deed  and  mortgage  from  Edwin 
to  Harlow  Mills  are  without  consideration,  and  are  firaudulent 
and  void.  It  is  also  charged  that  they  were  taken  by  Harlow, 
with  full  notice  of  appellant's  prior  mortgage.  The  answer 
alleges  that  a  consideration  was  given,  and  denies  all  notioe 
of  the  prior  mortgage.  The  answer  also  sets  up  and  relies 
upon  the  lapse  of  more  than  sixteen  years  after  the  maturity 
of  the  note  and  before  the  exhibition  of  the  bill,  as  a  bar  to  a 
foreclosure.  On  the  hearing,  the  court  below  dismissed  the 
bill  and  rendered  a  decree  against  complainant  for  costs,  to 
reverse  which  he  prosecutes  this  appeal. 

The  principal  question  presented  by  this  record  is  this:  The 
statute  of  limitations  having  barred  a  recovery  by  suit  on  the 
note,  does  it  form  a  bar  to  a  foreclosure  of  the  mortgage  by  bill 
in  equity  ?  Had  this  been  an  action  on  the  note,  over  sixteen 
years  having  elapsed  after  the  maturity  of  the  note,  the  re- 
covery would  have  been  barred.  If  such  an  action  had  been 
instituted,  and  a  recovery  defeated,  the  judgment  could  have 
been  interposed  as  a  successful  bar  to  a  foreclosure.  Or  had  an 
ejectment  been  brought,  and  the  bar  of  the  statute  allowed,  to 
defeat  a  recovery  against  Harlow  Mills  or  those  holding  under 
him,  the  judgment  might  also  have  been  relied  upon  to  prevent 
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a  decree  of  fcMrecloeore.  Or,  had  a  $cire  facias  been  siked,  and 
had  the  statate  of  limitations  been  snccessfully  interposed  to 
defeat  a  recovery,  the  judgment  might  have  been  pleaded  to 
avoid  a  foreclosure  by  bill.  When  the  party  has  elected  ooa 
of  several  remedies,  and  it  results  in  a  judgment  against  the 
mortgagee,  that  judgment  becomes  as  complete  a  bar  to  a  pro- 
ceeding in  a  different  form  for  a  foreclosure,  as  paymenti 
release,  or  other  discharge. 

The  question  however  still  recurs,  whether,  after  several 
remedies  haye  been  barred  but  not  established  in  a  legal  pro- 
ceeding, the  bar  may  be  relied  upon  in  other  and  different 
remedies?  As  a  general  rule,  courts  of  equity  follow  the  law 
In  allowing  the  defense  of  the  statute  of  limitations.  A  bar  of 
the  statute  at  law  forms  a  bar  in  equity:  Story's  Eq.  PI.,  sees. 
600,  761.  In  equity,  as  at  law,  an  acknowledgment  that  a 
debt  is  due,  and  a  promise  to  pay  it,  will  take  it  out  of  the 
operation  of  the  statute.  If  the  mortgagor  is  permitted  to 
remain  in  possession  twenty  years  after  a  breach  of  the  con- 
dition, the  right  to  file  a  bill  to  foreclose  will  be  generally 
considered  as  barred  and  extinguished.  Though  in  cases  of 
this  description,  as  the  law  is  not  positive,  but  is  based  upon 
presumption  of  payment,  it  is  open  to  be  rebutted  by  circum- 
stances: 2  Story's  Eq.,  sec.  1028  b.  This  court  has  repeatedly 
held,  in  conformity  to  the  general  doctrine  announced  by  the 
adjudged  cases,  that  the  debt  is  the  principal  thing,  and  the 
mortgage  is  the  incident.  That  the  latter  follows  the  con- 
fiideratum  of  the  former.  That  an  assignment  of  the  note 
operates  ipeo  facto  to  transfer  the  mortgage.  That  a  payment, 
release,  or  other  discharge  of  a  note  satisfies  and  releases  the 
mortgage.  If  we  are  to  be  controlled  by  analogy,  no  reason 
can  be  perceived  why  a  bar  to  a  recovery  on  the  note  should 
not  produce  the  same  effect  on  the  mortgage. 

In  Ghreat  Britain,  it  is  usual  to  insert  in  the  mortgage  itself 
a  covenant  for  the  payment  of  the  money.  When  such  a 
covenant  is  found  in  the  mortgage,  it  being  under  seal,  and 
the  debt,  to  secure  which  it  was  given  is  not,  a  bar  to  a  recov- 
ery of  the  debt,  if  of  a  shorter  period  than  a  bar  to  a  sealed 
instrument,  could  not  affect  the  remedy  on  the  covenant  in 
the  mortgage.  If  the  statutory  period  necessary  to  bar  an 
imsealed  instrument  be  of  shorter  duration  than  a  sealed  in- 
atniment,  a  mortgage  containing  such  a  covenant  given  to  se* 
euro  the  payment  of  a  debt,  evidenced  by  an  unsealed  note, 
would  be  governed  by  the  longer  period  required  to  bar  a 
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recovery  on  sealed  instruments.  The  mortgage,  in  this  case, 
contains  no  such  covenant.  This  being  so,  renders  the  deds- 
ions  of  the  British  courts  on  mortgages  containing  such  cov- 
enantSy  and  given  to  secure  simple  contracts,  inapplicable  to 
this  case.  The  statute  having  barred  a  recovery  on  the  note, 
according  to  the  theory  upon  which  the  statute  is  based  the 
presumption  is  that  the  debt  has  been  paid.  There  is  no  evi- 
dence in  this  record  showing  any  promise,  to  take  it  out  of 
{he  operation  of  the  statute. 

These  statutes  are,  emphatically,  statutes  of  repoee.  With- 
out their  aid  litigation  would  never  be  barred,  and  titles  and 
possession  of  property  would  never  be  quieted.  By  the  eflSux 
of  time,  the  loss  of  evidence,  the  death  of  witnesses,  and  the 
fidlure  of  memory,  were  it  not  for  the  bar  of  these  statutes, 
great  injustice  would  result.  These  considerations  have  in- 
duced all  civilized  nations  to  adopt  such  laws,  differing  in 
detail,  and  in  the  period  necessary  to  operate  as  a  bar,  but  all 
based  upon  the  same  principles,  and  to  attain  the  same  object 
Nor  need  such  enactments  work  injustice.  Persons  under 
disability  have  allowed  to  them  ample  opportunity,  after  the 
disability  ceases  to  exist,  for  the  assertion  of  their  rights,  and 
{hose  not  under  disability  have  also  ample  opportunity,  within 
the  period  of  limitation,  to  assert  theirs.  To  avoid  loss,  the 
creditor  has  only  to  use  reasonable  diligence  to  avoid  the  bar 
of  the  statute. 

It  has  been  said  that  no  length  of  time  will  bar  a  fbrecloa- 
nre  by  a  mortgagee  out  of  possession.  This  is  placed  upon 
{he  ground  that  the  relation  of  landlord  and  tenant  is  suppoeed 
to  exist  between  the  parties.  But  such  is  not  the  true  relatiQn 
of  the  parties.  For  some  purposes,  and  to  a  limited  extent 
only,  a  portion  of  the  incidents  are  the  same.  To  a  limited 
extent,  and  for  some  purposes,  the  relation  of  vendor  and  ven- 
dee, and  trustee  and  ce^ui  que  trusif  also  exists.  The  relatioQ 
which  the  parties  bear  to  each  other  is  peculiar  to  itself,  pai^ 
taking  in  some  degree  of  the  incidents  of  these  other  relational 
but  analogous  in  all  particulars  to  no  one  of  them.  Whilst  m 
tenant,  until  he  surrenders  the  possession  to  the  landlord,  can- 
not rely  upon  the  statute,  yet  the  mortgagor,  by  acquiring  an 
outstanding  titie,  and  occupying  the  premises  under  it  for  the 
period,  and  upon  the  conditions  imposed  by  the  statute,  may 
invoke  its  aid  to  prevent  a  foreclosure.  Nor  is  he,  like  a  ten* 
ant,  required  to  account  for  rents  and  profits,  bound  to  repair, 
nor  is  he  impeachable  for  waste.    Other  courts  have  held,  and 
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>h  is  clearly  the  weight  of  authority,  that  when  the  stata- 
tory  period  neoeesary  to  bar  a  recovery  at  law  has  elapsed,  it 
will  bar  a  forecloBure:  Christophers  v.  Sparke^  2  Jacob  A  W. 
B4;  /ockfofi  v.  Woody  12  Johns.  242;  Oiles  v.  BaremorCj  5 
Johns.  Ch.  645;  WcUerman  v.  HaskinSy  7  Johns.  283;  Jaekaon 
T.  Myersj  8  Id.  888  [3  Am.  Dec.  604];  Baker  v.  Evans,  2  Car. 
L.  Rep.  614;  Hughes  v.  Edwards,  9  Wheat.  497;  Moore  y. 
CabUy  1  Johns.  Ch.  385.  We  are,  therefore,  for  these  reasons, 
•f  the  opinion  that  when  the  note  became  barred  by  the  stat- 
wte,  the  right  to  foreclose  also  became  barred,  unless  the  mort- 
pig&  had  contained  a  covenant  for  the  payment  of  the  money, 
when  it  might  be  that  it  would  require  twenty  years  to  pro- 
dhice  that  efTecti  as  an  ejectment  would  not  be  barred  under 
fhe  general  limitation  law  before  that  period,  unless  it  be 
wnder  the  seven-year  limitation  acts.  No  error  is  perodved 
in  dismissing  complainant's  bill,  and  the  decree  of  the  ooorl 
below  must  be  affirmed. 

Decree  affirmed. 


IquiTT  ArrLDi  Btjovrm  or  LniRAxnnni  mb  It  wqviiD  n  AmnD  sa 
Law,  in  all  ommo!  ooaomrsnt  jnritdictJon  at  Uw  sad  in  •qvi^t  Dmgtm  v. 
4S  Am.  Dm.  806;  Johmmm  t.  TVwMn,  G2  Id.  212;  ffamUtom  t.  ffanh 
66  U.  686|  DtoCbftioMT.  Smith,  6Sld.  136;  Ledn^ton  LifiHe.  /ml  Ox 
V.  Avi^  66ia.  166^  188;  note. 

Oomm  ov  IqonT  Aor  m  Obedhbtob  ahd  Axaloot  to  SrAnrn  of  Ijmi- 
WMKmm,  and  Nfma  reliaf  whereivar  the  daim  would  have  been  bamd  bj 
■latete^  if  it  had  been  made  in  aooort  of  law:  SmUh  r.  Fl^f,  76  Am.  Deo. 
Z)ieObntaiT.  Bmkk,  68  Id.  136;  TarkUmr.  QMOudiMb  Hetn,  68  Id. 


TkAT  BioBr  or  MonoAoni  to  Fobjuloss  MoBTOiaa  ia  not  bamd  1^ 
Aa  eame  Upee  of  time  that  would  bar  an  aotion  on  the  debt  eeeoied  bj  il^ 
aw iVentt  T.  BtMom  66  Am.  Deo.  609^  and  note;  WWtkuomr.Fkwen,  16  Id.  IB. 

Thb  rmausFAL  oass  o  grid  to  the  point  that  where  the  debt^  for  the 
ity  of  whiflfa  a  mortgage  wae  given,  ia  bamd  by  the  itatote  of  limiti^ 
the  ri^jto  loredoee  the  mortgage  ia  aleo  barred,  in  the  foUowing 
P^UoA  T.  JMeis  41  DL  621;  Oibmm  r.  Bees,  60  Id.  406;  Medk^  y. 
esid.684|  ff4^mr.Pmrmms,^J£L  171;  Leeks r.Oalimdl,  01  Id.  4191 
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fv  iLuoioiei  mi 
In  AaaBcamse  MxaaumB  or  Dajiaoia  ni  Aonoir  ov  Can  for  injory  te 
property,  ell  the  oiroomstanoee  oonnected  with  the  injury  are  proper 
to  be  ooneidered  by  the  jury. 

or  Aflonranmro  DaicafliiinenactionontheoaeeforinJniytoplaiBr 
tiff'b  weU,  and  for  poUutiofi  of  the  water  thereof,  pointed  oat. 
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their  general  knowledge  derived  from  experience,  observatianf  and  m 
flection;  and  an  inatmction  to  them  to  apply  spedal  cironmataiioea  aai 
laota  connected  with  the  case  in  forming  their  verdict  ia  enoneooa. 
IvBOB  BAYnra  Knowlbdgb  ot  Faoib  kot  zk  BTn>KR<»haanori|^ttooi» 
aider  them  in  making  np  a  verdict.  Before  he  caa  do  ao^  htf  aboold  bt 
•worn  and  testify  to  the  facta,  precisely  aa  any  other  witiieaa. 

Action  on  the  case  for  injury  to  the  water  of  plamtLflTs  well, 
occasioned  by  the  flow  of  impurities  from  defendant's  gas-works. 
The  jury  found  in  favor  of  plaintiff,  and  defendant  excepted  to 
denial  of  motion  for  a  new  trial.  The  opinion  sufficiency  sets 
forth  the  case. 

Rice  and  LewiSf  and  E.  Van  Bwren^  for  the  appellant. 

Ldand  and  Blanehard,  and  Oray^  Avery^  and  BushneU^  te 
the  appellee. 

By  Courts  Walkeb,  J.  On  the  trial  below,  appellant  o£bred 
to  prove  how  much  it  would  cost  to  obtain  a  supply  of  good 
water,  by  purchasing  a  right  from  the  water  company;  or  by 
the  construction  of  a  cistern.  The  court  refused  to  permit  the 
introduction  of  this  evidence,  and  that  decision  is  assigned  as 
one  of  the  errors  on  this  record.  If  the  erection  of  the  gas-works 
produced  injury  to  appellee's  well,  and  polluted  the  water,  he 
has  the  undoubted  right  to  recover  a  sum  sufficient  to  cover 
any  loss  he  has  thereby  sustained.  The  company  has  the 
right  to  so  use  their  franchise  as  to  produce  no  injury  to  the 
rights  of  others.  When  they  obtained  their  charter,  there  was 
an  implied  duty  imposed  that  they  should  not  in  its  exercise 
deprive,  or  even  incommode,  others  in  the  exercise  of  their 
rights,  without  becoming  liable  to  respond  in  damages.  In 
ascertaining  the  true  measure  of  such  damages,  all  the  dr- 
oumstances  connected  with  the  injury  are  proper  to  be  consid* 
ered  by  the  jury. 

In  tMs  case,  it  may  be  a  fair  measure  of  damages  to  ascer- 
tain the  cost  of  furnishing  a  sufficient  quantity  of  water  equally 
pure  with  that  which  supplied  the  plaintiff  below  firom  his  well 
before  its  injury  by  the  gas-works.  When  that  cost  is  ascer- 
tained, and  the  cost  of  keeping  the  conductors  and  other 
machinery  in  repair,  the  allowance  of  such  a  sum  as  would 
produce  an  annual  interest  sufficient  to  furnish  the  water  fiom 
the  company,  and  make  the  repairs,  would  be  a  fair  measure  of 
damages.  But  if  the  supply,  when  thus  obtained,  was  inferior 
in  salubrity  or  taste,  that  should  also  be  taken  into  account. 
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8oy  if  there  was  danger  that  it  would  not  be  permanent  Prop> 
erty  furnished  with  an  inadequate  supply,  or  with  an  abun- 
dance of  water  of  inferior  quality,  would  be  of  less  value  than 
if  supplied  with  an  abundance  of  water  of  good  quality.  If  a 
resort  to  a  cistern  is  the  only  means  of  replacing  the  proper 
supply  of  water,  then  its  quality  should  be  taken  into  consid- 
eration, and  if  inferior  in  quality,  that  fact  should  have  its  due 
weight.  In  this  view  of  the  case,  we  are  of  the  opinion  that 
this  evidence  was  improperly  rejected. 

Another  means  of  arriving  at  the  damages  would  be  to  as- 
certain the  depreciation  of  the  value  of  the  property  by  reason 
of  the  erection  of  the  gas-works;  to  ascertain  how  much  less 
the  properfy  would  sell  for  in  consequence  of  the  erection  than 
if  it  had  not  been  made.  And  in  ascertaining  that  fact,  all 
the  drcamstances  which  might  show  a  depreciation  in  value 
shoold  be  considered.  If  the  property  would  sell  for  the  same 
amount,  independent  of  a  rise  in  similar  property,  then  there 
would  be  no  loss;  but  if  it  would  not,  then  the  difference  would 
be  the  damages  sustained. 

It  is  also  insisted  that  the  court  erred  in  the  qualification 
annexed  to  appellee's  first  instruction.  By  it  the  jury  were 
infimned  that  in  making  an  estimate  of  tiie  damages,  they 
might  exercise  their  judgment  upon  the  facts  in  proof  by  con- 
necting them  with  their  own  knowledge  and  experience.  If 
this  was  designed  to  refer  to  their  general  knowledge  as  intel- 
ligent business  men,  it  was  correct.  Jurors,  when  the  evidence 
is  heard,  must  test  its  truth,  its  weight,  and  what  it  all  proves, 
by  their  knowledge  and  judgment,  derived  from  experience, 
obeervalion,  and  reflection.  They  are  not  bound  to  regard 
evidence  precisely  as  given,  but  must  consider  its  truth  and 
weight  by  their  Imowledge  of  men,  the  business  affairs  of  life, 
together  with  the  motives  which  influence  men.  These  are  all 
legitimate  and  necessary  means  of  arriving  at  the  truth,  and 
if  the  jury  so  understood  the  instruction,  it  was  proper. 

I^  however,  the  jury  understood  it  to  apply  to  special  cir- 
enmstancee  and  facts  connected  with  the  case,  it  would  be 
calculated  to  mislead.  In  forming  their  verdict,  the  jury  must 
be  governed  by  the  evidence  admitted  in  the  case.  If  a  juror 
has  knowledge  of  facts  not  in  evidence,  they  have  no  right  to 
consider  them  in  making  up  a  verdict.  Before  they  can  take 
these  into  consideration,  the  juror  should  be  sworn  and  testify 
to  the  tactB  precisely  as  any  other  witness.  The  party  against 
whom  it  may  operate  has  the  right  to  crof  s-examine  the  wit- 
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ness,  and  must  have  an  opportunity  of  meeting  it  with  rebutting 
evidence.  This  instruction  was  liable  to  be  understood  by  the 
jury  as  authorizing  them  to  act  upon  facts  not  in  eyidenoe  but 
^tiiin  their  knowledge.  It  should  have  been  modified  so  as 
to  exclude  such  a  right,  and  so  as  to  limit  their  action  to  their 
general  knowledge  and  experience,  and  this  is  the  extent  to 
which  the  case  of  City  of  Chicago  v.  ifajor,  18  IlL  849  [68 
Am.  Dec.  553],  proceeds. 

The  judgment  of  the  court  below  is  reversedi  and  the  causa 
demanded. 

Judgment  reversed. 


DAifAOCB  ARE  CoMFiNSATioir  lOB  AoTUAL  IxjURT  in  Mstiooa  €0  delkto, 
4BBflt  be  the  natoral  tad  prozunate  ooQaeqnenoet  of  the  Mi  compkiiiBd  06 
Waromier  ▼.  Oreai  F<dU  Ufg.  Co.^  66  Am.  Dec  217,  219,  note. 

DsLZBOLiiloiis  ov  JuBT:  See  8UU€  T.  CroUoMt  54  Am.  Dea  90;  Shfkm  t, 
fTufRtttoN,  67  Id.  149;  £2«ee»  t.  ^tUe&rand,  48  Id.  416;  PAitt^  t.  Jftwii A,  41 
11109. 

'  Apfugatiov  ov  Jitbor's  KirowLBDOB  nf  Fobmino  VxBDior.— It  wna  the 
ancient  doctrine  that  a  Joror'e  private  knowledge  of  facts  had  as  nmch  ri|^t 
4o  sway  the  judgment  in  forming  a  verdict  as  the  evidence  delivered  is 
eonrt.  And  therefore,  although  no  proofs  were  produced  on  either  eide^  the 
jury  might  bring  in  a  verdict:  3  Bla.  Com.  374.  But  with  the  more  modeni 
motion  as  to  the  proper  qualifications  of  a  juror,  and  especially  that  he  be 
impartial  and  unbiased,  it  has  become  well  settled,  as  held  in  the  principal 
case,  that  a  juror  has  no  right  to  consider  his  private  knowledge  of  facts  not 
m  evidence  in  making  up  a  verdict:  ^ef^na  v.  /?oiser,  7  Gar.  k  P.  648;  Meude^ 
w.  Shaw,  Car.  k  M.  361;  Schmidt  v.  New  York  etc.Iiw.Ca.,1  Gray,  629.  It 
\m  not  now  contemplated,  as  anciently,  that  jurors  shall  know  the  parties  and 
-Ifae  case  beforehand,  so  as  to  try  cases  on  their  personal  knowledge.  On 
Hie  contrary,  they  are  to  try  causes  on  evidence  produced  before  them,  lliej 
must,  in  general,  act  upon  knowledge  derived  from  the  testimony  of  those 
who  have  had  the  means  of  acquiring  actnsl  knowledge  of  the  fact  from  actosl 
-perception  of  the  same  by  the  senses:  Ingram  v.  Plcubei,  3  Blackf.  460^  4S2| 
«noe  it  rarely  occurs  that  a  jury  can  decide  on  a  matter  of  faet  by  meane  cl 
4tcir  own  actual  observation:  Id.;  Stsrk.  Ev.  16.  Moreover,  jurors  should 
toow  BO  little  of  the  case  as  not  to  have  formed  or  expressed  any  opinion  im 
legard  to  its  merits,  end  should  be  free  from  bias  end  prejudice:  Commim- 
weaUh  V.  Domey,  103  Biass.  412.  And  if  a  juror  knows  any  psrticolar  faet 
Bttterial  to  the  proper  decision  of  the  case,  he  ought  to  be  sworn  as  a  witneM 
4i  open  court:  3  Bla.  Com.  376;  Jfe£dm  v.  Zoee^  2Hill(a  C.),606;  iSfatfev. 
iWe/i;  7  N.  J.  L.  244;  Dtaibar  v.  Parka,  2  Tyler,  217;  i7oioier  v.  Cbmme*. 
wnUh,  61  Pa.  St  832;  Parh»  v.  Soaton,  16  Pick.  198;  Matter  qf  Fotltu^a  IFifi; 
14  Mich.  21;  end  he  should  be  publicly  examined,  so  that  his  evidence,  lik« 
ifaat  of  any  other  witness,  may  first  be  scrutinised  as  to  its  competent  and 
1w>aring  upon  the  ]srae»  sad  for  the  further  reason  that  the  court  sad  thepar^ 
ties  may  know  upon  what  evidence  the  verdict  was  rendered:  Regitta  v.  Bomer^ 
7  Cbr.  k  P.  648;  Stsrk.  Ev.  816;  Pattermm  v.  Boiftm,  20  Pick.  169,  166ft 
BtMUU  V.  New  Twk  etc  Ins,  Co*,  1  Gray,  629;  sad  see  0am  v.  Sthmn,  M 
fhim.  98.    A  fact  not  judicially  cognizable  may  he  known  to  the  membsBB 
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off  the  caafif  or  to  the  Jniora  individually,  but  snch  knowledge  will  not  dia- 
penee  with  the  neoenity  of  proof  upon  the  record:  Lenakan  v.  People,  3  Hon, 
IM;  a  C,  6  Thomp.  k  C.  885;  Wheeiery.  WebHer,  1  E.  D.  Smith,  1;  WUbk  T. 
BoUter,  3  Id.  327. 

Bat  while  jurors  mnst^  in  forming  their  Terdict^  be  governed  by  the  evi- 
dence admitted  in  the  caM,  they  are  not  bound  to  regard  such  evidence 
precisely  as  given.  They  moat,  in  some  degree,  act  on  their  own  knowledge 
of  the  parties  sad  their  witaesses:  McKam  v.  Love,  2  Hill  (S.  C),  506.  Thete 
is  said  to  be  "no  test  of  the  tmth  of  human  testimony,  except  its  conformity 
to  aax  knowledge,  observatioii,  and  experience  "t  Daggers  v.  Van  Dyck,  37 
N.  J.  Eq.  130^  132.  And  it  is  held  that  a  juror  may  apply  his  own  general 
knowledge  and  experience  to  the  examination  of  the  particular  case, 
in  estimating  the  weight  of  the  evidence,  and  in  assessing  the  dam- 
ages: Parie  v.  Bosftm,  15  Pick.  209;  PaUermm  v.  BoeUm,  20  Id.  1661 
Mmrdodt  T.  Sumner,  22  Id.  166;  to  this  extent,  at  least,  he  may  prop- 
erly call  to  his  aid  his  personal  knowledge,  learning,  and  experience:  Id.| 
SchmkU  V.  New  York  eie.  /us.  Co.,  1  Gray,  529;  Bee  PrinUng  Co,  v.  meh- 
bom,  4  Allen,  63;  65.  And  where  the  credibility  of  one  of  the  plaintiff's 
witnesses  was  the  subject  of  inquiry  in  the  jury-room,  and  a  juror  stated  a 
rumor  he  had  heard  derogatory  to  tiie  character  of  the  witness,  the  court  re- 
fused to  grant  a  new  trial  on  that  accoontk  although  it  may  have  influenced 
the  qpinion  of  some  of  the  jury:  MeKain  t.  Looe,  2  Hill  (S.  O.),  506.  But  see 
BtimUi  V.  New  York  etc.  /us.  Co.,  1  Gray,  529;  also  MaUer  </  Potter's  WOi, 
34  Mich.  21, 86^  idiere  it  is  said  that  "  if  a  verdict  were  formed  on  statements 
of  ordinary  facts  by  one  juror  to  his  fellows,  it  would  be  a  violation  of  their 
oathik  **  And  see  Douskm  v.  State,  6  Humph.  276.  Every  suitor  who  comes 
into  coort  is  entitled  to  have  his  case  tried  upon  evidence  submitted  in  open 
court,  and  not  upon  the  exparte  statements  of  a  juror  made  where  contradio- 
Lon  and  explanation  are  alike  impossible:  Simpson  v.  Kent,  9  Fhila.  30. 

Trb  tkocifal  GA8B  D  COED  to  the  point  that  in  estimating  the  damages 
lor  an  injury  to  real  estate,  resulting  from  a  nuisance,  it  is  proper  to  consider 
the  depreciation  in  the  value  of  the  plaintiff's  property  oeeasicned  tberebyt 
in  nUmois  etc.  B,  B,  ClK  y.  OrabiU,  50  lU.  246;  CUeago  etc  B.  B.  Co.  v.  SteSm, 
76  Id.  41;  Chkagoete.  B.  B.  Qk  v.  Maker,  91  Id.  816. 


Robertson  v.  Dodob. 

[VlLLaiois,lin.| 
Jvnr  oaraoT'LAWFuxxT,  ibom  Mxbb  Catbiom,  Dubsoabb  TmrnnurT  oi 
Uhimfbachid  Wxnmi,  althonn^  they  are  the  judges  of  the  credibili^ 
of  witnessss.    They  must  exercise  their  judgment^  end  not  their  wiD, 
when  pessing  upon  the  credibility  of  a  witness. 

Acnov  to  recover  claim  arising  out  of  an  alleged  contract  to 
build  a  partition  fence  between  the  bxmB  of  the  parties.  Ver- 
dict and  judgment  for  plaintiff,  and  defendant  assigned  fiir 
«ior  the  relosal  of  the  coort  to  grant  a  new  trial.  The  opin- 
ion BofBciently  states  the  case. 
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PhUo  E,  Seed  and  W.  C.  Goudy,  for  the  appellant. 
/•  K.  Ripley  and  A,  O,  Kirkpatricky  for  the  appelleeB. 

67  Court,  Caton,  C.  J.  Under  the  evidence  and  the  mstmo- 
tfons  in  this  case,  this  is  a  most  extraordinary  verdict.  If  the 
witness  Robertson  is  to  be  believed,  then  the  plaintiff  did  sell 
this  claim  against  the  defendant  to  the  witness  when  he  sold 
{he  farm,  and  it  was  a  part  of  the  same  transaction.  Thia 
transferred  to  the  witness  the  equitable  title  to  the  claim,  and 
the  right  to  enforce  or  release  it  as  he  pleased.  He  refused  to 
purchase  the  farm  till  this  difficulty  was  disposed  of.  It  was 
disposed  of  when  it  was  sold  to  him,  thereby  enabling  him  to 
release  or  settle  it  as  he  pleased.  He  released  it,  and  this,  as 
he  supposed,  secured  peace  and  quiet  in  his  neighborhood. 
Such  release,  although  voluntary,  was  a  good  defense  to  any 
action  for  this  demand,  at  least  unless  it  was  prosecuted  by 
Robertson.  The  only  question  would  seem  to  be,  Was  the 
jury  justified  in  disregarding  the  testimony  of  this  witnessT 
He  was  not  impeached  in  the  least  in  any  way,  so  far  as  thia 
record  shows.  Indeed,  there  is  no  intimation  that  he  is  not  a 
truthful  man.  Can  a  jury,  from  mere  caprice,  entirely  disre- 
gard the  testimony  of  a  witness  unimpeached  in  any  wayT 
This  they  cannot  lawfully  do,  although  they  are  the  judges  of 
the  credibility  of  witnesses.  They  must  judge  of  that  &ct,  as 
of  any  other  in  the  case,  from  evidence.  They  cannot  disre- 
gard the  testimony  of  a  witness  without  some  cause.  They 
must  have  some  grounds  for  disbelieving  him  before  they  are 
authorized  to  do  so.  They  must  exercise  their  judgment,  and 
not  their  will,  when  passing  upon  the  credibility  of  a  witneaa. 

The  judgment  is  reversed,  and  the  cause  renuinded. 

Judgment  reversed. 

DlSEIQARD  BT  JUBT  OF  UNOONTaADIOnBD  AHD  UHnCPIAOHKD  WmnDH.— 

It  ia  the  provinoe  of  the  yaaj  to  decide  on  the  credibility  of  witoeiaee:  Tai$tm 
T.  KtO^,  68  Am.  Dec  150;  Jonat  v.  SUiU^  62  Id.  560;  Wwg  Ckmg  v.  Lo» 
Angde$^  47  CaL  631;  WdOoer  v.  Staie,  72  Qa.  200;  SchimmtJfaiig  ▼.  Dfmowxn. 
18  BL  App.  47,  61;  Meehdke  t.  Bramer,  69  Wis.  67;  People  y.  WdUm,  66 
Mich.  497;  Finert^  v.  Fritt,  6  CoL  137;  Neltan  ▼.  Force,  66  Ind.  466.  Indeed, 
the  credibility  of  witneaaee  ie  entirely  a  qnestion  for  the  jury,  under  pn^er 
Inetmotiooe  from  the  ooart»  and  mnet  be  taken  into  their  conaideratiiMi: 
ChOdsv,  Suae,  76  Ala.  93;  RiderY.  People,  110 lU.  11;  Friermm  ▼.  QaSbraigk. 
:2  Lea»  131;  WaU  v.  McNeil,  7  liasa.  261.  But  they  mnit  bring  to  its  eon- 
nderation  a  oaadid  and  digpaaeionate  jadgment^  and  are  not  at  liberty  le 
njeet  the  taetimimy  of  any  witneM  fiom  mere  oaprioe,  nor  upon  any  oUmt 
groond  whioh  is  not  wifBiwent  to  ntuity  a  itix  and  candid  mind  when  Tiowhif 
the  eabjeot  ia  the  light  of  all  the  faeti  diedoeed  by  the  evidanoi^  that  tte 
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tattiinany  of  nich  witaeai  is  not  entitled  to  belief:  BcUer  t.  CTcJklmawiy  10  SL 
Appu  488.  They  most  exereiee  their  jodgment  in  regard  to  the  credit  which 
dbonld  be  giren  a  witness,  and  not  their  will  merely:  Hartford  Life  InB.  Ckk 
r.  Qroff^  80  HL  28^  32;  Ckktigo  tic  E.  R.  Co,  t.  Stumps  65  Id.  867,  375;  CM' 
mgoeie.  A  B.Co.r.  OrOmer,  46  Id.  74^  80,  all  of  which  cite  the  principal 
ease  to  this  point.  It  is  their  duty  to  take  into  considetatian  all  the  evidence^ 
iHietiMr  drooBiatsatial  or  otherwise,  t^nii^ffg  to  disprore  any  statement  of 
iMi  mads  by  a  witness  in  the  course  of  his  testimony,  and  thns  determine 
tiie  weight  or  credibility  to  be  giyen  to  snch  statement:  Bider  t.  People,  110 
Id.  14;  and  see  Hinckman  y.  People,  101  Id.  568;  Wateon  t.  WeUaom,  58 
Mich.  507;  Bowardr.  State,  73  Qa.  83. 

Bat  the  general  mle  nndoabtedly  is^  that  the  positire  testimoay  of  a  dis- 
intsrssted,  mumpeached,  nnocmtradioted  witness^  cannot  bs  arbitrarily  or 
espridcosly  disregarded  by  the  Jory:  Newtom  t.  Pope^  1  Cow.  110;  Lomer  t. 
Meeker,  25  N.  Y.  361;  New  York  etc.  Ferry  Co.  v.  Moore,  6  Northeastern  Rep, 
293;  reversing  S.  0.,  32  Hnn»  29.  In  other  words,  when  a  fact  is  sworn  to 
by  a  witness  of  fair  fame^  and  who  is  onoontradioted  by  other  testimony,  his 
testimony  esmiot  in  general  be  disregarded  by  either  court  or  jnry:  Conrad 
▼.  Wimame,  6  Hill,  444;  MkL  Carhon  Worke  t.  Sehad,  38  Hnn,  71,  76;  JR^ 
isood  T.  WetL  U.  TeL  Co.,  45  N.  T.  549;  Hard^ig  ▼.  Brooke,  5  Pick.  244; 
Smgmatm  t.  Betaie  nflmmO,  59  Wis.  249.  Bat  this  role  is  sobject  to  qnalifi- 
oation,  as  where  there  is  some  tntrinsio  improbability  in  the  statements  of 
the  witness,  and  he  has  shown  himself  unworthy  of  credit  by  his  attempt  to 
fslaify  a  ooUatersl  transaction  inrolved  in  the  soit,  in  which  case  the  jory 
SMy  reject  his  testimony  as  incredible,  although  he  is  not  impeached  or  con- 
tradicted by  direct  evidence:  Traeeg  v.  Town  ef  Phtlpe,  22  Fed.  Rep.  634 
(Cir.  Ctb  N.  T.).  So^  as  a  general  proposition,  a  witness  may  be  contradicted 
by  drcnmstanoss  as  well  as  by  the  statements  of  others,  contrary  to  his  own, 
snd  a  jnry  is  not  bound  to  adopt  his  statements  simply  becanse  no  other 
witness  has  denied  them,  and  he  is  not  impeached:  Ekoood  ▼.  WeeL  V*  TeL 
Co.,  45  N.  Y.  549;  Kavanagh  ▼.  WUeon,  70  Id.  177;  GUdereleeve  r.  London, 
73  Id.  609;  Koehkr  y.  Adler,  78  Id.  287;  Neu  York  etc  Ferry  Co.  v.  Moore, 
6  Northeastern  Rep.  293;  reversing  S.  C,  32  Hon^  29;  Wateon  t.  Wateon, 
58  Mioh.  607.  A  witness,  though  nnimpeaehed,  may  have  such  sn  interest 
in  the  qnestion  at  issue  as  to  affect  his  credibility:  Id.;  Andrewe  v.  Hyde,  8 
C^  516;  MidL  Carbon  Worker.  Sehad,  38  Hnn,  71;  Ebeood  v.  WeeL  U.  TeL 
Co.,  45  N.  Y.  549;  as  where  the  testimony  proceeds  from  a  person  who  would 
be  guilty  of  a  criminal  fault  unless  he  vindicated  himself  from  the  presump- 
tion arising  from  the  transaction,  a  question  of  credibility  is  presented  for 
the  jury,  and  they  nxay  disregard  such  testimony:  Id.;  Robinson  v.  New 
York  etcR.R.Co.,  20Blatchf.  338;  Woh\fahH  v.  Beckert,  92  N.Y.  490;  S.  C, 
12  Abb.  N.  C.  478.  A  quslification  of  the  general  mle  above  stated  may 
likewise  arise  out  of  the  nature  or  subject-matter  of  the  testimony.  Thus 
where  the  testimony  of  an  nnimpeaehed  and  uncontradicted  witness  relates 
to  declarations  or  conversations  happening  some  time  before  he  ia  called  to 
testify,  and  the  precise  words  are  important  to  the  point  in  issue,  and  the 
witnesa,  though  confident,  is  not  positive  in  his  testimony,  the  jury  may  re- 
fuse such  entire  credit  as  may  be  necessary  to  satisfy  them  that  the  words 
In  question  are  fully  proved:  Hardm  T.  Brooke,  5  Pick.  244. 

Juries  are  not  justified  in  rejecting  evidence  as  being  unworthy  of  beliel^ 
on  the  ground  that  the  witness  has  been  contradicted,  unless  he  was  oontra> 
dieted  on  a  material  point  in  his  testimony:  Swan  v.  People,  98  111.  610l 
lad  the  rule  that  the  testfanonj  of  a  wxtness  who  has  testified  falsely  sa  to 
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any  materUl  fact  may  be  diBregarded  in  toio,  U  a  role  of  penniaikni,  and  nol 
a  mandatory  one.  The  jury  nxay  disregard  hia  evidenoe  alfeogether,  bnt  art 
not  bound  to  do  ao:  Friermm  v.  Oaffyraith^  12  Lea,  129;  (Hmer  t.  Pwpk^  76 
m.  149;  Q^iher,  v.  Pwple,  82  Id.  146;  Bwm  v.  PeopU,  98  Id.  612;  fToyc  t. 
Peop/e,  6  Kortheaatem  Rep.  796  (Sup.  Gi.  HI);  Peopk  v.  Sfrague^  63CaL  484| 
People  V.  Soio,  69  Id.  367;  and  it  la  only  where  the  falnty  ia  willfal  that  the 
rule  applies:  Id.;  OaUahan  ▼.  Shaw,  24  Iowa,  441;  Whiie  v.  State,  62  ifiaa. 
227;  Viekaburg  B,  R.  Co,  v.  ffedridt,  62  Id.  28;  PriekeU  ▼.  Madieom  Ommli^ 
14  HL  App.  454.  If  a  witness  makes  a  false  statement  through  mistake  or 
misapprehension,  the  jury  ought  not  to  disregard  his  testimony  m  toio:  Bmmtm 
w.  People,  15  111.  511;  CaUakan  v.  Shaw,  24  Iowa,  441.  The  maxim,  Falmu  in 
uno,  /alsua  m  omnSme,  is  therefore  interpreted  to  mean,  that  where  a  witness 
willfully  testifies  falsely  to  some  material  matter  in  a  cause,  the  jury  are  at 
liberty  to  disregard  his  testimony  in  other  respects^  unless  it  be  corrobormted 
by  other  proof:  Stofer  ▼.  State,  15  Ohio  St.  47;  Mead  v.  McGraw,  19  Id.  65; 
Dye  V.  SeoU,  86  Id.  194;  Mercer  ▼.  WrigM,  3  Wis.  645;  Lemmon  v.  Moore,  94 
Lid.  40;  OUver  v.  Camanm,  4  McAr.  237;  SharpY.  (%</ Aw,  4 Atlantio Rep. 
161  (Sup.  Ct  Pk.);  Smith  v.  Forbes,  14  111.  App.  477.  Oonqpare  Hmbor  t. 
TeMber,  8  MoAr.  484,  holding  that  a  witness  who  swears  to  a  delibente  fa]s»> 
hood  in  relation  to  a  matter  the  truth  of  which  he  must  hare  known,  is  nol 
lo  be  belieYed  in  any  part  of  his  testimony,  although  the  faot  may  not  be 
material:  Citing  The  SaanUeema  Trinidad,  7  Wheat.  839.  So  an  Instmetion 
to  the  jury  that  "if  any  witness  has,  in  their  judgment^  sworn  falsely  in  any 
material  respect^  he  is  to  be  distrusted  in  sll  others,  and  his  testimoiiy  is  not 
to  be  accepted  and  acted  on  without  great  caution,**  was  held  not  to  \m 
erroneous,  although  the  word  "willfully  "  was  omitted:  Peopie  t.  Mighetti,  66 
GaL  184. 

Intoxication  does  not  destroy  the  credibility  of  a  witnesi^  bnt  midoabtedlj 
impairs  it.  I^  however,  the  evidence  of  one  who  was  intoxioated  at  tba 
time  of  the  occurrences  of  which  he  testifies  is  ootidborated,  or  his  reooUeo* 
tion  of  the  transactions  appears  to  be  distinct  and  dear*  he  is  entitlsd  to  b^ 
tief :  State  v.  OaeteUo,  62  Iowa,  404. 

If  the  social  and  business  relations  existing  beiwesM  the  witneas  and  tiia 
party  calling  him  are  such  as  usually  and  ordinarily  prodaco  aa  interest  ia 
the  mind  of  the  former  in  favor  of  the  latter,  it  is  for  the  jury  to  say  to  what 
extent^  if  any,  the  relationship  impairs  or  destroys  tht  oredibiili^  of  the  wit- 
ness: MMgm  Oarhon  Worke  r.  Sehad,  88  Him,  71}  and  sea  JTiismiiii^  t. 
Witmm,  70  N.  Y.  179;  CbOsis  t.  Stepkumn,  6  Gnjr»  Mil  Lottg  t.  LamMm, 
90nsh.86S. 


GmoAGo  Mabikb  and  Fibb  Iks.  Ga  v.  SrANFOBa 

[28  iLLoroxs,  U&  j 

DXFOaiTOB   MAT  DSAW  HIS   CKKK  OH  KI8   SaHKBI  AT   Pl.lAmi»  Ia  tibt 

regular  ooorse  of  businessi  either  for  the  full  aaonat  of  hit  dspodi  m 
for  any  part  thereof,  and  the  holder  of  a  oheck  nay  soa  lor  and  raoofw 
the  amoont  expressed  therein. 
CaacKB  SHOULD  Bi  Dbawn  bt  DKPosnoB  Off  Good  FAixfl^  and  not  lor  tibt 
mere  pnxpoao  of  vexation  outside  the  regular  ooorse  of  bosmaas. 


Action  by  drawer  of  check,  for  use  of  the  pajree,  to 
agaixuii  his  banker  the  amount  expressed  in  theoheck.    Plai» 
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tiff  offered  the  check  in  evidence,  and  proved  its  presentment 
for  payment  to  the  defendant,  and  the  latter's  refiisal  to  paj, 
although  the  balance  in  plaintiff's  favor  was  in  excess  of  ths^ 
amount  of  the  check.  Defendant  offered  in  bar  evidence  of 
a  former  suit  and  recovery  by  the  plaintiff,  on  another  check, 
of  a  part  of  the  same  account,  and  insisted  that  its  indebi^ 
edness  to  plaintiff  could  not  be  divided  into  several  suitsL. 
Judgment  for  the  plaintiff,  (ind  defendant  assigned  error. 

ThomoM  Hayney  and  MeCagg  and  Pullerj  for  the  plaintiff  in 


/•  />.  Ward  and  E.  F.  Runyon,  for  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  The  decision  of  the  case  of  ifunn  t. 
Burchy  25  m.  85,  was  not  made  till  after  the  most  mature  in- 
feetigation  and  consideration.  We  have  re-examined  what 
we  there  said,  and  are  but  confirmed  in  the  correctness  of  the* 
principles  there  laid  down.  The  banker  who  keeps  a  deposii 
account  with  his  customer  agrees  that  the  depositor  may  draw 
oat  his  deposit  in  sums  as  he  may  find  convenient,  and  thai 
he  will  pay  his  checks  when  presented,  and  to  whoever  may 
pfcsentthem,  whether  it  be  the  depositor  or  another,  who  may 
be  the  rightful  holder  of  them.  The  agreement  is  not,  as  now 
Insisted  by  the  defendant  below,  that  if  the  depositor  checks 
in  his  own  £Ekvor,  he  shall  check  for  the  full  amount  of  hia 
deposit.  If  the  banker  finds  the  depositor  a  troublesome  cus- 
tomer, so  that  the  account  is  not  a  desirable  one,  he  may 
tender  the  full  amount  of  the  deposit,  and  refuse  to  receivo 
more,  and  thus  close  the  account;  and  after  that,  if  the  d^ 
positor  should  refuse  to  receive  the  money,  his  right  to  draw 
out  the  deposit  in  parcels  would  be  terminated,  unless,  per- 
haps, there  might  be  an  exception  in  fiivor  of  the  bona  fid^ 
bolder  of  his  check.  But  until  the  account  is  thus  closed,  the 
agreement  to  pay  in  parcels  continues,  and  each  check  drawn. 
bona  /cb,  and  not  for  the  mere  purpose  of  creating  separate 
demands,  does  create  a  separate  demand,  for  which  a  separata 
action  may  be  brought  by  the  holder  of  the  check,  whether 
that  bolder  be  the  depositor  or  another,  as  distinct  and  separata 
from  the  general  account  as  would  be  separate  promissory 
notes  for  the  same  amounts.  Where  there  is  a  real  contro- 
irersy  as  to  the  account  between  the  bank  and  the  depositor^ 
and  the  latter,  for  the  mere  purpose  of  vexation,  and  not  in 
the  regular  course  of  business,  should  draw  small  checks,  that 
ha  might  commence  separate  suits  upon  them,  the  courta 
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would  no  doubt  find  an  efficient  remedy;  but  there  is  nothing 
in  this  case  showing  that  such  was  the  purpose  in  drawing  the 
seTeral  checdcs  here.  For  aught  that  appears,  they  were  drawn 
bona  fide  in  favor  of  the  payees,  in  the  regular  course  of  busi- 
nees.  They  might  have,  brought  actions  upon  them  in  their 
own  names,  had  they  so  chosen,  or  they  could  return  them  to 
the  drawer  and  use  his  name  to  recover  the  amount,  as  ihegr 
did. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Baitk  Holds  Monit  ov  DirosnoBa  snbjaet  to  be  choekod  for  as  ttdv 
•gont.  Either  the  drawer  or  payee  of  a  oheok  can  maintain  aa  aetioa  agaiaal 
the  bank  for  the  amonnt  of  the  check*  nnleoa  deprived  of  the  right  by  aana 
aetofhieown:  Vatibibber y.  Bank qf  L(mukma,  H  Abl  J)wi,  4^. 

Trb  PBDrciPAL  OAsm  IB  OXTKD  in  Unkm  NaL  Bank  Y».Oceana  ComUif  Bmik^ 
80  HL  212;  to  the  point  that  after  a  oheck  haa  paaaed  into  the  haade  of  a  hotm 
ftU  holder  it  ia  not  in  the  power  of  the  drawer  to  ooontemaDd  the  evdsr  el 
payBMntk 


Hbsbok  v.  Peobia  Maeine  and  Fibb  Ins.  Ga 

[38  iLXJVOia,  ass.] 

Acnov  ov  OaywxAST  will  Ln  on  Skalsd  Poliot  ow  Iikukaxcm,  renewed 
by  a  parol  reoeipt,  where  the  policy  proTidea  for  the  continnanoe  of  itaelf 
l^  ita  own  tenna»  on  the  payment  of  the  premium  and  taking  a  reeeipi 
therefor* 

Obwdial  Afflioatzon  fok  Iksukanoi  vekd  not  bb  Sr  out  or  Plbai>- 
iNO»  in  action  on  policy.  The  insured  ia  not  boond  to  proTO  the  tmth  ol 
hia  repreaentations;  bat  they  are  aobject  to  attack  by  the  defendant^  and 
if  he  ihowa  their  faldty  in  a  material  part,  the  former  cannot  reoorer. 

ffencn  or  Loea  nxxd  not  bb  Giybn  to  Sbcbbtabt  of  iNsumaNOB  Ooh- 
FANT  in  person*  and  is  snfficient  if  given  and  reoeiTed  at  the  oooDpaaj'a 
office  or  place  of  bosiness. 

Atibmxnt  in  Action  on  Insukanob  Pouor  that  Notabt  wsobb  Cb» 
nrioATB  FoBMBD  Pabt  of  Pbbliminabt  Pboov  of  Loaa  waa  the  near- 
est notary  to  the  place  of  the  fire^  ia  nnneceaaary »  where  the  oertifioate 
was  received  by  the  company  without  objection. 

braVBANCB  Ck>MFANT  InTBNDINO  TO  ExOXFT  TO  FOBMAL  DbTBCT  IN    PbOQF 

OF  Lo88  should  do  so  in  time  for  the  insured  to  remedy  it»  otherwise  ii 
will  be  regarded  aa  waived  by  the  company. 

Thb  opinion  statee  the  case. 

Manning  and  Merriman^  for  the  plaintiff  in  error. 

H.  Orove,  for  the  defendant  in  error. 
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By  Court,  Breese,  J.  As  we  understand  the  record  in  this 
case,  the  only  important  question  presented  is  the  sufEciency 
of  the  second  count  of  the  declaration  as  amended,  to  which 
a  demurrer  was  sustained  in  the  court  below. 

The  action  was  covenant  on  a  policy  of  insurance,  bearing 
date  the  first  day  of  September,  1855,  and  sealed  with  the 
seal  of  the  Peoria  Marine  and  Fire  Insurance  Company,  the 
defendant. 

Condition  13  of  the  policy  is  in  these  words:  "Insurance 
once  made  may  be  continued  for  such  further  term  as  may  be 
agreed  on,  the  premium  being  paid,  and  a  renewal  receipt 
given  for  the  same;  and  it  shall  be  considered  as  continued 
under  the  original  representation,  in  so  far  as  it  may  not  be 
varied  by  a  new  representation  in  writing,  which,  in  all  cases, 
it  shall  be  incumbent  on  the  party  insured  to  make  when  the 
risk  has  been  changed,  either  witldn  itself  or  by  the  surround- 
ing  or  adjacent  buildings." 

The  amended  second  count,  after  setting  out  the  conditions 
mttached  to  the  policy,  one  of  which  is  copied  above,  alleges 
that  defendants  made  their  certain  policy  of  insurance  for  the 
period  of  one  year,  subject  to  certain  conditions  thereimto  at- 
tached; one  of  which  conditions  provided  that  insurance  once 
effected  might  be  continued  for  such  time  as  might  be  agreed 
on,  the  premium  being  paid  by  the  insured,  and  a  renewal  re- 
ceipt being  given  therefor;  that  in  pursuance  of  such  condi- 
tion, the  policy  sued  on  was,  by  the  payment  of  the  premium, 
and  the  granting  of  the  renewal  receipt,  continued  in  force 
nntil  the  time  of  the  destruction  of  the  insured  premises  by 
fire;  that  the  plaintiff  was  interested  in  the  premises  when 
burned;  that  the  fire  did  not  happen  in  such  a  way  as  to  bring 
it  within  any  of  the  exceptions  of  the  policy,  all  of  which  are 
specifically  enumerated;  that  plaintiff  has  complied  with  each 
and  all  of  the  conditions  precedent,  which  are  specifically 
set  forth,  and  that  the  defendants  have  failed  to  perform  their 
covenants. 

The  point  is,  Will  covenant  lie,  on  the  case  as  presented  by 
thm  count? 

The  defendant  contends  that  as  the  renewal  receipts  show 
new  and  distinct  agreements,  enlarging  risk  and  extending 
the  time,  and  are  not  under  seal,  assumpsit^  and  not  covenanti 
iB  the  proper  action. 

We  do  not  perceive  in  the  pleadings  any  averment  of  any 
fact  from  which  it  could  be  inferred  there  had  been  an  in* 
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crease  of  risk,  or  any  change  in  the  terms  of  the  original  policy, 
by  any  subsequent  parol  agreement  or  contract.  It  attemptat 
and  we  think  successfully,  to  avail  of  condition  13,  by  ayer- 
ring  payment  of  the  premium  and  the  execution  by  the 
company  of  a  renewal  receipt  for  the  same,  which,  by  force  of 
{he  condition,  continues  the  original  policy. 

It  is  not  like  the  case  of  Laciani  y.  Am,  Fire  I'M.  Co.j  2 
Whart.  172.  The  policy  in  that  case  contained  no  such  pro- 
vision as  this.  In  that  case,  parol  agreements  had  been  in- 
dorsed on  the  original  policy,  variant  from  the  policy,  and  the 
policy  contained  no  covenant  that  it  should  be  continued  by 
such  agreements.  It  seems  to  indicate  most  clearly  that  a  new 
policy  was  to  be  executed  upon  the  payment  of  the  current 
premiums,  since  there  is-a  stipulation  that  there  shall  be  no 
charge  for  such  new  policy. 

This  policy  continues  itself  by  its  own  terms  on  the  per- 
formance of  the  condition  precedent,  to  wit,  the  payment  of 
the  premiums,  and  taking  a  receipt  therefor.  This  is  the 
mode  agreed  upon  by  the  parties  for  continuing  the  policy, 
and  not  by  executing  a  new  one.  We  think  this  is  very  clear, 
and  the  company  should  not  be  allowed  to  repudiate  their 
agreement.  They  have  received  the  premiums,  and  given  the 
renewal  receipts,  the  effect  of  which,  as  they  well  imderstood, 
was  to  continue  the  original  policy.  These  receipts  are  no 
new  contracts,  but  merely  evidence  that  the  condition  of  the 
policy  has  been  complied  with  by  the  assured. 

The  objection  that  the  original  application  for  insurance, 
being  a  condition  precedent,  is  not  set  out,  we  think  is  not 
sound.  We  do  not  think  the  assured  is  bound  to  set  out  and 
prove  the  truth  of  his  representations.  They  are  subject  to 
attack  by  the  defendant,  and  if  he  shows  their  falsity,  if  ma- 
terial, the  assured  cannot  recover. 

As  to  the  objection  that  notice  was  not  given  to  the  secre- 
tary of  the  company  of  the  loss,  it  is  sufficient  if  it  was  given 
and  received  at  the  office  of  the  company. 

As  to  the  last  objection  of  the  want  of  an  averment  that 
Bailey,  whose  certificate  formed  a  part  of  the  preliminary 
proof  required  by  the  terms  of  the  policy,  was  the  notary  near- 
est to  the  place  of  the  fire,  it  is  sufficient  to  say  that  the 
certificate  was  received,  for  aught  that  appears,  by  the  insur- 
ance company  without  any  objection.  As  we  said  in  the  case 
of  Oreat  Western  Insurance  Co.  v.  Siaaden^  26  111.  365,  good 
faith  and  the  principle  of  fair  dealing  required  that  the  oom- 
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pany,  if  intending  to  insist  upon  this  formal  defect  in  the 
proof,  should  in  a  reasonable  time  have  notified  the  assured, 
BO  that  the  defect  might  have  been  remedied.  We  must  hold 
that  this  defect  was  waived  by  the  company.  The  judgment 
is  reversed,  and  the  cause  remanded,  with  leave  to  the  defend- 
ant to  plead  to  issue. 
Judgment  reversed. 

Conditions  Sitkeqitiiit  nxxd  not  bb  Sit  out  nr  Pleading  in  an  action 
apon  a  policy  of  insurance:  Foihu  ▼.  Am,  MuL  L\ft  ln»,  Co.,  77  Am.  Deo.  360. 

NoncK  OF  Loss  to  Insursb,  and  Waitzb  thkrsot:  Traak  ▼.  State  Fire  and 
Marine  ln§,  Co,,  72  Am.  Deo.  622,  and  note;  Spring  Garden  etc  Im.  Co,  v, 
Kuani,  66  Id.  308. 

Parol  Eyidkncb  is  Admusixui  to  Show  Mods  ot  Patmxnt  of  PRiMiuii, 
although  the  written  proposals  state  that  the  insurance  shall  not  be  binding 
until  the  premium  is  paid:  SheUUm  t.  Conn,  MuL  I^e  Im,  Co,,  65  Am. 
Dee.  665. 

Thb  PRoroiPAL  OABB  IS  OXTID  AND  lOLLOWKD  as  to  the  effect  of  a  renewal 
receipt  in  continuing  a  policy  of  insurance,  in  New  Hfngland  etc.  Int.  Co,  ▼. 
Wetmore,  32  Id.  243.  It  is  dted  to  the  point  that  in  the  absence  of  any  pro- 
risions  to  the  contrary,  the  deUveiy  of  proofs  of  loss  to  the  local  agent  will  be 
taken  and  considered  as  a  delivery  to  the  insurance  company,  for  all  the  pur* 
poses  of  the  policy,  in  In$,  Co.  qf  North  America  r,  Hope,  58  IlL  78;  and  is 
distinguished  in  PeoHa  tie.  hu.  Oo.  v,  Herveiff,  34  Id.  67. 
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[28  iLUMOia,  364.  J 

All  Voidablb  Pbocssb  can  bb  Madb  Pbrfbot  bt  Pbopbb  AiODn>iciNT% 
but  void  process  cannot  be. 

DsFicnnvB  and  Voidablb  Exioution  can  bb  Amxndid  bt  Judombnt 
as  well  after  as  before  the  sale,  and  parol  proof  by  the  keeper  of  the 
reoofds  is  admiBsible  to  show  the  identity  of  the  execution. 

PmOBABBB    AT    EZBOUTION    SaLB,   OtHBB    THAN    PlAXNTZFF    IN  WrIT,   will 

not  be  defeated  in  his  title  by  any  defect  or  irregularity  in  the  execution. 

RbOULABXTT  OB  PBOCBSS  CANNOT  BB  QUBSTIONBD  COLLATKRALLT  BT  St&ANGBB 

TO  Salb  undbb  Exboutzon. 
Rbyiyal  OF  JxTDGMBNT  IN  Najo  OF  ADMiNnmuTOR  rssults  from  the  filing 

of  his  appointment  for  record,  and  an  execution  may  issue  in  his  name. 
LiBN  OF  JuDOMBNT  IS  OiTBN  TO  All  Ck)URT8  OF  Rboors^  and  a  judgment 

in  the  supreme  court  creates  a  lien  co-extensivo  with  the  Jurisdiction  of 

that  court. 

LCBN  OF  JUDOMBNT  IS  NOT   RbLBABBD  BT  DbATH  OV  JVDQIUOnr   ObSMIOB. 

Thb  opiiuon  states  the  case. 

B.  C  Coohj  for  the  plaintifb  in  error. 

Ldamd  and  Bianehardj  fiur  the  appellee. 
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By  Court,  Breebe,  J.  The  eolution  of  the  question  pre- 
sented by  this  record  depends  entirely  upon  the  validity  of 
the  execution  under  which  the  land  was  sold,  and  which 
issued  out  of  the  supreme  court,  in  favor  of  Lewis,  adminis- 
trator, against  Lindley  and  Doolittle.  If  that  execution  was 
not  void,  then  the  title  of  appellants  to  the  premises  in  con- 
troversy was  clearly  made  out. 

The  appellee  insists  that  the  execution  is  void,  it  being 
materially  variant  from  the  judgment;  and  that  it  was  not 
competent  to  prove  by  parol  that  the  execution  did  in  fact 
issue  upon  the  judgment.  That  should  appear  from  inspec- 
tion. 

The  £act  of  variance  is  conceded.  The  judgment  was  re- 
covered December  16,  1837,  in  favor  of  William  Dougherty, 
against  Oliver  Lindley  and  Irwin  B.  Doolittle,  in  the  supreme 
court  of  this  state,  for  the  sum  of  $3,441.41.  On  this  judg- 
ment an  execution  issued  December  26,  1837,  and  duly  re- 
turned in  part  satisfied,  as  appears  by  the  deposition  of 
William  A.  Turney,  Esq.,  clerk  of  the  supreme  court,  and 
having  custody  of  the  records  and  files  of  the  court  in  which 
the  judgment  was  rendered.  This  deposition  proves  also  the 
loss  of  this  execution.  Some  time  in  1839,  the  judgment  being 
unsatisfied,  the  judgment  creditor  died,  and  an  administrator 
on  his  estate  was  duly  appointed  l)y  the  proper  court,  who,  in 
1841  or  1842,  caused  to  be  recorded  in  the  supreme  court  his 
letters  of  administration,  and  afterwards,  on  the  eighth  day  of 
July,  1843,  caused  an  execution  to  be  issued  out  of  said  court 
upon  this  judgment,  in  the  name  of  the  administrator,  and 
directed  the  same  to  the  sheriflT  of  Bureau  County  to  execute. 
The  sheriff  of  Bureau  County  duly  levied  the  writ  upon  the 
land  in  controversy,  and  sold  the  same  according  to  law,  and 
executed  a  deed  to  the  purchaser,  through  whom,  it  is  not  de- 
nied, the  title  is  clear  to  the  appellant.  Here  comes  in  the 
objection.  The  execution  under  which  the  levy  and  sale  was 
made  recites  a  judgment  against  Lindley  and  Doolittle  for 
the  sum  of  $4,113.66,  $14.18i  costs  in  the  circuit  court  of 
Tazewell  County,  and  $10.07  costs  in  the  supreme  court, — a 
vast  discrepancy  between  this  amount  and  the  amount  of  the 
judgment  as  rendered,  even  with  interest  added.  Now  the 
question  comes  up,  Can  a  stranger  to  the  judgment  and  exe- 
cution, and  to  all  the  proceedings  under  it,  take  advantage  of 
this  variance  in  a  collateral  proceeding? 

This  involves  the  question.  Is  such  an  execution  bo  variant 
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as  it  is  from  the  judgment  void,  or  voidable  only?  One  propo- 
Bition  includes  the  other.  A  void  writ  has  no  vitality,  and 
nothing  exists  by  which  it  can  be  amended, — the  breath  of 
life  cannot  be  infused  into  it,  and  it  is  a  nullity.  Not  so  with 
a  writ  voidable  only.  Such  a  writ,  if  a  summons,  can  be 
amended  by  the  precipe;  if  a  fi,  fa,j  by  the  judgment,  and 
all  acts  done  under  it  are  valid  and  binding,  until  set  aside. 
All  voidable  process  can  ])e  made  perfect  by  proper  amend- 
ments; void  process  cannot  be.  An  instance  of  the  first  kind 
is  seen  in  this  execution;  the  other  kind  will  be  seen  in  a  writ 
issued  by  a  court  or  magistrate  not  having  jurisdiction  of  the 
subject,  or  of  a  writ  from  a  court  of  record  without  a  seal,  or 
where  there  was  no  judgment.  It  is  impossible  to  amend 
such  writs,  they  being  void  in  the  inception. 

The  defendant,  however,  insists  that  the  variance  is  so  great 
as  to  compel  the  inference  it  did  not  issue  on  the  judgment 
recovered,  and  that  parol  proof  cannot  ke  received  to  show  its 
identity.  He  insists  that  the  records  of  a  court  must  prove 
themselves.  As  a  general  principle  this  is  true,  but  where  it 
is  shown  to  the  court,  by  the  keeper  of  the  records  of  a  court, 
that  there  is  no  other  judgment  on  those  records  than  the  one 
in  question,  the  proof  is  as  complete  as  if  the  records  were 
present  to  be  inspected.  The  fact  is  so,  or  it  is  not  so,  and 
that  is  to  be  determined  by  the  records,  either  by  inspection 
or  by  the  sworn  testimony  of  the  keeper,  who  has  carefully 
examined  and  searched  them,  with  a  view  to  establishing  the 
fact. 

Can  this  party  take  advantage  of  this  objection,  he  being  a 
stranger  to  the  proceedings  ?  If  it  was  raised  by  the  debtor 
himself,  a  different  question  would  be  presented,  but  even  as 
regards  him,  the  execution  would  not  be  void,  and  a  party, 
noc  the  plaintiff  in  the  writ,  purchasing  the  land  under  the 
sale  made  under  the  writ,  would  hold  the  land.  The  process 
would  stand  good  until  avoided  in  a  proper  manner.  The 
defect  in  it  cannot  be  taken  advantage  of  by  any  one  in  a 
collateral  action;  its  validity  was  not  affected  by  the  variance; 
it  was  amendable  at  any  time  as  well  after  as  before  the  sale: 
Jackson  v.  Anderson^  4  Wend.  478.  So  in  Phillips  v.  Coffee,  17 
ni.  154  [63  Am.  Dec.  357],  this  court  held  that  a  purchaser  at 
a  sheriff's  sale,  who  is  not  a  party  to  the  proceedings,  having 
a  good  deed,  will  not  be  defeated  in  his  title  by  any  defect  or 
irregularity;  he  relies  upon  the  judgment,  levy,  and  deed;  all 
other  questions  are  between  the  parties  to  the  judgment  and 
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the  of&cer.  A  stranger  to  the  proceedings  cannot  question 
them  collaterally:  Swiggart  v.  Harber^  4  Scam.  864  [39  Am. 
Dec.  418];  Rigg  y.  Cooky  4  Gilm.  336.  Whilst  no  one  is  bound 
by  acts  done  under  void  process,  those  are  binding  which  are 
done  under  erroneous  or  voidable  process,  and  cannot  be  suc- 
cessfully assailed  except  by  a  direct  proceeding  to  set  them 
aside,  not  by  a  "  side-wind." 

The  defendant,  however,  contends  that  the  execution  on 
which  the  sale  was  made  was  never  regularly  issued  fix>m  the 
supreme  courts  for  the  reason  that  the  judgment  was  never 
revived  in  that  court  in  favor  of  the  administrator,  and  that 
his  letters  of  administration  were  never  recorded  in  the  su- 
preme court.  Previous  to  the  act  of  1840,  concerning  judg- 
ments and  executions,  the  only  mode  by  which  a  judgment 
could  be  revived  at  law,  against  a  deceased  debtor,  was  by 
Bcire  faciaSy  a  mode  attended  with  great  delay  and  expense. 

The  act  of  1840,  section  40,  is  as  follows:  ^'The  collections 
of  the  judgments  of  courts  of  record  shall  not  be  delayed  or 
hindered  by  the  death  of  the  plaintiff  or  person  in  whose  name 
the  judgment  shall  exist,  but  the  executors  or  administrators, 
as  the  case  may  be,  may  cause  the  letters  testamentary  or  of 
administration  to  be  recorded  in  the  court  in  which  the  judg- 
ment exists,  after  which  execution  may  issue,  and  proceedings 
be  had  thereon  in  the  name  of  the  executor  or  administrator, 
as  such,  in  the  same  manner  that  could  or  might  be  done  or 
had  if  the  judgment  exists  and  remains  in  the  name  and  favor 
of  the  executor  or  administrator,  in  his,  her,  or  their  capacity 
as  such  executor  or  administrator'':  Scates's  Comp.  610. 

The  clerk  of  the  supreme  court  testified  that  the  record  of 
his  court  showed  that  letters  of  administration  upon  the  estate 
of  William  Dougherty,  who  died  intestate  March  15,  1840, 
were  granted  to  Thomas  Lewis,  public  administrator,  by  James 
Adams,  probate  justice  of  the  peace  of  Sangamon  County,  of 
the  state  of  Illinois,  August  23, 1842.  This,  the  clerk  states,  is 
duly  entered  upon  the  records  of  the  court,  and  makes  an  ex- 
hibit of  such  entry.  This,  it  is  insisted,  is  not  a  compliance 
with  the  statute, — that  requiring  that  the  letters  should  be 
recorded  in  the  court.  The  language  of  the  statute  is,  the 
administrator  shall  ^' cause  them  to  be  recorded,"  not  that 
they  shall  have  no  operation  until  they  are  actually  recorded. 
All  that  the  administrator  could  do  would  be  to  bring  his  let- 
ters into  court,  that  the  court  may  see  he  was  no  pretender, 
but  posPfissed  tlic  character  he  claimed.    It  was  the  businees 
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of  the  clerk  to  record  them,  and  if  he  failed  to  do  it,  the  ad* 
ministrator  should  not  sofier  or  be  put  in  peril.  He  presented 
to  the  court  his  letters  of  administration  duly  granted,  the 
effect  of  which  should  be,  as  the  statute  contemplated,  to 
revive  the  judgment  in  his  name,  with  power  to  issue  an  exe- 
cution in  Mb  name. 

The  execution  was  properly  issued  in  the  name  of  the  ad- 
ministrator. But  it  is  objected  that  it  does  not  recite  the 
execution  was  on  a  judgment  obtained  by  William  Dougherty 
against  Lindley  and  Doolittle,  but  as  a  judgment  recorded  by 
Thomas  Lewis,  administrator  of  William  Dougherty,  and  is  in 
that  respect  not  identical  with  the  judgment  actually  rendered 
in  1837.  The  execution  would  have  been  more  formal  and 
precise  if  there  had  been  an  additional  recital  in  it  to  this 
effect:  which  William  Dougherty  in  his  lifetime  recovered, 
etc.,  and  which  judgment  has  been  revived  in  the  name  of 
Thomas  Lewis,  administrator,  etc.  But  it  is,  as  it  reads,  a 
literal  compliimce  with  section  40.  Execution  is  to  issue  and 
proceedings  be  carried  on  after  recovering  the  letters,  in  the 
name  of  the  administrator.  This,  too,  is  an  objection  made 
by  a  stranger  to  the  proceedings,  and  if  valid,  could  not  pre- 
vail in  his  behalf. 

It  is  also  insisted  by  the  defendant  that  the  lien  of  this 
judgment  rendered  in  1837  did  not  reach  beyond  the  county 
where  the  judgment  was  rendered,  and  could  not  be  effectual 
In  another  county,  certainly  not  without  levy  and  notice  of 
record  in  the  county  where  the  lands  were  situate,  or  against 
a  bona  fide  purchaser  whose  deed  was  recorded  prior  to  the 
levy.  He  further  contends  that  our  statute  does  not  make, 
and  did  not  intend  to  make,  judgments  of  any  court,  except 
courts  of  original  jurisdiction,  liens  upon  real  or  other  estate. 
Section  1  of  chapter  57,  title.  Judgments  and  Executions,  pro- 
vides that  all  and  singular  the  goods  and  chattels,  lands,  etc., 
of  every  person  against  whom  a  judgment  has  been  or  shall  be 
obtained  in  any  court  of  record,  either  at  law  or  in  equity,  for 
any  debt,  etc.,  shall  be  liable  to  be  sold  upon  execution,  etc.; 
and  the  said  judgments  shall  be  a  lien  on  such  lands,  etc., 
from  the  last  day  of  the  term  of  the  court  in  which  the  same 
may  be  rendered,  for  the  period  of  seven  years;  provided,  that 
execution  be  issued  at  any  time  within  one  year  on  such  judg- 
ments, etc.:  Scates's  Comp.  602, 603. 

We  perceive  no  restriction  to  judgments  of  courts  of  original 
Jurisdiction,  but  it  is  general  to  any  and  all  courts  of  record, 
and  we  see  no  reason  for  such  restriction. 
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At  the  common  law,  a  judgment  created  no  lien  up<m  the 
lands  of  a  defendant  The  land  was  made  liable  to  satisfy 
the  judgment  under  an  elegit^  a  writ  given  by  the  statute  of 
Westminster,  2,  13  Edw.  I.,  c.  18,  and  this,  it  has  been  held 
by  the  courts  of  England,  gave  a  lien  on  the  lands  of  the  judg- 
ment  debtor. 

It  has  been  the  policy  of  our  law,  from  our  earliest  history, 
to  subject  real  estate  to  the  payment  of  debts,  and  our  present 
statute,  which  we  have  cited,  is  nothing  more  than  a  copy  of 
the  law  which  was  in  force  when  this  state  formed  a  part  of 
the  territory  northwest  of  the  river  Ohio,  and  subsequently  a 
part  of  the  territory  of  Indiana,  differing,  however,  in  this,  that 
our  present  statute  limits  the  lien  to  seven  years. 

It  gives  a  lien  upon  all  the  lands  of  a  defendant  on  all  judg* 
ments  rendered  in  a  court  of  record. 

This  provision  is  very  sweeping  and  extensive,  and  does  not 
in  terms  restrict  the  lien  of  a  judgment  in  the  circuit  courts 
to  the  lands  lying  within  the  county  in  which  the  court  is  held, 
and  has  been  so  restricted  only  by  the  judicial  decision  to  such 
county:  Bustard  v.  Morrisony  1  Scam.  235.  The  limits  of  the 
state,  in  the  exercise  of  the  jurisdiction  of  the  supreme  court, 
is  as  the  limits  of  a  county  to  a  circuit  court;  consequently, 
if  the  lien  of  a  judgment  is  limited  to  the  county  in  which  the 
court  exercises  its  jurisdiction,  so  must  the  lien  of  a  judgment 
rendered  by  the  supreme  court  extend  throughout  the  state, 
since  to  that  extent  could  its  jurisdiction  be  exercised  when 
this  judgment  was  rendered. 

Was  it  not  for  the  decision  above  cited,  one  member  of  the 
court  would  be  inclined  to  hold  the  true  test  and  principle  to 
be  that  the  lien  of  a  judgment  should  extend  to  all  the  lands 
of  the  debtor  which  can  be  reached  by  an  execution  issuing 
out  of  the  court  where  the  judgment  is  rendered.  The  juri9> 
dictioQ  of  the  circuit  courts  to  enforce  their  judgments  extends 
throughout  the  state,  as  an  execution  can  be  issued  to  any  ooonty 
in  the  state.  The  Hen,  then,  should  be  co-extenaive  with  the 
jurisdiction.  And  from  this  no  injury  could  result,  the  judg- 
ment creditor  being  required  to  file  his  lien  in  the  distant 
county.  The  supreme  court  having  jurisdiction  co-«xtensive 
with  the  limits  of  the  state,  its  judgments  must  create  a  lien 
to  the  same  extent. 

The  defendant  argues  against  this,  that  great  injustice  might 
be  done,  by  extending  the  lien  of  such  judgments,  as  no  record 
notice  of  them  is  required  to  be  made  in  the  counties  where 


April,  1862.]  Durham  v.  Heaton.  281 

nich  lands  may  be  embject  to  them.  This  can  be  provided 
against  by  the  legislature.  We  can  only  determine  what  the 
law  is  on  a  given  state  of  case.  It  seems  a  neceBsary  regula- 
tion that  judgments  of  the  supreme  courts,  to  create  a  lien  on 
lands  in  every  county  in  the  state,  should  be  docketed  in  the 
office  of  the  clerk  of  the  circuit  court  of  such  county,  which 
would  operate  as  notice.  In  this  case,  the  law  did  not  require 
it,  and  no  one  has  a  right  to  complain  that  the  parties  inter- 
ested in  recovering  this  judgment  took  the  proper  steps  to 
enforce  it  against  property  bound  for  its  payment,  although 
sold  to  a  subsequent  purchaser  previous  to  the  issuing  of  the 
execution.  The  judgment  was  notice  of  itself — the  law  im- 
plies notice  to  all  subsequent  encumbrancers  and  purchasers. 

The  defendant  further  argues  that  the  lien  was  released,  if 
it  ever  existed,  by  the  death  of  the  judgment  creditor.  The 
statute  is  different.  The  forty-first  section  of  the  act  we  have 
referred  to  provides  that  "the  lien  created  by  law  on  property 
diall  not  abate  or  cease  by  reason  of  the  death  of  any  plaintiff 
or  plaintiffs;  but  the  same  shall  survive  in  favor  of  the  execu- 
tor or  administrator  of  the  testator  or  intestate,  whose  duty  it 
shall  be  to  have  the  judgment  enforced  as  aforesaid  " :  Scates's 
Comp.  610. 

We  perceive  no  defect  in  the  title  set  up  by  the  plaintiff  in 
errory  and  the  issue  should  have  been  found  for  him  upon  the 
&ct8.  The  circuit  court  having  entertained  a  different  view, 
Ks  judgment  must  be  reversed,  and  a  new  trial  had. 

Judgment  reversed. 

AMXiiDiaDnM  ov  SxaounoM,  and  in  what  matters  aUowed:  See  McCottum 
T.  Hubbert,  4S  Am.  Dec.  66;  PuroeUY.  McFarkmd,  35  Id.  734;  Byhee  v.  AOif' 
fiy,  43  Id.  47;  Dw  ▼.  Rut,  29  Id.  36S;  MiOer  v.  AUxander,  66  Id.  73. 

AJcnrDiuirr  or  Rrttbnb  to  Warn:  See  MaUme  v.  Samuel,  13  Am.  Deo. 
173^  and  note. 

RxviVAL  ov  JmtQiaarm  See  Uhkm  Bank  ▼.  PoweU,  52  Am.  Deo.  S67| 
Difbk  V.  Ta^y  42  Id.  368;  BaxUr  r.  Dear,  70  Id.  89. 

LuDf  ov  JuDQMXirT,  BxTEST  OF,  svo.:  Addejf  ▼.  CfhamberkUn,  76  Am.  Deo. 
§16;  Itaac  ▼.  Sw{/i,  70  Id.  696;  Foini^  ▼.  Templeton,  50  Id.  563;  Andrew  ▼. 
WObee,  38  Id.  460;  McClung  v.  Beime,  34  Id.  739;  Buehan  ▼.  Sumner,  47 
Id.  S19,  note. 

Tkb  nUHGiPAL  CASE  u  fOLLOWiD,  at  it  respects  the  amendment  of  an 
•xeentum,  in  LewU  ▼.  Lindley,  28  DL  149;  and  is  cited  in  the  following  cases, 
uid  to  the  point  stated;  The  defective  description  in  a  deed  of  a  judgment 
wiU  not  vitiate  the  deed,  where  there  is  proof  that  no  other  judgment  existed 
answering  the  description  in  other  respects  on  the  rcconls  of  the  court  in 
which  the  judgment  was  recited  to  have  been  rendered:  JoJituon  v.  Adienum, 
S5  Id.  281.     The  provisions  of  the  statute  for  the  revival  of  a  judgment  is 
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the  name  of  a  personal  representatiTe  apply  to  judgments,  the  lien  whereof 
has  not  expired:  Sccanmtm  ▼.  Swctrtwtmi,  85  Id.  345.  A  varianoe  between 
the  amount  stated  in  an  ezeoation  and  the  judgment  is  an  iiregnlarity  whiofa 
raiders  the  writ  voidable,  and  subjeet  to  be  set  aside  upon  the  applicatioa 
of  the  judgment  debtor  to  the  ooort  whence  it  issued,  but  does  not  lendsr 
the  writ  Toid:  NmnmmY.  IftlBtts,  60  Id.  521. 


Illinois  Gentbal  R  R.  Go.  v.  Buokneb. 

L2S  Illinois,  299i] 

DiAV  Pkbsoh  n  Guutt  ov  Nboligbncb,  who  attempts  to  driye  an 
manageable  horse  across  a  railroad  track  when  a  train  is  approaohing.  It 
is  his  duty  to  keep  a  vigilant  lookout,  in  order  to  see  and  avoid  the 
danger. 

Pnaov  MUR  HT1I8KI.F  Sumn  Ck>vuiQnENcis  ov  Oarmi.mh  Aot»  no  matte 
what  motive  may  have  prompted  the  act. 

The  opinion  safficiently  states  the  facts* 

D<mgla88j  Woodj  and  Lang^  and  B.  (?.  Caok^  for  the  appellanl 

Joiner^  BladeSj  Fletcher^  and  Kay^  for  the  appellee. 

By  Court,  Caton,  C.  J.  However  our  sympathies  may  be 
with  the  plaintiff  below,  the  law  must  take  its  course.  What- 
ever dispute  there  may  be  about  the  speed  at  which  the  train 
was  running,  there  are  other  facts  about  which  there  is  no  dis- 
pute. Whether  this  be  a  regular  road-crossing  of  the  track  or 
not,  it  is  not  controverted  that  the  plaintiff  approached  the 
crossing  from  the  west  in  such  a  position  that  he  could  see 
the  train  for  a  considerable  distance  if  he  had  looked,  and 
could  have  heard  it  for  near  half  a  mile,  according  to  the  tes- 
timony  of  his  own  witnesses,  if  he  had  possessed  the  faculty 
of  hearing  in  an  ordinary  degree.  Dr.  Warner  says  a  person 
two  hundred  feet  from  the  crossing  could  see  down  the  track; 
and  Mrs.  Warner  says:  ^'Any  person  of  ordinary  hearing  could 
have  heard  the  cars.  I  could  have  heard  them  if  I  had  been 
where  I  saw  Mr.  Buckner."  But  he  did  not  hear  them.  He 
was,  to  a  degree,  deaf.  He  was  driving  a  colt'  three  or  four 
years  old,  which  appears  to  have  been  fractious  or  timid. 
When  he  got  on  the  track,  the  colt  became  frightened  and  ran 
up  the  track,  or  north  on  the  track,  from  the  approaching 
train,  and  was  overtaken  by  it  some  distance  north  of  the 
crossing;  according  to  the  testimony  of  all  the  witnesses,  and 
as  the  engineer  testifies,  many  yards  from  the  crossing.  Mrs. 
Warner  says,  when  the  plaintiff  got  upon  the  track  the  cars 
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were  at  Leonard's  corn-crib,  when  the  horse  became  unman- 
ageable and  ran  north  upon  the  track,  towards  the  depot. 
John  Buckley  says:  "When  Buckner  went  on  the  track  the 
•cars  were  forty  or  fifty  yards  off.  ....  The  horse  turned  to 
the  north;  the  wagon  was  on  the  track."  On  this  state  of 
Cm^  the  court  was  asked  to  instruct  the  jury,  for  the  de- 
fendant, that  the  plaintiff  had  no  business  upon  the  track 
above  the  crossing,  and  that  he  was  there  of  his  own  wrong 
and  at  his  own  risk,  if  without  permission,  and  that  he 
eould  not  recover  for  an  injury  there  sustained,  unless  will- 
fully committed  by  the  defendant.  This  the  court  gave  with 
this  explanation:  "This  would  not  apply,  if  the  jury  should 
believe,  from  the  evidence,  that  the  horse  rushed  on  the 
track  north  of  the  crossing  to  avoid  the  engine,  or  the  plain- 
tiff tamed  him  that  way  for  that  purpose."  This  threw  upon 
the  defendant  the  consequences  of  acts  of  the  horse  in  rush- 
ing up  the  track  from  the  impulse  of  fear,  or  of  the  acts  of 
the  plaintiff  arising  from  the  same  cause,  although  it  may 
have  been,  as  indeed  it  appears  to  have  been,  the  most 
Teckless  course  that  could  have  been  taken,  if  it  was  the  vol- 
untary act  of  the  plaintiff.  But  it  was  no  doubt  the  act  of 
the  horse  in  a  state  of  alarm,  he  having  become  unmanage- 
able, rushing  to  destruction  in  the  shortest  and  most  obvious 
way  possible.  And  to  this  uncontrollable  act  of  the  horse  is 
this  accident  attributable.  If  he  had  time  to  go  ten  yards  up 
^he  track  before  he  was  overtaken  by  the  train,  which  was  forty 
or  fifty  feet  from  him  when  the  wagon  was  on  the  track,  and 
oecessarily  the  horse  across  it,  it  is  difficult  to  perceive  why 
lie  could  not  have  crossed  the  track  before  the  train  would 
have  reached  it  had  he  kept  on  at  the  same  speed.  That 
would  seem  to  be  demonstrable  as  a  mere  question  of  time 
and  distance.  Now  who  must  be  responsible  for  this  act  of 
ilie  horse?  Undoubtedly,  the  plaintiff  who  owned  him,  and 
who  drove  him  there,  without  knowing  that  he  was  reliable. 
But  the  court  told  the  jury,  if  the  plaintiff  turned  him  there 
to  avoid  the  engine,  then  he  was  there  rightfully.  That  would 
depend  upon  whether  that  was  a  judicious  and  proper  course 
to  avoid  the  danger.  If  it  was  a  careless  or  reckless  running 
into  danger  to  go  there,  then  the  plaintiff  must  himself  suffer 
the  consequences  of  that  act,  no  matter  what  motive  may  have 
4)rompted  the  act.  This  explanation  of  the  instruction  was 
wrong. 

But  without  this,  it  seems  to  us,  that  there  was  a  great  want 
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of  proper  care  in  the  plaintiff,  knowing  as  he  did  that  he  could 
not  hear  an  approaching  train  like  ordinary  persons,  in  not 
keeping  a  vigilant  lookout  that  he  might  see  it,  when  ap» 
proaching  a  railroad-crossing.  That  he  could  have  seen  the 
train  had  he  loooked  down  the  track  with  a  vigilant  attention, 
there  can  be  no  doubt;  and  it  is  equally  apparent  that  if  he 
had  seen  its  approach,  he  could,  and  no  doubt  would,  have 
avoided  the  danger,  and  have  saved  himself  this  great  calam- 
ity. This  is  even  a  stronger  case  of  inattention  and  careless- 
ness on  the  part  of  the  plaintiff  than  was  that  of  Chicctgo  and 
Rock  Island  R.  R.  Co.  v.  Still,  19  111.  499  [71  Am.  Dec  286], 
though  in  some  of  its  features  Very  much  like  it. 

We  must  reverse  the  judgment,  and  remand  the  cause. 

Judgment  reversed. 


Whbthxb  Nkoliosncb  Bzibib  is  ordinarily  a  qodation  of  Uuat  at 
law,  and  fnqnently  dependa  upon  a  great  varifity  of  drouoitanoea:  Stmifer 
▼.  Sastem  SteambocU  C<k,  74  Am.  Deo.  463.  Compare  Cferhe  r.  OaL  Sieam 
Naxf.  Co.,  70  Id.  650. 

Passxnoer  in  Railboad  Gab  n  Ksqlioimt,  if,  knowing  that  the  train 
Is  in  motion,  he  goes  ont  on  the  platform  of  the  oar,  and  stepa  therefrom  npoo 
the  platform  of  the  station  while  the  car  is  stiU  ^  motion:  OiweU  ▼.  Mat^ 
thaUr  He  R.  R,  Co,,  11  Am.  Deo.  422;  and  see  InfjaJlh  t.  3^9,  43  Id.  S66, 
note;  Lucob  v.  New  Bedford  etc  R,  R.  Co,,  66  Id.  406^  and  note. 

PROor  ov  Nbouqencb  ik  AcnoNs  iob  Febboval  Ihjuxzis:  See  AruA 
▼.  Reigle,  62  Am.  Deo.  679,  and  note;  SuUivan  ▼.  Phila.  etc  R.  R,  (7a,  72  Id. 


The  pbotoipal  case  u  citbd  to  the  point  that  the  dnty  of  a  railroad 
company  to  give  snitable  warning  of  danger  at  a  oommon  road-erossing.  does 
not  justify  a  person  at  such  crossing  in  omitting  any  proper  act  of  vigilaiioe 
on  his  part  to  avoid  a  ooUision,  in  ChieagQ  eie.  R,  R,  Co.  ▼.  Orelener,  46 
IU.84. 


Galena  Ixsubanoe  Company  v.  Kuffbb. 

128  ILUKOIS,  882.] 

TiBMS  "CuBBEiroT,"  "FmrDs,"  akd  "Cubbxnt  FmnM^"  Duirxdw 
HoLDEB  OV  Check  Drawn  roR  "Current  Fuia)s"  mat  Demavd  OoiDi» 

or  funds  equal  in  yalue  to  the  current  coin  of  the  coontry. 
EzTBOtsio  Evidence  is  not  Aomissiblb  to  change  the  m^^ning  of  a  word 

having  a  general  well-defined  signification,  but  if  a  word  is  employed 

which  has  no  definite  and  specific  general  meaning,  its  local  "»^^"^"g  may 

be  proved. 
Holder  or  Check  Drawn  tor  Current  Funds  n  not  Bo>und  to  Kaatm 

Depreciated  Paper,  in  a  case  where  tha  drawer  of  the  obeek  liaa  boI 

provided  proper  funds  for  its  payment. 
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fixrr  DxAwnio  utqn  Ahothbl  lom  Gubbbnt  Funds  must  FBOvmi  Sooa 
FoHM  for  payment  of  the  drafts  and  failing  to  do  ao^  it  is  the  sams  as  if 
BO  funds  w«re  pmmded. 

The  facts  are  suffideiiflj  Btated  in  the  oinnioD. 

M,  Y.  Johnsofij  for  the  appellant 

E.  8,  Leland  and  L,  Shisaier,  for  the  appeUee. 

By  Ckmrt,  Walkeb,  J.  This  was  an  action  of  asm/mptUf 
institoted  on  a  check  drawn  by  appellee  in  &Tor  of  appel* 
lant,  on  the  Bank  of  Galena.  The  check  was  for  current 
fimds,  and  when  presented  for  payment,  depreciated  Illinois 
bank  paper  was  offered  and  refused.  The  funds  offered  in 
payment  were  worth  from  fifty  to  sixty  cents  on  the  dollar.  A 
trial  was  had,  resulting  in  a  judgment  in  favor  of  appellant 
for  $280.76,  the  depreciated  value  of  the  bills.  The  check  was 
given  by  appellee  in  payment  of  a  bill  on  appellee,  held  by 
appellant  for  collection.  The  appellant  had  paid  for  this  draft 
four  hundred  dollars  in  money. 

Does  ^^current  funds "  mean  depreciated  bank  bills,  worth 
only  fifty  or  sixty  cents  on  the  dollar?  This  is  the  precise 
question,  and  upon  its  answer  depends  the  correctness  of  the 
judgment  below.  Appellee  received,  in  value,  four  hundred 
dollars  for  this  check.  Then,  by  the  terms  of  the  agreement, 
did  appellee  have  the  right  to  pay  the  four  hundred  dollars  to 
appellant,  if  the  check  was  not  met  by  the  bank,  with  $240 
and  accruing  interest?  The  question  was  not  what  kind  of 
funds  appellee  had  in  the  bank,,  and  against  which  he  had  a 
right  to  draw,  but  what  kind  of  funds  did  he  direct  to  be  paid 
to  appellant?  If  his  deposits  in  the  bank  consisted  of  depre- 
dated bank  paper,  and  he  drew  for  par  funds,  it  was  his  duty 
to  provide  such  funds  to  meet  the  draft,  or  if  returned  for  non- 
payment, then  to  have  taken  up  the  draft  with  such  funds. 
Any  arrangement  between  the  bank  and  appellee,  as  to  what 
kind  of  funds  his  checks  should  be  met  with,  was  an  arrange- 
ment with  which  appellant  had  no  concern,  and  by  which  he 
cannot  be  affected  without  his  consent. 

_  ■ 

Currency  is  bank  bills,  or  other  paper  money,  which  passes  as 
a  circulating  medium  in  the  business  community,  as  and  for  the 
ooDstitutional  coin  of  the  country.  They  are  that  description 
of  bank  bills  which  supply  the  place  of  cdn.  The  term  '^  funds," 
as  employed  in  commercial  transactions,  usually  signifies 
money.  Then  the  term  ^^  current  funds,"  means  current 
money,  par  funds,  or  money  circulating  without  any  discouni 
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This  check,  then,  called  for,  and  appellant  had  the  right 
demand,  fdnds  equal  in  value  to  the  current  coin  of  the 
try.     Such  as  is  received  and  paid  on  debts,  in  the  purchaaa 
of  property,  and  in  ordinary  business  transactions,  at  par, 
without  any  discount.    This  the  bank  refused  to  pay, 
then  the  appellant  had  the  right  to  resort  to  appellee  to 
cover  that  sum. 

The  third  instruction  asserts  that  the  term  "current  funds'* 
may  be  shown  by  evidence  to  have  a  local  meaning.  When  m 
word  has  a  general  well-defined  signification,  it  is  not  compe- 
tent to  change  that  meaning  by  evidence.  On  the  contrary, 
if  a  word  is  employed  which  has  no  definite  and  specific 
eral  meaning,  its  local  meaning  may  be  proved.  It  was 
held  in  reference  to  the  term  "season,"  when  employed  to 
limit  the  time  in  which  grain  should  be  shipped:  Myers  t. 
Walker^  24  111.  133.  In  that  case,  no  usage  or  definition  of  the 
term  as  employed,  of  which  the  court  could  take  notice,  coulA 
be  applied,  so  as  to  ascertain  the  meaning  of  the  parties;  and 
to  prevent  the  failure  of  the  contract,  extrinsic  evidence  had 
to  be  resorted  to  to  give  it  efiect.  There  the  court  could  ae» 
that  the  term  as  employed  was,  without  proof  of  a  local  usages 
without  meaning,  and  that  it  must  have  been  employed  witk 
a  local  signification.  Not  so  in  the  case  under  consideration. 
This  term  is  well  defined,  is  used  in  its  ordinary  sense,  and  im 
well  and  generally  understood  by  all  classes  of  business  men. 
Words  having  a  well-defined  specific  meaning,  imparting  the 
intention  of  the  parties,  cannot  be  altered,  limited,  or  enlarged 
in  their  meaning  by  extrinsic  evidence.  This  term  is  of  this 
latter  character. 

It  is  however  insisted  that  in  the  case  of  Moore  v.  Morria^ 
20  111.  255,  a  difiierent  rule  is  announced.  It  was  there  held 
that  current  money  of  this  state  is  the  constitutional  coin,  €v 
foreign  coin  made  current  by  Congress.  It  is  also  said  in  thad 
case  that  this  is  true,  unless  there  is  evidence  giving  these 
terms  a  local  signification.  This  is  unquestionably  true;  but 
the  case  goes  too  far,  by  holding  that  this  may  be  shown  bj 
extrinsic  evidence.  To  produce  that  efiect,  the  evidence  should 
be  found  in  the  contract  or  agreement  itself. 

The  other  instructions  proceed  upon  the  supposition  that 
this  check  was  drawn  upon  a  particular  fund,  and  that  if  it 
depreciated,  and  loss  ensued  to  the  drawer  by  a  delay  in  pre- 
senting the  check,  that  appellant  must  sustain  that  loss.  We 
have  seen  that  this  check  was  not  for  Illinois  bank  paper^ 
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which  the  appellee  had  on  deposit  at  the  bank,  but  it  was  foi 
money  or  its  equivalent.  The  appellee  had  provided  no  such 
funds  to  meet  this  check.  He  had  no  funds  in  the  bank  which 
appellant  was  bound  to  receive,  and  if  loss  ensued  by  deprecia- 
Uon,  it  could  not  be  attributed  to  appellant.  The  fiinds  which 
appellee  had  in  the  bank,  instead  of  being  current,  were,  when 
the  draft  was  drawn,  at  from  ten  to  fifteen  per  cent  discount 
In  this  view  of  the  case,  the  first  and  second  of  defendant's 
instructions  should  have  been  refused. 

The  judgment  of  the  court  below  is  reversed,  aud  the  cauBo 
remanded. 

Judgment  reversed. 


Patukkt  or  WoRTULKSS  OR  Badlt  Deprkciatrd  Bank  Billa  ia  not  * 
ralid  payment:  Oilman  ▼.  Peck,  34  Am.  Dec  702,  And  note  704. 

Patmxkt  in  Oenvini  Bank  Notsb  CntcuLATUfo  as  Curbknot  la  Bnriv 
DTO:  Wart  Y.  Street,  75  Am.  Deo.  755. 

MsAvnro  or  Woam  ni  Particular  Part  or  Ck>i7NTRT,  or  among  certain 
•lueeB  of  men,  may  be  ihown,  and  the  words  may  be  given  a  particnlar  aig' 
vification  inatead  of  the  one  generally  giren:  Thompmm  ▼.  Shan,  35  Am.  Deo. 
Hft. 

Ths  FRDf OPAL  OASB  IB  fOLLOWKD  In  Mam  ▼.  Kujifer,  34  DL  292,  as  to  the 
eecond  and  third  points  stated  in  the  sfftiabus.  It  is  oited  to  the  point  that 
*'  enrrent  bank  bills  "  mean  precisely  the  same  thing  as  oorrency,  in  Osgood 
T.  MeConmdl^  82  Id.  77;  to  the  point  that  biUs  drawn  for  oorrent  fonds  art 
drawn  for  cash,  or  paper  money  equivalent  thereto,  in  Wood  ▼.  Price,  46  Id, 
437;  and  to  the  point  that  where  a  party  draws  for  cnrrent  funds,  the  payee 
fa  not  bound  to  reoeiTe  depreciated  paper,  in  Laurence  ▼.  8<hnkU,  85  Id.  443. 
It  is  hamMniBed  in  WUktU  v.  Paine,  43  Id.  435,  where  it  is  said  that  the 
pnncipal  case  was  decided  upon  the  theory  that  "the  bank  biUs  on  deposit 
depreciated  at  the  time  of  deposit,  and  were  deposited  as  depreciated 
r,  in  which  events  the  oonrt  decided  the  depositor  would  have  no  right 
to  draw  for  par  funds,  or  to  expect  payment  of  a  check  thus  drawn." 


Walker  v.  Brown. 

(28  lUJXOIS,  STS.) 

KxpRKss  AND  IiCPUBD  CONTRACT  roR  Samr  Thdio  GRnnot  oxist  at  the  same 

time. 
ArriR  PXRiORMANCK^  PLAXNTiTr  MAT  Rbooykr  OR  SUPLl  Ck>NT&Acrr  the 

the  price  of  the  service,  under  an  inddfiUUtu  OBeumpeii,  but  the  contract 

must  regulate  the  amount  of  the  recovery. 
BiOBT  TO  Brdio  iKDRFrrrATUB  Aaamavrt  roB  Mohxt  Dm  on  Ezbcutsd 

CoNTRAor  does  not  entitle  the  party  to  set  aside  the  contract^  and  sue 

aa  A  quantum  meruU. 
IPflZBB  Work  and  Labor  is  Pbriobmbd  undbb  Ck>NTBAor,  suit  must  be 

between  the  parties  to  ilw  oontiBot;  and  third  persons,  though  bensAted 
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by  the  workf  oumot  be  sned  upon  an  implied  asgumpsU  to  pay  for  that 
benefit. 
IxnjKD  UNDVBTAKZiro  OAHiTOT  Ajusi,  as  against  one  benefited  by  work  pei^ 
formed,  when  such  work  waa  done  nnder  a  special  oontraot  with  othes 
perKUiB. 

Abbumpbit.    The  opinion  Btates  the  case. 

SeateSy  MeAUister^  and  Jewettj  for  the  plaintiff  in  error. 

OaUup  and  HUehcackj  for  the  defendants  in  error. 

By  Court,  Bbeebe,  J.  The  record  shows  that  the  contract 
ander  which  this  work  was  done  was  a  sealed  contract.  The 
parties  agree  that  the  work  was  commenced  and  prosecuted 
under  this  contract,  and  the  price  fixed  by  it  was  fourteen 
hundred  dollars. 

The  defendants,  after  performing  the  work  under  this  agree- 
menty  now  abandon  it,  and  bring  this  suit  upon  an  implied 
promise  in  law  to  recover  the  value  of  the  services  rendered, 
and  the  jury,  under  the  instruction  of  the  court,  have  assessed 
their  damages  to  $1,840,  being  $440  more  than  the  ratable  price 
as  expressed  in  the  contract,  and  under  and  for  which  it  was 
performed. 

The  question  for  our  consideration  comes  up  on  the  refusal 
of  the  court  to  give  the  following  instruction  asked  for  by  the 
plaintiff  in  error:  "If  the  jury  believe,  from  the  evidence,  that 
the  plaintiffs  entered  into  a  contract  in  writing,  and  under 
seal,  with  Thomas  Shergold  and  others, — the  contract  read  in 
evidence — and  performed  the  work  sued  for  under  said  con- 
tract, then  the  jury  will  find  for  the  defendant." 

This  refusal  is  the  error  now  insisted  upon.  This  instruc- 
tion, like  the  second  and  fourth,  which  the  court  modified, 
presents  substantially  the'  question  whether  the  contract 
under  which  the  work  was  performed  is  to  govern  the  remedy 
and  right  of  recovery.  We  have  no  doubt,  in  reason  and  on 
authority,  the  contract  must  govern;  and  so  believing,  the 
modifications  of  the  second  and  fourth  instructions,  and  the 
refusal  to  give  the  one  here  copied,  were  erroneous. 

As  in  physics,  two  solid  bodies  cannot  occupy  the  same 
space  at  the  same  time,  so  in  law  and  common  senBe,  there 
cannot  be  an  express  and  an  implied  contract  for  the  same 
thing,  existing  at  the  same  time.  This  is  an  axiomatic  truth. 
It  is  only  when  parties  do  not  expressly  agsee,  that  the  law 
interposes  and  raises  a  promise. 

The  error  in  this  whole  proceeding  aiises  upon  the  aaeump- 
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tiion  that  the  plaintiff  in  error  might  become  liable,  under  the 
implication  of  the  law,  that  he  should  pay  the  reasonable 
worth  of  seryices,  beneficial  to  him,  bestowed  upon  his  prop- 
erty, with  his  knowledge  and  acquiescence,  notwithstanding 
such  services  were  rendered  under  an  express  agreement  with 
another  person. 

An  express  contract,  executory  in  its  provisions,  must  totally 
exclude  any  such  implication.  One  party  agreed,  in  consid- 
eration of  the  other  to  pay,  to  render  the  service;  the  other,  in 
consideration  of  the  promise  to  render  the  service,  agrees  to 
pay.  One  is  the  consideration  and  motive  for  the  other,  and 
each  equally  excludes  any  other  consideration,  motive,  or 
promise. 

In  Touissant  v.  Martinnant^  2  Term  Bep.  104,  Ashhurst,  J., 
says:  '^  But  when  a  party  will  not  rely  on  the  promise  which 
the  law  will  raise,  but  takes  a  bond  as  a  security,  then  he  has 
chosen  his  own  remedy,  and  he  cannot  resort  to  an  action  of 
iu^umpaiL  Therefore,  in  this  case,  his  only  security  is  on  the 
bond."  Again  he  says:  "  But  still  the  bond  was  their  remedy, 
and  they  shall  not  be  permitted  to  change  their  security  upon 
a  subsequent  event,  and  resort  to  that  indemnity  which  the 
law  would  have  raised."  Buller,  J.,  says:  "Now,  why  does 
the  law  raise  such  a  promise?  Because  there  is  no  security 
given  by  the  party.  But  if  the  party  choose  to  take  a  security, 
there  is  no  occasion  for  the  law  to  raise  a  promise.  Promises, 
in  law,  only  exist  where  there  is  no  express  stipulation  between 
the  parties.  In  the  present  case,  the  plaintiffs  have  taken  a 
bond,  and  therefore  they  must  have  recourse  to  that  security." 

In  the  case  of  Cutlery  Adm*Xj  v.  Powell^  6  Term  Rep.  324, 
Lord  Kenyon,  C.  J.,  said:  "That  where  parties  have  come  to 
an  express  contract  none  can  be  implied,  has  prevailed  so  long 
as  to  be  reduced  to  an  axiom  in  the  law.  Here,  the  defendant 
expressly  promised  to  pay  the  intestate  thirty  guineas,  pro- 
vided he  proceeded,  continued,  and  did,  his  duty  as  second 
mate  in  the  ship  from  Jamacia  to  Liverpool ";  and  Ashhurst, 
J.,  said:  "  It  has  been  argued,  however,  that  the  plaintiff  may 
now  recover  on  a  quantum  meruity  but  she  has  no  right  to  de- 
sert the  agreement;  for  wherever  there  is  an  express  contract, 
the  parties  must  be  guided  by  it;  and  one  party  cannot  relin- 
quish or  abide  by  it  as  it  may  suit  his  advantage." 

The  whole  current  of  authorities  seems  to  bear  in  this  direc- 
tion. We  have  examined  some  of  them:  Young  v.  Preston,  4 
Cranch,  239;  Raymond  v.  Beamardy  12  Johns.  274  [7  Am.  Dec. 
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817],  and  oases  there  cited;  Whitiruf  y.  SuUivanj  7  Mass.  109; 
Robertson  y.  Lynchy  18  Johns.  466. 

This  case  shows,  if  work  is  in  fact  done  under  a  special  con- 
tract, the  plaintiff  cannot  recoyer  under  a  quantum  meruiL 
In  this  case,  the  work  was  done  under  a  special  contract  made 
with  a  party  assuming  to  act  for  the  plaintiff  in  error,  and  the 
recoyery  must  be  had  on  that  contract. 

See  also  Miller  v.  WatsoUy  4  Wend.  275;  Wright  y.  BvHety  6 
Id.  284  [21  Am.  Dec.  323];  Vandenkeuvel  y.  Storrs,  3  Conn. 
203,  and  cases  there  cited;  Shepard  y.  Palmer^  6  Id.  100;  HuUe 
y.  Heightman^  2  East,  146;  Pringle  v.  Samuels^  1  Bibb,  172  [13 
Am.  Dec.  214];  Christy  y.  Price,  7  Mo.  433. 

When  the  contract  has  been  performed,  the  plaintiff  may 
recoyer  on  simple  contract  the  price  of  the  sendee,  under  an 
indebitatus  assumpsit,  but  the  contract  must  regulate  the 
amount  of  the  recoyery:  Bank  of  Colnmhia  y.  Patterson,  7 
Cranch,  299;  Holmes  y.  Stumm^el,  24  111.  370. 

This  distinction,  as  to  the  form  of  the  remedy  upon  executed 
or  executory  contracts,  is  fully  laid  down  and  recognized,  and 
is  perfectly  consistent  with  the  principle  excluding  implica- 
tions when  express  contracts  exist:  James  y.  Cotton,  7  Ding. 
266;  S.  C,  20  Eng,  Com.  L.  126;  Kimball  y.  Tucker,  10  Maes. 
196;  Londregon  y.  Crowley,  12  Conn.  661;  Charles  v.  Dana,  14 
Me.  383;  Mead  y.  Degolyer,  16  Wend.  637;  and  numerous  other 
authorities  might  be  cited  to  the  same  effect.  It  follows,  then, 
that  suit  must  be  brought  against  the  parties  to  this  contract. 
They  haye  made  it  in  the  form  that  suited  them  best,  and 
that  must  be  the  ground  of  action  and  measure  of  relief:  Parker 
y.  Emery,  28  Me.  494. 

The  reason  of  the  rule  is  plain.  Parties  are  bound  by  their 
agreement,  and  therefore  there  is  no  ground  for  implying  a 
promise  when  there  is  an  express  contract,  and  it  can  make  no 
difference  whether  the  contract  is  made  by  the  parties  tbem- 
selyes  or  by  others  for  them.  The  contract  must  be  sued  on. 
The  defendants  seem  to  haye  misconceiyed  the  doctrine. 

Although  the  contract  may  be  a  subsisting  unexecuted  con- 
tract, and  on  that  account  requires  a  suit  on  the  instrument 
itself,  yet  the  right  to  bring  indebitatus  a^ssumpsit  for  money 
due  on  an  executed  contract  does  not  entitle  the  party  to  set 
aside  the  contract  and  sue  on  a  quantum  meruit.  It  is  a  quee- 
tion  as  to  the  form  of  \he  action.  But  whether  it  be  a  general 
count  on  an  indebitatus  assumpsit  or  a  special  count  on  the 
contract  itself,  the  parties  to  the  contract  must  be  the  parties 
to  the  suit,  and  be  controlled  by  its  proyisions. 
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Again,  the  defendants  seem  to  misapprehend  the  rule  in 
another  respect,  for  when  work  is  done  under  a  contract,  the 
Buit  must  be  between  the  parties  to  it;  and  third  persons, 
though  benefited  by  the  work,  cannot  be  sued  on  an  implied 
assumpsit  to  pay  for  that  benefit,  upon  the  idea  that  they  can- 
not avail  of  the  fact  of  the  work  being  so  done  under  a  contract 
with  others. 

It  is  true,  as  a  general  proposition,  that  if  the  owner  of  real 
estate  will  stand  by  silently  and  allow  another  to  go  to  work, 
and  bestow  his  labor  and  materials  for  its  benefit  and  improve- 
ment, that  he  ought  to  be  liable  upon  an  implied  dssumpsit  to 
pay  therefor  a  reasonable  compensation.  Yet  this  does  not 
apply,  when  that  labor  and  those  materials  were  bestowed 
under  an  express  agreement.  This  being  so,  the  counsel  for 
the  defendants,  and  the  court  below,  have  fallen  into  an  error 
as  to  the  application  of  the  principle.  The  plaintiff  in  error 
had  a  right  to  set  up  and  show  there  was  a  special  contract 
with  other  parties,  under  which  the  work  was  done,  and  there- 
fore that  there  could  be  no  implied  undertaking  on  his  part, 
in  law,  to  pay,  notwithstanding  the  work  was  beneficial  to  him, 
and  he  stood  by  without  objecting  to  its  being  done  on  liis 
premises.  Recognizing,  as  we  do,  the  validity  of  the  special 
contract  in  any  form  of  action  to  recover  for  this  work,  it  fol- 
lows, as  a  corollary,  that  in  any  form  of  action  which  may  be 
deemed  proper  to  recover  upon  it,  the  parties  to  it  must  be- 
come the  parties  on  the  record,  and  the  iEimount  of  the  recovery 
must  be  regulated  by  the  provisions  in  the  contract.  Any 
other  rule  would  make  contracts  of  little  value,  and  the  courts 
might  become  instruments  of  oppression  in  attempting  to  en- 
force them.  Sound  and  long-established  rules  must  be 
adhered  to.  A  general  notion  of  administering  equity  in  par- 
ticular cases  should  not  induce  courts  to  overturn  settled 
principles.  They  might  do  more  wrong  than  they  would  re- 
dress in  the  particular  case. 

For  the  reasons  given,  tha  judgment  of  the  court  below  is 
reversed. 

Judgment  reversed. 

Law  will  not  Imply  Contract  where  there  is  an  ezpreiM  contract  between 
ibe  parties:  King  v.  Woodn^,  60  Am.  Dec.  625;  nor  wiU  oonrts  sabstitnte 
another  contract  in  place  of  one  made  by  the  parties:  RiehardMOn  v.  Maim 
ins,  Co,,  74  Id.  459. 

Rboovsrt  on  Qfantitm  Meruit  for  work  done  under  a  oontraoi:  See  Oil- 
MMT.  £ra/4  34  Am.  Dec.  700;  HuntY.  T€it,42ld,  659;  lUdndgty.  BowciM 
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Id.  41;  Blood  v,  Efic9^  36  Id.  363;  OUa$on  v.  Smiih,  57  Id.  62;  Greene  t.  Xm- 
ion,  31  Id.  707;  Coe  ▼.  Smiih,  58  Id.  618;  Pixler  y.  Kicholt,  74  Id.  296;  Anffl4 
V.  iJanno,  Id.  161;   Woi/e  v.  i/bi«M,  75  Id.  388. 

When  Plaintiit  oannot  Reoovbr  on  Quantum  Mkbutt:  Witutead  t. 
Beidf  57  Am.  Dec.  571. 

FoBM  or  Count  fob  Quantum  Msbuit:  AUe»  ▼.  PotterHm,  57  Am.  Dee. 
M5,  note;  fro(/6  v.  Bawet,  75  Id.  388. 

Thb  principal  case  is  crrsD  to  the  point  that  an  implied  contnct  oamiol 
arise  where  there  ia  a  subsiating  express  contract  covering  the  entire  rabject- 
matter,  in  Fojd  v.  McVay,  55  IlL  122;  Foley  v.  Buahtoay,  71  Id.  391;  Phelp§ 
y,  Hubbard,  59  Id.  81.  It  is  cited  to  the  point  that  where  a  contract  has  been 
performed,  and  nothing  remains  to  be  done  under  it  but  to  pay  the  money 
due  by  its  terms,  the  party  to  whom  it  is  owing  may  sae  in  eustonpaii^  and  re- 
cover under  the  appropriate  common  counts,  and  is  not  required  to  declare 
especially  on  the  written  instrument,  in  Tlumiaa  v.  CaldwtU,  50  Id.  141;  and 
is  cited  to  the  point  that  where  work  is  done  under  a  special  contract^  the  suit 
must  be  between  the  parties  to  the  contract,  and  that  third  persons,  thoagli 
benefited  by  the  work  done,  cannot  be  sued  npon  an  inplied 
C<mj>Umy,  Payne,  69  Id*  355. 
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[28  Illinois,  412.  J 

Aonos  Of  Trespass  will  Lie  against  Steamboat,  under  Illinqis  Statdti^ 
for  an  assault  and  battery  committed  by  the  mate  or  other  officer  of  the 
boat,  on  the  person  of  a  passenger  on  board,  while  such  boat  is  nayigatuig 
the  rivers  within  or  bordering  upon  the  state. 

The  facts  are  stated  in  the  opinion. 
E,  F.  Evil,  for  plaintiff  in  error. 
B,  C.  Cooky  for  defendant  in  error. 

By  Court,  Breese,  J.  Thie  was  an  action  of  trespass,  brought 
by  plaintiff  in  error  in  the  La  Salle  circuit  court,  against  the 
steamboat  F.  X.  Aubury,  for  an  assault  and  battery,  comndt- 
ted  by  the  mate  of  the  boat  upon  the  plaintiff,  while  he  was  a 
passenger  upon  the  boat,  whereby  the  plaintiff's  thigh  was 
broken.  It  is  averred  in  the  declaration  that  the  F.  X.  Aubury 
was  a  steamboat  navigating  the  navigable  rivers  in  and  border- 
ing upon  this  state.  The  general  issue  was  pleaded;  a  trial 
by  jury,  and  damages  assessed  for  plaintiff  at  two  thousand 
dollars. 

The  court  refused  to  render  judgment  on  the  verdict^  but 
arrested  the  same,  and  this  is  assigned  for  error. 

The  grounds  upon  which  the  court  arrested  the  judgment 
do  not  appear  in  the  record. 
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The  action  was  brought  under  the  act  of  February  16,  1857, 
the  title  of  which  is,  '^An  act  to  amend  chapter  102,  Revised 
Statutes,  entitled  'Steamboats.'"  The  first  section  is  as  fol- 
lows: 

''That  steamboats  and  other  water  crafl  navigating  the 
rivers  within  and  bordering  upon  this  state,  shall  be  liable  for 
debts  contracted  on  account  thereof  by  the  master,  owner, 
steward,  consignee,  or  agent,  for  materials,  supplies,  or  labor 
in  building,  repairing,  furnishing,  or  equipping  the  same,  or 
due  for  wharfage,  and  also  for  damage  arising  out  of  any  con- 
tract  for  the  transix>rtation  of  goods  or  persons,  or  for  injuries 
done  to  persons  or  property  by  such  craft,  or  for  any  damage 
or  injury  done  by  the  captain  or  mate  or  other  officer  thereof; 
or  by  any  person  under  the  order  or  sanction  of  either  of  them 
to  any  person  who  may  be  a  passenger  or  hand  on  such  steam- 
boat or  other  water  craft  at  the  time  of  the  infliction  of  such 
damage  or  injury:  Provided  that  nothing  herein  contained 
shall  be  constjrued  to  make  the  craft  or  owners  thereof  liable 
for  the  trespass  done  by  any  of  the  crew  not  under  the  direc- 
tion of  the  officers'  in  command  thereof" :  Scates's  Comp.  78% 

The  record  presents  the  question.  Can  an  action  of  trespass 
be  maintained  against  a  steamboat  for  an  assault  and  battery 
committed  by  the  mate  of  the  boat  on  the  person  of  a  passen- 
ger on  board,  whilst  such  boat  is  navigating  the  rivers  within 
or  bordering  upon  this  state? 

It  is  a  case  of  the  first  impression,  and  its  decision  must 
depend  upon  the  construction  proper  to  be  placed  upon  the 
statute  cited. 

In  arriving  at  this,  we  must  consider  what  were  the  mis- 
chiefe  sought  to  be  remedied  by  this  enactment.  It  was  well 
known  that  steamboats  plying  upon  the  rivers  in  this  state  or 
on  its  borders,  a  great  majority  of  them  at  least,  were  the  prop- 
erty of  persons  not  residing  in  this  state,  and  whose  actual 
and  permanent  residence,  if  they  had  any,  not  easy  to  be 
ascertained,  and  their  names  not  unfrequently  unknown,  and 
difficult,  if  not  impracticable,  to  make  them  amenable  to  the 
process  of  our  courts.  It  often  happens,  too,  that  the  owner 
was  not  pecuniarily  responsible;  and  it  was  notorious,  and  is 
yet,  that  they  employed  in  responsible  positions  on  their  boats 
unreliable  i)erson8,  men  of  low,  rough,  and  brutal  character, 
who,  when  clothed  with  "  a  little  brief  authority,"  would  be 
domineering,  tyrannical,  and  cruel  towards  those  temporarily 
in  their  power,  and  withal  wholly  irresponsible  in  every  re- 
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spect,  and  against  whom,  should  an  action  be  brought  for  an 
Injury,  no  matter  how  flagrant,  no  redress  whatever  could  be 
had.  These  were  among  the  mischiefs  which  the  legislature 
designed  to  remedy,  and  the  mode  by  which  it  was  to  be  ac- 
complished was,  by  substituting  the  boat  itself  in  the  place  of 
the  owners  or  officers  controlling  it,  and  making  it  liable 
directly,  not  only  for  its  contracts,  but  for  its  torts,  and  aell 
her  out  to  satisfy  the  judgment. 

Admitting  this,  the  question  is  made,  What  shall  be  the 
kind  of  action  for  an  injury  done  to  a  passenger  by  the  cap- 
tain, mate,  or  other  officer?  The  statute  provides  no  form, 
and  the  defendant  insists,  as  it  is  in  derogation  of  common 
law,  and  no  personal  service  required,  it  should  be  strictly 
construed.  That  the  common  law  would  only  allow  an  action 
on  the  case,  as  the  injury  to  the  plaintiff  is,  so  far  as  the  boat 
and  its  owners  are  concerned,  consequential  only,  resulting 
wholly  from  their  wrongful  act  in  employing  a  man  unfitted 
for  his  station. 

The  answer  to  the  question  here  made  is  obvious,  if  the 
view  we  have  taken  of  the  purposes  of  the  act  be  correct.  The 
boat  is  treated  as  a  person,  and  whatever  action  would  lie 
against  a  person,  for  an  injury,  will  lie  against  the  boat,  the 
kind  of  action  to  be  determined  by  the  nature  of  the  injury, 
and  the  damages  recoverable  will  be  such  as  are  legally  recov- 
erable in  the  action  brought,  to  be  determined  by  the  evidence. 
If  punitive  damages  may  be  recovered  in  an  action  of  trespass 
against  a  person,  we  see  no  reason  why  they  may  not  be  againai 
a  boat  treated  as  a  person,  as  an  admonition  to  its  owners  to 
put  none  in  authority  upon  it  but  responsible  persona, — men 
who  will  exercise  proper  care,  and  have  due  respect  for  the 
rights  of  those  committed  to  their  charge. 

The  facts  appearing  in  the  record  show  an  outrageous  caea 
of  assault  and  battery  by  the  mate,  and  we  know  of  no  action 
but  trespass  that  will  fit  such  a  case.  The  legislature  evi- 
dently intended  to  give  such  action  as  would  fit  each  case  of 
injury  as  it  should  arise.  If  the  injury  was  by  force, — direct^ 
wanton,  willful,  and  malicious, — trespass  would  be  the  rem* 
edy.  If  the  injury  was  not  the  direct  and  necessary  conee* 
quence  of  the  force,  or  was  the  result  of  carelessness  or 
negligence,  then  case  would  be  the  remedy. 

We  know  of  no  other  state  having  a  statute  like  this  but 
the  state  of  Ohio.  The  section  we  have  quoted  is  almost  an 
exact  copy  of  the  first  section  of  the  law  of  Ohio,  the  word 
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*^  waters  "  being  found  in  that,  while  *^  rivers  "  is  the  term  used 
tn  ours.     With  that  difference  they  are  substantially  the  same. 

The  law  of  Ohio  has  undergone  judicial  consideration  quite 
often.  We  have  looked  into  the  cases  referred  to,  decided  by 
the  supreme  court  of  that  state;  one  of  them,  the  case  of  the 
Eieamboal  Champion  v.  Jantzen^  16  Ohio,  91,  seems  to  be 
directly  on  the  point  we  have  been  discussing.  The  action 
was  for  assault  and  battery  brought  by  Jantzen  against  the 
steamboat  Champion,  under  the  statute.  Trial  by  jury  and 
a  verdict  for  plaintiff.  The  facts  proved  were  that  the  boat 
was  engaged  in  the  New  Orleans  trade,  and  while  on  one  of 
the  voyages,  the  mate  committed  an  assault  and  battery  on 
the  plaintiff  at  Hawesville,  in  the  state  of  Kentucky,  while  the 
boat  was  coaling;  and  at  another  time  while  the  boat  was  in 
the  Mississippi  River,  at  the  city  of  Vicksburg,  in  the  state  of 
Mississippi,  a  second  assault  was  committed  while  the  plain- 
tiff was  doing  his  duty  as  fireman, — all  of  which  occurred 
without  the  jurisdiction  of  the  state  of  Ohio. 

The  evidence  being  closed,  the  counsel  for  the  steamboat 
moved  the  court  to  instruct  the  jury  that  an  injury  inflicted 
by  the  mate  of  a  steamboat  upon  a  hand  of  the  boat,  cannot 
be  given  in  evidence  against  the  boat  in  an  action  under  the 
statute,  where  the  injury  occurred  without  the  jurisdiction  and 
tsLT  from  the  limits  of  the  state  of  Ohio.  This  instruction  the 
court  refused  to  give.  Other  instructions  were  asked  having 
a  similar  bearing,  which  were  refused.  Refusing  to  give  this 
instruction  was  assigned  for  error.  It  was  not  suggested  by 
counsel  or  court  that  if  the  assault  had  been  committed  within 
the  jurisdiction  of  the  court,  the  action  would  not  lie.  That 
seems  to  have  been  conceded. 

The  supreme  court  say:  ^^The  decision  of  this  case  depends 
entirely  upon  the  construction  which  shall  be  given  to  the  act 
under  which  the  original  suit  was  brought.  Without  that  act, 
no  one  would  ever  have  thought  of  commencing  an  action  of 
trespass  for  an  assault  and  battery  in  a  common-law  court, 
against  any  water  craft  by  name.  But  by  the  act  referred  to, 
this  mode  of  proceeding  seems  to  be  authorized  in  some,  if  not 
in  all  cases.  As  we  understand  the  statute,  the  intention  of 
the  general  assembly  was  to  render  boats  liable  for  the  torts 
of  its  officers  committed  while  such  boats  were  upon  our  own 
waters,  or  upon  waters  bordering  upon  tlic  state;  in  the  case 
before  the  court,  the  trespasses  complained  of  were  committed 
entirely  beyond  the  territory  of  this  state,  and  not  while  the 
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boat  was  navigating  the  waters  bordering  upon,  or  within  the 
state." 

The  implication  here  is  very  clear,  that  if  the  boat  had  been 
navigating  the  waters  bordering  upon  or  within  the  state  of 
Ohio  when  the  injury  was  committed,  the  action  of  trespass 
would  lie. 

In  the  case  of  Canalboat  Huron  v.  SimTnonB^  11  Ohio,  458, 
the  court  say:  "Our  statute  treats  the  boat  as  a  person,  and 
makes  it  responsible  in  its  own  name  for  all  debts  contracted 
for  its  use,  and  for  all  injuries  committed  against  persons  or 
property  on  board  by  her  officers  or  crew.  The  statute  is 
equitable  in  its  object,  making  it  the  interest  of  0¥mer8  to 
intrust  their  boats  only  to  responsible  officers  and  crews,  and 
will  receive  a  liberal  construction  to  carry  the  design  of  its 
enactment  into  effect." 

It  is  very  clear,  we  think,  that  our  statute  was  designed  to 
place  the  boat  itself  in  the  place  of  the  officers  who  shall  com- 
mit the  injury,  and  giving  to  the  party  injured  his  election,  to 
proceed  against  the  offender,  as  at  common  law,  or  against 
the  boat,  without  intending,  in  cither  case,  to  change  the  form 
of  action.  Trespass  would  lie  against  the  officer,  and  as  tho 
boat  is  substituted  for  him,  it  must  lie  against  the  boat. 

We  have  decided,  on  common-law  principles,  that  an  action 
of  trespass  would  lie  against  a  railroad  corporation  for  a  tort 
committed  by  one  of  its  employees  to  a  passenger  on  its  train: 
8t.  Louis,  i4.,  A  Ch.  R.  R.  Co,  v.  DaU>y,  19  111.  363.  Fortified 
by  this  statute,  the  case  of  the  plaintiff  is  beyond  controversy. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  judgment  in  fovor  of  the 
plaintiff,  upon  the  verdict  of  the  jury. 

Judgment  reversed. 


Hebbikg  V.  Woodhull. 

[29  ILUNOIB,  92.J 

IvnttSBaDiT  MAT  Bs  Madb  ON  Facb  OF  BiLL  OB  KoTB;  and  uj  iorm  Is 

■offioient  which  manifests  an  intention  to  transfer  it. 
IiowBSBifBinr  nr  Fobm  ov  Ouabamtt  TaANsrsRs  Tmi  m  Hoa  lo 

HoLDEB  as  an  indorsee. 
TBAHsnB  OV  KoTB  CAABnEs  WITH  It  Mobtqaob  Givbk  to  Bwojbm  It. 
[vsoBSBiCBirr  ot  Note  and  Mobtoaqb  to  Two  Inbobsebs  entitlaa  aadi  to 

one  half  the  note  and  its  proceeds  and  to  one  half  the  mortgage  ■ocority, 

and  neither  can  transfer  any  other  or  greater  interest  thflreiB. 
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Atzrhkit  ut  Bill  that  Oxb  of  Two  Joint  Owxebs  ov  Notb  and  Mort- 
OAGB  waa  anthoiised  by  his  co-owner  to  make  an  assignment  thereof  to 
oomplainant  will  be  taken  as  confessed  where  such  co-owners  are  sum- 
moBMl  in  the  suit  by  publication  and  make  default. 

DmBXB  ov  FOBaCLOSURB  ov  NOTB  AND  MORTOAOB  BbABINQ  TeN  PBB  CElTf 

IlfTBBZffT,  where  the  legal  rate  is  but  six,  must  be  for  the  principal  and 
six  per  cent  only,  and  interest  paid  over  six  per  cent  must  be  credited. 

Bill  for  foreclosure,  filed  by  Woodhull  against  Herring  and 
others  averring  that  Herring,  being  indebted  to  one  Benjamin 
Moffatt,  made  his  promissory  note  therefor,  with  interest  at 
ten  per  cent  per  annum,  and  to  secure  the  payment  of  the  note, 
Herring  executed  to  Benjamin  Moffatt  a  mortgage  of  a  certain 
tract  of  land.  Benjamin  Moffatt  assigned  the  note  and  mort- 
gage to  Daniel  C.  Moffatt  and  Hezekiah  H.  Moffiitt  by  a  guar- 
anty written  on  the  face  of  the  note  and  by  an  instrument  in 
writing  under  seal.  Afterwards,  Daniel  C.  Moffatt,  being  duly 
anthorized  by  Hezekiah  H.  Moffatt,  assigned  in  writing  the 
note  and  mortgage  to  the  complainant  Woodhull.  Herring 
answered,  setting  up  that  the  consideration  of  the  note  and 
mortgage  was  the  purchase  price  of  land,  and  that  therefore 
the  note  was  usurious  as  to  all  interest  above  six  per  cent.  He 
alleged  that  he  had  paid  a  large  amount  as  interest,  and  in- 
sisted that  this  amount  should  be  applied  toward  the  discharge 
of  the  principal  and  lawful  interest.  Daniel  C.  and  Hezekiah 
H.  Moffatt  were  made  defendants,  among  others,  and  notice  to 
them  was  duly  published.  A  decree  was  entered  stating  that 
the  bill  was  taken  for  confessed  against  the  defendants  other 
than  Herring;  that  Herring  made  the  promissory  note;  that 
Woodhull  is  the  bona  fide  holder  and  indorsee  thereof,  and 
assignee  of  the  mortgage;  that  the  same  are  now  due  and  un- 
paid, and  that  a  certain  sum  is  due  thereon,  and  decrees  that 
Herring  pay  such  sum  to  Woodhull,  or  that  the  premises  be 
sold.  On  appeal,  it  was  assigned  as  error  that  the  decree  de- 
clares Woodhull  to  be  the  indorsee  of  the  note,  when  in  fact 
it  was  not  negotiable,  and  was  not  indorsed  to  him;  that  no 
valid  assignment  of  more  than  a  moiety  of  the  note  and  mort- 
gage to  Woodhull  was  shown;  that  the  amount  found  due 
ineladed  interest  computed  at  ten  per  cent  instead  of  at  six. 

Bumap  and  Harvey ^  for  the  appellants. 
/.  If.  Wightj  for  the  appellee. 

By  Court,  Bbeese,  J.  The  first  point  made  in  this  case  is, 
ibat  the  note  was  not  properly  indorsed,  the  transfer  being  on  the 
Csce  of  the  note.    Literally,  indorsement  means  a  writing,  in 
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dorse^  upon  the  back  of  the  bill  or  note.  But  it  is  well  estab- 
lished that)  though  such  is  its  import,  it  may  be  made  on  the 
face  of  the  bill,  and  numerous  indorsements  may  be  made  on 
a  separate  paper  called  an  allonge:  Chitty  on  Bills,  227;  Yar^ 
borrough  v.  Bank  of  England^  16  East,  12;  Rex  v.  Bigg^  1  Stra. 
18;  Story  on  Promissory  Notes,  sec.  Ii2l;  Gibson  v.  Powdl^  6 
How.  (Miss.)  60.  And  any  form  is  sufficient  which  manifests 
an  intention  to  transfer  the  note:  Moies  y.  Birdj  11  Mass.  436 
[6  Am.  Dec.  179]. 

This  indorsement  is  in  the  form  of  a  guaranty,  and  is  suffi- 
cient to  convey  and  transfer  the  title  in  the  note  to  the  holder 
as  an  indorsement:  Heaton  v.  Hulbert,  3  Scam.  489;  Partridge 
V.  Dams,  20  Vt.  499.     This  principle  is  well  established. 

We  do  not  suppose  there  was  any  necessity  for  assigning 
the  mortgage.  When  the  note  was  indorsed,  that  carried  with 
it  the  mortgage,  the  note  being  the  principal  debt,  and  the 
mortgage  but  an  incident:  Lucas  v.  Harris j  20  111,  165.  By 
the  indorsement  of  the  note  and  mortgage  by  Benjamin  Mof- 
fatt  to  Daniel  C.  and  Hezekiah  H.  Moffatt,  they  became  en- 
titled each  to  one  half  the  note  and  its  proceeds,  and  to  one 
half  the  mortgage  security,  and  no  more;  and  neither  one 
could  transfer  any  other  or  greater  interest  in  the  same. 

The  bill  filed  by  appellee  claimed  the  whole  interest  by 
virtue  of  the  assignment  of  Daniel  C.  Moffatt  to  him,  and  the 
decree  passed  to  that  extent,  declaring  the  appellee  the  owner 
of  the  whole  mortgage,  and  of  the  moneys  that  should  arise 
from  the  sale  of  the  mortgaged  premises. 

He  insists  here,  as  there  was  a  charge  in  the  bill  that  Heze- 
kiah H.  Moffatt  had  authorized  Daniel  C.  Moffatt  to  assign 
the  mortgage  and  deliver  the  note  and  mortgage  to  appellant^ 
and  as  that  charge  was  not  denied  by  H.  H.  Moffatt,  it  must 
be  taken  for  true,  and  must  bind  him.  There  was  no  actual 
notice  to  either  of  the  Moffatts,  by  summons,  of  the  pendency 
of  the  bill,  but  a  publication  only,  and  on  their  non-api)ear- 
ance,  their  default  was  entered,  and  the  matters  in  the  biU 
taken  as  confessed.  We  should  think,  as  notice  by  publica- 
tion is  by  law  a  sufficient  notice,  the  parties  so  notified  must 
be  deemed  to  be  in  court,  and  subject  to  any  legal  decree  or 
judgment  of  the  court,  and  that  H.  H.  Moffatt,  by  his  defablti 
is  precluded  from  denying  the  fact  of  the  assignment  of  the 
mortgage,  and  of  his  interest  in  it. 

The  appellant  sets  up,  as  a  part  of  his  defense,  that  the  note 
was  for  a  usurious  consideration,  and  submits  proof  that  the 
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note  was  giyen  for  the  purchase  price  of  a  tract  of  land,  and 
for  nothing  else,  and  that  ten  per  cent  interest  was  reserved 
thereon. 

This  note  was  made  in  1854,  while  the  first  three  sections  of 
the  act  of  1S49,  regulating  interest,  were  in  force.  By  those 
sections  but  six  per  cent  interest  could  be  reserved  on  such  a 
contract.  The  appellant  shows  that  he  has  paid  a  large  por- 
tion of  interest  computed  at  ten  per  cent  per  annum.  This  he 
may  avoid,  and  the  decree  for  more  than  six  per  cent  per  an- 
num is  erroneous.  The  bill  and  exhibits  and  testimony  will 
be  referred  to  the  master  in  chancery,  to  take  an  account  of 
interest  paid  over  and  above  six  per  centum  per  annum,  and 
the  interest  calculated  at  six,  \>eT  centum  per  annum,  and  no 
more,  which,  with  the  principal  sum  added,  will  be  the  amount 
of  the  sum  which  the  circuit  court  of  Winnebago  County  will 
render  in  the  cause.  The  costs  of  this  court  to  be  equally 
divided  between  the  parties. 

Decree  modified. 


OF  DxBT  Carrhs  wtth  It  Mortoagb:  Perhifu  r.  Sterne,  76 
Am.  Dea  72;  note  76.  The  principal  case  is  cited  to  this  effect  in  Cushman 
f.  SiOHe^  69  m.  619. 

UaUUOUB  CONTIUCT,  RlOOYKRT  OF  PRINCIPAL  AND    INTB^IST  ON:    PkUa- 

delpMa  €te.  R.  R,Co,  ▼.  Lewis,  75  Am.  Dec.  574,  note  577.  Ezcees  of  interest 
paid  beyond  legal  rate  may  be  credited:  See  Lockwood  v.  MUchdk  70  Am. 
Dec.  78. 

iNiioBsiMKNT  MUST  BB  BIadb  ON  iNBTRUiaNT  AsBioHn)  OF  on  tome  papet 
accompanying  it  at  the  time  the  bill  pa— ee;  Bwkner  ▼.  Real  EaUOe  Batdt,  41 
Am.  Dm.  106. 


Clauseb  V.  Stone. 

r29  njJNOia,  U4.] 

Bulb  that  QBJwanom  to  Bvidbncb  must  bb  Sfboifio  Afpubb  onlt  to 
Such  Objbotionb  as  oan  be  obviated  by  other  evidence,  or  by  the  act  ei 
the  party  or  the  ooart. 

WoRSB  "with  Kxghanob"  in  Notb  abb  Unxbanino,  and  mat  bb  Rb> 
jBOfBD  as  sorploaagei  and  therefore  do  not  affect  the  note  in  any  way. 

AsflUHPBiT  on  a  promisflory  note  by  Stone  against  Clauser 
and  another,  the  makers  thereof.  The  defendants  objected  to 
the  admission  of  the  note  in  evidence,  and  the  objection  being 
ovemiled,  excepted.  Judgment  for  the  plaintiff;  motion  fof 
new  tiial  overruled,  and  appeal.    The  opinion  states  the  case. 


800  Clauser  v.  Stone.  [lilinoiB, 

B,  S.  Prettyman  and  N.  W.  Green^  for  the  appellants. 
James  Roberts^  for  the  appellee. 

By  Court,  Breese,  J.  The  general  rule  is,  unquestioiiably, 
as  stated  by  the  appellee's  counsel,  that  objections  on  the  trial, 
to  a  paper  or  other  evidence,  must  be  specially  pointed  out,  so 
that  they  may  be  obviated,  if  iK)S8ible.  But  this  rule  applies 
only  to  cases  where  the  objection  can  be  removed  by  evidence, 
or  by  the  act  of  the  party  under  the  sanction  of  the  court,  or 
by  the  action  of  the  court  itself:  Jackson  v.  Van  Schaickj  5 
Cow.  123;  Harmon  v.  Thornton,  2  Scam.  355. 

The  bill  of  exceptions  in  the  case  shows  the  note  declared 
on  was  made  payable  to  the  order  of  B.  L.  Merrill  &  Co.,  and 
indorsed:  "Pay  C.  A.  Rupert  <fe  Co.,  or  order,  for  collection." 
The  suit  is  brought  by  George  H.  Stone,  and  in  his  name,  and 
on  his  own  showing,  the  note  was  the  property  of  Rupert  & 
Co.  It  would  hardly  be  allowed  on  the  trial  that  Rupert  A 
Co.  should  indorse  the  note  to  the  plaintiff.  That  would  not 
obviate  the  difficulty,  for  the  plaintiff  must  show  he  had  title 
to  the  note  at  the  time  the  suit  was  brought  This,  then,  was 
an  objection  which  could  not  have  been  obviated,  if  specifically 
pointed  out.  The  cases  of  Porter  v.  Cushmnn,  19  111.  572, 
Moore  v.  Maple,  25  Id.  343,  and  Dix  v.  Mer.  Ins,  Co.,  22  Id. 
272,  do  not  materially  differ  from  this  in  principle. 

As  to  the  objection  that  the  note  is  not  a  promissory  note 
under  our  statute,  or  by  the  law  merchant,  because  it  is  pay- 
able "  with  exchange,"  and  therefore  like  the  case  of  Lowe  v. 
Bliss,  24  Id.  168  [76  Am.  Dec.  742].  In  that  case,  the  note 
was  payable  "  with  current  exchange  on  New  York" — in  this, 
simply  ''  with  exchange,"  which  are  unmeaning,  and  can  be 
rejected  as  surplusage.  They  certainly  do  not  make  the  note 
void. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Promihs  to  Pat  Sum  Ckbtaux  '*wtth  Citiibxiit  Rati  ot  Bxohahoi,"  n 
WOT  Proiobsobt  Notb:  Lowe  ▼.  BUsa,  76  Am.  Deo.  742,  and  note  740,  eitad 
and  dutixigaiBlied  in  the  principal  caae. 

Evn>KNCS  MUST  BB  Objbotbd  to  when  OmaxD:  OiUeapie  ▼.  Smiih^  ftott^ 
p.  328;  BeU  y.  Byernn,  77  Am.  Dec.  142;  Oreen  ▼.  HamilUmf  Id.  296,  note  302; 
Faegf.  ▼.  Boaneux,  76  Id.  189,  note  202;  Monk  ▼.  ffome^  75  Id.  94^  note  98. 
Objection  to  eyidenoe  on  a  specific  groond*  which  might  have  been  obviated 
had  the  objection  been  made  in  the  lower  courts  cannot  be  raiaed  for  the  first 
time  in  the  appellate  court:  Monk  ▼.  Eomt,  twprcu  Bat  thooj^  the  failmv 
to  object  to  the  introduction  of  a  written  initnuDMit  in  wndtnom  it  «i 
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tdmissioii  that  the  instrument  U  evidence,  it  is  not  an  admlaaion  that  it  b 
nfficient  evidence  to  sustain  a  judgment:  Lowe  v.  Bliss,  76  Id.  472;  OMespk 
r.  Smith,  post,  p.  328.  The  general  rule  is,  however,  that  the  grounds  of  ob- 
leetion  shonl^  be  stated:  Rmdth^y.  Malone,  74  Id.  367,  note  368. 


MooBB  V.  Dunning. 

129  ILUVOIB,  laOLj 

DBHSiojr  BT  HusBAVs^  Leayino  his  Familt  Stell  Ooouftino  Homistbais 
is  not  an  abandonment  of  the  homestead.  It  still  oontinnes  to  be  the 
home  and  residence  of  the  hnsband  as  well  as  of  his  family,  at  least  until 
it  is  proved  that  he  has  acquired  a  residence  elsewhere. 

Bjectmbnt  by  Dunning  against  Moore.  The  plaintiff 
claimed  under  a  sale  under  a  trust  deed  made  by  the  defend- 
ant and  wife.  The  defendant  claimed  the  property  as  a  home- 
stead. Verdict  and  judgment  for  the  plaintiff,  motion  for  new 
trial  overruled,  and  appeal. 

Glover  J  Cooky  and  CampbeUy  for  the  appellant. 
/.  M.  Wight^  for  the  appellee. 

By  Court,  Caton,  C.  J.  This  trust  deed  was  not  acknowl- 
edged, as  required  by  the  statute,  in  order  to  release  the  home- 
stead. Consequently,  if  it  still  continued  to  be  the  homestead 
of  the  family,  it  remained  unaffected  by  that  deed,  even  if  the 
deed  could  take  effect  after  that,  which  is  a  point  we  do  not 
uow  decide.  The  only  question  therefore  is,  whether  the 
desertion  by  the  husband,  leaving  his  family  still  occupying 
the  homestead,  was  an  abandonment  of  it  as  a  homestead. 
To  this  there  can  be  but  one  answer,  which  is  in  the  negative. 
This  place  still  continued  the  home  and  residence  of  the  hus- 
band, as  well  as  his  family,  at  least  until  it  is  proved  that  he 
had  acquired  a  home  and  a  settlement  elsewhere,  and  this  the 
law  can  never  assume  he  has  done.  The  presumption  is  that 
he  continues  a  wanderer,  without  a  home,  until  he  returns  to 
his  duty  and  his  family. 

The  judgment  must  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Abavuoxvent  of  Homistkad,  What  Constittttss:  See  TumUnson  r. 
SttdmiOf,  76  Am.  Dec.  432,  and  note  439;  Cfuiod  v.  Ouiod,  Id.  441;  note  te 
Taylor  y,  IlargouA,  GO  Id.  607-615.  Desertion  of  the  family  by  the  husband, 
stiU  leaving  his  family  occupying  the  homestead,  is  not  an  abandonment  of  thi 
homestead:  WhiU  ▼.  Clarh,  36  UL  289;  Buck  v.  Conlogw,  49  Id.  394;  Bland^ 
V.  Asher,  72  Ma  35;  In  re  Pratt,  1  Flipp.  355,  citing  the  priaeipal  case. 


AG2  j^ii^zGiBBON  V.  Laeb.  [THinnJn, 

FiTZGi}jBON  V.  Lake. 

[39  IJJJNOIB,  166.]  • 

Rmorx>  ov  OcAAS>iA2r'&  Salb  is  Ai>iiib8Iblb  vh  Dinuiss  to  EjianoifT  io 
behftif  of  one  claiming  under  ano/i  sale,  if  the  court  ordering  the  sale  had 
jurisdiction  to  make  the  order. 

To  Oiw  Court  Jueisdiction  to  D^oitER  Quardiax's  Sali,  enough  mnal 
appear  either  in  the  application  or  the  order  or  somewhere  on  the  face 
of  the  proceedings  to  call  upon  the  court  to  proceed  to  act. 

IftcrORS   NEED  NOT   BB  MaDB  PaRTIBS  TO  PROCEEDING    BT  THBIB  QUARDIAJ 

to  procure  an  order  of  sale  of  their  property,  as  the  application  is  for 

their  benefit. 
Whxthbr  Onb  or  Two  Guardians  Named  ni  Will  has  Authoritt  to 

Institutb  Procbedinos  for  sale  of  ward's  property  is  for  the  oonrt  to 

determine  upon  the  hearing  of  the  petition,  and  is  not  the  subject  of  eol- 

lateral  inquiry. 
Whbthbr  Guardian's  Sale  is  in  Com^liakob  wttr  Order  is  for  ths 

court  to  determine  upon  confirmation  of  the  sale,  and  is  not  the  labject 

of  collateral  inquiry. 
Qrdbr  Dismissing  PRdcBBDiNG  Entered  by  Mistakb  aiter  Dhrbb  and 

before  confirmation  of  guardian's  sale  will  not  vacate  the  order  of  sale 

or  revoke  the  anthority  of  the  guardian  to  sell. 
Purchaser  or  Land  at  Guardian's  Sale  is  not  Rbsponsiblb  vor  Errors 

or  Court  in  directing  the  application  of  the  proceeds  thereof. 

Ejectment.  The  plaintifTs  claimed  as  devisees  of  Patrick 
Fitzgibbon,  deceased.  The  defendants  claimed  under  a  guar- 
dian's sale  of  the  land  as  the  property  of  the  plaintiffs,  who 
were  his  wards  at  the  time  of  the  sale.  To  the  introduction 
of  the  record  of  the  guardian's  sale,  the  plaintiffs  objected* 
The  court  found  for  the  defendants.  Motion  for  a  new  trial 
was  overruled,  and  the  plaintiffs  excepted. 

Van  Buren  and  Oary,  for  the  plaintiffs  in  error. 

Hosmer  and  Peck,  and  Watte  and  Towne^  for  the  defendanti 
In  error. 

By  Court,  Caton,  C.  J.  The  whole  of  this  case  depends 
upon  the  admissibility  of  the  record  of  the  guardian's  sale. 
That  was  the  record  of  a  court  authorized  by  our  law  to  order 
sales  by  guardians  of  the  estates  of  infants  for  their  support 
or  for  reinvestment.  This  record  is  offered  in  defense  of  an 
action  of  ejectment  by  one  claiming  under  the  guardian's  sale. 
It  really  seems  difficult  for  even  good  lawyers  to  appreciate 
the  difference  between  such  a  case  and  a  .direct  proceeding 
upon  such  a  record  for  the  purpose  of  reversing  the  order  of 
the  court,  although  almost  every  volume  of  our  reports  might 
teach  them  the  difference.     In  a  collateral  action  like  this, 
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such  a  decree,  let  it  be  never  so  erroneous,  is  just  as  valid  and 
binding  as  if  it  were  regular  in  every  particular,  if  the  court 
had  jurisdiction  to  render  it.  This  question  of  jurisdiction  is 
the  only  one  which  can  now  be  inquired  into.  What,  then, 
will  give  the  court  jurisdiction?  This  question  we  have  often 
answered.  We  will  quote  the  answer  given  in  Young  v. 
Lorain,  11  111.  637  [52  Am.  Dec.  463]:  "They  aU  agree  that 
enough  must  appear  either  in  the  application  or  the  order,  or 
at  least  somewhere  on  the  face  of  the  proceeding,  to  call  upon 
the  court  to  proceed  to  act;  and  all  agree  that  when  that 
does  appear,  then  the  court  has  properly  acquired  jurisdic- 
tion; or  in  other  words,  is  properly  set  to  work." 

Now,  this  petition  contains  all  that  the  statute  requires  to 
authorize  the  court  to  order  a  sale  of  the  minors'  estate  for 
their  support.  It  states  that  the  petitioner  is  testamentary 
guardian  of  these  minors,  naming  them;  that  he  has  faith- 
fully applied  all  the  personal  property  belonging  to  the  estate, 
and  that  he  has  not  personal  estate  sufficient  in  his  hands  for 
their  education  and  support;  that  the  minors  have  real  estate, 
describing  it,  which  he  asks  to  have  sold,  and  the  proceeds 
applied  to  their  support  and  education.  The  first  objection  is, 
that  the  minors  were  not  parties  to  the  proceeding.  This  was 
not  necessary,  as  the  application  was  for  their  benefit:  Mason 
y.Waii,  4  Scam.  127;  and  this  case  was  approved  and  followed 
in  several  cases  at  the  last  term,  not  yet  reported:  See  Stow  v. 
Kimball,  28  111.  93.  The  next  is,  that  the  i)etitioner  could  not 
alone,  without  joining  the  other  guardian  named  in  the  will, 
properly  institute  that  proceeding.  Whether  the  petitioner 
was  the  guardian,  and  had  authority  to  institute  the  proceed- 
ing, was  for  that  court  to  determine  when  it  heard  the  petition. 
It  decided  he  was,  by  granting  the  order,  and  we  cannot  re- 
verse that  decision  here.  Again,  it  is  said  that  the  sale  was 
not  in  compliance  with  the  order  of  the  court.  That  was  for 
that  court  to  determine  when  it  approved  of  the  sale.  We 
cannot  inquire  into  any  such  irregularity.  Again,  it  is  said 
the  proceeding  was  dismissed  before  the  sale  was  approved. 
After  the  decree,  and  before  tl\e  report  of  the  sale  by  the  guar- 
dian, by  mistake  an  order  was  entered,  purporting  to  dismiss 
the  proceeding.  That  did  not  vacate  the  order  of  sale,  nor 
revoke  the  authority  of  the  guardian  to  sell,  and  to  report  the 
sale  to  the  court;  and  when  such  report  was  made,  it  was  the 
duty  of  the  court  to  act  upon  it.  This  was  done,  and  the  sale 
approved.     Although  the  court  formally  vacated  the  order 
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entered  dismifising  the  proceeding,  yet  this  was  not  necessaiy. 
The  last  objection  is,  that  the  lands  of  two  of  the  minors  oould 
not  be  applied,  in  whole  or  in  part,  to  the  support  of  the  other. 
It  was  not  for  the  court  to  inquire  in  this  case  what  was  done 
with  the  money.  If  the  court  erred  in  directing  an  improper 
application  of  the  money,  the  purchaser  was  not  responsible 
for  that.  It  was  sufficient  for  him  to  see  that  there  was  an 
order  for  the  sale  of  the  land  made  by  a  court  which  had 
jurisdiction  to  make  the  order.  Such  was  undoubtedly  the 
case,  and  the  judgment  must  be  affirmed. 
Judgment  affirmed. 

When  JuBisDicnoKAL  Faois  Apfiab  or  Rboobd  ov  Pbobati  Ckfuter, 
DiCBn  OAimoT  bb  Cou^athlaixt  Attacked:  JRooi  ▼.  McFerrmf  75  Am. 
Deo.  49,  and  note  61;  Monk  ▼.  ffome.  Id.  94;  StuaH  t.  AOem^  76  Id.  651; 
Singerl^  ▼.  Swain,  75  Id.  581;  KimbaU  ▼.  Fisk,  Id.  213,  note  219.  •  If  the  pro- 
bate oonrt  acquired  juriadiotion,  mere  irregnlaritiea  in  its  proceedinga  do 
not  invalidate  them:  SStnJbaU  ▼.  Pitk,  mt/pra;  and  whether  comrta  of  probata 
are  oourta  of  general  or  limited  jonadiction,  aee  Id. ;  Overmen  qf  the  Poor  t. 
OtMifer,  77  Id.  265,  and  caaea  cited  in  the  note  266.  The  jndgaenta  and 
decreea  of  courta  having  joriadiotion  of  the  partiea  and  aabject-matter  cannoi 
be  collaterally  impeached:  Boston  etc  Ji,  R,  C<yrp.  v.  Sparhmok^  79  Id.  75<^ 
and  note;  Lipieomb  v.  PosteU,  77  Id.  651;  March  v.  Eaittem  R»  R.  Co.,  Id.  732; 
WaUaee  v.  Brown,  76  Id.  421;  Rape  v.  ffeaton.  Id.  269.  The  principal  case 
ia  cited  to  the  point  that  when  the  juriadiction  of  the  court  over  partiea  and 
Bubject-matter  ia  shown  by  the  record,  the  decree  or  order  of  court  cannot  be 
collateraUy  attacked:  Richarde  v.  People,  81  III.  554;  CItkaQO  tU,  R.  R.  Co. 
V.  Chamberlain,  84  Id.  343;  Searle  v.  CfalbraUh,  73  Id.  271 ;  Bottwick  v.  Skhmer, 
SO  Id.  154.  *' When  the  validity  of  acta  done  under  a  judicial  proceeding  ia 
collateraUy  called  in  queation,  we  have  to  look  only  to  the  juriadiction,  and 
if  that  ia  found  to  have  eziated,  then  it  matters  not  how  eironeona  the  pro- 
ceedinga of  the  court  may  have  been,  the  rights  of  third  persona  acquired 
while  Buch  proceedings  were  unreversed,  and  by  virtue  of  them  must  be  pro- 
tected:" CkmdyY.  Ball,  36  Id.  319;  Floater  v.  Flemmg,  56  Id.  460,  citing  tha 
principal  case. 

Faots  Giynro  JuBisinonoH  to  Obdxr  Ouardun'b  Sauk  nmat  appow 
aonewhere  on  the  record:  Toung  v.  Lorain,  52  Am.  Dec.  463. 

Kffect  and  Khoessity  or  Contibiiation  ov  Probate  Sale:  See  Hvtton 
V.  Williams,  76  Am.  Dec.  297,  and  note  307;  Monk  v.  ffome^  75  Id.  94,  and 
note  98;  note  to  Bums  v.  Hamilton's  Adm'r,  70  Id.  579;  Penn  v.  i/etey,  68 
Id.  597. 

Whether  Wards  must  be  Made  Pabtibs  to  Pboobedino  by  Guabdiaiv 

to  obtain  order  of  sale  of  ward's  property,  see  Moore  v.  ITood,  70  Am.  Dwx 
810,  holding  the  affirmative. 

Purchaser  from  Executor  need  not  Look  to  Apflioation  or  Puiu 
OHASE-MON-ET  as  a  general  rule:  Bond  v.  Zeigler,  44  Am.  Deo.  656.  Tha 
principal  case  is  cited  to  the  point  that  a  purchaser  at  a  guardian'a  aale  ia  not 
raaponsible  for  the  order  of  the  court  in  appropriating  tha  money 
from  the  aale:  Mufford  v.  Stahenbaek^  46  IlL  3ia 
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Perkins  u  Conant. 

r29  ILUHOIS,  184.] 

^(rr^AooR  CANVOT  Maintadc  Action  to  Rbcoveb  Usuriovs  Intkrist^ 
«oU«cted  by  lale  of  mortgaged  premises  under  power  of  sale  contained  ia 
mortgage  deed;  and  the  fact  that  the  execation  of  the  power  was  against 
the  wishes  of  the  debtor  at  the  time  does  not  aid  him. 

Cass  for  money  had  and  received.    Judgment  for  defend- 
^aif  and  plaintiflf's  motion  for  a  new  trial  overruled. 

/.  H.  Mayhwne^  for  the  plaintiff  in  error. 

Plato  and  Smithy  for  the  defendant  in  error. 

By  Court,  Walxeb,  J.  This  record  presents  the  question, 
Whether  the  mortgagor  may  maintain  an  action  to  recover 
ittck  usurious  interest,  collected  by  a  sale  of  the  mortgaged 
irenuses,  under  a  power  of  sale  contained  in  the  mortgage 
leed.  It  appears  that  $140  of  usury  was  inserted  in  the  note, 
irbich,  with  ten  per  cent  interest  thereon  for  two  years,  would 
amount  to  the  sum  of  1168  of  usury  received  by  defendant  in 
error.  Something  more  than  two  years  afl;er  the  maturity  of 
the  note  the  mortgagee  proceeded  to  sell  the  land,  had  it  bid 
off  by  Acres,  conveyed  it  to  him,  and  then  received  from  him  a 
leoonveyance  of  the  premises  from  Acres  to  himself.  Whether 
defendant  in  error  strictly  pursued  his  power  in  making  the 
•ale  so  as  to  pass  the  title,  is  a  question  not  now  before  the 
court.  Whether  he,  as  a  trustee,  could  become  a  purchaser  at 
a  sale  of  the  trust  property,  by  employing  an  agent  to  bid  it  in, 
and  whether  a  purchaser  from  him,  if  he  had  no  such  power, 
would  take  the  title,  are  questions  not  now  necessary  to  be 
determined. 

In  the  case  of  Haddm  v.  InnUj  24  111.  881,  the  majority  of 
the  court  held  that  usurious  interest  cannot  be  recovered  back 
after  it  has  been  paid,  nor  set  off  against  a  different  demand 
from  that  upon  which  the  usurious  interest  was  paid.  This  is 
regarded  as  the  settled  doctrine  of  the  court.  The  question 
is  then  presented  whether  the  same  rule  applies  to  involuntary 
payments  or  forced  coUectiQn.  If  collected  under  a  judg- 
ment or  decree,  there  can  be  no  question  that  the  debtor 
would  be  estopped  from  recovering  it  back,  his  only  means 
of  avoiding  the  effect  of  his  agreement  for  its  payment  being 
by  a  defense  to  a  recovery  on  the  debt  upon  which  it  had  been 
paid.  When  it  was  collected  in  tliis  case,  it  was  by  virtue  of 
emanating  directly  from  himself  to  make  the  sale 
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for  the  porpoBe.  The  sale  having  been  made  by  aiiihoiil]r 
from  himflelf,  it  must  be  regarded  as  with  his  assent,  and  m 
his  own  Yolontary  act,  as  though  he  had  made  the  sale  im 
person  and  then  paid  the  money.  There  was  no  coercion  mi 
executing  the  power  authorizing  the  sale,  and  as  it  was  pe^ 
mitted  to  be  executed  and  carried  out  by  a  sale  of  the  pro|^ 
erty,  howeyer  much  against  the  wishes  of  the  debtor  at  tlw 
time,  there  can  be  no  cause  of  recovery. 

Some  stress  was  placed  upon  the  fact  that  plaintiff  in  emr 
had  made  an  effort  to  obtain  an  injunction  to  restrain  ths 
sale,  which  was  reftised  by  the  master.  And  that  he  was  pre- 
vented from  applying  to  Uie  judge  of  the  circuit  court  for  tht 
purpose  by  his  absence  from  home.  There  is  nothing  in  the 
record  from  which  it  appears  that  he  presented  such  a  case  at 
warranted  the  granting  an  injunction.  But  even  if  it  dii 
appear,  a  court  of  law  is  powerless  to  afEbrd  equitable  relie£ 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 

Rsoovnir  aw  Mosixt  Pato  ab  Usurt:  See  Zeigier  ▼.  ScoU,  M  Am.  Dae 
896,  and  note  traatiiig  the  mbjeot  40(M02;  NitMa  ▼.  BeOowt,  Id.  SO,  a^ 
note  88.  Hie  principal  omo  is  eitod  to  the  point  that  usury  paid  cannot  ha 
reoorered  baok:  RamMff  t.  Perlejf,  34  BL  608;  and  this  role  applies  to  invisl- 
ontary  payments  and  forced  oollections:  Mamtif  v.  StockU)n^  Id.  312.  b 
OarUr  ▼.  MmiB^  39  Id.  646,  646,  it  is  held,  citing  the  principal  case,  that  ad- 
mitting that  at  common  law,  nsnrioas  interest  can  be  recovered  back,  yet  ii 
cannot  be  recorered  back  under  the  Illinois  statute  of  1867;  and  that  m< 
ccUected  npcn  collaterals  must  be  considered  as  money  voluntarily  paid, 
if  imry  is  collected,  it  cannot  be  recovered  back. 


JbNESON    V,    GrARDBN. 
[29  Illinois,  199. J 
IConr  BosBO^D  or  TnniD  Person  and  Investsd  m  PuBGHifli  or  LaB» 
ii  not  purchase-money  within  meaning  of  niinnif  dower  law. 

Bill  for  foreclosure  of  mortgage  by  Garden  againit  Jen4 
and  wife.  It  was  alleged  that  the  defendant,  Jeneson, 
chased  the  mortgaged  premises  for  about  four  thousand  ddl* 
lars,  and  for  the  purpose  of  paying  the  purchase-money  to  Up 
grantor  borrowed  of  the  complainant  one  thousand  dolli 
and  paid  it  to  his  grantor  for  that  purpose  alone;  that 
executed  to  the  complainant  his  promissory  note  for  tk» 
amount  bonoiwed,  and  at  the  same  time  executed  to  him  « 
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mortgage  of  the  purchased  premises  to  secure  the  payment 
A  decree  of  foreclosure  was  rendered,  debarring  the 
of  Jeneson  from  the  right  of  dower. 

Oearge  Herbert^  for  the  plaintiffs  in  error. 

Snapp  and  Breckinridge^  for  the  defendant  in  error. 

By  Court,  Caton,  C.  J.  This  was  not  purchase-money, 
within  the  meaning  of  our  dower  law.  That  means  money 
due  the  vendor  for  land  purchased  on  a  credit,  and  does  not 
mean  money  borrowed  of  a  third  person  and  invested  in  the 
purchase  of  the  land.  When  sifted  out,  this  is  the  only  question 
there  is  in  this  case  which  requires  notice.  On  the  foreclosure 
of  a  mortgage  given  for  such  purchase-money  as  this,  the  de- 
cree bars  the  wife's  dower.  The  meaning  of  the  statute  is  so 
obvious  that  it  requires  no  serious  argument. 

There  might  be  a  question  whether  the  order  entering  the 
default  of  the  defendants  was  equivalent  to  an  order  taking 
the  bill  as  confessed,  but  as  that  is  not  again  likely  to  arise  in 
this  or  another  suit,  we  pass  it  without  consideration.  The 
decree  is  reversed,  and  the  suit  remanded. 

Decree  reversed. 


DowKK  nr  Land  PuaoHAasD  avd  CoirnDfpoRAiisouaLT  MonoAOXD  Bioi 
to  Mcnre  the  pardhaa^-iiuniey:  See  Etkan  ▼.  Lepretre^  66  Am.  Dea  866; 
V.  mmk^y  6S  Id.  771. 


MuBPHY  V.  GmoAoa 

[SB  iLUirOM,  279.] 

Ckw  m  MOT  LiAsu  voB  Damaqm  ABisnio  vmom  Buouni  ov  m  Air- 
mxERT  in  allowing  a  railroad  track  to  be  laid  in  a  street^  or  In  railing 
the  grade  of  a  etreet, 

b  B  LaorriMATB  Ubx  oi  Sibxr  ob  Hiohwat  bt  Crrr  to  aUow  railroad 
track  to  be  laid  in  it. 

H4BBBIWM  ChAVtm  01  Dbbd  Odkvbtiiio  Laitd  to  Oirr  iob  PuBPoaia  oi 
Stbbvt,  and  none  other,  doea  not  restrict  dty  in  the  nae  of  the  atreet, 
bot  ita  power  over  such  atreet  wiU  be  the  lame  aa  over  any  other;  and 
it  may  raise  the  grade  and  permit  a  railroad  track  to  be  laid  therein  with* 
mt  beooming  liable  in  damagea. 

Cabb  against  the  city  of  Chicago  for  an  alleged  breach  of 
duty  ariong  as  claimed  out  of  a  contract  between  the  parties. 
The  plaintiff  was  the  owner  of  land  fronting  on  West  Water 
Street,  between  Lake  and  Randolph  streets.  There  had  been 
oonflicting  claims  of  title  between  the  property  owners  along 
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West  Water  Street  and  the  city,  which  were  compromised  by 
mutual  deeds  between  the  parties,  by  which  the  city  conveyed 
the  site  of  the  old  West  Water  Street  to  the  property  owners, 
and  the  property  owners  conveyed  to  the  city  a  site  for  a  new 
West  Water  Street,  the  transaction  having  the  effect  to  move 
West  Water  Street  in  a  westerly  direction  the  width  of  the 
street.  In  the  plaintiff's  conveyance  of  the  portion  of  her  lot 
to  be  taken  for  the  new  street,  it  was  set  forth  that  the  city  was 
to  have  and  to  hold  the  said  premises  as  and  for  a  public 
street  or  highway  in  said  city,  to  be  used  as  such  and  for  no 
other  use,  object,  or  purpose  whatsoever.  The  plaintiff  erected 
upon  the  property  thus  acquired  several  valuable  buildings 
abutting  on  the  new  street,  the  chief  value  of  which  consisted 
in  the  use  of  the  new  street  by  means  of  which  access  was  had 
to  Lake  and  Randolph  streets,  and  there  was  no  other  means 
of  access  to  the  premises.  The  city  afterwards  passed  an  or- 
dinance permitting  certain  railroad  companies  to  lay  and  use 
railroad  tracks  upon  the  new  West  Water  Street,  and  to  tun- 
nel Randolph  and  Lake  streets,  and  to  carry  those  streets  over 
the  railway  and  over  West  Water  Street,  and  to  use  the  same 
for  an  unlimited  time.  A  railway  company  built  its  track  on 
West  Water  Street,  rendering  the  street  impassable  in  so 
doing,  and  built  walls  and  embankments  twenty-three  feet 
high  on  West  Water  Street  at  the  intersections  of  Randolph 
and  Lake  streets.  By  reason  of  this,  all  access  from  Lake  or 
Randolph  Street  to  the  new  street,  except  down  a  long  flight 
of  stairs,  was  cut  off,  and  the  street,  it  was  alleged,  was  effectu- 
ally closed  up  for  all  purposes  except  those  of  the  railroad 
company,  and  therefore  the  plaintiff's  premises  were  made 
wholly  untenantable  and  largely  diminished  in  value, 
demurrer  to  the  declaration  was  sustained. 

Scales,  McAllister,  and  Jewell,  for  the  plaintiff  in  error. 
J5.  F.  Ayer,  for  the  city. 

By  Court,  Caton,  C.  J.  After  all,  the  whole  of  this  case  is 
resolved  into  this  simple  inquiry,  whether  the  common  coun- 
cil has  exceeded  its  legitimate  authority  in  allowing  the  rail- 
road track  to  be  laid  in  Water  Street,  and  in  raising  the  grade 
of  Randolph  Street  so  as  to  pass  over  Water  Street.  If  it  has 
not,  the  law  is  too  well  settled  to  admit  of  dispute  at  this  day 
that  the  city  is  not  liable  for  damages  resulting  from  the  exer- 
cise of  such  lawful  authority. 

We  have  no  doubt  that  the  habendum  clause  of  the  deed,  by 
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which  the  plaintiff  conveyed  a  portion  of  Water  Street  to  the 
city,  for  the  purposes  of  a  street,  and  none  other,  restricts  the 
use  of  the  premises  to  that  of  a  street  alone.  But  they  have 
no  right  to  use  any  of  the  other  streets  of  the  city  for  purposes 
other  than  those  of  streets.  Their  power  over  this  is  the  same 
as  over  any  other  street  —  neither  more  nor  less.  Then  the 
question  recurs,  What  is  the  legitimate  use  of  the  street  by 
the  common  council?  That,  too,  is  well  settled.  It  is  the 
settled  law  of  this  court,  as  well  as  in  most  of  the  other  states 
of  this  Union,  that  it  is  a  legitimate  use  of  a  street  or  high- 
way to  allow  a  railroad  track  to  be  laid  down  in  it,  and  for 
doing  so,  the  city  is  not  liable  for  any  damages  which  may 
accrue  to  individuals.  Cases  are  constantly  occurring  where 
individuals  are  inconjimoded,  and  thus  really  damaged,  in 
this  way,  for  which  the  law  can  afford  no  remedy.  Some- 
times portions  of  a  street  are  occupied  by  building  materials, 
to  the  great  inconvenience  of  a  neighbor;  but  he  must  submit 
to  it  from  necessity,  and  without  compensation. 

So,  too,  of  the  complaint  that  the  grade  of  Randolph  Street 
has  been  raised  at  the  crossing  of  Water  Street,  so  as  to  pre- 
clude passage  from  one  to  the  other,  except  by  a  flight  of 
stairs.  The  grade  of  streets  is  within  the  exclusive  control  of 
the  common  council,  and  the  law  is  well  settled  that  individu- 
als who  are  discommoded  thereby  must  submit,  without  com- 
pensation, to  such  improvements  for  the  general  good.  The 
grade  of  the  streets  in  a  large  portion  of  this  very  city  haa 
been  so  raised  as  to  compel  proprietors  to  raise  their  buildings^ 
at  a  very  great  expense;  but  we  have  decided,  following  a  rule 
well  settled  elsewhere,  that  the  city  may  do  this  without  com- 
pensation to  the  owners  of  property  upon  the  street.  It  seems 
to  us  that  all  the  principles  involved  in  this  case  have  been  long 
and  well  settled,  and  we  can  have  no  difficulty  in  arriving  at 
a  satisfactory  conclusion.  Indeed,  it  is  impossible  to  arrive  at 
but  one  conclusion  without  overturning  principles  of  law  long 
settled  and  well  established. 

We  must  affirm  the  judgment. 

Judgment  affirmed. 

Crnr  is  not  Liablx  fob  Conseqitkntul  Damages  accming  from  \h» 
(rmding  or  improrement  of  streets:  Mayor  etc  qf  Bon^  v.  Omberg,  73  Anw 
6IB0.  748,  and  note  750;  see  also  City  0/8L  Paul  v.  SeUz,  74  IcL  753,  and  not* 
761,  762.  The  principal  case  is  cited  to  the  point  that  there  can  be  no  recor- 
cry  by  an  adjacent  property  holder  on  streets,  the  fee  whereof  is  in  the  oity» 
for  the  merely  consequential  damages  resoltiiig  from  the  character  of  thi« 
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th«y  profTide  that  the  trostee  shall  not  convey  it  to  them  until  after  par* 
titioii,  and  then  in  eeveralty,  or  that  he  shall  sell  it  and  divide  the  pn»- 
oeedi  among  them;  and  dower  cannot  attach  to  property  thus  held. 

Ihghoatb  Bjobt  of  Dowkr  ongs  Vested  in  Wife  cannot  be  divested  exoept 
by  her  own  volnntary  act  performed  in  the  mode  prescribed  by  law. 

Dakaobs  fob  NoN-AflsioimxNT  OF  DowxB  porsnant  to  demand  are  reoovw- 
able  notwithstanding  the  refusal  to  aasign  was  made  in  the  utmost  geod 
faith  under  belief  that  the  claimant  was  not  entitled  thereto. 

Bill  in  equity  filed  by  Frances  B.  Nicoll  against  Ogden  and 
others  setting  forth  that  the  defendants  are  seized  of  parcels  of 
property  in  which  complainant  claims  dower,  her  husband, 
Edward  A.  Nicoll,  having  been  at  one  time  seised  of  an  equita- 
ble estate  of  inheritance  in  such  property,  and  praying  that 
her  dower  be  set  out  to  her.    The  tracts  of  land  in  which  her 
deceased  husband  was  alleged  to  have  held  an  equitable  estate 
of  inheritance  were  called  respectively,  the  ^^  Trust  half  of  the 
Hunter  property,"  and  the  "  Bard  trust  property."    The  facts 
with  relation  to  the  Hunter  property  are  that  in  the  latter  part 
of  1834  several  persons  residents  of  New  York,  among  whom 
was  Nicoll,  engaged  in  an  adventure  for  the  purchase  and  sale 
of  Western  lands.    The  real  estate  bought  was  conveyed  to 
Charles  Butler,  and  he  sold  it  for  the  benefit  of  the  adventur- 
ers.   The  interest  of  these  persons  was  defined  by  certificates 
issued  by  Butler  to  them  individually,  dated  July  1,  1835, 
which  recited  the  purchase  of  the  "Hunter  property"  in  Chi- 
cago for  one  hundred  thousand  dollars,  and  that  the  adventure 
was  divided  into  one  thousand  shares  of  one  hundred  dollars 
each,  and  stated  the  number  of  shares  held  by  each  adventure, 
and  provided  that  the  lands  should  be  sold,  and  the  net  pro- 
ceeds divided  among  the  several  parties  in  interest    They  also 
stated  that  the  interest  of  each  adventurer  was  a  personal 
interest  in  the  proceeds  of  the  sales,  and  not  an  interest  in  the 
land.    The  "  Hunter  property  "  was  conveyed  to  Butler  by  deed 
absolute,  though,  in  fact,  in  trust,  September  8, 1835.    Butler 
afterwards  became  the  owner  of  an  undivided  one-half  interest 
in  the  unsold  portion  of  the  Hunter  property,  holding  the  other 
half  in  trust  as  before  mentioned.    Circumstances  made  it 
desirable  that  the  half-interest  held  in  trust  should  be  conveyed 
to  other  trustees,  and  Butler,  at  the  request  of  the  other  parties 
in  interest,  conveyed  an  undivided  one  half  of  the  unsold 
property  to  Nicoll  and  Bushnell  April  1,  1842.    At  the  time 
of  this  conveyance,  the  trusts  upon  which  it  was  executed  were 
not  stated,  but  afterwards  on  April  12,  1842,  Nicoll  and  Bush- 
nell made  and  executed  a  declaration  of  trust    And  these 
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trosteeB  dedring  a  more  spedfio  declaration  of  their  powers 
and  duties  as  tmstees,  the  parties  interested  in  the  adventure 
made  and  executed  April  25, 1842,  a  declaration  of  the  objects 
and  intents  of  the  trust  These  InstrumentB  are  set  out  in  full 
in  the  opinion.  Afterwards  in  the  year  1842,  NiooU  transferred 
his  whole  interest  in  the  adventure  to  other  persons.  In  Janu- 
ary, 1843,  the  parties  interested  in  that  portion  of  the  Hunter 
property  conveyed  by  Butler  to  NicoU  and  Bushnell  agreed 
that  partition  should  be  made  between  Butler  and  the  trustees, 
and  a  deed  of  partition  was  accordingly  executed,  and  the  por- 
tion of  the  Hunter  property  conveyed  by  Butler  to  the  trustees 
is  called  the  ''Trust  half  of  the  Hunter  property."  By  decree 
of  court  rendered  August  6, 1845,  NicoU  was  removed  firom  his 
trusteeship,  and  the  powers  theretofore  vested  in  Niooll  and 
Bushnell  jointly  were  declared  to  be  vested  in  Bushnell  alone. 
Afterwards  all  the  parties  at  that  time  interested  in  the  adven- . 
tore  sold  and  conveyed  all  their  interest  therein  to  the  defend- 
ant, W.  B.  Ogden,  and  Bushnell  conveyed  to  the  same  person 
all  his  title  in  the  premises  conveyed  to  Niooll  and  himself. 
The  appellant  claims  dower  in  certain  lots  of  land,  the  title  to 
which  became  vested  in  Ogden  under  these  conveyances,  and 
the  defendants  claim  through  the  same  conveyances.  The 
eause  was  heard  upon  bill,  answer,  replication,  and  proofs,  and 
the  bill  was  dismissed  pro  forma  firom  which  decree  the  com- 
plainant aiq[)eal8. 

Arrmgion  and  Peabodj/y  for  the  appellant. 

C  Beetwiihj  for  the  appellee^* 

By  Ckmrt,  Catom,  G.  J.  We  shall  first  consider  the  claim 
to  dower  in  the  intestate's  interest  in  the  trust  half  of  the 
Hunter  property.  This  must  depend  upon  the  character  of 
the  title  or  right  to  that  interest  at  the  time  of  his  conveyance 
ef  it,  or  at  any  time  previous. 

A  few  plain  propositions  may  be  stated,  about  which  there 
is  no  dispute.  In  order  to  entitle  the  widow  to  dower  in  this 
property,  the  husband  must,  at  some  time  during  coverture, 
have  been  seised  of  an  equitable  estate  of  inheritance  in  the 
pnqwrty.  That  is,  an  equitable  title  to  this  property  must 
have  presently  existed  in  him,  which  title,  had  he  died  at  the 
moment,  would  have  descended  to  his  heirs  at  law  as  real 
estate,  instead  of  going  to  his  personal  representatives  as  a 
chattel  interest  or  chose  in  action.  Again,  it  is  agreed  on  all 
hands,  that  while  the  title  to  the  property  remained  in  Butler, 
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the  first  trastee,  the  whole  title  to  it  as  land,  both  legal  and 
equitable,  was  in  him,  and  the  ee9tuis  que  trtui  had  only  a 
right  to  its  avails  or  proceeds.  During  that  time  their  right 
was  a  personal  right, — it  was  personal  property,  and  would 
not  descend  to  their  heirs.  This  was  made  so  by  the  express 
agreement  of  the  parties.  They  were  partners  in  a  speculat- 
ing enterprise,  and  this  property  constituted  their  stock  in 
trade;  and  in  such  a  case  there  is  no  dispute  that  the  char- 
acter of  personalty  is  stamped  upon  the  property  for  the  pur- 
pose of  fixing  the  character  of  the  interests  of  the  several 
partners,  although  it  was  in  truth  real  estate.  Again,  there  is 
no  dispute  made  that  it  was  competent  for  the  parties  in  in- 
terest, at  any  time  they  chose,  to  change  the  character  of  their 
interest  in  tiiis  property  from  that  of  a  personal  right  to  the 
proceeds  of  it  to  an  equitable  title  to  it.  They  could,  in  other 
words,  divest  this  property  of  its  artificial  character  of  per- 
sonal property,  and  change  it  back  to  its  original  and  natural 
character  of  real  estate.  If  this  was  done  at  any  time,  then 
the  property  became  a  hereditament;  it  was  an  estate  of  in« 
heritance,  and  descended  to  the  heir  simply  because  it  had 
become  real  estate  and  had  ceased  to  be  personal  property. 
And  if  this  was  done,  there  is  still  the  question  to  be  consid- 
ered, Was  the  equitable  title  to  this  property  vested  in  the 
husband?  Was  he  seised  of  this  equitable  estate,  or  did 
something  remain  to  be  done  by  him,  or  the  eettuis  que  truat^ 
or  the  trustee,  or  any  one  else,  before  this  equitable  title  was 
vested  in  him,  or  to  express  it  differently,  before  his  right  to 
it  was  complete?  If  the  character  of  this  property  was  so 
changed,  and  the  title  to  it  so  vested  in  the  eeetuis  que  trueij  it 
was  done  either  by  the  conveyance  firom  Butler  to  Bushneil 
and  Nicoll,  or  in  the  declaration  of  trust  which  they  made  on 
the  12th  of  April,  1842,  or  by  the  specifications  of  the  purposes 
of  the  trust  made  by  the  cestuia  que  trust  on  the  25th  of  the 
same  month.  Upon  the  true  meaning  and  legal  constructioQ 
of  these  instruments,  this  branch  of  the  case  entirely  depends. 
The  first  is  a  deed  from  Butler  to  Bushneil  and  Niooll  as  joint 
tenants,  and  not  as  tenants  in  common,  and  describes  them  as 
trustees.  With  these  exceptions  it  is  an  ordinary  conveyance, 
without  any  specification  of  the  trusts  subject  to  which  thej 
were  to  hold  the  property.  These  were  first  stated  by  the 
trustees  by  the  declaration  of  the  12th  of  April,  1842,  twelve 
days  after  the  date  of  the  deed,  and  are  in  these  words: — 
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"  Whereas,  Charles  Butler,  of  the  city  of  New  York,  has  by 
deed  dated  April  1,  1842,  duly  executed  by  the  said  Charles 
fiuUer  and  Eliza  A.,  his  wife,  conveyed  to  us,  E.  A.  Nicoll  and 
O.  Bushnell,  certain  real  estate,  situate,  lying,  and  being  in  the 
eity  of  Chicago,  that  is  to  say,  the  undivided  half-part  of  cer- 
tain lots,  pieces,  and  parcels  of  land,  being  the  whole  of  the 
lots  remaining  unsold  of  the  Hunter  property  so-called,  refer- 
ence being  had  to  the  said  deed  will  more  fully  appear;  and 
whereas,  the  said  premises  have  been  conveyed  to  us  in  trust 
finr  certain  purposes,  that  is  to  say,  we  hold  the  same  in  trust 
br  Edward  A.  Nicoll,  who  is  entitled  to  six  eighteenth  parts 
thereof^  the  whole  being  divided  into  eighteen  parts;  Charles 
Butler,  in  trust  for  the  assignees  of  Simeon  Hyde,  four  eigh- 
teenth parts  thereof;  John  S.  Bussing,  of  the  city  of  New  York, 
4wo  eighteenth  parts  thereof;  Chester  Clark,  of  the  same  place, 
two  eighteenth  parts  thereof;  Benjamin  F.  Butler,  one  eigh* 
ieenth  part  thereof;  William  B.  Ogden,  one  eighteenth  part 
thereof;  and  Barton  White,  of  White  Plains,  Duchess  County, 
two  eighteenth  parts  thereof;  and  whenever  partition  shall  be 
made  of  said  premises  among  the  said  parties  in  interest,  we 
shall  and  will  convey  to  each  of  the  persons  before  named,  his 
heirs  and  assigns,  or  to  such  person  or  persons  as  he  or  they 
shall  or  may  designate  to  receive  the  same,  his  part  or  share 
of  said  premises  in  severalty  by  deed  with  covenants  of  war- 
ranty against  our  own  acts  only;  and  partition  thereof  shall 
be  made,  if  practicable,  within  six  months  from  the  date 
hereof;  and  if  before  the  partition  and  conveyance  of  said 
premises,  or  any  part  thereof,  as  aforesaid,  any  of  the  same 
shall  be  sold,  we  shall  and  will  account  for  the  proceeds  of  said 
sales  to  the  parties  aforesaid,  according  to  their  respective 
rights  and  shares,  first  paying  all  the  expenses,  charges,  taxes, 
assessments,  etc.,  incident  to  the  care  and  management  of  the 
said  property  and  the  execution  of  this  trust;  but  it  is  not  ex- 
pected or  required  of  us,  the  said  trustees,  that  we,  or  either  of 
OS,  shall  go  to  Chicago  for  the  purpose  of  effecting  a  partition 
of  said  premises;  and  it  is  understood  and  agreed  that  we  are 
to  be  liable  as  trustees  only,  severally,  and  not  jointly,  for  so 
much  money  as  may  come  into  our  hands  severally  and 
spectively. 
'^Witness  our  hands  and  seals,  this  April  12,  1842. 

*'£d'd  a.  Nicoll.  [seal.] 

"Orsamus  Bushnell."    [seal.] 
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This  first  declares  absolutely  that  they  hold  in  trust  for 
Nicoll,  the  husband  of  the  petitioner,  one  third  of  the  prop- 
erty, and  in  the  same  way  naming  the  other  cestuis  que  trusty 
and  specifying  the  interests  of  each.  Had  this  declaration 
stopped  there,  it  would  have  left  it  as  a  simple  and  ordinary 
case  of  trust,  in  which  two  trustees  hold  the  legal  title  to  land 
for  eight  eestuia  que  trustj  owning  the  equitable  interests  as 
tenants  in  common  in  different  proportions,  and  upon  them 
would  have  deyolved  the  simple  duty  of  performing  the  trust 
by  the  conveyance  of  the  legal  title  to  the  cestuia  que  trustj 
either  by  one  deed,  specifying  the  interest  of  each,  or  by  sepa- 
rate deeds  to  each,  of  his  undivided  portion.  We  say,  had 
the  declaration  stopped  there,  such  would  have  been  the  duties 
of  the  trustees  and  such  the  rights  of  the  beneficiaries.  But 
it  did  not  stop  there;  it  proceeded  to  impose  other  and  addi« 
tional  duties  upon  the  trustees.  It  further  provides  thai 
whenever  partition  shall  be  made  of  the  premises,  they  will 
deed  in  severalty  to  each  the  separate  portion  set  off  to  hinu 
Was  this  clause  a  limitation  of  the  rights  of  the  beneficiaries 
and  of  the  duties  of  the  trustees  as  to  any  of  those  ri^ts 
and  duties,  and  providing  others  in  their  stead,  or  was  it  an 
enlargement  of  those  rights  and  duties,  leaving  those  which 
existed  without  this  clause  still  in  force?  The  same  inquiry 
may  be  made  in  reference  to  the  next  specification  of  duty, 
which  is,  that  if  any  of  the  property  shall  be  sold  before  par- 
tition, they,  the  trustees,  will  account  for  the  proceeds  to  the 
respective  parties  in  proportion  to  their  respective  rights 
Here  is  an  implied  duty  on  the  part  of  the  trustees  to  con- 
vey the  property  thus  sold  to  the  piirchasers,  as  well  as  to 
account  for  the  proceeds.  By  whom  were  these  sales  to  be 
made?  Not  by  the  trustees,  for  they  had  as  yet  no  right  to 
sell  the  property  of  their  beneficiaries  in  this  more  than  a 
trustee  who  holds  a  title  to  real  estate  in  trust  for  another  has 
a  right  to  sell  it  without  authority  from  the  cestuis  que  tru$L 
These  sales,  then,  were  to  be  made  by  the  cestuia  que  truet^ 
and  in  the  event  of  such  sales  the  trustees  assumed  the  duty 
of  receiving  and  distributing  the  proceeds.  Now,  did  the  a»- 
sumption  of  these  duties  take  away  or  limit  the  right  of  the 
eestuie  que  trust  to  have  the  property  conveyed  to  them  as 
tenants  in  common,  should  they  at  any  time  desire  to  have 
that  done?  Or  did  it  relieve  the  trustees  from  the  duty  of  ao 
conveying  at  the  election  of  the  cestuis  que  trust  t  We  think 
not.    While  the  trustees  might  voluntarily  assume  new  duties, 
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they  could  not  throw  off  and  relieve  themselyes  from  old 
ones.  Such  we  understand  to  be  the  legal  effect  of  this  declara- 
tion of  trost  hy  the  trnstees. 

On  the  25th  of  April,  1842,  the  eestuU  que  trust  made  the 
following  specification  of  the  tmsts  assumed  by  the  trus- 
taes: — 

^'Enow  all  men  by  these  presents,  that  whereas,  Charles 
Butler,  of  the  city  of  New  York,  counselor  at  law,  and  Eliza 
A.,  his  wife,  did,  by  an  indenture  bearing  date  the  first  day  of 
April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  fiirty«two,  at  the  request  of  us,  the  undersigned,  convey  to 
Edward  A.  NicoU  and  Orsamus  Bushnell,  of  said  city,  the 
following  pieces,  parcels,  and  lots  of  land,  that  is  to  say." 

Then  follows  a  description  of  the  land,  when  the  instrument 
proceeds: — 

^Together  with  all  and  singular  the  tenements,  hereditap 
ments,  and  appurtenances  thereunto  belonging,  or  in  any  wise 
appertaining,  and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits  thereof,  as  by  the  said 
hidenture  will  more  ftilly  appear,  reference  being  thereunto 
had;  to  have  and  to  hold  the  same  to  the  said  Edward  A. 
Nicoll  and  Orsamus  Bushnell,  and  the  survivor,  and  the  ex- 
ecutors, administrators,  and  assigns  of  such  survivor,  upon  the 
trust,  however,  expressed  and  declared  in  a  certain  declaration 
of  trust,  executed  in  writing,  by  the  said  Edward  A.  Nicoll 
and  Orsamus  Bushnell,  and  sealed  with  their  seals,  bearing 
date  the  eleventh  day  of  April,  1842,  as  by  reference  to  the 
said  declaration  of  trust  will  more  fully  and  at  large  appear. 

'^And  whereas,  a  declaration  of  the  olgects  and  intents  of 
said  trust  is  desired  and  required  of  us  by  said  trustees,  with 
a  view  to  express  and  define  the  powers  of  said  trustees: — 

''Now,  therefore,  these  presents  witness,  and  we  the  under* 
signed,  eettuia  que  trust  of  the  estate  so  granted  to  said  Nicoll 
and  Bushnell,  as  trustees,  do  hereby  declare  and  agree  to  and 
with  said  Edward  A.  Nicoll  and  Orsamus  Bushnell,  that  the 
objects  and  intents  of  said  trust  are  as  follows,  viz.:  That 
whenever  partition  shall  be  made  of  the  said  trust  premises 
amicably  by  us,  or  by  law,  the  said  trustees  shall  and  will  con- 
vey to  each  of  us  in  severalty,  our  heirs  and  assigns,  or  to  such 
person  or  persons  as  we  severally,  or  our  several  heirs  or  as* 
signs,  may  designate,  our  several  share  of  said  trust  premises, 
by  deed  with  covenants  of  warranty  against  our  own  acts 
only,  and  partition  thereof  shall  be  made,  if  practical,  within 
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Biz  months  ftom  the  date  of  said  declaration  of  tmst  bo  made^ 
by  said  trustees;  but  it  is  not  required  or  expected  of  said 
trustees,  or  either  of  them,  that  they  will  personally  do  any- 
thing to  effect  such  partition,  either  amicably  between  us  or 
by  law;  but  only  that  they  shall  execute  the  conveyances  in 
partition  of  our  several  shares  to  us,  when  required,  after  pa^ 
tition  has  been  made  by  us  or  our  authorized  agent,  or  by 
legal  proceedings,  except  that  if  legal  proceedings  become 
necessary,  then  the  trustees  shall  use  their  names,  and  pro- 
mote such  partition  in  all  proper  ways.  And  further,  that  the 
said  trustees  may,  before  partition,  sell  and  convey  in  due 
form  of  law  the  said  trust  premises,  or  any  part  thereof^  to 
any  person  or  persons,  for  such  prices,  and  upon  such  terms  (d 
payment  as  they  may  deem  fit  and  proper,  and  may  delegate 
and  appoint,  by  letter  of  attorney,  all  the  above  powers  to 
William  B.  Ogden,  of  Chicago;  or  in  case  of  his  death,  sick^ 
ness,  absence  from  Chicago,  or  refusal  to  act,  to  any  other  per* 
Bon  or  persons,  without  being  responsible  for  any  acts,  receipt^ 
or  defaults  of  said  attorney  or  attorneys,  that  may  happen^ 
without  the  willful  defietult  of  the  said  trustees. 

^*  They,  the  said  trustees,  accounting  to  us  for  all  the  pn^ 
ceeds  of  such  sale  or  sales  that  shall  come  into  their  hands,  in 
the  proportions  in  which  we  are  entitled  to  the  same,  first  pay- 
ing and  retaining  to  themselves  all  the  expenses,  charges^ 
taxes,  assessments,  etc.,  incident  to  the  care  and  management 
of  said  trust  property,  and  the  execution  of  the  said  trust,  in* 
curred,  made,  paid,  or  sustained  by  them,  the  said  trustees,  ot 
their  attorney,  and  that  the  said  trustees  shall  be  liable  onty» 
Beverally  and  not  jointly,  for  so  much  money  as  they  may 
severally  receive. 

^'In  witness  whereof^  we  have  hereunto  set  our  hands  ml 
seals,  this  twenty-fifth  day  of  April,  in  the  year  of  our  Locd 
one  ttiousand  eight  hundred  and  forty-twa 

'^JoHN  S.  Bussme.  [sxai..] 
'^Edward  A.  Niooll.  [sxal.] 
*^W.  B.  Ogden.  [seal.' 

^B.  F.  Butler.  [seal. 

^^  Charles  Butlbb.  [seal. 
^'Chester  Clark*  [seai- 
^Barton  White.''         [seal. 

This  instrument  teaches  us  that  the  deed  from  Butler  to 
Bushnell  and  Nicoll  was  made  at  the  request  and  direction  of 
the  beneficiaries;  and  that  they  sanction  the  declaration  of 
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tniBt  made  bj  these  trustees,  which  has  been  already  quoted. 
It  Las  importance  on  this  account,  while  some  material  changes 
are  made  in  the  character  of  the  trust  itself  and  in  the  author- 
ity TSBted  in  the  trustees.  It  declares  the  objects  of  the  trust 
to  be  that  whenever  partition  shall  be  made  of  the  premises, 
the  trustees  shall  convey  to  each  in  severalty,  his  heirs  and 
assigns,  or  to  such  person  as  he  or  his  heirs  or  assigns  may 
appoint,  his  share  in  severalty.  And  further,  this  instrument 
expressly  authorized  the  trustees  to  sell  and  convey  the  whole 
or  any  portion  of  the  premises,  and  to  appoint  a  substitute  to 
exercise  this  last  specified  power,  without  being  responsible  for 
his  default,  but  only  for  their  own  willful  defaults.  For  the 
proceeds  of  such  sales  the  trustees  are  required  to  account  to 
the  ceiluis  que  trust  severally,  for  their  several  proportions  of 
the  moneys  thus  received. 

While  this  paper  contains  the  same  provision  as  to  the  duty 
of  the  trustees  to  convey  to  the  parties  in  interest  severally 
their  respective  proportions,  on  partition  being  made,  the  lan- 
guage is  such  as  to  indicate,  to  some  extent  at  least,  that  they 
should  not  perform  the  trust  till  such  partition  should  be 
made,  except  by  sale  of  the  lands  and  disposition  of  the  pro- 
ceeds. Was  it,  then,  the  intention  of  the  cestuis  que  trust  to 
place  their  equitable  interests  in  this  property  beyond  their 
reach  or  control,  except  in  the  particular  mode  here  specified, 
that  is,  till  partition  should  be  made  or  till  the  prox)erty  should 
be  sold  by  the  trustees  and  the  money  divided  7  Then,  from 
that  time  forth  the  trust  was  executory,  and  they  were  not 
•eised  of  the  equitable  title,  that  is,  they  were  not  in  a  position 
to  require  the  performance  of  the  trust,  by  the  conveyance  of 
the  legal  title  to  the  ee%iuiB  que  trust.  They  had.  no  right  to 
the  fiM  ae  it  was.  They  had  no  right,  collectively,  to  its  pro- 
ceeds in  money  even;  but  their  rights  became  separate  and 
individual,  each  one  having  an  individual  right  to  a  convey- 
ance of  his  separate  portion  of  the  land  after  partition,  and  a 
right  to  none  of  it  till  then,  but  a  right  only  to  his  proportion 
of  the  proceeds  of  sales,  made  before  partition.  With  this 
construction  of  this  paper,  this  presents  one  of  the  best  exam- 
ples of  an  executory  trust  to  be  anywhere  fou:  d  in  the  books, 
except  in  cases  arising  on  the  construction  of  marriage  settle- 
ments or  wills.  We  have  never  before  been  called  upon  to 
examine  particularly  the  distinction  between  trusts  executed 
and  tmsts  executory;  able,  logical,  and  perspicuous  as  they 
irere.    We  confeBS  our  ideas  on  the  subject  were  somewhat 
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confused.  We  have,  with  patient  labor,  investigated  the  sub- 
ject. There  is  a  well-settled  distinction  between  what  are 
called  executed  and  executory  trusts,  founded,  no  doubt,  to 
some  extent  upon  artificial  reasons,  and  as  is  usual  when  mich 
is  the  case,  not  always  of  the  most  easy  application*  Its  piu> 
pose  and  advantage  is  perhaps  more  generally  to  enable  the 
courts  to  avoid  the  rule  in  Shelley's  case,  for  the  purpose  of 
giving  effect  to  a  devisor,  grantor,  or  donor.  In  one  sense,  all 
trusts  are  executory,  or  to  be  executed;  that  is,  something  has 
to  be  done  to  perform  the  trust,  that  the  cestui  que  troH  maj 
enjoy  the  benefits  of  the  trust  to  which  he  is  entitled;  ae 
where  one  holds  a  legal  title  in  trust  for  the  benefit  of  another 
in  whom  is  already  vested  the  equitable  title,  with  the  right 
to  be  clothed  with  the  legal  title. 

But  where  the  beneficiary  is  not  yet  clothed  with  such  an 
equitable  title,  but  has  a  mere  right  to  have  some  act  done, 
which  will  vest  in  him  such  equitable  title,  then  the  trust  is 
called  executory,  because  of  the  necessity  of  the  performanoe 
of  this  intermediate  act.  These  might,  perhaps,  have  been  as 
well  designated  simple  and  compound  trusts,  or  direct  and 
remote  trusts,  or  any  other  expression  denoting  the  difibrent 
degrees  or  gradations  between  the  trustee  and  the  cestui  que 
trust.  In  the  latter,  the  rights  of  the  cestui  que  trust  are  less 
direct  and  immediate,  and  the  powers,  duties,  and  obligations 
of  the  trustee  are  ordinarily  greater  or  more  extended  than  in 
the  former.  Human  affairs  are  so  complex  and  variant,  the 
objects  of  creating  trusts  may  be  so  multifarious,  and  expressed 
in  such  variant  terms,  that  there  may  be  difficulty  sometimes 
in  assigning  a  particular  trust  to  its  proper  class.  In  one 
case,  this  intermediate  act  may  be  so  clearly  expressed  as  to 
leave  no  doubt  that  an  executory  trust  was  intended,  while  in 
another  it  may  be  so  contingent,  discretionary,  or  so  vaguely 
and  doubtfully  expressed  as  to  make  it  difficult  to  say  that  it 
is  not  an  executed  trust.  In  such  a  case,  the  courts  will  give 
it  whichever  character  will  best  subserve  the  apparent  purposes 
of  the  creator  of  the  trust.  Now,  if  we  assume  that  the  eestuis 
que  trusty  by  this  last  paper  by  them  executed,  intended  to 
provide  that  the  trustee  should  not  convey  the  land  to  thena 
in  the  condition  it  then  was,  but  only  after  partition  should 
be  made,  and  then  to  them  in  severalty,  or  should  sell  it,  and 
divide  the  proceeds  among  them,  it  became  firom  that  moment 
an  executory  trust,  because  there  was  something  to  be  done 
before  they  were  entitled  to  a  conveyance.    They  had  no  vested 


1862.]  NicoLL  r.  Ooden.  321 

equitable  title  to  the  land,  but  they  had  a  mere  right  to  have 
•omeihing  done  which  would  give  them  an  equitable  title, 
or  rather  tboy  had  a  right  which,  upon  the  performance  of 
an  act  by  themselyes,  or  by  the  courts,  would  ripen  into  an 
equitable  title,  or  into  several  equitable  titles,  to  different  por- 
tions; or  if  the  trustees  chose,  they  were  authorized  to  sell 
the  land,  in  which  case  others  had  rights  severally  to  their 
respective  portions  of  the  purchase-money.  If  these  were  the 
only  rights  which  these  cestuia  que  trust  had  to  or  in  this 
property,  then  we  say  this  was  an  executory  trust;  and  dower 
could  not  attach  to  the  property  thus  held,  and  for  the  mani- 
fidst  reason  that  the  husband  had  no  title,  either  legal  or 
equitable,  to  the  land. 

But  we  must  now  examine  and  see  whether  dower  had  not 
already  attached  to  this  land,  before  this  specification  of  the 
trusts  by  the  cestuis  que  trusU  If  it  had  so  attached,  this  sub- 
sequent act  of  the  husband  could  not  divest  it.  It  is  a  univer- 
sal rule  that  when  the  inchoate  right  to  dower  is  once  vested 
in  the  wife,  that  right  cannot  be  divested,  except  by  her  own 
voluntary  act,  performed  in  the  mode  prescribed  by  law.  Let 
us  return,  then,  to  the  first  conveyance  &om  Butler  to  Bushnell 
and  Nicoll.  Previous  to  that,  we  had  already  seen  the  subject 
of  the  trust  was  personal  property,  because  the  object  of  the 
trust  was  a  partnership  transaction  or  speculation. 

At  firsts  it  did  not  appear  that  this  conveyance  was  made 
with  the  approbation  and  instruction  of  the  cestwU  que  trusty 
but  for  aught  that  did  appear  up  to  the  25th  of  April,  1842, 
twenty-five  days  after  the  deed  was  made,  this  conveyance 
may  have  come  from  the  perverse  motion  of  the  trustee  him- 
self, in  violation  of  his  duty  as  trustee,  and  without  the  sanc- 
tion of  his  constituents.    Had  such  been  the  case,  it  may  be 
that  the  new  trustees  would  have  taken  it  upon  the  same  trust, 
and  for  the  same  purposes  for  which  it  was  held  by  Butler. 
At  least  it  would  seem  reasonable  that,  as  the  act  was  done 
without  their  consent,  the  beneficiaries  might  insist  that  the 
character  of  the  property  should  not  be  thereby  changed,  al- 
though as  the  trust,  as  it  existed  in  Butler,  was  accompanied 
by  a  special  confidence  reposed  in  his  discretion,  they  ought 
not  to  be  compelled  to  treat  the  property  longer  as  personalty, 
and  intrust  the  same  responsibilities  and  powers  in  the  new 
trustees.    But  it  is  not  necessary  to  determine  what  would 
have  been  the  effect  of  that  conveyance  upon  the  character  of 
the  property,  which,  although  real  estate  in  fact,  was  by  the 
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parUes  and  the  law  treated  as  personal  property,  had  it  been 
made  without  the  knowledge  and  sanction  of  the  ce^tvis  qm$ 
trusty  for  it  now  appears  that  it  was  done  with  their  approval 
and  hy  their  direction.  That  conveyance,  then,  most  have  its 
fall  and  legitimate  influence  in  the  determination  of  the  ques- 
tion as  to  whether  the  property  should  still  be  considered  per 
sonal  property,  or  whether  it  was  thereby  reconverted  inti 
real  estate.  What,  then,  was  the  effect  of  that  deed?  What 
were  the  relations  between  the  new  trustees  and  the  beneficia- 
ries? What  were  the  duties  of  the  former,  and  the  ri^tsof 
the  latter?    This  is  the  deed: — 

<^This  indenture,  made*  the  first  day  of  April,  in  the  year  ol 
our  Lord  one  thousand  eight  hundred  and  forty-two,  between 
Charles  Butler,  of  the  city  and  county  and  state  of  New  York, 
counselor  at  law,  and  Eliza  A.,  his  wife,  of  the  first  part,  and 
Edward  A.  Nicoll  and  Orsamus  Bushnell  of  the  same  place, 
trustees,  of  the  second  part:  Witnesseth,  that  the  said  parties  of 
the  first  part,  for  and  in  consideration  of  the  sum  of  ten  dollars, 
lawful  money  of  the  United  States  of  America,  to  them  in  hand 
paid,  by  the  said  parties  of  the  second  part,  at  or  before  the 
ensealing  and  delivery  of  these  presents,  the  receipt  whereof 
is  hereby  acknowledged,  have  granted,  bargained,  sold,  aliened, 
remised,  released,  conveyed,  and  confirmed,  and  by  these  pres- 
ents do  grant,  bargain,  sell,  alien,  remise,  release,  convey,  and 
confirm  unto  the  said  parties  of  the  second  part,  and  to  the 
survivors  of  them,  and  the  heirs  and  assigns  of  such  survivors 
forever,  all  and  singular  the  following  lots,  pieces,  and  parcels 
of  land  situate,  lying,  and  being  in  the  city  of  Chicago,  county 
of  Cook,  and  state  of  Illinois,  that  is  to  say." 

Here  follows  a  description  of  the  property  conveyed. 

"Together  with  all  and  singular  the  tenements,  hereditsr 
ments,  and  appurtenances  thereunto  belonging,  or  in  any  way 
appertaining,  and  the  reversion  and  reversions,  remainder  and 
remainders,  rents,  issues,  and  profits  thereof,  and  also  all  the 
estate,  right,  title,  interest,  dower,  and  right  of  dower,  prop- 
erty, possession,  claim,  and  demand  whatsoever,  as  well  in  law 
as  in  equity,  of  the  said  parties  of  the  first  part,  of,  in,  or  to 
the  above-described  premises,  and  every  part  and  parcel 
thereof,  with  the  appurtenances;  to  have  and  to  hold  the 
above  granted  and  described  premises,  with  the  appurtenances, 
unto  the  said  parties  of  the  second  part,  as  joint  tenants  and 
not  as  tenants  in  common,  and  to  the  survivor  of  them,  and 
^o  the  heirs  and  assigns  of  such  survivors,  to  his  and  their  own 
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proper  use,  benefit,  and  behoof  forever.  And  the  said  Charles 
Bu^er,  for  himselip,  his  heirs,  executors,  administrators,  doth 
hereby  covenant,  promise,  and  agree  to  and  with  the  said  par- 
ties of  the  second  part,  trustees  as  aforesaid,  and  to  the  sur- 
vivor of  them,  and  the  heirs  and  assigns  of  such  survivor,  that 
he  hath  not  made,  done,  committed,  executed,  or  suffered  any 
act  or  acts,  thing  or  things  whatsoever,  whereby  or  by  means 
whereof  the  above  mentioned  and  described  premises,  or  any 
part  or  parcel  thereof  now  are,  or  at  any  time  hereafter  shall 
or  may  be  impeached,  charged,  or  incumbered  in  any  manner 
or  way  whatsoever. 

*'In  witness  whereof,  the  said  parties  of  the  first  part  have 
hereunto  set  their  hands  and  seals,  the  day  and  year  first 
above  written.  '^  Charles  Butler,      [seal.] 

"Eliza  A.  Butler."  [seal.] 

This,  it  will  be  seen,  is  a  trust  deed  in  the  simplest  form 
(if  indeed  it  appears  on  its  face  to  be  a  trust  deed).  The  trust 
Ib  not  specified.  There  is  no  limitation  or  qualification  to  it 
It  is  left  entirely  to  the  law  to  characterize  it,  or  to  say  what 
are  the  duties  of  the  trustees,  and  what  are  the  rights  of  the 
ce9tui$  que  trust  They  must  necessarily  be  the  same  as  they 
would  be  in  any  other  simple  trust,  where  one  party  holds  the 
legal  title  to  land  in  trust  for  another.  If  A  conveys  land  to 
B  in  trust  for  C,  that  is  simply  a  naked  executed  trust.  There 
the  duty  at  once  arises  in  B  to  convey  to  C,  which  a  court  of 
chancery  would  at  once  enforce.  Is  it  possible  to  distinguish 
such  a  case  from  the  one  before  us?  That  is  this  case  literally. 
Butler  conveyed  the  legal  title  to  these  premises  to  Bushnell 
and  Nicoll  in  joint  tenancy,  in  trust  for  his  cestuis  que  truetj 
without  specifying  what  they  shall  do  with  it,  or  how  long  or 
for  what  purpose  they  shall  hold  it.  And  this  was  done  by 
the  direction  of  the  eeetuia  que  trust.  Then  it  must  have  been 
their  intention  to  leave  this  conveyance  to  the  full  operation 
and  infiuence  of  the  well-known  principles  of  law.  Had  they 
designed  otherwise — had  they  designed  any  special  trust — 
that  the  trustees  should  assume  any  particular  duties,  or  per- 
form any  particidar  functions,  other  than  those  raised  or  im- 
posed by  the  law  itself,  upon  such  a  conveyance,  it  was  their 
duty,  and  they  no  doubt  would  have  caused  them  to  be  inserted 
in  the  deed,  or  si)ecified  in  a  separate  paper,  executed  at  the 
same  time  with  the  deed,  and  so  made  to  become  a  part  of  it. 
The  deed  itself  could  only  be  controlled  by  another  paper,  ex- 
ecuted at  the  same  time  with  it,  so  as  to  form  a  part  of  it.    And 
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the  separate  papers  executed  subsequently  on  the  14th  and  the 
25th  of  the  same  month  can  have  no  influence  upon  the  con- 
struction or  e£fect  of  this  deed,  nor  upon  the  equitable  estate 
thereby  created,  prior  to  their  execution.  They  might,  and 
no  doubt  did,  change  the  character  of  the  trust,  but  they  could 
not  have  a  retroactive  effect,  especially  so  as  to  effect  in  any 
way  the  rights  of  others  not  parties  to  them,  vested  or  secored 
by  that  deed,  or  between  the  time  of  its  execution  and  these 
subsequent  declarations. 

If  by  this  deed  the  character  of  this  property  was  leooQ- 
verted  from  personalty  to  realty,  if  by  it  an  executed  trust 
was  created,  whereby  an  equitable  estate  of  inheritance  was 
vested  in  the  eestuis  que  trusty  during  those  twelve  first  days 
of  April,  1842,  then  during  that  time  the  husband  had  an 
estate  in  the  premises  upon  which  the  right  of  dower  attached. 
If  she  would  have  been  dowable  of  her  husband's  interest  in 
these  lands,  had  he  died  during  these  twelve  days,  then  that 
right  still  continues,  for  she  has  done  no  act  to  divest  herself 
of  it,  and  as  has  been  before  said,  that  right  of  dower  having 
once  vested  in  the  wife,  it  could  not  be  divested,  except  by  her 
own  voluntary  act  performed  in  the  mode  specified  by  our 
statute.  By  the  application  of  the  most  familiar  principles  d 
law  to  this  deed,  executed  as  it  was  by  the  direction  of  the 
cestuia  que  trusty  we  see  no  way  of  escaping  the  conclusion  that 
they  were  thereby  seised  of  the  equitable  estate  in  these  lands. 
As  the  trust  then  stood,  there  was  no  act  then  to  be  done  by  the 
courts  by  themselves,  by  the  trustees,  or  by  any  one  else,  to 
complete  their  equitable  title.  There  was  no  partition  pro- 
vided for,  there  was  no  conveyance  directed  to  be  made  to 
any  one,  there  was  no  sale  of  the  land,  and  distribution  of  the 
purchase-money  directed  or  authorized,  nothing  remained  to 
be  done  in  order  to  vest  the  equitable  title  in  them,  and  noth- 
ing remained  to  be  done  to  unite  in  them  the  legal  with  the 
oquitable  title,  but  the  simple  conveyance  of  the  legal  title  to 
them  by  the  trustees.  This  was  the  only  authority  conferred 
upon  or  power  vested  in  the  trustees,  and  the  only  right  created 
in  the  eestuis  que  trust  by  this  deed.  Here  was  nothing  to 
characterize  this  as  an  executory  trust,  but  every  ingredient 
to  mark  it  as  an  executed  trust  If  by  this  deed  the  equi- 
table estate  was  not  vested  in  the  beneficiaries,  it  is  not  easy 
to  conceive  a  case  in  which  it  would  be.  It  cannot  be  said 
that  there  was  the  latent  intent  of  the  parties  at  the  time  the 
deed  was  executed,  to  give  this  trust  the  character  into  which 
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it  was  molded  by  those  Bubeequent  papers,  for  even  those 
Bpeak  in  the  present  tense,  and  do  not  profess  to  have  a  retro- 
active operation.  If  such  latent  intent  was  entertained  when 
the  deed  was  made,  it  was  not  then  executed,  nor  till  at  least 
twelve  days  subsequently.  That  an  equitable  estate  of  in* 
heritance  was  designed  to  be  created  by  this  deed,  and  con- 
tiuaed  under  the  declaration  and  specification  of  trusts  dated 
the  12th  and  the  25th  of  April,  there  can  be  no  dispute;  both 
these  papers,  in  express  terms,  declare  that  the  trusts  shall  be 
performed  to  the  heirs  of  the  eeHuU  que  irasL  That  it  was 
the  design  of  these  papers  that  the  right,  title,  interest,  or 
claim  whatever  it  was  which  the  beneficiaries  had  in  this 
property  should  descend  to  their  heirs,  instead  of  going  to 
their  personal  representatives,  is  placed  beyond  all' dispute  by 
the  express  language  of  these  papers.  This,  of  itself,  is  suffi* 
dent  to  show  a  design  to  reconvert  the  property  into  real 
estate.  In  any  aspect  in  which  we  can  view  this  case,  we 
think  the  complainant  is  entitled  to  have  her  dower  assigned 
in  one  third  of  the  trust  half  of  the  Hunter  property. 

If  we  are  correct  in  our  conclusions  thus  far,  it  necessarily 
fidlows  that  the  complainant  is  entitled  to  dowei:  in  the  inter- 
est which  her  husband  owned  in  the  Bard  trust  property. 
Indeed,  if  we  lay  out  of  view  the  papers  executed  on  the  12th 
and  the  25ih  of  April,  which  we  have,  in  fact,  done,  the  cases 
are  precisely  alike.    The  only  difference  in  the  deeds  is  that,  ia 
the  first,  the  word  "  trustees  "  is  inserted  after  the  names  of 
the  grantees,  while  it  is  not  in  the  latter  deed.    But  in  legal* 
effect,  the  deeds  are  precisely  alike;  whatever  estate  would  be 
created  in  the  cestuis  que  trust  by  the  one,  would  also  be  created 
by  the  other.    This  last  deed  was  also  executed  by  direcUon 
of  the  beneficiaries,  and  by  it,  was  created  in  the  cestuia  que 
iruU  an  equitable  estate  of  inheritance  which,  by  our  statute,^ 
is  subject  to  dower. 

Her  right  to  dower  in  the  country  lands  is  not  disputed. 

The  only  remaining  question  is,  whether  the  complainant 
is  entitled  to  damages  because  her  dower  was  not  assigned,  ink 
pursuance  of  her  demand,  on  the  twenty-ninth  day  of  Janu- 
ary, 1859.  Upon  this  point,  no  serious  question  has  been  or 
coold  be  made.  Although  the  defendant  refused  to  assign 
dower  in  the  utmost  good  faith,  believing  she  was  not  entitled 
to  it,  yet  the  claim  to  damages  is  the  same  as  if  her  right 
had  been  fully  appreciated.  She  is  undoubtedly  entitled  ta 
damages  for  the  delay,  since  the  demand,  as  to  all  the  prern* 
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ises  in  which  it  was  his  duty  to  assign  dower,  nnder  that  de- 
mand. 

The  decree  must  be  reversed,  and  the  suit  remanded. 

Decree  reversed. 

Equitabls  Titls  hat  ve  Comflmtely  DmgnsD  vr  Cuum  axd  Uhah- 
Biauous  I>B0LABATiON  OT  Tbubt:  Lane  V.  Swing,  77  Am.  Deo.  698. 

'  PABimEBSHIP  RSALTT  IS  HSLD  BT  TSNANCT  DT  COMMON:  Bv^m  T. 

77  Am.  Dee.  219;  DiUonv,  Brown,  71  Id.  70(Vajid  note  703^  eitizig prior 
When  pnrchaied  and  held  for  firm  purposes,  it  paartakesi  however,  of  the  dia^ 
Mter  of  personalty  to  the  extent  that  it  is  nnder  the  oontrol  of  phaneery  ia 
making  a  final  adjustment  of  the  afifairs  of  the  partnership:  Maudt  t.  Mumek 
64  HL  284>  citing  the  principal  case;  Andrew$^  Hein  v.  Brown,  66  Id.  868| 
Lang's  ffdrs  v.  Waring,  60  Id.  533;  Buchan  v.  Sumner,  47  Id.  806. 

Wmow  a  NOT  Entitlxd  to  Dowxb  nf  Pabtnxrship  Rsaltt  until  srt- 
tlement  of  partnership  afiGsdrs,  it  being  first  liable  to  pay  the  debts  of  the  firm: 
Dper  T.  Okui,  39  Am.  Dec  697;  Sumner  v.  Hasmp&oai,  32  Id.  722|  Aminmi 
Hebr$  T.  Brown,  56  Id.  252;  Markhaan  v.  MerreO,  40  Id.  76. 

Wm  IS  Ehtitlbd  to  Dowxb  in  Equitablb  Bbttats  ov  Hubband  ospa> 
ble  of  being  specifically  enforced  in  his  lifetime:  Qrahoan  t.  Qrakam^  17  Am. 
Deo.  166;  SUvena  v.  SmUh,  20  Id.  205;  PorUr  v.  Bobinaon,  13  Id.  168.  See^ 
however,  Sc^ord  v.  Scfford,  32  Id.  633;  Pledger  v.  EUerie,  60  Id.  23w  His 
principal  case  is  cited  to  the  point  that  widow  is  entitled  to  dower,  whsrs 
the  husband  held^such  an  equitable  estate  as  entitled  him  to  be  invested  with 
the  legal  title:  Taylor  v.  Keam,  68  HI.  347;  Stow  v.  Sieel,  45  Id.  331,  832;  and 
to  the  point  that  to  entitle  a  widow  to  dower  in  an  equitable  estate,  it  must 
have  been  such  that  in  case  of  the  husband's  death,  it  would  have  desesaded 
to  his  heirs  at  law  as  real  estate,  instead  of  going  to  his  personal  represents- 
tiyes  as  a  chattel  interest^  or  chose  in  action:  NieoU  v.  Todd,  70  Id.  296. 

lUoBT  or  DowKB  OANNOT  BS  DiYBSTBD  without  the  consent  of  the  widow 
expressed  in  the  mode  pointed  out  in  the  statute:  Walah  v.  Beie,  60  lU.  479^ 
citing  the  principal  case.  See  WhiU  v.  WhUe,  31  Am.  Deo.  232;  Xeositt  v. 
Lamprey,  23  Id.  685,  note  687;  CamaUY,  WOaon,  76  Id.  861;  bat  the  ramedy 
for  the  enforcement  of  the  right  may  be  barred  under  a  statute  of  limitKtioasi 
(hmn  T.  Ptaaxk,  38  HL  36»  citing  tiie  principal  case. 

The  pbxngipal  gasb  is  aviibmbd  in  NiooU  v.  Jfifler,  87  BL  407»  418;  NktA 
T.  Todd,  70 Id.  296;  ^tooffv.  Jfason,  49 Id.  360^  364. 


Tbout  v.  Emmons, 

[29  Illinois,  4B1] 
QnrBBAL  AoiNT  cannot  Bind  Principal  bt  SuBMimoN  to 

without  special  authority  to  that  efieot. 
Anbwbb  in  Ohanoebt  is  Takin  as  Tbub,  if  No  RmjOAXKur  a  Fdjdk 
SwoBN  Answxb  in  Ghangebt  must  bb  Ovxboqmb  bt  TiBEDiairr  or  Twe 

WiTNissBS,  or  its  equivalent. 

Bill  in  equity  praying  injunction  against  a  judgment    The 
bill  alleges  that  complainant,  Emmons^  rented  a  farm  of 
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Bowman,  as  agent  of  the  defendant,  and  had  a  difference  with 
him  about  the  rent  for  the  year  1854.  Emmons  still  continued 
to  occupy  the  tana  and  pay  the  rent  until  1857,  when  the 
defendant,  Trout,  commenced  suit  against  him  for  the  rent  of 
1854.  Emmons  and  the  agent  Bowman  agreed  to  submit  the 
matter  to  arbitration;  and  the  arbitrators  decided  that  com- 
plainant was  not  indebted  to  defendant  for  the  rent  of  1864. 
The  defendant  recovered  judgment  against  complainant  in  the 
suit  instituted  against  him,  at  a  special  term  of  court,  of  which 
complainant  knew  nothing.  The  complainant  alleged  that  he 
had  a  substantial  defense  to  the  suit,  and  appeared  at  a  sub- 
sequent term,  prepared  to  establish  it,  when  he  learned  for  the 
first  time  of  the  special  term  and  the  judgment  rendered 
thereat  The  defendant  answered,  among  other  things,  that 
the  complainant  refused  to  pay  the  full  amount  of  the  rent  for 
1864  becaoee  he  had  not  made  a  good  crop;  and  that  defend* 
ant  had  not  authorized  his  agent  to  submit  this  or  any  other 
matters  to  arbitration.  Decree  making  the  ii\junotion  per- 
petual, and  error  assigned  by  the  defendant 

£.  Beechety  tar  the  plaintiff  in  error. 

/.  Baker  J  for  the  defendant  in  error. 

• 

By  Court,  Walkeb,  J.  This  record  presents  the  question 
whether  a  general  agent  may  submit  matters  of  his  principal 
in  dispute  to  arbitration,  in  the  absence  of  special  authority 
for  that  purpose.  The  trial  was  had  on  the  bill,  answer,  and 
depositions.  Ko  replication  was  filed  to  the  answer,  and  it 
must  be  taken  as  true.  It  denies  the  authority  of  the  agent 
of  plaintiff  in  error  to  submit  the  matter  in  dispute  to  arbitra- 
tbn,  and  the  evidence  only  shows  a  general  authority  in  the 
igent  to  receive  the  rents.  A  general  agent  has  no  authority 
to  bind  his  principal  to  a  submission  to  arbitration.  To  be 
landing,  such  a  reference  can  only  be  made  under  a  special 
authority:  Bacon  v.  Dubarryj  1  Ld.  Raym.  246;  Watson  on 
Awards,  60;  Scarborough  v.  BeynoldSj  12  Ala.  252.  The  evi- 
dence fiedling  to  show  a  special  authority  to  refer  the  matter 
in  dispute,  and  the  authority  being  denied,  the  court  below 
med  in  enjoining  the  judgment. 

The  evidence  of  Bible  is,  that  in  a  conversation  between  the 
ptrties,  he  heard  plaintiff  in  error  say  he  would  leave  the 
matter  with  Bowman,  and  any  settlement  which  he  should 
nake  would  be  satasfiaiotory  to  him.  This  manifestiy  author- 
had  Bowman  to  act  as  agent  in  making  a  settiement,  and  any 
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adjustment  he  might  have  made  would  have  bound  plaintiff 
in  error.  But  from  this  statement  it  is  impossible  to  infer  a 
special  authority  to  submit  the  matter  to  arbitration.  It  only 
authorized  him  to  act  in  person,  and  not  to  call  upon  others, 
to  make  an  adjustment.  But  if  this  were  not  so,  plaintiff  in 
error  filed  his  sworn  answer,  and  it  must  be  taken  as  true, 
unless  overcome  by  the  evidence  of  two  witnesses  or  its  equiva- 
lent. Here  there  was  the  evidence  of  but  one,  which  was  not 
properly  receivable  to  contradict  the  answer,  to  which  do 
replication  was  filed. 

The  decree  of  the  court  below  is  reversed,  and  bill  dit- 
missed. 

Decree  reversed. 


AvswBB  IN  Chakoibt  RispoirBivi  TO  BOiL  18  Tamms  ab  Taum  if  m 
TCplioatiOQ  11  filed:  McQueen  v.  Chouieau's  Hein,  64  Am.  Doo.  178;  PmUr, 
Carver^  Id.  649;  until  overoome  by  the  testimony  of  two  opponng  witnenti 
or  one  such  witness  and  oorroborating  circumstances:  MUe$  v.  MUea,  64  Id. 
862.  Where,  however,  the  matter  set  up  is  new,  or  not  responsive  to  the 
billy  it  must  be  supported  by  proof:  Letieh  v.  Fobes,  71  Id.  732,  note  734.  In 
Chambers  v.  i?oiM,  36  IlL  173,  it  is  said:  '*This  court,  in  the  case  of  Tromt  v. 
Ehnmmu,  29  Id.  437,  inadvertently  intimated  that  where  the  answer  was 
under  oath,  it  might  be  overcome  by  the  testimony  of  two  witnesses,  tfaoogb 
no  replication  was  filed.  This  was  unadvisedly  said,  as  the  role  is  diflsr> 
ently  settled.  It  is  very  dear,  where  the  answer  is  not  under  oath,  it  is  to 
be  treated  as  pleading  cmly,  and  without  a  replication  the  cause  can  bo  fully 
heard  when  set  down  for  hearing  on  the  bill,  answer,  exhibiti,  and  dsposi* 
tiona,  and  oral  testimony  heard  in  court,  such  answer  having  no  moro  faros 
as  evidence  than  the  bill." 

AoBNT  GAifiroT  SuBMiT  TO  AHBrTBATioir  an  account  whioh  he  k  nsfsly 
■iitiMriied  to  settle:  HtAerY,  Ztmmerman,  66  Am.  Dea  SSS. 


Gillespie  v.  Smith. 

[29  ILUNOIS,  47S.] 

Sdouteb  to  Plba  07  KOT  Gun.TT,  OB  TO  Ant  Niqativb  Puu,  eaa  be 
added  by  defendant,  if  he  chooses  to  add  it,  and  it  is  not  error  to  ptoaosd 
to  trial  without  it. 

Sraomo  OBjBonoNB  to  Evidkncx  must  be  Taken  in  Lowsb  Oooxr. 

Fabtt  IB  not  Pbbgludbd  undeb  General  Objechon  to  Bvn>tNOB  from 
showing  in  appellate  court  the  insufficiency  of  the  evidenoe^  or  from 
availing  himself  of  radical  defects  in  the  instruments  of  evidenoe  which 
oould  not  be  obviated  by  proof,  and  which  strike  at  the  f onndatian  of  the 
plaintiffii'  ffl"*" 

Deed  Ck>NVETiNO  Absolute  Title  to  Trustees  on  Deolarrd  Trust  will 
not  be  oonstrued  as  a  mortgage,  and  there  will  be  no  equi^  of  redemp- 
tion from  a  sale  thereunder. 
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S4U  or  La2id  ukdse  Trust  Dxbd  will  not  bs  Sxt  aside  in  EQinrT, 
becaoae  the  property  was  not  sold  in  aeparate  parcels,  exoept  npon  the 
ground  of  fraud,  or  that  some  one  may  have  been  prejndioed  by  the  sale 

XmnsB  UKSBE  Trust  Bkid  hat  Emflot  Aawst  to  Piriobk  Mrooani- 
GAL  Pasts  of  sale,  or  to  act  as  anotioneer,  or  to  advvrtisa  and  sell  the 
trust  lands.    This  is  not  a  delegation  of  the  trost. 

Bjectment  by  appellees  against  appellant.  Verdict  for  the 
plaintiffit.  Motion  for  new  trial  ovemded,  and  appeal.  The 
opinion  states  the  case. 

If.  MeConndj  for  the  appellant 
Smitk  and  MeClurej  for  the  appellees. 

By  Courty  Bbeese,  J.  The  appellant  assigns  for  error  on 
this  record,  that  the  court  erred  in  admitting  as  evidence  each 
of  the  deeds  and  papers  oflfered  by  the  plainti£fs  and  objected 
to  by  the  defendants;  in  overruling  the  defendant's  motion  for 
a  new  trial  and  refusing  to  set  aside  the  verdict;  in  rendering 
a  judgment  in  the  cause,  in  manner  and  form  as  shown  in  the 
record;  and  further,  in  permitting  the  plaintiffs  to  call  a  jury, 
and  proceeding  to  try  the  cause,  when  the  defendants'  plea  of 
not  guilty  was  not  denied  and  issue  joined. 

It  appears  from  the  record,  that  three  actions  of  ejectment 
were  brought  in  the  Morgan  circuit  court  by  the  appellees 
•gainst  the  appellant,  for  different  tracts  of  land,  of  which  the 
appellant  admitted  he  was  in  possession,  and  on  his  motion 
and  affidavit  they  were  consolidated  into  one  action,  to  which 
the  appellant  pleaded  not  guilty.  A  trial  was  had,  and  a  ver- 
dict and  judgment  for  the  appellees.  A  motion  for  a  new 
trial  was  entered,  which  was  overruled,  and  a  judgment  ren- 
dered on  the  verdict  for  the  appellees. 

We  do  not  think  any  one  of  the  errors  are  well  assigned. 
As  to  the  last,  taking  them  in  reverse  order,  it  ought  to  be 
OQQsidered,  at  this  day,  as  a  frivolous  objection,  unworthy  of 
consideration.  The  similiter  to  a  plea  of  not  guilty,  or  to  any 
n^;ative  plea,  can  be  added  by  the  defendant  if  he  chooses  to 
add  it,  and  it  is  not  error  to  proceed  to  trial  without  it:  Waien 
V.  Simpson,  2  Oilm.  677 ;  WilliaiM  v.  Brwaion^  3  Id.  625;  Siumf% 
V.  KeUeyj  22  Dl.  140;  Walker  v.  Arvumr,  Id.  659. 

As  to  the  third  error,  the  record  shows  this  form  of  verdict, 
and  the  judgment  thereon:  The  jury  say  that  the  defendant 
is  guilty  of  unlawfully  withholding  from  the  plaintiffs  the 
premises  described  in  the  plaintiffs'  declaration  (describing 
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ihem),  and  they  further  say  that  the  plainti£b  are  seised  and 
entitled  to  hold  the  aforesaid  premises  as  joint  tenants  in  fee- 
simple,  as  the  plaintiffs  have,  in  their  declaration,  complained 
against  the  said  defendant  The  judgment  is  in  strict  con- 
formity with  this  finding,  and  both  are  in  fiiU  compliance  wifb 
all  the  requirements  of  the  statute.  The  premises  are  de- 
scribed in  the  verdict — the  unlawful  possession  by  the  defend- 
ant  found,  and  the  estate  specified,  and  the  judgment  of  the 
court  is,  that  the  plaintiffs  recover  the  possession  of  the 
premises  according  to  the  verdict  of  the  jmy,  so  that,  ^^  in 
manner  and  form,''  the  judgment  was  correctly  rendered: 
Scates's  Comp.  217. 

As  to  the  second  error  assigned,  the  reasons  for  a  new  trial 
were:  1.  That  the  court  admitted  as  evidence  of  title  to  the 
land  in  controversy,  the  deed  from  one  Benjamin  Newman  and 
wife,  to  Jesse  T.  Newman  and  John  B.  Duncan,  the  same  be* 
ing  a  special  deed  of  trust,  together  with  a  paper  purporting  to 
be  a  deed  for  said  lands  from  the  said  Jesse  T.  Newman  and 
John  B.  Duncan,  to  the  plaintiffs.  2.  The  court  admitted  as 
evidence  of  legal  title  in  this  cause,  a  paper  signed  by  Benjamin 
Newman  and  others,  not  conveying  the  land  in  controversy  to 
any  person,  or  being  a  deed  of  any  kind  conveying  to  the 
plaintiffs  any  portion  of  said  land;  and  3.  All  the  deeds  and 
papers  presented  in  evidence  in  said  cause  by  the  plainti£Gi 
were  inadmissible  as  evidence,  and  did  not  prove  a  legal  title 
in  the  plaintiffs. 

This  error  will  be  considered  in  connection  with  the  first 
error  assigned,  as  they  embrace  the  same  matters. 

The  bill  of  exceptions  recites,  that  ^'  the  above  papers,  the 
execution  of  which  was  duly  proven  or  admitted,  was  all  the 
paper  evidence  in  the  case."  The  bill  of  exceptions  further 
states:  '^  The  defendant  objected  to  said  evidence  going  to  the 
jury,  which  objection  was  overruled  by  the  court"  The  ob- 
jection to  these  several  instruments  of  evidence  is  general, 
no  special  objection  to  any  one  of  them  being  stated.  Such 
objections  cannot  now,  for  the  first  time,  be  heard  in  this 
court.    This  is  a  settled  rule. 

In  the  case  of  Conway  v.  Casey  22  111.  139,  this  court  said 
that  parties  coidd  not  be  permitted  to  stand  by,  and  permit 
evidence  to  be  introduced,  without  specific  objections,  which  is 
competent  evidence  in  itself,  and  the  objections  to  which  is 
formal,  and  can  be  obviated  if  made  by  proof,  and  afterwards 
make  the  introduction  of  such  evidence  ground  of  objection  in 
this  court. 
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In  Sargeant  y.  KeUogg,  5  Gilm.  281,  it  was  held,  where  vari* 
HOB  objectionB  may  be  made  to  evidence,  some  of  which  may 
be  removed  by  oUier  proof,  the  party  making  the  objections 
ooght  to  point  out  8i)ecifically  those  he  insists  on,  and  thereby 
pat  the  adverse  party  on  his  guard,  and  afford  him  an  oppor- 
tanity  to  obviate  them.  He  should  not  be  permitted,  after 
interposing  a  general  objection,  to  insist  on  particular  objec- 
lions  in  this  court,  which,  if  they  had  been  suggested  in  the 
court  below,  might  have  been  instantly  removed.  So,  in  the 
case  of  Swift  v.  Whitney^  20  Dl.  144,  and  in  Bwniain  v.  BaUeyy 
27  Id.  410,  it  was  held,  where  evidence  is  obnoxious  to  a 
special  objection,  that  objection  must  be  stated.  But  the 
party  is  not  precluded  from  showing  in  this  court,  and  insist- 
ing upon  the  insufficiency  of  the  evidence,  or  of  availing  himself 
of  radical  defects  in  the  instruments  of  evidence,  which  could 
not  be  obviated  by  proof,  and  which  strike  at  the  foundation 
of  the  plaintiffs'  claim. 

The  defendant  was  the  source  of  the  plaintiffs'  title, — they 
claiming  through  a  deed  executed  by  him  to  Gregory  and 
Whitmore.  This  deed  is  tripartite, — appellant  and  wife 
being  parties  of  the  first  part,  Gregory  and  Whitmore  parties 
of  the  second  part,  and  Rhodes  and  Pegram,  as  partners,  parties 
of  the  third  part.  It  is  in  the  usual  form  of  a  deed  of  trust, 
,  conveying  to  them  absolutely,  and  to  the  survivor  of  them,  the 
premises  in  controversy,  together  with  a  large  number  of  other 
tracts  of  land.  ''  In  trust,  however,  for  the  following  purpose: 
Whereas  the  mercantile  firm  of  H.  R.  Gillespie  &  Co.,  of  which 
said  Henry  R.  Grillespie  is  a  member,  have  executed  and  de- 
livered to  Rhodes,  Pegram,  &  Co.,  their  two  negotiable  promis- 
sory notes  of  even  date  herewith,  both  payable  to  the  order  of 
said  Rhodes,  P^ram,  &  Co.,  one  for  the  sum  of  $4,238.87, 
due  on  the  1st  of  May,  1855,  and  the  other  for  the  sum  of 
14,470.12,  due  on  the  Ibitt  of  August,  1855.  Now,  if  said  notes 
«hall  be  well  and  truly  paid  at  their  maturity,  respectively, 
iben  this  deed  shaU  be  void,  and  the  property  hereinbefore 
conveyed  shall  be  released  at  the  cost  of  the  said  parties  of  the 
first  part,  but  if  said  notes,  or  either  of  them,  or  any  part  of 
cither,  shall  not  be  so  paid,  then  this  deed  shall  remain  in 
ioroe,  and  the  said  parties  of  the  second  part,  or  the  survivors 
cf  them,  or  the  heirs  and  assigns  of  such  survivors,  may  pro- 
ceed to  sell  the  property  hereinbefore  described,  or  any  part 
thereof  at  pablio  vendue,  to  the  highest  bidder,  at  the  court- 
in  Jacksonville,  Illinois,  for  cash,  first  giving  twenty 


832  Gillespie  v.  Smith.  [DliiioiB, 

days'  public  notice  of  the  time,  terms,  and  place  of  said  sale, 
and  of  the  property  to  be  sold  by  advertisement  in  some  news* 
paper,  printed  in  said  Jacksonville;  and  upon  such  sale,  shall 
execute  and  deliver  a  deed  in  fee-simple  of  the  property  sold 
to  the  purchaser  or  purchasers  thereof,  and  receive  the  pro- 
ceeds of  said  sale,  and  out  of  them  pay,  first,  the  costs  and 
expenses  of  this  trust,  and  next,  whatever  balance  may  be 
unpaid  on  said  notes,  whether  matured  or  not,  rebating  interest 
at  the  rate  of  ten  per  cent  per  annum  on  such  portion  thereof 
as  has  not  then  matured,  and  the  remainder  pay  over  to  the 
party  of  the  first  part,  with  a  covenant  that  the  party  of  the 
second  part  will  faithfully  execute  the  trust,''  etc.  The  deed 
is  dated  January  19,  1855,  and  duly  acknowledged  and 
recorded. 

The  notes  being  unpaid,  the  trustees  on  the  11th  of  January, 
1856,  advertised  the  lands  in  the  mode  required  by  the  deed 
for  the  sale  on  the  Ist  of  February,  1856,  without  redemption, 
and  on  that  day  they  were  sold  at  public  vendue  at  the  place 
designated  by  David  A.  Smith,  acting  as  agent  of  the  trus- 
tees, in  one  parcel,  to  one  James  W.  Robinson,  who  was  the 
highest  bidder,  for  the  gross  sum  of  $8,988.26,  which  was  paid 
down  in  cash. 

Immediately  after  the  sale,  Robinson  permitted  Benjamin 
Newman  to  take  his  place  as  purchaser,  in  consideration  of 
eleven  thousand  six  hundred  dollars  paid  him,  and  on  the 
12th  of  March,  1856,  the  trustees  executed  the  deed  to  New- 
man. This  deed  recites  the  printed  advertisement  for  the 
sale  of  the  lands,  describing  them  particularly,  with  the 
printer's  certificate,  and  there  is  made  as  part  of  the  deed, 
an  instrument  executed  five  days  after  the  sale,  signed  by 
appellant  and  Robinson,  of  the  following  purport:  "  Pursuant 
to  the  foregoing  annexed  notice,  at  the  time  and  place  therein 
specified,  with  the  assent  of  the  undersigned,  Henry  R.  Gil- 
lespie, the  lands  specified  in  said  notice,  were  offered  for  sale 
in  one  parcel  by  David  A.  Smith,  as  agent  for  the  trustees 
named  in  the  aforesaid  notice,  and  on  such  offering  were 
struck  down  to  the  undersigned,  James  W.  Robinson,  at  the 
sum  of  $8,988.26,  he  being  the  highest  and  best  bidder  there- 
for, which  he  paid  in  hand  in  full  satisfaction  of  the  deed  of 
trust  referred  to  in  said  notice,  and  the  costs  and  charges 
of  executing  and  foreclosing  the  same;  and  in  consideration 
of  the  sum  of  eleven  thousand  six  hundred  dollars,  the  said 
undersigned  assigns  and  transfers  his  said  purchase,  and  aU 
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benefit  of  the  same,  to  Benjamin  Newman,  and  reqaeets  said 
trustees  to  execute  to  him,  his  heirs  and  assigns,  the  proper 
deed  of  conveyance  and  assurance  of  the  premises.  Given 
under  our  hands  and  seals,  at,  etc.,  this  sixth  daj  of  Febru- 
ary, 1856." 

After  these  recitals,  the  deed  conveys  and  quitclaims  the 
lands  to  Benjamin  Newman,  his  '^  heirs  and  assigns  forever." 

In  opposition  to  these  facts,  it  is  now  said,  the  deed  of  ap- 
pellant was  but  a  mortgage  —  a  mere  security  for  the  payment 
of  his  notes,  and  that  the  sale  of  the  lands  was  invalid,  they 
having  been  sold  en  moiw^  and  without  redemption. 

Acknowledging  to  the  fullest  extent  the  doctrine  that,  in 
construing  deeds  and  other  written  instruments,  that  the  in- 
tention of  the  parties,  to  be  ascertained  from  the  face  of  the 
paper,  must  control,  we  are  entirely  satisfied  that  this  deed 
was  a  trust  deed,  and  conveyed  the  absolute  legal  title  in  the 
lands  to  the  trustees  Gregory  and  Whitmore. 

There  is  no  single  expression  in  this  deed  characteristic  of  a 
mortgage.  The  intention  of  the  parties  is  so  manifest  that  it 
was  designed  to  convey  the  legal  title  upon  a  declared  trust 
that  argument  could  not  make  it  plainer.  Nothing  contained 
in  the  deed  raises  a  presumption  even  that  it  was  intended 
only  as  a  security  in  the  nature  of  a  mortgage,  but  for  what  it 
really  is,  an  absolute  conveyance  on  a  declared  trust.  If  the 
deed  was  a  mortgage,  the  argument  of  the  appellant  as  to  the 
sale  under  it  might  have  force;  but  being  a  trust  deed,  it  is 
out  of  place. 

The  deed  of  trust  conveying  an  absolute  title  in  fee-simple 
to  the  trustees,  by  their  sale  ^nd  conveyance  to  Newman,  the 
like  title  was  vested  in  him.  No  right  of  redemption  exists  in 
any  party.  It  is  only  where  lands  are  sold  under  a  decree  in 
equity  for  the  sale  of  mortgaged  lands,  that  a  mortgagor  can 
redeem:  Scates's  Comp.  977.  Here  was  no  mortgage  and  no 
judicial  proceedings,  but  an  absolute  sale  of  the  lands  by  the 
parties  holding  the  title  in  fee-simple.  A  deed  of  trust,  or  a 
mortgage  with  power  to  sell,  renders  an  application  to  a  court 
unnecessary. 

That  it  was  sold  en  maase  cannot  now  be  objected,  as  the 
record  shows  they  were  so  sold  with  the  assent  of  the  appel- 
lant, who  acknowledged  at  the  same  time  the  agency  of  the 
party  selling.  It  is  only  upon  the  ground  of  fraud,  or  that 
some  one  may  have  been  prejudiced  by  a  sale  of  real  estate 
en  masae^  that  the  sale  would  be  set  aside  in  equity  because 
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tli6  property  was  not  sold  in  separate  paroels:  Sas$  v.  Ifeod^ 
5  Gilm.  171.  Nothing  of  this  kind  is  shown  in  this  case.  We 
know  no  rule  of  law  forbidding  the  absolute  owner  of  land  from 
employing  an  agent  to  conduct  the  mechanical  parts  of  a  sale^ 
or  acting  as  the  auctioneer,  even  if  the  legal  title  is  held  on  m 
trust  declared.  It  is  the  uniform  practice  to  employ  an  agent 
to  advertise  and  sell  lands  under  such  deeds.  It  is  no  delega- 
tion of  any  trust  confided-  to  the  trustees.  Although  trustees 
may  not  in  general  delegate  their  powers,  yet  that  they  may 
employ  solicitors  and  agents  to  do  ministerial  acts,  such  at 
the  sale  of  property,  and  acts  of  that  nature,  the  trustees  re- 
taining a  supervisory  power  of  them,  has  never  been  ques- 
tioned: Hill  on  Trustees,  474, 541.  But  they  were  the  absolute 
owners  of  the  fee  in  the  lands,  and  had  the  ability  of  themselves 
to  sell  them;  and  the  rule  is  well  understood,  where  a  party  is 
in  this  position,  he  may  act  by  an  agent  or  attorney:  Story  on 
Agency,  sec.  16;  Mason  v.  Waity  4  Scam.  133.  But  the  con* 
elusive  answer  is,  that  the  appellant  was  present  and  made  no 
objections,  but  in  fact  assented  in  writing. 

But  the  appellant's  counsel  says  there  is  no  evidence  of  this 
assent  to  sell  en  masse,  except  these  recitals  in  the  deed,  and 
they  are  not  admissible  as  evidence  against  appellant  or  any 
one  else  but  the  makers  of  the  deed.  This  recital  sets  forth  m 
written  agreement  between  appellant  and  Robinson,  the  hi^ 
est  bidder  and  purchaser  at  the  sale,  that  the  sale  of  the  lands 
in  one  mass,  and  turning  over  the  bid  to  Benjamin  Newman, 
were  made  and  done  with  the  consent  of  appellant  He  no 
doubt  received  the  benefit  of  the  advance  paid  by  Newman. 
But  the  specific  objection  that  appellant  had  not  executed  any 
such  assent  or  agreement  was  not  made  on  the  trial.  Had  it 
been  made,  it  could  have  been  easily  removed  by  calling  the 
subscribing  witness,  Mr.  Smith,  who  was  in  reach  of  the  court 
Such  proof  was  waived,  and  the  instrument  used  as  evidence 
without  a  specific  objection  to  this,  or  to  any  other  particular 
portion  of  it.  But  did  not  Robinson  and  the  appellant,  by 
their  own  voluntary  act,  become  parties  to  this  deed?  Th^ 
certainly  did,  and  being  parties  to  it,  are  bound  by  the  recitaLi 
in  it. 

The  objection  going  to  the  acknowledgment  of  the  deed  as 
having  been  taken  before  an  officer  not  authorized  to  take  it, 
is  in  the  same  category.  It  was  not  made  in  the  court  below, 
and  the  proper  execution  of  the  deed  was  admitted  by  the 
appellant 
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There  is  no  objection  made  to  the  deed  of  trust  from  Benja- 
mm  Newman  to  Jesse  T.  Newman  and  John  B.  Duncan,  except 
want  of  title  in  B.  Newman.  This  we  have  shown  to  have  no 
feundation.  B.  Newman  acquired  an  absolute  title  in  fee,  and 
he  may  have  disposed  of  the  lands,  a  matter  about  which  the 
appellant  cannot  possibly  have  the  least  concern.  We  refrain, 
therefore,  from  going  into  that  portion  of  the  case.  The  lands 
were  disposed  of  by  their  owner  to  pay  his  debts  by  agreement 
with  the  most,  if  not  all,  of  his  creditors,  and  by  a  good  and 
Talid  deed  the  title  to  the  premises  in  controversy  has  become 
vested  in  appellees.  After  the  conveyance  to  Benjamin  New- 
man, the  appellants  ceased  to  have  any  interest  in  the  lands, 
and  if  Newman  squandered  them,  his  creditors,  not  appellant, 
have  cause  to  complain.  This  is  not  a  creditor's  bill.  He 
was  Cairly  divested  of  his  title  by  his  own  voluntary  deed,  and 
the  lands,  or  their  proceeds,  were  appropriated  according  to 
the  deed.  They  discharged  his  debts,  and  if  they  have  not 
discharged  Newman's  also,  if  his  creditors  are  losers  by  the 
fanproper  conduct  of  his  trustees,  with  them  lie  the  demand 
&r  a  remedy. 

We  cannot  see  the  slightest  ground  of  defense  to  this  action, 
and  nothing  to  justify  any  claim  set  up  by  the  appellant. 
Belling  the  lands  e^i  masse  was  his  own  act,  and  he  can,  there* 
fore,  allege  no  fraud  therein.  The  deed  was  an  absolute  deed 
—  the  sale  under  it  was  irredeemable.  To  no  act  done  by  the 
owner  of  them  by  the  purchase  at  this  sale  can  the  appellant 
take  any  exception,  or  claim  any  right  as  against  the  appellees. 

There  being  no  error  on  the  record,  the  judgment  is  affirmed. 

Judgment  afl&rmed. 

Snmro  abids  Sale  or  Land  Sold  nr  Masse  Ixbxbad  ov  or  Siparati 
Faioelb:  Bee  Lajf  v.  Oibbanif  post,  p.  487*  and  note.  The  principal  ease  ia 
dfted  to  the  point  that  it  ia  only  on  the  ground  of  frand,  or  that  aome  one 
maj  hare  t>een  prejudiced  by  a  aale  of  landa  en  matte^  that  the  aale  will  ba 
let  aside  in  equity,  becanae  it  waa  not  aold  in  aeparate  paroeb:  Prathtr  t. 
Hm,  36  lU.  404;  Fainnan  v.  Ptdt,  87  Id.  163. 

Stidsmob  8H0ITU>  bs  Objected  to  when  Ottebed:  See  Clauter  v.  Stones 
Mte^  p^  2M,  and  note.  The  rule  that  objectaona  to  evidence  mnst  be  ipeoifio^ 
appiiea  only  to  inch  objectiona  aa  can  be  obviated  by  other  evidence  or  by 
the  act  of  the  party  or  the  court:  Ciauaer  v.  Stones  tupra,  and  note.  The 
principal  caae  ii  cited  to  the  point  that  objectiona  to  the  evidence  which 
■ight  have  been  obviated  if  made  at  the  trial  cannot  be  raised  for  the  first 
time  in  the  appellate  coort:  Bowrd  qfEdmeaUan  v.  Ortenebawn  ds  Soiu^  89  IlL 
615;  Omham  v.  Andernn,  42  Id.  517;  Ckmmqtr  t.  Dwnam!^^  84  Id.  870; 
EmmAl  v.  SdmomU,  47  Id.  85. 


/ 


Ohio  etc.  B.  R.  Co.  «.  MuHLnra^  pilinolfl^ 

Tbdbt  Died  is  DomirouBHiD  wsuim  ItoooAas:  See  JGmIt.  BHgg$t  71 
Am.  Deo.  1151,  and  note  66d. 

Tmrnni  hat  Emflot  Aucfnovn&  to  ILua  Salis:  CfSmm^a  Oaae^  17  A& 
Dee.  257;  MdOrtadyY.  LmmUUe,  68  Miei.  877,  oitmg  the  prinoipel  oeae. 

Plbab  Ck^NCLUDmo  to  Oouvtrt  hskd  ohlt  Sdolirb  to  Oomplbb 
Imon,  end  there  ia  no  neoeaiity  for  a  rale  to  add  it^  as  it  may  be  added  by 
the  dfifendant  if  be  ohoeee  to  do  lo^  and  a  trial  may  be  had  witiioat  it;  Nimmm 
y.  lftelv,85UL4e9;  £raMT.i¥0reois8SId8ia;eitfaM(tliepra 


Qmo  AND  MissiBsiFPi  K  R  Co.  v.  Muhuko. 

[lOiLLDion,  e.] 
Ohb  WaoHASBiDr  Ekplovid  bt  Railroad  OoMFAinr,  but  wfao^  in  f«nait  el 
hia  private  bnaineaa,  takee  paasage  on  the  oara  of  tiie  oompany,  ia  a  fM^ 
aenger,  though  no  fare  ii  oolleoted  from  him. 

LeASEUTT  of  PAflBENOBR  OaBBIU  18  VOT  AWIOISD  BT  TACT  THAT  Ko  FaH 

D  OoxuMnvD  from  the  injured  paaaenger;  the  only  inqnixyia,  whether  «r 
not  he  waa  lawfully  on  the  train. 
BAn.KOAP  OoHPAinr  OASBTnro  pAauofOKSB  on  Ck>ir8XKUonov  Tbaixb  bohI 
be  held  to  the  same  degree  of  diligenoe  aa  when  regular  paaengv 
ooaohoa  are  uaed. 

AcnoK  bj  Mohling  against  the  plaintiff  in  error  for  injmifli 
snstained  while  riding  on  one  of  the  trains  of  the  company. 
The  road  was  in  course  of  construction,  and  the  plaintiff 
boarded  a  construction  train  for  the  purpose  of  being  carried 
to  a  town  on  the  road,  and  of  purchasing  there  a  sack  of  flour, 
and  while  the  train  was  crossing  Shoal  Creek  the  trestle  bridg- 
ing gave  waj,  precipitating  the  cars  to  the  ground  below,  and 
thereby  injuring  the  plaintiff.  The  evidence  showed  that  the 
plaintiff  had  been  in  the  employ  of  the  company  as  an  axe- 
man, and  had  worked  in  leveling  the  roadway,  and  two  days 
before  the  accident  had  been  engaged  in  this  work.  Verdict 
for  the  plaintiff.  Motion  for  a  new  trial  overruled,  and  ezrofS 
by  the  defendant. 


William  HotmeSj  for  the  plaintiff  in  error. 
Oustafjua  KcBmer^  for  the  defendant  in  error. 

By  Court,  Walker,  J.  The  evidence  shows  that  defendant 
in  error,  when  he  received  the  injury,  was  going  from  his  resi- 
dence to  Trenton  or  Summerfield,  to  purchase  flour.  He  was 
in  the  pursuit  of  his  own  business,  and  not  that  of  the  com- 
pany.   Whatever  might  have  been  his  former  relations  with 
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ihe  companj,  he  was  then  engaged  in  his  own  business.  He 
was  at  ibat  time  in  the  situation  of  any  other  stranger  to  or 
passenger  upon  the  road,  liable  to  no  greater  burdens  nor  en- 
titled to  more  privileges  than  any  other  passenger  similarly 
situated.  He  had  no  control  over  the  running  of  the  train, 
was  not  then  engaged  in  the  business  of  the  company,  and 
was,  as  far  as  this  record  discloses,  free  from  all  negligence, 
and  was  in  no  wise  responsible  for  the  injury,  nor  did  his  con- 
nection with  the  road  in  the  remotest  degree  contribute  to  the 
misfortune. 

The  evidence  clearly  shows  that  this  trestle-bridge  was  im- 
perfectly and  insecurely  constructed.  This  is  not  controverted. 
It  must  then  follow  that,  as  the  injury  was  produced  by  the 
insufficient  structure  made  by  the  company,  and  without  any 
iault  of  plaintiff  in  error,  the  company  should  be  responsible. 

It  is,  however,  urged  that  the  plaintiff  had  paid  nothing  for 
his  paflsi^.  This  can  make  no  difference,  as  the  company 
had  the  right  to  demand  the  fare  at  the  time  he  came  upon 
the  road|  and  upon  failing  to  pay  might  have  put  him  from 
the  cars.  Or  tbey  might  have  afterwards  collected  it,  or 
if  the  company  was  indebted  to  him,  as  the  evidence  tends  to 
show,  they  could  hove  deducted  it  from  that  indebtedness* 
But  even  if  they  were  carrying  him  gratuitously,  it  could 
make  no  difference:  OiUentoater  v.  Madison  and  Indianapolis 
B.  R.  Co.^  6  Ind.  339  [61  Am.  Dec.  101];  Philadelphia  etc. 
R,  R.  Co.  V.  Derby y  14  How.  (U.  S.)  468.  When  a  person  is 
upon  a  train  under  such  circumstances,  the  only  inquiry  is, 
whether  he  was  lawfully  there,  and  not  whether  he  had  paid 
his  money  for  the  privilege.  So  that,  in  point  of  fact,  it  can 
make  no  difference  in  this  case  whether  plaintiff  in  error  had 
paid  for  his  passage,  or  whether  he  was  there  by  permission,  to 
be  carried  without  compensation,  as  it  does  not  appear  that 
it  was  unlawfuL  The  evidence  shows  that  the  road  had  been 
carrying  passengen  for  pay  on  their  construction  trains,  and 
they  must  be  held  to  the  same  degree  of  diligence  with  that 
chiu'acter  of  train  as  with  their  regular  passenger  coaches, 
ior  the  safety  of  the  persons,  and  lives  of  their  passengers: 
Chicago  and  Burlington  R,  22.  Co,  v.  Uazzard^  26  111.  373. 

In  view  of  the  whole  of  the  evidence  in  this  case,  the  com- 
pany must  be  held  liable  for  the  injury.  The  evidence  war- 
rants the  verdicti  and  as  no  error  is  perceived  in  this  record| 
the  judgment  must  be  affirmed. 

Judgment  affirmed. 

''-^  Vou  LXXXl-tt 
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Dmbbi  or  Cabm  Bzactid  of  OABRnsa  of  Pasungxbs:  TViOerT.  ToM^ 
70  Am.  Deo.  605^  note  dtiDg  prior  oases  688;  with  respect  to  road,  Tehicle^ 
and  appliaaoes:  Curtk  ▼.  Rocke&ter  etc  IL  R.  Co.,  75  Am.  Dec  258^  and  note 
S68. 

PaTMBMT   of    FABS   as  AfFBOTDIO    LiABILTFT    of    VAaBBSOEB.    CiinrTWLT 

NbUtm  T.  WetUm  M.  B.  CorjKt  69  Am.  Deo.  623,  note  628;  see  Zneot  t.  If&m 
Becfford  etc  B.  B,  Co,,  6Sld^  4M  ;  Oakmi  etc  B.B.O0.  ▼.  Tanoood,  65  UL 
682.  In  Toledo  etc  B'y  (Jo.  t.  Brook»,  81  El.  249,  it  is  held,  distfngnishing 
the  prinoipal  oase^  that  no  reoo^ery  can  be  had  of  a  railroad  company  for  a 
psnonal  injury  to  a  passenger  on  its  train  of  cars  or  for  his  death,  caused  bj 
■tare  negUgenoe  when  he  knowingly  and  f randulently  indncea  the  oondnoter 
to  disregard  his  dn^  and  defraud  the  company  out  of  the  amooat  ef  Us 
fare  for  his  own  profit. 


Bbst  V.  Allen. 

fSO  iLUiroia,  soil 

BoDiniABT  Diiuais  mat  bi  Awabbkd  nr  TvmtAm  vob 

Fl.AZzniFF'B  Puoosis  and  willfolly  damaging  his  goods,  notwitfastaadi^g 
the  defendant  made  the  entry  in  good  faith  ondar  the  belief  that  he  had 
a  ri^^t  to  enter.  A  willful  injnry  to  goods  is  as  much  a  groond  te 
exemplary  damages  as  a  willful  enlary. 

HoimriBAD  Law  of  Iluvoib  Makbi  Relkasb  of  BmnsnuD  Bisbt  »r 
Win  NacnaABT  to  the  Talidity  of  all  conveyaaoes  of  the  homestead. 
and  a  deed  of  tnist  or  mortgage  of  the  premisoi^  and  a  sale  tfaereondet; 
is  inralid  without  such  release. 

Tbbbpabb  by  Allen  against  Best  and  Snell  for  entering  plains 
tiff's  house  and  injuring  the  furniture.  The  defendant  pleaded 
not  guilty,  and  that  he  was  the  owner  of  the  house  and  entitled 
to  the  possession,  and  that  he  and  his  servant  Snell  entered 
the  premises  and  removed  the  goods  and  chattels  of  the  plain- 
tiff without  unnecessary  damage.  Best  claimed  titie  under  a 
mortgage  of  the  premises  executed  to  him  by  the  plaintiff 
Allen,  with  the  power  of  sale  in  case  of  default  of  payment  of 
the  note  as  security  for  which  the  mortgage  was  given.  Best 
sold  the  premises  under  this  power  to  one  Sparks,  and  executed 
to  him  a  deed.  Afterwards  Sparks  quitclaimed  to  Beet. 
Defendants  excepted  to  the  instructions  given.  The  verdict 
was  for  the  plaintiff  for  $134.  Motion  for  new  trial  overruled, 
and  appeal  by  the  defendants. 

QHbtrt  and  Rinakerj  for  the  appellants. 

0.  A.  Walker,  and  Sttuiri,  Edwards^  and  Broum,  for  the  a^ 
peUee. 
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By  Courts  Caton,  0.  J.  We  think  both  of  the  Instractions 
given  for  the  plaintiff  are  correct.  In  the  first,  the  jury 
are  told  that  if  the  defendant  entered  the  plaintiff's  premises 
and  willfully  damaged  his  goods,  they  may  give  exemplary 
damages.  It  is  argued  that  if  the  defendant  entered  in  good 
faith,  and  under  the  belief  that  he  had  a  right  to  enter  and 
eject  the  plaintiff's  family,  that  his  willful  injury  of  the  goods 
in  doing  so  should  not  subject  him  to  smart  money.  We  do 
not  so  understand  the  law.  A  willful  injury  of  the  goods  is 
aa  much  a  ground  for  exemplary  damages  as  a  willful  entry 
when  the  party  knows  he  had  no  right  of  entry. 

The  second  instruction  is  this:  "That  if  they  believe,  from 
the  evidence,  that  the  plaintiff  in  this  cauife  was  in  possession 
of  and  occupjdng  the  said  premises  as  a  homestead  at  the 
time  of  the  execution  of  the  mortgage  from  plaintiff  to  de- 
fendant, and  that  Frances  B.  Allen  is  the  wife  of  said  plaintiff, 
and  was  so  at  the  date  of  the  mortgage,  and  that  she  still 
continued  to  occupy  the  same  as  a  homestead,  the  possession 
of  the  said  Frances  B.  Allen  is  the  possession  of  the  plaintiff; 
and  that  plaintiff,  under  the  act  of  the  legislature  entitled 
*  homestead,'  in  force  July  4,  1851,  is  entitled  to  retain  posses- 
don  of  said  premises,  notwithstanding  said  mortgage,  and  the 
jury  must  find  for  the  plaintiff." 

As  this  mortgage  was  in  effect  a  deed  of  trust,  containing  a 
power  of  sale,  and  under  which  the  property  was  sold,  it  is  in- 
Bisted  that  it  is  not  affected  by  the  homestead  law  of  1851. 
That  may  be  true;  but  this  mortgage  was  executed  in  1860, 
and  consequently  comes  under  the  operation  of  the  amend* 
ment  of  1857,  which,  as  we  have  decided  at  this  term,  in 
the  case  of  Patterson  v.  King,  29  111.  514,  applies  to  all  con- 
veyances, and  makes  the  release  of  the  homestead  right  by 
the  wife  necessary  to  the  validity  of  all  conveyances  of  the 
homestead.  Under  this  decision  this  instruction  was  un- 
doubtedly right  The  plaintiff  was  prima  facie  the  owner  of 
the  land. 

We  shall  not  review  the  evidence  on  the  motion  for  a  new 
trial.  We  are  entirely  satisfied  with  the  verdict.  Here  was 
an  unwarrantable  attempt  by  the  defendant  to  take  the  law 
into  his  own  hands,  in  a  case  where  he  had  no  right  to  take 
the  poMOBoion,  and  even  if  his  title  had  been  good  he  should 
have  brought  qectment  to  obtain  the  possession.  And  in 
removing  the  plaintiff's  goods,  we  agree  with  the  jury  that  the 
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evidence  shows  he  did  willful  damage.    All  the  dxeomBtsDoefl 
4>f  the  case  show  an  aggravated  outrage. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

CbwszAircai  or  HemanLAO:  fl—  BImji  v.  Haggis  ftii;f.4MtiadM>id^ 
tigpriflroMM.    The  priac^  mm  JM  dtod  Is  the  pdat  tiuit  it  ii  ■■■witiil  k 
a  fdMM  of  the  hoBMrteftd  i%ht  tiM*  IIm  wift  dmM  Join  la  IIm  d^ 
«M|T.  JBteT,  S5IIL106. 

SoiftLAXT  DAMAam,  wwa  Awabdxd:  8m  Smkhmkkr,  JTortf,  75  Aia 
1W  481^  aoto466}  NmOfimmdc  B.It.C%r.  Hwr^  74  Id.  785t  0U»* 
A  IK.  a».  T.  TkidaB,  Id.  269;  OWI00  ▼.  Drafts  Id.  406;  and  aoto  4U|  fW- 
ton  T.  Rhmm^  78  Id.  116;  iVoria  BiHge  Avfn  ▼.  Loomtfi^  71  UL  M^  Mki 

\%  Hml0if  T.  ^mofa^  Id.  S62,  noU  oiting  prior  omm  S56. 


CASES 


or 


SDPREMB  COURT  OF  JUDICATURE 


OF 

INDIANA. 


Pbootob  V.  Owens. 

[18  JSftHAVA,  2LJ 
WOBM^  flPOUai  Of  WOMAll»  A&K  ACTIOIIABLB  PKB  SBx   "  BldeH  MW  OT 

told  iiM  that  on  Simdaj»  at  the  camp-meeting,  he  either  loared  or  drove 
Jane  Ofrana  and  a  man  mppoeed  to  be  Jo.  I>earmond,  ap  from  behind  a 
log;  lie  and  othen  inppoied  it  to  be  Jo.  Deannond;  they  broke  and  ran; 
I  [Baden]  got  her  paraeol  and  handkerchief,  and  if  any  one  don't  beliere 
mm^  they  oan  oome  and  aee  them." 

WoBM  Cajuoulatxo  to  Induct  Hkabkim  to  Suspict  that  the  plaintiff  waa 
goilty  of  adnltery,  are  actionable  per  $e, 

tM  AonoH  fOB  Slahdsr,  Coxtbt  mat  Pbrmit  PLAcmrv  to  Amrnd  hia  oom- 
plaint,  after  the  trial  haa  been  entered  npon,  by  inserting  additionaS 
wwdip  or  by  ootteoting  thoee  already  in  the  oompUint,  but  not  by  inaert- 
ing  an  entirely  new  aet  of  wordi  eaientially  different  from  those  previa 
oamky  alleged. 

Appkal  from  the  Decatur  circuit  court.  The  opinioD  states 
Ihe  case. 

Cufnback  and  Bonner^  for  the  appellant. 

0.  B.  Hord  and  /.  S,  Scobej/f  for  the  appellee. 

By  Court,  Worden,  J.  This  was  an  action  for  slander  bj 
the  appellee  against  the  appellant  Trial,  verdict,  and  judg* 
iMQt  for  the  plaintiff. 

There  was  a  demurrer  sustained  to  the  third  paragraph  of 
Ihe  defendant's  answer.  This  is  assigned  for  error,  but  the 
point  is  not  noticed  in  the  brief  of  counsel  for  the  appellant^ 
henoe  it  will  not  be  noticed  by  us.  It  is  claimed,  however^ 
thai  the  complaint  is  bad.    The  complaint  is  clearly  good,  as 
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it  charges  that  the  defendant  said  of  the  plaintiff,  inter  aUa^ 
that  she  was  caught  in  the  very  act  of  adultery. 

On  the  trial,  the  plaintiff  proved  that  the  defendant  said  of 
the  plaintiff,  that  '*  Baden  saw  or  told  him  that  on  Sunday,  at 
the  camp-meeting,  he  either  scared  or  drove  Jane  Owens,  and 
a  man  supposed  to  be  Jo.  Dearmond,  up  from  behind  a  log;  he 
and  others  supposed  it  to  be  Jo.  Dearmond;  that  they  broke 
and  ran,  and  that  he  [Baden]  got  her  parasol  and  handker- 
chief, and  if  any  body  did  not  believe  him,  he  could  oome  and 
see  them."  The  plaintiff  then  asked  the  witness,  by  whom 
the  speaking  of  the  words  was  proven,  what  he  understood  the 
defendant  to  mean  by  what  he  said  about  the  parties  being 
scared  up.  This  question  was  objected  to,  but  the  objection 
was  overruled,  and  the  witness  answered  that  he  understood 
the  defendant  to  mean  that  the  parties  were  caught  in  the  act 
of  sexual  intercourse.  The  admission  of  the  testimony  as  to 
the  understanding  of  the  witness  is  relied  upon  for  a  reversal. 
In  what  cases  the  jury  are  to  judge  of  the  meaning  of  the 
words,  and  when  and  for  what  purposes  the  understanding  of 
those  to  whom  they  are  addressed  may  be  proven,  are  points 
which  we  deem  it  unnecessary  here  to  decide.  The  following 
authorities,  however,  may  be  cited  as  having  more  or  less  bear- 
ing upon  these  questions:  Prichard  v.  Hoyd^  2  Ind.  154; 
Thompson  v.  OrimeSy  5  Id.  385;  Smawley  v.  Stark,  9  Id.  386; 
Ausman  et  Ux.  v.  Veal,  10  Id.  355  [71  Am.  Dec.  331],  and  note 
2;  SneU  v.  Snow,  13  Met  278;  MiUer  v.  Butler,  6  Cush.  71 
[52  Am.  Dec.  768];  2  Oreenl.  Ev.,  8th  ed.,  sec.  417,  and  note; 
2  Starkie  on  Slander,  p.  51;  Justice  v.  Kirlin,  17  Ind.  688;  1 
Starkie  on  Slander,  p.  60,  and  notes. 

The  words  thus  proven  arc,  in  our  opinion,  slanderous  and 
actionable  per  se.  To  be  sure,  adultery  is  not  directly  and  in 
terms  charged,  neither  is  it  necessary  that  it  should  be.  Thus 
in  Drummond  v.  Leslie,  5  Blackf.  453,  it  was  held  that  if  the 
words  were  calculated  to  induce  the  hearers  to  suspect  that 
the  plaintiff  was  guilty  of  the  orime,  they  were  actionable.  See 
also  1  Starkie  on  Slander,  59.  So  also  in  Shields  v.  Cunninff- 
ham,  1  Blackf.  86,  it  was  held  that  a  charge  that  Dr.  Eddy 
made  an  appointment  with  the  plaintiff,  scaled  the  walls,  and 
went  to  bed  to  her,  were  actionable.  In  Ouard  v.  Risk,  11  Ind. 
156,  it  was  held  actionable  to  charge  the  plaintiff  with  having 
slept  with  George  Vcstill  two  nights.  In  neither  of  these  cases 
was  adultery  charged,  but  was  left  to  be  inferred  from  Ceu^ 
that  were  charged.    The  inference  that  adultery  was  commiV 
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led  was  no  doubt  naturally  and  correctly  drawn  from  the  facta 
charged.  So  here,  if  Baden  scared  or  drove  the  parties  up  from 
behind  a  log  at  a  camp-meeting;  if  they  broke  and  ran;  and 
i(  in  the  plaintiff's  flight  and  perturbation,  she  left  behind  her 
parasol  and  handkerchief,  which  fell  into  the  hands  of  Baden 
ts  trophies,  the  conviction  naturally  and  almost  irresistibly 
ftvoes  itself  upon  the  mind  that  adultery  was  either  commit- 
ted or  about  to  be  committed.  At  all  events,  it  would  cause 
persons  to  very  strongly  suspect  that  such  was  the  case. 

The  words  proven  being  actionable  in  themselves,  the  de- 
fendant was  not  injured  by  proof  that  the  witness  understood 
Ihem  in  an  actionable  sense.  Hence  we  need  not  decide 
whether  the  testimony  was  admissible,  the  error,  if  error  was 
committed,  being  harmless. 

But  it  is  objected  that  the  words  proven  vary  from  those 
charged  in  the  complaint  There  are  several  sets  of  words 
charged  in  the  complaint,  some  of  which  are  substantially  the 
tame  as  those  proven,  varying  in  some  slight  particulars.  The 
variance  might  have  been  cured  by  an  amendment  below, 
within  the  ruling  in  Lister  v.  McNealj  12  Ind.  302;  and  the 
amendment  will  be  deemed  to  be  made  here:  2  R.  S.  1852,  p^ 
162,  sec.  580. 

An  instruction  of  the  court  is  complained  of.  The  one  al- 
taided  to  is  somewhat  lengthy,  and  need  not  here  be  set  out. 
It  asserts  no  proposition  of  law,  nor  does  it  take  from  the  jury 
the  consideration  of  the  facts.  It  might  be  regarded  as  a  short 
disquisition  on  mental  philosophy,  stating  the  influence  which 
''extreme  piety,  bigotry,"  or  self-righteousness,  may  have  upon 
the  minds  of  some  persons  in  drawing  conclusions  as  to  char- 
acter from  given  premises. 

But  as  no  legal  proposition  is  asserted,  and  the  case  was  lefk 
fiiUy  to  the  consideration  of  the  jury  on  the  facts,  we  cannot 
•ay  that  any  error  was  committed. 

The  judgment  is  aflSrmed,  with  costs,  and  one  per  cent 
damages. 

WoBSB  iMPirroro  Obimi  abb  Aotionablb  pbb  8b:  See  Little  y.  BarlotB, 
71  Am.  Bee.  219,  note  220^  where  other  cases  are  coUected.  Words  impat* 
lug  to  female  want  of  dhastity  are  actumable  per  se:  Smith  ▼.  Silence,  66  Id. 
1S7,  note  143. 

OOMTBTJUiOr  OF   TlSTIMOirr  AS  TO  HOW  WmrBSSXS  UnDBBSTOOD  LtBMSr 

eOB  Mattbb:  See  ff4udt$  t.  Pofton,  63  Am.  Dec.  266,  note  268,  where  other 
are  collected.    In  an  action  for  libel,  the  plaintiff  may  prove  by  wit> 
whom  and  what  they  understood  certain  words  in  pnblished  articles 
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to  refer  to:  Ih  Armomi  ▼.  AmuOrong,  37  IiuL  56,  citing  tbe  prinoipal 
Where  the  worda  proren  are  actionable  in  themeelTes,  the  defendant  ia  not 
injured  by  proof  that  witneaaea  understood  them  in  an  actionable  eenae:  Oabt 
▼.  IlcCfkmiB,  63  Id.  547.  citing  the  principal  case. 

It  IB  NOT  Nressabt  that  Adultery  bb  Chabokd  nr  Tbkmb;  it  ia 
■officient  if  the  inference  that  adultery  was  committed  may  be  fairly  dmim 
€rom  the  matters  which  are  charged:  Wattf^  ▼.  Waugh,  47  Ind.  684;  i?oe  ▼. 
OhUwood,  36  Ark.  214,  both  dting  the  principal  case;  see  also  Walton  ▼.  Sm- 
gldon,  10  Am.  Bee  472. 

The  fbihgipal  oass  la  orna>  in  Oebhari  ▼.  BarbeU,  67  Ind.  384»  to  the 
point  that  exceptions  taken  by  the  appellant»  bnt  not  discnssed  in  his  brie( 
will  not  be  eonsidered  by  tbe  court;  and  in  Record  ▼.  Kd/dham^  76  Id.  486,  to 
the  point  that  after  a  Jury  haa  been  sworn,  and  evidenoe  heard,  a  oonplaail 
eannot  be  amended  so  as  to  introdnoe  a  new  oaose  of  action. 


Banbemeb  V.  Maob. 

[18  IWDIAMA,  27.] 

AvTBBxranfiHT  or  Bali  or  IiANDs  Mobtqaobd  to  Tbust  FOhim^  whioh 
haa  been  published  for  aixty  days  before  the  day  of  aale,  ia  anfficient,  and 
ia  not  yitiated  by  the  fact  that  in  the  deacription  of  the  lands  such  ab> 
breviations  as  these  are  uaed:  "The  w.  hf.  of  the  n.  w.  qr.  of  seo.  35,  in 
t.  23  n.,  of  r.  4  w." 

Auditor  of  Statb  mat  Act  bt  Deputy  at  Sale  of  Lands  mortgaged  to 
trust  funds.  And  if  such  deputy  is  regularly  appointed  and  acta  in  that 
capacity  after  having  taken  hia  oath  of  office  before  a  person  notantfaor- 
iaed  to  adminiater  auch  oath,  he  will  be  deemed  an  officer  ds/aetot  and 
his  acta  will  be  held  Talid  in  reapect  to  third  peraons  who  may  ba  intor> 
eated,  where  he  ia  not  himaelf  a  party,  and  not,  therefore^  eallod  i^oa 
to  Justify  acta  done  in  hia  official  capacity. 

Scan  Ofhosrs  are  hot  Bouvd  to  Otier  for  Sali^  zk  PABGna^  laada 
mortgaged  to  troat  funda;  bnt  they  may  do  ao^  if  neoeasary,  to  enable 
them  to  realifle  the  amount  of  the  debt  and  ooata. 

Iir  GoNnBuzNo  Statute  "Mat"  will  be Ckwiif juixd  io  be  SmovntooB 
WITS  "  Shall,"  where  the  publio  or  third  penooa  haTo  a  claim  tfa  Jmn^ 
that  the  power  ahonld  be  exercised,  bat  when  ttdsisnol  the  oaae^  **w»j^ 
will  not  be  oonstmed  as  "shaU.** 

Appeal  fix>m  the  Tippecanoe  dionit  ooort  The  cfinkm 
itetes  the  case. 

Oeorgt  Oardfuty  for  ihe  appellanta. 

/>.  Mau  and  K  O.  Oregory,  for  the  appellees. 

By  Coarti  DAyisoN^  J.  This  was  a  suit  by  John  C.  Banse- 
mer  and  others,  the  heirs  at  law  of  Loyal  Fairman,  deceased, 
against  Daniel  Mace  and  others,  to  set  aside  a  sale,  made 
under  a  mortgage,  on  the  west  half  of  northwest  qoarter  of 
section  86,  in  township  23  north,  of  range  4  west,  in  Tippe* 
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canoe  County.  The  mortgage  bears  date  of  Maj  8,  1839, 
and  was  exeoated  by  Fairman,  while  in  life,  to  Nathan  B. 
Palmer,  superintendent  of  the  loan  office,  to  secnre  the  pay- 
ment of  fimr  hundred  dollars  to  the  college  fund,  at  five  years, 
with  nine  per  cent  interest,  payable  yearly  in  advance.  It  is 
averred  in  the  complaint  that,  on  the  23d  of  January,  1858, 
the  principal  and  interest  due  on  the  mortgage  amounted  to 
$589.90,  and  that  on  said  day  the  real  estate  so  mortgaged  was 
offered  for  sale,  ostensibly  by  John  W.  Dodd  as  auditor,  and 
Aquilla  Jones  as  treasurer,  of  state,  and  sold  to  Daniel  Mace 
and  Godlove  O.  Behm  for  $410.  This  sale  is  alleged  to  be 
irregular  and  Yoid:  1.  Because  the  advertisement  under  which 
it  was  made  was  insufficient;  2.  The  auditor  and  treasurer 
did  not  attend  the  sale,  either  in  person  or  by  deputy;  3.  The 
mortgaged  premises  were  not  offered  for  sale  in  parcels,  though 
they  were  of  the  value  of  three  thousand  dollars,  and  capable 
of  being  divided.  The  issues  weje  submitted  to  the  court  for 
trial.  Finding  for  the  defendants,  motion  for  a  new  trial  de- 
nied, and  judgment,  etc.  The  only  question  raised  in  argu- 
ment is,  Was  the  evidence  sufficient  to  sustain  the  finding  ? 

A  transcript  of  the  record  of  the  sale,  from  the  auditor's 
office,  authenticated  by  the  auditor  of  state,  was  given  in  evi- 
dence. By  that  transcript  it  appeared  that  the  sale  of  the 
land  was  duly  advertised  in  the  Indiana  State  Sentinel,  a 
newspaper  of  general  circulation  published  at  Indianapolis, 
for  sixty  days  prior  to  the  23d  of  January,  1858,  the  day  of 
sale.  But  the  advertisement  itself,  as  printed  in  said  news- 
paper, was  also  given  in  evidence,  which,  so  far  as  it  relates 
to  the  sale  in  question,  reads  thus: — 

''Sals  or  Lands  Mobtqaoed  to  Trust  Funds.  —  The  fol- 
lowing described  lands  will,  on  Saturday,  the  twenty-third  day 
of  Januajry  next,  between  ttie  hours  of  nine  o'clock  a.  m.  end 
four  o'clock  p.  M.,  at  the  court-house  door,  in  the  city  of  In- 
dianapolis, be  offered  for  sale  to  the  highest  bidder,  the  same 
having  been  mortgaged  to  the  state  of  Indiana,  to  secure  the 
payment  of  loans  made  on  account  of  several  funds  therein 
named.  No  bid  will  be  taken  for  a  less  sum  than  the  amount 
ehargeaUe."  The  advertisement  then  proceeds  to  describe 
various  tracts  of  land,  and  among  them  the  land  in  contro- 
versy is  described  as  follows:  ''No.  306.  The  w.  hf.  of  the 
n.  w.  qr.  of  sec.  35,  in  t.  23  n.,  of  r.  4  w.,  containing  eighty 
acres  in  Tippecanoe  County;  mortgaged  by  Loyal  Fairman. 
Principal,  interest,  damages,  and  costs,  $554.30." 
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This  advertisement  is  said  to  be  objectionable  because  it  has 
no  date;  because  it  does  not  sufficiently  describe  the  property 
to  be  sold;  because  it  states  the  sum  due  to  be  $654.30  when 
the  amount  actually  due  was  $589.90;  and  because  the  fundi 
on  account  of  which  the  land  was  to  be  sold,  is  not  named. 
None  of  these  objections  are  available.    The  proof  is  that  the 
advertisement  was  published  sixty  days  prior  to  the  23d  of  Jan- 
uary, 1858,  and  it  sufficiently  shows  that  these  sixty  days  were 
next  before   the   day  of   sale.      The   abbreviations  in   the 
description  of  the  land  are  easily  understood,  and  more- 
over, the  statement  in  efiect  that  the  tract  of  land    oon- 
tained  eighty  acres,  was  situated  in  Tippecanoe  County,  and 
was  mortgaged  by  Loyal  Fairman,  was  of  itself  a  description 
sufficient  in  an  advertisement  of  sale.    Nor  was  it  at  all  im- 
portant that  the  particular  fimd,  out  of  which  the  loan  was 
made,  should  be  named  in  the  advertisement,  or  that  the 
amount  due  should  be  therein  accurately  stated,  becauBs  the 
omission  to  state  in  the  advertisement  the  name  of  the  fund, 
or  the  exact  sum  to  be  collected,  could  not,  to  any  extent,  vaiy 
the  result  of  the  sale,  or  affect  the  rights  of  the  parties.     Iji 
reference  to  the  second  alleged  irregularity,  namely,  that  the 
auditor  and  treasurer  did  not  attend  the  sale,  the  proof  is  that 
the  treasurer  did  attend;  that  Dodd,  the  auditor,  was  not  per- 
sonally present,  but  that  one  Trumble  G.  Palmer  attended, 
and  acted  as  deputy  auditor.    The  statute  says:  "At  the  time 
apiK>inted  for  such  sale,  the  auditor  and  treasurer  of  state  shall 
attend":  1  R.  S.,  p.  510.    There  is,  however,  another  statate 
which  authorizes  the  auditor  to  appoint  a  deputy,  and  provides 
that  he  "shall  take  the  oath  required  of  his  principal,  and 
majr  perform  all  the  official  duties  of  his  principal,  being  snb* 
ject  to  the  same  regulations  and  penalties":  Id.,  p.  256,  sees. 
1,  2.    No  doubt  the  sale  of  the  land,  in  this  instance,  was  an 
official  duty  which  the  auditor  could  perform  by  deputy.     But 
it  appeared  in  evidence  that  Palmer,  though  he  was  regularly 
appointed  as  deputy,  had  the  oath  which  he  took  as  such  ad- 
ministered by  the  auditor  himself.    Hence  it  is  insisted  that 
he  could  not  legally  act  under  his  appointment.    This  position, 
when  applied  to  the  case  at  bar,  is  not  strictly  correct.     Our 
statute,  it  is  true,  confers  no  authority  upon  the  auditor  of 
state  to  administer  such  oath;  and  Palmer  was  not,  therefore, 
properly  inducted  into  office.    He  was,  however,  regularly 
appointed,  and  the  evidence  proves  that  as  deputy,  he  had  dia 
charged  the  duties  of  auditor  continually  since  the  14th  of 
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March,  1857;  and  the  result  is,  he  must,  in  the  perfonnance  of 
the  duties  of  auditor  at  the  sale  in  question,  be  regarded  a 
deputy, — not  de  jure,  but  de  facto.  This,  then,  being  the  case, 
the  sale,  so  far  as  it  was  conducted  by  Palmer,  is  legal  and 
uperative,  because  the  rule  is  well  established  that  the  act  of 
ED  officer  de  facto^  in  the  ordinary  exercise  of  the  functions  of 
Us  office,  are  valid  in  respect  to  third  persons,  who  may  be 

This  rule  is  deemed  necessary  to  prevent  a  fSsdlure 
ice.  Thus  it  has  been  decided  that  *^  the  acts  of  a  deputy 
-ilierifr  duly  appointed,  but  not  having  taken  the  required  oath, 
in  levying  an  execution  on  real  estate,  were  valid,  as  they 
lespected  third  persons":  Buckman  v.  RuggleSj  16  Mass.  180 
£8  Am.  Dec.  98];  People  v.  Collins^  7  Johns.  549;  McQregor  v. 
Balch,  14  Vt  428  [89  Am.  Dec.  231];  Wheeler's  Am.  Com. 
Law,  p.  142.  Where,  however,  an  officer  is  himself  called 
i^on  to  justify  an  act  done  in  the  discharge  of  his  official 
duties,  his  defense  will  not  be  held  effective,  unless  it  shows, 
not  only  a  valid  election  or  appointment,  but  also  his  legal 
induction  into  office:  Courser  v.  Powers^  Am.  Law  Reg.,  N.  S., 
268,  and  cases  there  cited.  But  in  the  case  before  us,  -the 
deputy  auditor  is  no  party,  and  is,  of  course,  not  called  upon 
to  justify  his  official  conduct  at  the  sale.  He  has  no  interest 
in  the  suit^  and  his  acts  are  considered  only  so  far  as  they 
relate  to  the  interest  of  third  persons,  and  must  in  that  respect 
be  held  valid. 

The  third  alleged  irregularity  m  the  sale  remains  to  be  con- 
flidered.  Were  the  state  officers,  who  conducted  the  sale,  bound 
(o  offer  the  mortgaged  lands  in  parcels?  The  statute  provides 
that  "  the  auditor  shall  make  sale  of  so  much  of  the  mort- 
gaged premises,  to  the  highest  bidder,  for  cash,  as  will  pay  the 
amount  due  for  principal,  interest,  damages,  and  costs,  and 
•uch  sales  may  be  in  parcels,  so  that  the  whole  amount  may 
be  realized":  1  R.  S.,  510,  sec.  44. 

There  was  evidence  tending  to  prove  that  the  deputy 
auditor,  when  he  commenced  the  sale,  stated  the  amount 
of  the  debt,  etc.,  to  be«  $580.90,  and  then  asked  if  any  one 
present  would  give  that  sum  for  any  less  number  of  acres  than 
was  contained  in  the  entire  tract;  and  no  one  bidding,  he 
offered  the  whole  tract,  etc.  This  was  not  an  offer  to  sell  in 
parcels;  it  was,  however,  in  effect,  a  proposal  to  sell  as  much. 
and  no  more,  of  the  land  than  would  pay  the  sum  collectible 
the  mortgage.  But  as  we  have  seen,  the  statute  says, 
rach  sales  may  be  in  parcels,  so  that  the  whole  amount  may 
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be  realized."  Upon  this  branch  of  the  statute,  it  is  argued 
that  the  word  '^  may,"  as  used  in  reference  to  "  sales  in  par- 
cels," imports  "  shall,"  and  in  sequence,  the  offer  to  sell  the 
entire  tract,  without  first  offering  it  in  parcels,  was  unauthor* 
ized.  ''In  the  construction  of  statutes  the  word  'may'  will 
be  construed  to  be  synonymous  with  '  shall,'  where  public  in- 
terests and  rights  are  concerned,  and  where  the  public  or  third 
persons  have  a  claim  dejure  that  the  power  should  be  exer- 
cised": Newburgh  Turnpike  v.  Miller^  6  Johns.  Ch.  101  [9  Am. 
Dec.  274];  Nave  v.  Navey  7  Ind.  122.  Had  this  mortgagor  a 
right,  in  this  instance,  to  have  the  power  to  sell  in  paroelB  ex- 
ercised? As  we  construe  the  statutory  provision  referred  toi| 
it  is  only  where  the  sum  due  cannot  be  realized  by  an  offer  to 
sell  the  entire  tract,  that  the  auditor  may  sell  in  parcels.  This 
construction  being  correct,  and  we  think  it  is,  the  provision,  bo 
far  as  it  relates  "  to  a  sale  in  parcels,"  is  for  the  benefit  of  the 
fhnd,  and  not  the  mortgagor.  It  follows,  he  had  no  right  to 
have  the  power  "to  sell  in  parcels"  exercised;  and  conse- 
quently, none  to  have  the  word  "may"  construed  to  be 
syhonymous  with  "  shall."  In  our  opinion,  the  finding  mm 
right  on  the  evidence,  and  the  judgment  must  therefine  be 
affirmed. 
The  judgment  is  affirmed,  with  costs. 


Publication  of  Nonox:  See  Afaddox  y.  SulSvan,  44  Am.  Bee.  Oi, 


Word  "Mat'*  whkn  CoNSTBirKD  to  bb  Equftaijoit  to  " Shall '*x  (foe 
Pwple  V.  Brooks,  43  Am.  Deo.  704,  note  706,  where  other  eeaea  ue  odIlacteiL 
The  word  "may**  will  be  oonstmed  ae  Bynonyinoae  with  "■hAU,"  wfaeM 
pnblio  interests  and  rights  are  ooncemed,  and  where  the  public  or  third  per- 
sons hare  a  daim  dejure  that  the  power  should  be  exercised:  State  t.  BmdU&t, 
S9  Ind.  276;  CfiU  ▼.  Siaie.  72  Id.  279;  Cfra^  ▼.  Staie,  Id.  676^  aU  dting  tiM 
principal  case. 

Thb  principal  oasb  IB  oiTBD  in  VoUy.  Kenumf  21  Ind.  425^  to  the  ponrt 
that  naked  powers  of  an  agent  not  coupled  with  an  interest  moat  ba  strioliy 
porsaed  to  render  the  acts  of  the  agent  possessing  themTalid;  and  in  €km  w. 
State,  69  Id.  4S,  to  the  point  that  the  acta  of  an  offioer  defaeto,  doska 
•olor  of  office,  axe 
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WaBD  V.   BuELL. 

(18  niBXAIlA*  101] 

Vffwwwwik  Dwmhiit^  Sjurajtxd  iqe  PuBion  ov  Beaxzvci  Bzsovf- 
rma  or  on  an  i^peal*  and  which  ia  aooepted  for  anoh  poxpoaa  hj  the  dB- 
ow,  win  hare  the  effect  of  binding  all  the  partiea  exeoating  it^  and  wiU 
atay  the  ezecation  nntil  the  court  ahall  qnaah  the  bond. 

Bond  on  Afpsal  Spsoims  Ko  Akouiit,  ob  OoNTAnra  Ho  Pxf- 
Aurr,  the  law  will  hold  the  oUigora  in  it  liable  to  the  extent  required  by 
the  statute  upon  an  H^peal  and  iuperaedetUf  on  the  ground  of  intention  in 
the  partiea  executing  it  to  render  themaelTea  liable  to  that  extent. 
MtTBMTaa  OH  Afpsal  Bond  mat  Ezpbbbslt  Lmrr  Amount  ov  thub  Lia- 
BELirr;  and  if  they  do  ao^  and  the  officer  aocepta  it^  they  wiU  not  be 
boond  beyond  the  amount  named;  bat  if  that  amount  prorea  faunffioient^ 
tfia  officer  wiU  be  liable  for  the  deflcJemy. 

Afpbal  from  the  Marion  drctiit  ooart  The  opinion  statei 
thecaae. 

/.  X  Beale  and  ThovMM  A.  HendriekSf  tor  the  appeUaats. 
John  L.  Keteham,  for  the  appellee. 

By  Courti  Pebkinb,  J.  This  suit  was  founded  on  a  written 
instnunenty  as  follows: — 

"  Enow  all  men  by  these  presents,  that  we, and , 

are  held  and  firmly  bound  unto  Lucius  C.  Buell  in  the  penal 

mm  of ,  and  for  the  payment  of  which  we  bind  ourselves, 

our  heirs,  and  exeeutors.    Sealed  and  dated  this day  of 

,  A.  D.  1858.     The  condition  of  the  above  obligation  is 

each  that  if  the  said  Bphraim  G.  Ward  shall  duly  prosecute 
an  appeal  by  him  taken  to  the  supreme  court  of  Indiana  from 
a  judgment  rendered  in  the  Hancock  circuit  court  in  favor  of 
Lucius  C.  Buell  against  said  Ephraim  G.  Ward,  and  shall  pay 
such  judgment  as  may  be  rendered  against  Ephraim  G.  Ward 
in  said  supreme  court  and  in  favor  of  said  Lucius  C.  Buell, 
then  this  obligation  to  be  void,  else  to  lemain  in  full  force  and 
vbrtae.  '^Ephraih  G.  Wabd.    [seal.] 

"George  W.  Mears."  [seal,] 

This  bond  was  approved  by  the  clerk  of  the  supreme  court 
Tlie  only  question  in  the  cause  is,  whether  the  obligors  are  lia« 
ble  upon  the  bond.  The  bond  was  given  upon  a  eupersedeca 
order,  on  an  appeal  taken  after  the  close  of  the  term  at  which 
judgment  was  rendered,  and  the  legal  obligation  of  such  a 
bond  the  statute  declares  to  be  that  the  appellant  "  will  duly 
prosecute  his  appeal,  and  abide  by  and  pay  the  judgment,  and 
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all  costs  which  may  be  rendered  or  afiSrmed  against  him '':  % 
R.  S.  160,  sec.  563. 

The  statute  further  declares  that  no  bond  or  written  und«r* 
taking  '^  taken  by  any  officer  in  the  discharge  of  the  duties  of  lua 
office  shall  be  void  for  want  of  form  or  substance,  ....  buttlM 
prindples  and  sureties  shall  be  bound  by  such  bond,  reoogni- 
lance,  or  written  undertaking,  to  the  full  extent  contemplated 
by  the  law  requiring  the  same;  and  the  sureties  to  the  amounl 
specified  in  the  bond  or  recognizance":  2  R.  S.  218,  sec  790L 

This  section  is  confused,  and  somewhat  contradictory,  but 
force  must  be  given  to  all  its  parts,  if  possible. 

It  provides,  first,  that  'Hhe  principal  and  sureties  shall  hm 
bound "  to  the  extent  of  the  obligation  required  by  law  in  th» 
case,  without  reference  to  any  amount  specified  in  the  writini^ 
It  provides,  further,  that  the  sureties  shall  be  bound  ''to  th» 
amount  specified  in  the  bond,"  etc.  The  section,  taken  aa  » 
whole,  we  think,  means  this: — 

1.  Any  instrument  in  writing,  however  defective,  which  Om 
parties  execute  for  the  purpose  of  staying  execution  on  aa 
appeal,  and  the  officer  accepts  for  such  purpose,  will  have  ihm 
force  and  effect  of  an  appeal  bond  against  all  the  parties  exe- 
cuting it,  and  will  stay  execution  till  the  court  may  quash  Urn 
bond. 

2.  If  the  instrument  specifies  no  amount,  or  ocmtains  ii» 
penalty,  the  law  will  hold  the  obligors  in  it  liable  to  the  extant 
required  by  the  statute  ujion  an  appeal  and  tupencdeag  fn 
such  case  on  the  ground  of  intention  in  the  parties  executing 
the  instrument  to  become  liable  to  that  extent    But — 

8.  Sureties  may  expressly  limit  the  amount  of  their  Uabilitj 
by  the  terms  of  the  obligation;  and  if  they  do,  and  the  officer 
still  is  satisfied  with  it  and  accepts  it,  they  will  not  be  booncl 
beyond  the  amount  named,  but  if  proving  insufficient,  tb» 
officer  might  be  liable  for  the  deficiency.  Such  we  think  Hm 
meaning  and  the  policy  of  the  statute. 

The  judgment  is  affirmed,  with  one  per  cent  damages  anft 
costs. 


MiBTAXBB  nr  Boim^  WHMir  do  kot  Yitutb:  See  Ckarim  ▼.  StuMm,  77 
Am.  Deo.  148^  note  149.    BoadB  teken  by  paUio  oflloen  in  proper  omi 
Bol  TitUted  by  mfonnaliUeg  and  defects:  Dmm  ▼.  Or^dber,  22  Ind.  SS7;  Jc 
T.  2)raiiihfy«'.  2S  Id.  76|  JtfiO^  ▼.  O'JM^yt  M  Id.  169»  eU  oitin^ 
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KiGEB  V.  Goats. 

fl8  Iiri>iAKjk«  m.J 
Oinva  ov  Honcai  of  Awabd  on  Suitdat  is  Valkd^  for  it  is  not  an  act  •! 
<*i— >"»^*"  laboTy  nor  a  judicial  act^  but  ia  aimply  a  nmuaterial  aei  in  ooa* 
naction  with  a  Jndidal  proceeding,  and  la  not  specially  prohibited  by  any 


Appeal  from  the  Howard  circuit  court.  The  opinion  statei 
the  case. 

N.  R.  Lindsay  f  for  the  appellant. 

Henry  A.  Brousej  for  the  appellee. 

By  Court,  Perkins,  J.  This  was  a  Buit  upon  an  arbitration 
bond.  The  leading  facts  of  the  case  are  stated  in  Coats  v. 
Kigevj  14  Ind.  179.  It  is  there  decided  that  in  statutory 
arbitrations  copies  of  the  award  made  must  be  famished  to  the 
parties  to  the  submission.  And  the  only*  question  presented 
to  this  court  by  the  record  now  before  it  is,  whether  the  delivery 
by  the  arbitrators  of  copies  of  such  award  to  such  parties,  on 
the  Lord's  day,  commonly  called  Sunday,  is  operative,  the 
award  having  been  made  and  signed,  and  the  copies  drawn  on 
Saturday. 

Prior  to  the  establishment  of  the  Christian  religion,  all  acts 
valid  on  any  day  were  valid  when  performed  on  the  first  day 
of  the  week. 

After  the  establishment  of  that  religion,  acts  done  on  the 
first  day  of  the  week  were  valid  until  the  rule  was  changed  by 
law.  The  church  changed  the  rule,  as  matter  of  discipline, 
in  517,  so  far  as  to  prohibit  judicial  acts  on  that  day.  This 
rule  subsequently  became  a  part  of  the  common  law;  but  this 
did  not  apply  to  ministerial  acts;  writs  still  continued  to  be  re- 
turnable on  Sunday:  Stoann  v.  Broome,  3  Burr.  1595;  S.  C,  1 
W.  Black.  496,  and  again  at  526.  Courts  may  adjourn  to  and 
on  Sunday:  Id.;  McCorkle  v.  SiaUj  14  Ind.  89.  Verdicts  may 
be  received  on  that  day:  Id.  In  Matthews  v.  Ansley^  31  Ala.  20, 
the  court  says:  '^It  is  laid  down  in  books  of  the  highest 
authority,  that  at  common  law,  the  Christian  sabbath  was  dies 
ncn  jwridievM;  and  that  no  judicial  proceeding  could  be  had 
on  that  day.  It  was  declared  with  equal  clearness  that  acts 
purely  miniaterial  might  be  legally  performed  on  that  day: 
MachdejfB  Ca»e,  9  Coke,  66;  S.  C,  Cro.  Jac.  279;  WiUon  v. 
Tucker^  1  Balk.  78;  Drwry  v.  De  Fontaine^  1  Taunt  185;  Lyon 
r.  fffmvt  6  Vt  219;  Story  v.  ElUoti,  8  Cow.  27  [18  Am.  Dec. 
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423];  see  also  Shippey  v.  Eastwood^  9  Ala.  198;  Hooper  ▼. 
Edwards,  18  I<L  280;  Sayles  v.  Smithy  12  Wend.  67  [27  Am. 
Dec.  117].  [See  the  cases  cited  in  Cory  v.  SUeoZf  6  Ind.  870; 
and  in  Smith  on  Contracts,  by  Rawle,  vide  p.  171.] 

^*  The  service  of  the  process  of  attachment  is  a  purely  oiiiiiA- 
ierial  act;  and  not  being  within  the  provisions  of  any  seotioii 
of  the  QodOy  it  follows  that  no  valid  objection  can  be  urged  to 
its  execution  on  the  sabbath  day."  It  was  also  held  that  it 
did  not  fall  within  the  statute  against  common  labor:  Id. 

As  the  common  law  prevails  in  Indiana,  judicial  proceed- 
ings on  Sunday  will  not  be  legal  here,  unless  authorized  by 
statute.  But  the  giving  of  notice  of  the  award  in  question 
was  not  a  judicial  proceeding.  We  have  a  statute  prohibiting 
the  pursuit  of  one's  ordinary  avocation  on  Sunday;  bat  it 
does  not  appear  that  acting  as  arbitrators  was  the  ordinary 
avocation  of  those  who  made  and  gave  notice  of  the  award  in 
question:  See  Voglesong  v.  StatCy  9  Ind.  112;  State  v.  Conger^ 
14  Id.  396;  Banks-  v.  Werts,  13  Id.  203.  And  in  Strofig  ▼• 
ElUottj  8  Cow.  27  [18  Am.  Dec.  423],  it  is  held  that  the  mak- 
ing of  an  award  does  not  fall  within  the  statute  prohibiting 
common  labor.  In  New  York  they  have  an  additional  stat- 
ute prohibiting  the  service  of  process  on  Sunday. 

The  giving  of  notice  of  the  award,  then,  not  being  an  act  at 
common  labor,  not  being  a  judicial  act,  and  not  being  spe- 
cially prohibited  by  any  statute,  but  being  simply  a  minis- 
terial act,  in  connection  with  a  judicial  proceeding,  would 
seem  to  be  valid,  especially  as  the  notice  seems  to  have  heem 
received  without  objection.  And  the  case  of  Sargeant  v.  JJutfo, 
21  Vt.  101,  is  directly  in  point  that  an  award  might  be  signed^ 
and  notice  of  it  given  to  the  parties  on  Sunday  where  the 
arbitrators  had  entered  upon  and  failed  to  complete  the  duty 
on  Saturday.  See  the  case  noticed  in  Smith  on  Contracts,  by 
Rawle,  vide  p.  173,  note,  in  connection  with  Richardson  t. 
Kimball,  28  Me.  475.  It  may  be  remarked  that  at  common 
law  contracts  made  on  Sunday  may  be  valid.  But  it  is  held 
in  this  state  that  they  fall  within  the  statute  prohibiting  com- 
mon labor:  Banks  v.  Werts,  13  Ind.  203;  also  the  cases  dted 
in  ThoTMLSson  v.  State,  15  Id.  449. 

The  judgment  is  reversed,  with  instmctionB  to  sustain  the 
demurrer  to  the  paragraph  of  the  answer  setting  up  notioe  csx 
Sunday. 

DlUVlRT  OF  AWABD  ON  SvSSiAT  IS  HOT  INVALID^  WlUh  Ml  ftOt  nofe  btins 

within  the  ordinaiy  vooation  of  the  arbitrator:  Shawr.  WiOkmm,  87  Isd.  Ittl* 
dting  tha  principal 
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Stein  and  Wifb  v.  Indianapolis  Buildinq  Loan 
Fund  and  Savings  Association. 

[lA  Indiana,  2S7.] 
flmnma  ov  Oquobaxion  n  iMPLntp  wherb  It  Coimucis  bt  Sttls 

whidh  ii  naiial  in  creating  oorporationay  and  which  disdosM  no  indi* 

▼idiia]%  and  snoh  fixinteneft  need  not  be  alleged  in  a  complaint  by  the 

eofpoTation> 
▲or  OF  1857,  annaaunHo  BuiLDnio  Loiab  Puvd  ajst>  SAvnias  AaaocoATioHS 

a  OasmrvnoiXALf  and  ao  far  as  it  relates  to  such  aaaooiationa  organized 

before  ite  paaiage^  it  merely  afiects  remediee^  and  doee  not  vary  liabilities 

or  diTcet  Tested  rights. 
Tnma  Who  Pubousss  Sitbjbot  to  Mobtoaob  Taibtbd  wire  Usdbt 

cannot  a>Taal  himself  of  the  defense  of  usury  against  a  bill  for  f aredosare. 
DniBBB  ov  Uaomr  is  Pbbsokal  to  Bobbowxb  and  his  heirs  and  represen- 
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the  case. 

Wallace  and  Cobwroj  for  the  appellants. 

B7  Conrti  Davibon,  J.  This  was  an  action  by  the  appellees, 
who  were  the  plaintiffk,  against  Cyrus  Obetz,  and  his  wife, 
Sophia  Obetx,  and  Frederick  Stein,  and  Elizabeth  Stein,  his 
wife,  to  foreclose  a  mortgage  executed  by  Cyrus  Obetz  and 
wife  to  the  plaintiffs.  The  mortgage  bears  date  April  5, 
1856,  was  upon  certain  lands  in  Marion  County,  and  was  given 
to  secure  the  performance  of  the  conditions  of  a  bond  executed 
to  the  plaintiff  by  the  said  Cyrus  Obetz.  The  bond  is  in  these 
words:  — 

^  Know  all  men,  etc.,  that  Cyrus  Obetz  is  held  and  firmly 
bound  unto  the  trustees  of  the  Indianapolis  Building  Loan 
Fund  and  Savings  Association  in  the  sum  of  fifteen  hundred 
dollars,  which,  well  and  truly  to  be  paid,  does  bind  himself^ 
his  heirs,  etc.,  firmly  by  these  presents,  sealed  with  his  seal, 
and  dated  this  thirty-first  day  of  March,  1856.  The  condi- 
tions of  the  above  obligation  are  such  that,  whereas,  the  above 
bounden  Cyrus  Obetz  was  the  owner  of  three  shares  of  stock  in 
association;  and  that  on  the  Slst  of  March,  1856,  he  sold 
shares  of  stock  to  said  association  for  the  sum  of  $400.60, 
and  received  payment  therefor,  with  the  agreement  on  his  part 
that  he  would  continue  to  pay  his  monthly  dues  on  each  of 
said  shares  of  stock,  so  sold  as  aforesaid,  at  the  rate  of  two 
dollars  per  month,  payable  monthly;  and  all  fines  and  assess- 
ments that  might  be  assessed  against  him,  and  interest  on 
said  sum  of  two  dollars  and  fifty  cents  at  the  rate  of  six  per 

kM,  Dna  Vol.  LXXXI— 31 
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centum  per  annum,  payable  monthly,  during  the  oontinuanoe 
of  said  association,  and  give  other  and  additional  security  fiir 
the  payment  of  said  monthly  dues,  fines,  assessments,  and 
interest,  when  deemed  necessary  by  the  board  of  directors  of 
said  association.  Now  if  the  above  bounden  Cyrus  Obeti 
shall  well  and  truly  perform  his  said  agreements,  and  pay  his 
said  monthly  dues,  fines,  assessments,  and  interest  during  the 
continuance  of  said  association,  and  give  other  and  additional 
security  as  aforesaid,  then  the  above  obligation  to  be  void  and 
of  no  effect  But  if  default  be  made  in  either  of  the  above 
agreements,  ttien  the  above  bounden  Cyrus  Obets  is  to  forfeit 
all  monthly  dues  he  may  have  paid  on  said  shares  of  stock  so 
sold  as  aforesaid,  and  all  fines,  assessments,  and  interest  he 
may  have  paid  into  said  association,  and  pay  back  the  said 
sum  of  $400.50,  with  legal  interest  thereon  from  the  time  of 
said  default.  And  it  is  further  agreed  that  monthly  dues, 
fines,  assessments,  and  interest,  and  the  said  sum  of  $400.60^ 
together,  or  either  of  them  separately,  at  the  option  of  said 
association,  may  be  recovered  by  action  in  any  court  of  com* 
petent  jurisdiction,  and  successive  actions  may  be  brought  on 
this  agreement,  as  often  as  successive  defaults,  in  the  payment 
of  said  monthly  dues,  fines,  assessments,  and  interest  shall 
occur,  during  the  continuance  of  said  association.  In  witness 
whereof  the  above-named  Cyrus  Obetz  has  hereunto  set  his 
hand  and  seal  the  day  and  year  first  above  written. 

"Cyrus  Obetz."    [seal.] 

It  is  alleged  by  the  complaint  that  on  the  5th  of  April, 

1856,  the  plaintiff  was  an  association  organized  and  transact- 
ing business  under  certain  articles,  a  copy  of  which  was  filed 
with  the  pleading,  and  that  the  bond  and  mortgage  sued  on 
were  executed  in  accordance  with  the  ordinary  business  trans- 
actions of  that  association;  that  Cyrus  Obetz,  the  obligor  of 
the  bond,  has  fedled  to  perform  its  conditions  in  this,  that  he 
did  not  pay  his  said  monthly  dues  for  the  month  of  Septem- 
ber, 1857,  nor  for  any  month  since;  but  that  said  sum  of  two 
dollars  on  each  of  said  shares  of  stock  for  each  and  every 
month  since  the  month  of  August,  1857,  with  interest  ou  the 
sum  loaned,  and  all  fines  assessed  against  him,  still  remain 
unpaid.    It  is  further  alleged  that  on  the  28th  of  September, 

1857,  the  plaintiff,  by  a  vote  of  her  stockholders  entered  upon 
the  record  of  their  proceedings,  adopted  a  certain  law  of  this 
state  approved  March  5,  1857,  entitled  *'  an  act  for  the  incor- 
poration and  continuance  of  building  loan  fund  and  savings 
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•aBodatioDB ";  and  that,  on  the  said  28tli  of  September,  she 
caused  the  aforesaid  articles  to  be  acknowledged  by  the  presi* 
dent  of  her  board  of  directors;  and  on  the  13ih  of  October  then 
next  following,  she  filed  and  caased  to  be  recorded  in  the  re- 
corder's office  of  Marion  County  a  copy  of  said  articles  so  ac- 
knowledged, and  also  a  duplicate  thereof  in  the  office  of  the 
secretary  of  state.  And  further,  it  is  alleged  that,  on  the  9th 
of  February,  1857,  the  said  Frederick  Stein  purchased  of  Obets 
and  wife,  the  mortgagors,  all  their  interest  in  and  to  said  mort- 
gaged premises.  Wherefore,  the  plaintiff  prays  judgment  of 
foreclosure,  etc.  Gyrus  and  Sophia  Obetz  were  defaulted. 
Frsderick  Stein  and  wife  demurred  to  the  complaint  on  the 
ground  that  it  "  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  ^;  but  their  demurrer  was  overruled,  and  they 
excepted. 
Thedefendants  Stein  and  wife  answered  by  two  paragraphs: — 

1.  That  at  the  date  of  the  mortgage  the  plaintiff  was  not  a 
corporation,  but  an  association  composed  of  certain  persons, 
who  assumed  the  name  of  the  plaintiff  without  authority  of 
law;  that  the  object  of  said  association  was  to  establish  a  fund 
of  money  to  be  loaned  at  exorbitant  and  usurious  rates  of  in- 
terest for  the  benefit  and  profit  of  its  members,  and  not  for  any 
lawful  purpose  whatever,  but  as  a  means  of  avoiding  the  stat- 
utes of  this  state  against  receiving  or  contracting  for  usurious 
interest,  etc. 

2.  That  on  the  25th  of  September,  1855,  Obetz  subscribed 
far  three  shares  of  the  capital  stock  of  the  aforesaid  association, 
the  same  being  for  the  sum  of  five  hundred  dollars  each;  thai 
he  afterwards,  on  the  Slst  of  March,  1856,  sold,  assigned,  and 
transferred  upon  the  books  of  the  association  tho  said  stock  to 
the  plaintiff,  for  the  sum  of  $400.50,  and  thereby  divested 
himself  of  his  character  as  a  member  of  the  association;  but 
laid  mortgage  and  bond  and  articles  of  association  require 
him,  Obetz,  to  pay  the  association  the  full  amount  of  said 
•tock,  vix.,  fifteen  hundred  dollars,  in  the  manner  stated  in 
the  mortgage,  and  also  six  per  cent  interest  on  said  $400.50, 
whereby  the  association  has,  in  manner  aforesaid,  contracted 
for  and  reserved  to  itself  an  interest  greater  than  the  rate  of 
six  per  cent,  to  wit,  thirty  per  cent  per  annum;  all  of  which 
was  dcme  knowingly  and  corruptly  on  the  part  of  the  plaintiff. 
And  defendants  say  that  Obetz  and  Stein,  prior  to  the  com- 
meDoementof  this  suit,  had  paid  to  the  plaintiff,  as  interest  on 
laid  $400.50,  and  as  dues  and  fines  on  said  three  shares  of 
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fitocky  $190.30,  which  ought  to  be  deducted  from  the  amount 
of  the  mortgage.  Wherefore,  aa  to  all  of  said  mortgage,  except 
the  sum  of  two  hundred  dollars,  and  also  the  cost  of  suit, 
these  defendants  pray  judgment,  etc. 

Plaintiff  demurred  to  each  paragraph  of  the  answer.  To 
the  first  the  demurrer  was  sustained,  but  to  the  second  it  was 
overruled.  Reply  in  denial  of  the  second  paragraph.  The 
issues  were  submitted  to  a  jury,  who  returned  the  following 
verdict:  ''We,  the  jury,  find  that  there  is  due  to  the  plaintiff, 
on  the  mortgage  named  in  the  complaint,  of  principal  and 
interest,  $431.88,  and  that  the  payment  of  the  same  is  secured 
by  said  mortgage  on  the  lot  therein  described."  Motion  for 
a  new  trial  denied,  and  judgment  on  the  verdict,  etc. 

The  rulings  upon  the  demunrers  are  alleged  to  be  erroneous 

in  this:  "That  suits  should  have  been  instituted  in  the  name 

of  the  individuals  composing  the  association,  and  not  in  a  cor- 

K)rate  name;  and  that  the  complaint  shows  that  at  the  time 

le  bond  and  mortgage  were  executed  the  association  was  not 

corporated."    The  latter  clause  of  this  position  is,  in  point 

fact,  incorrect.    The  complaint  does  not  show  that  the  asso- 

'ion,  at  the  date  of  the  contract,  was  not  incorporated. 

),  it  does  not  allege  that  the  plaintiff  was  a  corporation, 

vas  it  necessary  to  do  so:  Harris  v.  Mtiskingum  etc.  Co.j  4 

:£  267  [29  Am.  Dec.  372];  Ferguson  v.  I'odianapolis  R.  R. 

13  Ind.  143.    ''  If  the  style  by  which  a  party  has  con- 

jted  is  such  as  is  usual  in  creating  corporations,  vi2.,  nam- 

^  the  ideality,  but  disclosing  no  individual,  as  is  usual  in 

of  simple  copartnerships,"  ic  has  been  held  to  imply  a 

existence.    This  is  the  rule  of  decision  in  this  court: 

'sUngum  Co.j  4  Blackf.  267  [29  Am.  Dec.  872]; 

-'ti  Type  Foundry y  14  Ind.  89,  and  authorities 

npose  the  plaintiff  had  no  corporate  exist- 

^ts  were  executed,  still,  it  must  be 

h  existence  when  this  suit  was  in- 

""tment  referred  to  in  the  com« 

that  act  provides  for  the 

building  loan  fund  and 

an  association,  formed 

'.,  in  their  corpora- 

f  such  association 

Ms  law;  but  they 

^knowledged  by 

recorded  in  the 


May,  1862.]   Stein  v.  Indianapolis  Bxtilding  etc.  Abs'n.    357 

recorder's  office  of  the  county;  and  a  duplicate  thereof  to  be 
filed  in  the  office  of  the  secretary  of  state,  etc.:  Acts  1857,  p. 
75.  The  complaint  very  plainly  shows  that  the  assodationy 
prior  to  the  institution  of  this  suit,  recognized  the  act  to  which 
we  have  just  referred,  and  placed  herself  fully  within  its  re- 
quirements. But  the  appellant  insists  that  the  enactment,  so 
^  as  it  relates  to  associations  formed  prior  to  its  passage,  is 
inoperative.  We  think  otherwise.  The  law  thus  enacted  af« 
fects  only  the  remedy,  does  not  vary  liabilities;  nor  does  it,  in 
any  degree,  tend  to  divest  vested  rights.  In  its  absence  the 
suit  could  have  been  well  brought  in  the  names  of  the  indi« 
vidua!  members  of  the  association,  hence  the  authority,  given 
by  the  law,  to  sue  in  a  corporate  name,  is  a  mere  change  in 
the  mode  of  proceeding,  which  relates,  alone,  to  the  form  of  the 
remedy.  The  law  in  question  is  consistent  with  the  constitn- 
tion,  and  the  legislature  had  power  to  enact  it:  Oraham  v. 
StaUy  7  Ind.  470;  Smith's  Com.  308,  889;  Aurora  Co.  v. 
Holthouse,  7  Ind.  59;  Ind.  Dig.  270. 

The  defendants,  Stein  and  wife,  at  the  proper  time,  moved 
various  instructions,  to  the  effect  that  if  the  jury  believed  that 
if  the  payment  of  fines,  dues,  and  interest  made  subsequent  to 
the  mortgage  was  intended  to  be  for  the  use  of  money  loaned 
upon  the  mortgage,  they  must  find  that  the  defendants,  Stein 
and  wife,  are  entitled  to  a  credit  to  the  full  amount  of  fines, 
dues,  and  interest  paid  since  the  date  of  the  mortgage.  The 
instructions  were  refused,  and  defendants  excepted.  Against 
this  ruling,  it  is  assumed  that  the  contract  is  usurious,  and. 
that  therefore  the  court  erred  in  refusing  the  instructions. 

This  position  seems  to  be  incorrect.  As  we  have  seen,  ther 
defendant  Obetz,  who  was  the  mortgagor,  was  defaulted;  Stein 
and  wife  alone  appeared  and  defended.  They  were  not  parties 
to  the  mortgage;  but  had  purchased  the  mortgaged  premises* 
And  the  general  rule  is  that  "a  vendee  of  real  estate,  who  pur- 
chased, subject  to  a  mortgage  tainted  with  usury,  cannot  avail 
himself  of  that  defense  against  a  bill  for  foreclosure":  Stephens 
V.  Muiry  8  Ind.  352  [65  Am.  Dec.  764].  The  defense  of  usury 
is  personal  to  the  borrower  and  his  heirs  or  representatives: 
Campbell  v.  Johnston,  4  Dana,  177.  This  exposition  at  once 
shows  that  the  defendants,  being  the  vendees  merely  of  the 
mortgaged  premises,  had  no  right  to  set  up  usury  in  defense 
of  the  action,  though  the  mortgage  may  include  usurious  in* 
terest:  CmwU  v.  Pumphrey,  9  Ind.  135  [68  Am.  Dec.  611^ 
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And  the  reflult  is,  the  court,  in  refusing  the  instructioiis,  oom- 
mitted  no  error. 

The  judgment  is  affirmed,  with  five  per  cent  damageB  and 
costs. 


Allwahoh  or  Gokporatb  EzxarxKCE:  See  HollowKg  t.  ifeMpyUi  ete.  R. 
M.  Co,f  76  Am.  Deo.  68,  note  71,  where  other  oaaea  are  oolleoted.  When  wm 
ideally  18  referred  to  in  a  pleading  by  a  name  such  as  k  naoal  in  ereatipg 
oorporations,  and  which  disdoees  no  indiyidualBy  a  oorporate  eTiatenoa  is  ib- 
pUed,  without  being  specially  aTerred:  Johnttm  t.  BtaU^  66  Ind.  206^  cttiag 
the  principal  case. 

DEfBTSB  or  UsiTBT  IS  PiB80HAL:  See  Ladd  ▼.  WIgght  60  Am.  Daa  861t 
note  659,  where  other  oases  are  collected.  One  pnrohasing  land  sabjeet  is 
an  inoambrance,  cannot  set  np  the  defense  of  usary,  whether  there  be  an  ex- 
press promise  by  the  purchaser  to  pay  the  incumbraaoe  or  not:  Pries  t.  Po^ 
lock,  47  Ind.  866;  Siudabaker  r.  Marquardi,  65  Id.  345;  BUIt.  Minor,  79 U. 
65,  all  citing  the  principal  case. 

Thb  fbinoipal  gasb  is  also  omD  in  McLaughUn  ▼.  CttiMiM^sCe.  Awotiaiim, 
62  Ind.  271,  to  the  point  that  the  act  incorporating  and  oontimiiBg  hoMing 
loan  fond  and  savings  associations  is  oonstitational,  and  that  the  kgiaUtue 
had  power  to  enact  it. 


Walpolb  V.  Elliott. 

[18  IlfDIAHA,  858.] 

Iaublitubb  mat  Makb  Void  Act  Valid  bt  Cubaittb  8easvt% 

it  is  not  restrained  by  oonstitntional  provisions;  and  it  may  tberaiofe  by 
such  a  statute  validate  the  proceedings  of  a  term  of  ooort  balden  witli- 
out  authority  of  law. 

Appeal  from  the  Hancock  circuit  court  The  opinion  atatos 
the  case. 

T.  D.  and  R.  L.  WatpoUy  for  the  appellant 

D.  8,  Oooding^  for  the  appellee. 

By  Court,  Perkins,  J.  Suit  upon  a  note.  Judgment  for  the 
plaintiff.  No  question  is  presented  by  the  record  except  this 
single  one,  viz.,  whether  the  judgment  rendered  in  the  cause  ia 
void.  It  is  alleged  that  it  was  rendered  at  a  special  term  of 
the  Hancock  circuit  court,  not  held  pursuant  to  law;  but  it  ia 
admitted  that  the  legislature  enacted  in  1861,  and  before  the 
appeal  in  the  cause  was  taken,  a  curative  statute, -vaUdatiiig, 
if  it  could  be  done,  the  judgment  rendered  and  prooeedingB 
had  at  that  term. 

The  supreme  court  of  this  state  decided  in  the  foUowins 
eases  that  it  was  competent  tat  the  legislature,  by  a  eurattv^ 
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■tatutei  where  not  restrained  by  a  constitutional  provision,  to 
make  a  void  thing  valid:  Board  of  Commisdonen  v.  Brighiy 
18  Ind.  93;  Andretos  v.  Russell,  7  Blackf.  474;  Grimes  v.  Doe^ 
8  Id«  871;  Davis  v.  StcOe  Bankj  7  Ind.  316;  see  also  Liicas  v. 
IVicier,  17  Id.  41.  See  Sedgwick  on  Stat,  and  Const.  Law,  pp. 
198  et  seq.y  for  cases  on  tliis  subject,  and  which  sustains  the 
ruling  we  make  in  the  case  at  bar.  Curative  statutes  are  but  a 
■pedes  of  retrospective  legislation ;  and  retrospective  l^slation 
10  valid  where  not  forbidden  by  the  constitution:  See  the  cases 
oollected  in  1  Gavin  &  Herd's  Statutes,  p.  9,  note  3;  Ind.  Dig. 
761,  sec.  96;  Cushing's  Law  of  Legislative  Assemblies,  p.  303, 
sec.  771.  The  following  is  the  maxim  governing  the  courts 
in  determining  whether  a  law  is  to  be  held  prospective  only, 
or  retrospective  also  in  its  operation:  Leges  qyx  retro9piciwni 
mro,  ei  magna  ewm  eavAione  sunt  adhibendm;  neque  enim  Janus 
loeatur  in  legibus.  '^Laws  which  are  retrospective  are  rare, 
and  to  be  received  with  great  caution,  for  Janus  should  have 
no  situation  among  the  laws: "  Taylor's  Law  Glossary,  p.  288. 
See  the  cases  cited  in  Noel  v.  Euring^  9  Ind.  67. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
ooets. 


Piowm  or  iManBiATUBM  to  Makb  Vom  PBoosxDDfos  Yaijd:  See  if 011^ 
T.  IkmUer,  76  Am.  Deo.  616,  note  621,  where  other  caaes  are  ooUected.  TbM 
legiiletnre  may,  by  cnratiTe  statatea,  yalidate  invalid  prooeedinga:  Priee  t. 
Aiqr,  22  Ind.  26;  SitUm  t.  Board  a/  CkmmMoners  t^  ShObf  CwMt^^  66  Id. 
ISl;  QordnBTY.  JJoMy,  86 Id.  80;  Coofer^T.  Ihmeam,  87  Id.  834»  aU  eitiaf 
ihe  Vffinnpal  caae. 

Tn  ntnoiPAL  cass  is  disidiouishxd  in  JJeMiermi  v.  SUOs^  56  Ind.  84Sb 


Sharp  v.  Jonbs. 

ri8  iHniAKA,  tl4] 

or  Goods  nam,  FBAUDUuorr  Ynnxtt  mat  savb  Lmal  ams 
BuiirJUiaL  OwmnsHXP  therein,  and  may  tranafer  it  to  a  Umafds  pur* 
fihaaar  at  any  time  before  the  creditora  of  the  frandnlent  Tendor  tdM 
•tapa  to  dhfeat  him  of  the  property. 

Absmt  Who  CoBTBaon  n  hzs  Owh  Nakb  mat  Sus  oh  CoiriBAor,  b«t 
whmn  he  eontracta  in  the  name  of  hia  principal,  the  latter  most  ana. 

TUrvKE  or  SrJMuriu  Abtiglb  xusr  bb  or  Svoh  Abtiol%  in  erery  matarial 
reapeet^  aa  the  oontnet  ondar  whibh  it  ia  made  reqniiea. 

Appeal  from  the  Howard  ocxmmon  pleas.   The  opinion  stataf 
the 
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N.  R.  Liiuday,  for  the  appellant 
Thomas  A.  Hendriek$^  for  the  appellee. 

By  Court,  Pebkins,  J.  Suit  for  goods  sold  and  delivered  bj 
Jones  to  Sharp.  Complaint  containing  two  paragraphs,  one 
on  a  general,  the  other  upon  a  special,  contract  of  sale. 

Answer  in  three  paragraphs. 

1.  Denying  that  the  plaintiff  was  the  beneficial  owner  of  the 
goods  sold. 

If  the  plaintiff  was  the  owner  of  the  goods  through  a  sale  to 
him  by  a  fraudulent  seller,  still  the  legal  and  beneficial  owner- 
ship might  be  in  him,  and  might  pass  to  a  bona  fide  purchaser 
firom  him  at  any  time  before  the  creditors  of  the  seller  sought 
to  divest  him  of  the  property.  If  the  plaintiff  was  only  the 
agent  of  the  owner,  and  thus  not  possessed  of  the  beneficial 
interest,  still,  as  the  contract  of  sale  to  Sharp  was  entered  into 
by  him  (the  plaintiff)  in  his  own  name, he  could  sue  Sharpen 
the  contract. 

The  code  provides  as  follows: — 

**  Sec.  8.  Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise  provided  in  the 
next  section;  but  this  section  shall  not  be  deemed  to  authorize 
the  assignment  of  a  thing  in  action  not  arising  out  of  contract 

"  Sec.  4.  An  executor,  administrator,  a  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue, 
without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted.  A  trustee  of  an  express  trust,  within 
the  meaning  of  this  section,  shall  be  construed  to  include  a 
person  with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another.  It  shall  not  be  necessary  to  make  an 
idiot  or  lunatic  a  joint  party  with  his  guardian  or  committee, 
except  as  may  be  required  by  statute":  2  R.  S.  27. 

Under  this  section,  if  an  agent,  for  example,  a  carrier  of 
goods,  a  factor,  consignor,  or  consignee,  etc.,  makes  a  contract, 
oral  or  written,  in  his  own  name,  touching  the  subject  of  his 
agency,  he  can  sue  upon  it. 

But  if  he  make  the  contract  in  the  name  of  his  principal, 
then  the  principal  should  sue;  and  he  may  sue  where  the  con- 
tract  is  made  in  the  name  of  his  agent:  Swann's  Pleading  and 
Practice  (1861),  pp.  83-85. 

The  two  remaining  paragraphs  of  the  answer  set  up  severally 
a  tender. 

The  special  contract  upon  which  the  goods  were  sold  stipn- 
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lated  that  the  purchaser  Sharp  was  to  transfer,  in  part  pay- 
ment of  them,  a  note  for  a  fraction  over  eight  hundred  dollars 
to  Jones,  the  seller,  which  note  was  made  by  Henry  Bell,  of 
Baltimore,  and  according  to  the  stipulation  in  the  agreement,, 
was  ^'payable  in  cigars,  at  their  real  cost  value  in  Baltimore;'' 
and  which  note  said  Sharp  was  "to  guarantee  the  payment  of 
when  presented." 

The  note  set  up  in  one  paragraph  as  having  been  tendered 
in  discharge  of  this  agreement,  was  payable  in  cigars,  not  at 
their  real  cost  value,  but  at  a  fixed  price,  viz.,  thirty  dollars 
per  thousand;  and  there  was  no  special  guaranty  upon  it  of 
"payment  when  presented."  It  simply  had  on  it  Sharp's 
blank  indorsement,  which  would  not  have  rendered  him  liable 
upon  the  note  in  question,  it  not  being  commercial  paper,  on 
non-payment  upon  presentment  in  the  manner  that  the  special 
guaranty  stipulated  for  would  have  done.  The  paragraph  waa 
bad. 

The  other  paragraph  averring  a  tender  is  a  fdo  de  te.  It 
alleges  a  tender  of  the  note,  simply  indorsed  in  blank,  like  the 
previous  paragraph,  and  adds  that  before  it  was  so  tendered 
the  defendant  Sharp  had  presented  it  to  Bell,  at  Baltimore, 
and  demanded  payment,  and  that  payment  had  been  refused, 
whereby,  he  alleges,  it  had  become  a  cash  note.  This  aver^ 
ment  acknowledges  the  liability  of  Sharp,  at  the  commence* 
ment  of  this  suit,  to  pay  Jones  the  price  of  the  goods,  either  on 
the  contract  of  sale,  or  on  the  note;  because  by  Sharp's  agree- 
ment he  was  to  guarantee  the  payment  of  the  note  on  demand; 
he  had  assumed  to  demand  payment  for  Sharp  before  deliver- 
ing the  note;  payment  had  been  refused,  he  had  notice  of  the 
refusal,  and  his  liability  on  his  agreement  for  the  price  of  the 
goods,  or  the  amount  of  the  note,  was  complete.  Having  failed 
(o  guarantee  the  note  as  he  agreed,  Jones  was  not  bound  to 
accept  it,  and  might  go  for  the  price  of  the  goods.  The  recovery 
below  by  the  plaintiff  was  right,  and  must  be  affirmed. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and 
oosts. 


AoBrr  FAnuro  10  Bdib  hd  PaiROVAL»  whsn  Bnn»  HmaiLrt  8m  8m^ 
torn  T.  Nwif  77  Am.  Deo.  602;  note  607»  where  other  oeaee  aie  ooUeoted. 

TsNi«BorSFiainoABTiOLB8:  See  i>ee/ t.  ^my»  73  Am.  Deo.  236;  Sjpmm 
t.  BaUua,  46  Id.  346^  note  366. 

PmbOHASER  num  Fraupulutt  Vindob»  whsn  FaononD:  See  Smtiflm  v» 
MoTM^  72  Am.  Deo.  666^  note  568»  where  other  OMoe  ere  odUeoled, 
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fEnrcsFAL  MAT  Sus  ON  GoNTBAOT  Madb  bt  AonTT  WBBTs  Sm  <hukkt§ 
T.  Rkx,  71  Am.  Deo.  679,  note  581,  where  other  OMee  Me  ooUeotod. 

Aanrr  mat  Bom  m  his  Own  Kami  whbn:  See  Ocodmem  t.  WaOmrp  9B 
Am.  Deo.  lU,  note  143. 


Black  v.  Hbbsoh. 

[IS  Indiana,  842.J 
Iv  AonoN  AOADnr  Atiobnst  iok  Monbt  CoLLaofSD  by  Hnt  and  no*  piU 
ofrer  to  his  olient^  a  deiiMuid  mnst  be  alleged  aod  proved^  or  oiroomstaiisai 
that  would  dispense  therewith. 

Appeal  from  the  Carroll  oommon  pleas.   The  opinion  states 
the  ease. 

/.  B,  Brown  and  James  Parkj  for  the  appellant. 

By  Court,  Hanna,  J.  Suit  by  appellees,  as  partners,  agains* 
appellant,  as  their  attorney,  for  money  collected  and  not  paid 
over.  No  demand  of  the  same  before  suit  brought  is  alleged 
or  proved.  A  demurrer  to  the  complaint  was  overruled  and 
the  ruling  excepted  to.  The  demurrer  was  afterwards  with- 
drawn and  a  general  denial  filed.  The  court  instructed  the 
jury  that  no  demand  before  suit  was  necessary.  On  motion  of 
the  plaintiff,  the  interrogatory  of  the  defendant,  directed  to 
Strans,  inquiring  whether  he  was  a  partner,  or  had  any  inter* 
est  in  said  suit,  was  stricken  out.  A  motion  for  a  new  trial 
and  in  arrest  of  judgment  was  overruled.  Judgment  for  the 
plaintiff.    The  evidence  is  in  the  record. 

Several  errors  are  complained  of.  The  ruling  on  demurrer 
was  erroneous,  because  of  the  want  of  an  averment  of  demand^ 
but  the  error  was  avoided  by  the  withdrawal  of  the  demurrer. 
For  the  same  reason  the  instruction  was  wrong,  and  the  iao* 
tion  for  a  new  trial  should  have  prevailed  for  insufSdency  of 
evidence,  unless  the  proof  of  demand  was  avoided  by  the  form 
of  pleading.  This  we  think  was  not  so.  It  was  not  suffident 
to  show  merely  the  collection,  and  that  it  was  not  paid,  for  tbe 
liability  to  the  action  did  not  arise  upon  such  showing  alociey 
without  a  demand,  on  account  of  circumstances  that  would 
»nse  with  the  averment  and  proof  of  a  spedal  request. 

The  judgment  is  reversed,  with  costs.    Cause  remanded. 


DniAND^  KaoBBSirr  or,  bxvobb  AonoN:  See  Neimm  t.  Bo§kriek,  40 
Dea  ZIQ,  note  813^  where  other  oases  aie  collected.    Money  lawfully 
Itotod  cannot  be  rooovered  baok  withoat  a  demand:  Headm  ▼•  roiamfopsu 
Ind.  SIS;  8iate  t.  Sinu,  76  Id.  829,  both  citing  the  prindpel 
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Campbell  u  State. 

[IS  IKDLLIIA,  87S.1 

Iff  AonoH  Off  FoBnim>  Ebooonizangi^  It  is  SufficiuiT  to  Sit  It  oot 
Di  Hjw  Vsbba.  The  reoogxiisaiiee  need  not  be  signed  by  the  pvtieti 
it  is  witnesaad  by  the  record,  and  not  by  the  signature  of  tho  party 
boand. 

DmnanuMT  tx  Cbdohal  Pbosboution  mat  bb  Callbd^  ahd  bis  Riooo- 
if  IXAHOB  FbBnmD^  while  a  motion  for  a  new  trial  ia  pending. 

DmiikAiiT  Rboogrizkd  to  Afpbar  and  Answxr  iNDionoNT,  who  is  ooa> 
Tieted  thereunder  of  a  lesser  offonae  than  that  charged,  is  still  bound  to 
i^peary  abide  the  order  of  the  court,  and  not  depart  without  leaya. 


Appbal  from  Fayette  circuit  court.    The  opinion  states  the 


John  S.  Rdd  and  B.  F.  Claypool^  for  the  appellants. 
Jame9  C.  Mclwtoih  and  NeUon  Truder^  for  the  appellee. 

By  Court,  Wobden,  J.  Action  on  a  recognizance  entered 
into  by  Campbell,  Barkhiser,  and  McEinney,  conditioned  for 
the  appearance  of  McEinney  before  the  same  court  on,  etc.,  to 
answer  to  an  indictment  preferred  against  him  for  rape,  and 
that  he  would  abide  the  judgment  and  orders  of  the  court 
thereon,  and  not  depart  without  leave. 

McKinney  was  tried  and  acquitted  of  the  alleged  rape,  but 
convicted  of  an  assault  and  battery  with  intent  to  commit  a 
rape.  Pending  a  motion  for  a  new  trial  in  the  cause,  McKin- 
ney was  called,  and  failing  to  appear,  and  his  sureties  failing 
to  produce  him,  the  recognizance  was  adjudged  to  be  forfeited. 

Process  was  returned  not  found  as  to  McElinney,  but  Camp- 
bell and  Barkhizer  appeared  and  pleaded,  and  against  them 
the  state  had  judgment 

The  complaint  was  demurred  to,  and  it  is  objected  that  no 
copy  of  the  recognizance  is  set  out.  The  complaint  sets  out 
the  recognizanoe  in  hme  verba^  and  that  is  sufficient.  Again,  it 
is  objected  that  the  recognizance  is  not  signed  or  sealed  by  the 
defendants.  This  was  not  necessary.  A  recognizance  is  wit- 
nessed only  by  the  record,  and  not  by  the  seal  or  signature  of 
the  party  bound:  Andrew  v.  SiaUj  3  Blackf.  108.  It  is  also 
urged  that  McEinney  could  not  be  called  while  his  motion  for 
a  new  trial  was  pending.  No  reason  has  been  shown  why  this 
coold  not  be  legally  done,  and  none  occurs  to  us.  It  is  also 
urged  that  as  he  was  acquitted  of  the  rape,  he  was  not  bound 
to  appear  any  further  to  the  cause.  On  an  indictment  for 
tipSp  a  purty  may  be  acquitted  of  the  rape,  but  convicted  of  an 
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assault  and  battery  with  intent  to  comnut  that  offense:  2  R.  S. 
1852,  p.  370,  sec.  72.  McKinney  was  bound  to  answer  to  the 
indictment,  and  also  to  abide  the  judgment  thereon,  and  not 
depart  without  leave.  Judgment  might  have  been  rendered 
against  him  on  the  conviction,  and  he  forfeited  the  recognizance 
by  absenting  himself  without  having  been  discharged:  SUUe  v. 
Whitsonj  8  Blackf.  178. 

The  evidence  sustains  the  finding,  and  there  is  no  error  in 
the  record. 

The  judgment  below  is  affirmed,  with  costs  and  one  per 
oent  damages. 

* 

RwxMNiZAiroiy  RsQuniTis  or:  See  People  ▼.  Dennis,  89  Am.  Oeo.  3M^ 
note  842;  where  oitlier  eases  tre  coUeeted.  A  rooognizaaoe  taken  in  opea 
eoorty  and  entered  npon  the  order-book,  ia  ^alidy  without  the  aignatore  or 
•eal  of  any  of  the  oogniaon.  It  ia  witneaaed  by  the  leoord,  and  not  by  tiia 
iignatarea  or  aeala:  8taU  t.  Elder,  36  Ind.  371|  Orkkedq/rr.  Stale,  6S  Id.  Sid^ 
both  dtmg  the 
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[18  IHDIANA,  886.] 

WkBBi  Owner  or  Bunj)nro  BoBOLAaizxD  has  Favnoim  Nonos  mas 
Gbdh  is  to  bb  Committkd^  and  makea  no  efforta  to  pferent  the  ooaa> 
miaaion,  but  adepts  meana  to  aeoore  the  aneat  of  the  bmslary  the  Uttar^s 
liability  to  pxmiahment  ia  not  thereby  changed. 

Appeal  from  the  Marion  circuit  court  The  opinion  statM 
the  case. 

/•  McHenryy  for  the  appellants. 

By  Court,  Hanna,  J.  Thompson  and  French  were  indicted 
Jointly,  but  tried  separately.  The  charge  was  burglary.  The 
evidence  showed  that  the  proprietor  and  clerk  of  the  store  into 
which  they  entered  were  apprised  of  their  intended  crime  by  a 
person  who  was  professing  to  act  with  them  as  a  confederate, 
one  Frost;  that  armed  men  were  placed  therein,  who  arrested 
the  defendants;  that  the  said  proprietor  was  close  at  hand 
waiting  for  the  said  entrance;  that  they  entered  through  an 
outside  window  and  inner  door  that  were  opened  by  them  or 
some  one  of  them.  As  to  who  did  the  opening,  the  breaking, 
the  evidence  conflicted, — Frost  stating  that  Thompson  did  it; 
French  stating  that  the  said  Frost  did  it 

The  court  refused  to  instruct  the  jury  ^  that  if  the  breaking 
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and  entering  the  house  were  done  with  the  knowledge,  pro- 
curement, and  consent  of  the  owner,  you  ought  to  find  the 
defendant  not  guilty";  and  did  instjnict  that  ''in  this  casOi 
the  question  of  the  guilt  or  innocence  of  the  defendant  on  trial 
is  not  affected  hy  the  guilt  or  innocence  of  the  witness  Frost." 
There  was  a  conviction. 

We  are  referred  to  the  case  of  Regina  v.John$onj  1  Car.  &  IL 
218, 41  Bug.  Com.  L.  123.  In  that  case,  the  servant  of  Drake^ 
pretending  to  agree  with  the  defendant,  opened  the  door  and 
let  him  in  to  commit  the  robbery.  He  was  arrested  before  he 
did  anything.  The  court  held  that  it  did  not  amount  to  a 
burglary,  because  the  entry  had  been  lawful,  in  consequence 
of  the  servant  having  opened  the  door. 

In  the  cases  at  bar,  there  is  nothing  showing  that  the  owner 
of  the  property  consented  to  the  commission  of  the  crime,  un- 
less his  renudning  passive,  so  far  as  their  contemplated  prc^ 
ceedingB  were  concerned,  and  fSsiiling  to  take  any  measures  to 
prevent  the  breaking  and  entering,  should  receive  that  con- 
struction. The  witness  Frost  was  not  his  servant;  he  made 
no  agreement  with  him  by  which  he  was  to  bring  the  defend- 
ants there.  He  merely  arranged,  and  let  Frost  know  that  he 
had  done  so,  for  the  arrest  of  the  men  "  if  they  did  break  in  to 
rob  the  store."  He  did  not  furnish  the  means  by  which  they 
might  enter.  That  entrance  was  by  breaking.  There  was, 
therefore,  no  evidence  tending  to  prove  that  the  breaking  and 
entering  were  by  the  procurement  of  the  owner;  and  for  that 
reason,  the  instruction  asked  was  rightfully  refused,  and  that 
given  was  proper. 

It  is  clear  from  the  above  facts  that  the  cases  materially 
differ  from  the  English  case:  1.  In  the  fact  that  Frost  was 
not  shown  to  have  been  in  the  employ  of  the  owner  of  the 
property;  2.  In  the  fact  that  the  entry  was  not  lawful,  by  the 
opening  of  a  door  by  a  servant,  but  forcible,  by  the  breaking 
of  a  window  by  persons  not  authorized. 

The  judgment  is  affirmed. 

Wboh OB  DoKX  OB  Cruos  Committkd  by  An>  ob  CoinnvAircx  or  Pbbsoni 
Who  wbbb  SnECto  to  Evtbaf  and  Covtict  Wbono-dokb.— Courts  wiU 
D/oi,  eren  to  aid  in  detecting  a  supposed  offender,  countenance  the  violation 
of  positive  law,  or  any  contrirances  for  inducing  another  to  commit  a  crime. 
But  when  a  party  has  formed  a  guilty  intent  to  commit  a  crime,  any  person 
may  furnish  opportunities,  or  eren  lend  assistance  to  the  criminal,  with  the 
oommendable  purpose  of  exposing  or  punishing  him.  And  the  fact  that 
there  existed  a  plot  to  entrap  him  will  not  affsot  the  criminality  of  his  act  or 
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reader  him  any  the  lees  liable  to  pimishment:  1  Biahop's  Grim.  Law,  7th  ed., 
•ee.  202;  1  Wbarton'a  Crim.  Law,  sea  149;  ^niM  i9M»  ▼.  If^ittMr,  6  DilL  35| 
Dodge  ▼.  BrUiain,  Meigs,  84;  Rex  ▼.  SggmUm,  2  Bos.  k  P.  608;  S.  C,  S 
Leaoh  C.  C.  913;  Begim  ▼.  WiUkmu,  1  Car.  &  K.  195;  itex  ▼.  Adf,  7  Osr. 
k  P.  140;  S.  0.,  32  Eng.  Com.  L.  469;  Rex  ▼.  ITolden,  Rass.  k  R.  154;  &  O., 
2  Tkunt.  334;  S.  C,  2 Leach  C.  C.  1019;  Regina ▼.  Johnaan,  Car.  k  M.  218;  Regina 
▼.  RaMone,  Id.  220;  S.  C,  2  Moody,  242;  /?«  ▼.  DanneUy,  Ross.  &  R.  310| 
Rex  V.  ITAittm^Aam,  2  Leach  C.  C.  912;  State  v.  Covington,  2  Bafl.  8081. 
Chitty,  in  discussing  this  subject,  says:  **  If  the  owner,  in  order  to  detect  m 
number  of  men  in  the  act  of  stealing,  directs  a  servant  to  appear  to  eneoaraga 
the  design,  and  lead  them  on  till  the  offense  is  complete,  so  long  as  he  did 
not  induce  the  original  intent,  but  only  provided  for  its  discovery,  after  it 
was  formed,  the  criminality  of  the  thieves  will  not  be  destroyed":  See  alio 
Alexander  Y.  State,  12  Tex.  540. 

The  owner  of  property,  who  exposes  it  in  expectation  that  it  will  be  stoleD 
by  one  whom  he  suspects  to  be  a  thief,  is  not  thereby  held  to  have  consented 
to  the  unlawful  taking  of  the  property:  1  Bishop's  Crim.  Law,  7th  ed.,  see. 
282;  Rex  v.  ffeadge,  Rusa.  k  R.  160;  Regina  v.  Lyons,  Car.  AM.  217;  PIgg  ▼. 
State,  43  Tex.  108.  Or  if  he  marks  property  and  plaoee  it  in  a  position  where 
it  is  stolen,  and  he  afterwards  identifies  it  in  the  possession  of  the  thie^  tlie 
latter  will  not  be  excused  or  be  the  less  liable  to  punishment:  1  Bishop's 
Grim.  Law,  sec.  262;  Rex  v.  ffeadge,  2  Leach  C.  C.  1033;  S.  C,  Rnss.  k  R. 
160;  Rex  v.  Whitttngham,  2  Leach  C.  C.  912;  Regina  y.  WiUkmu,  I  Car.  k  K. 
195.  In  the  case  last  cited,  overtures  were  made  by  a  person  to  the  servant 
of  a  publican,  to  induce  him  to  join  in  robbing  his  master's  tilL  The 
fmnt  conmiunicated  the  matter  to  the  master,  and  the  former,  by  the 
tion  of  the  latter,  some  weeks  after,  opened  a  communication  with  the  person 
who  had  made  the  oveHures,  in  consequence  of  which  he  came  to  the  maa> 
ter's  premises.  The  master  having  previously  marked  some  money,  by  hia 
direction  it  was  placed  upon  the  counter  by  the  servant,  in  order  that  it 
might  be  taken  by  the  party  who  had  come  for  the  purpose.  It  was  ao 
taken,  and  the  offense  was  held  to  be  larceny.  The  fact  that  facilities  for 
committing  an  offense  are  afforded,  or  even  that  temptations  to  its  oommiih 
sion  are  put  in  the  way  of  the  offender  by  one  who  ia  seeking  to  entrap  him* 
will  not  affect  the  question  of  his  guilt  or  relieve  him  from  legal  respanoi* 
bility  for  the  crime:  1  Bishop's  CrinL  Law,  sec.  262;  Regina  y.  Lffona,  Car. 
k  M.  217;  United  Statee  v.  Foye,  1  Curt.  C.  C.  364;  Rex  v.  Adjf,  7  Oar.  k  P. 
140;  S.  C,  32  Eng.  Com.  L.  469;  Dodge  v.  BriUain,  Meigs,  84.  But  if  tlie 
prosecutor  in  setting  the  trap  to  ensnare  the  offender  waiYcs  hia  legal  rights^ 
the  prosecution  will  fall.  If,  for  example,  he  surrenders  absolutely  his  prop- 
erty  in  goods  taken  from  him,  he  cannot  sustain  a  prosecution  for  larceny  or 
embezzlement;  if  he  leaves  his  house  door  open,  ho  cannot  maintain  buiglaryi 
and  if  he  permit  himself  to  be  robbed,  he  cannot  haYO  the  offender  held  for 
robbery:  1  Wharton's  Crim.  Law,  sec  149;  Rex  v.  Hlgginton,  2  Bos.  k  P.  508| 
Rex  V.  McDaniel,  Fosl  121;  Q.  C,  East  P.  C.  665;  Rex  v.  FuUer,  Rnss.  k  R. 
408;  State  v.  Covington,  2  BaiL  569;  Alexander  v.  State,  12  Tex.  540. 

In  the  case  of  People  v.  CoUine,  53  CaL  185,  the  defendant  requested  one 
Pamell  to  enter  a  house  in  the  night-time  and  steal  therefrom  a  sum  of 
money  which  he  knew  to  be  concealed  there,  the  money  to  be  divided  bo* 
tween  them.  By  the  sheriff's  advice  Pamell  agreed  to  do  so^  for  the  purpoae 
of  entrapping  Collins,  and  accordingly  entered  the  house,  secured  the  money, 
marked  it  so  that  it  could  be  identified,  and  after  delivering  it  to  Collin% 
gave  a  signal,  when  the  sheriff  arrested  CoUins  with  the  money  in  his 
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It  WM  hM  ihat,  inasmuch  as  Famell  alone  entered  the  building,  and 
did  so  withoat  felooiooa  intent,  there  was  no  borglary  committed,  and  tiiere- 
fore  Collins  could  not  have  been  privy  to  a  buglary.  So  in  the  case  of 
dUm  V.  8taie^  40  Tex.  834,  where  the  proof  was  that  the  prisoner  proposed 
to  a  servant  a  plan  of  robbing  his  employer's  office  by  night;  that  the  servant 
disclosed  the  plan  to  his  employer,  by  whom  it  was  communicated  to  the 
poliee;  that  the  master,  acting  under  the  instructions  of  the  police,  furnished 
the  aervant  with  the  keys  of  the  office  on  the  appointed  night;  that  the  ser- 
fint  and  the  prisoner  weut  together  to  the  office,  where  the  servant  opened 
the  door  with  the  key,  and  they  both  entered  through  the  door,  and  were 
arrested  in  the  house  by  the  police,  it  was  held  that  the  prisoner  could  not 
be  eoBvieted  of  burglary.  Byrd,  J.,  who  delivered  the  opinion  of  the  court 
fn  this  case,  said:  "We  are  satisfied  the  prisoner  is  not  guilty  of  the  offense 
shsiged  in  the  indictment,  upon  the  evidence  set  out  in  the  bill  of  exceptions. 
Ift  is  difficult  to  conceive  how  a  person  can  be  guilty  of  burglary  who  enters 
a  boose  with  a  key  voluntarily  furnished  him  by  the  owner  to  enter,  know- 
ing at  the  time  that  the  person  wishes  to  enter  to  steaL  It  is  in  effect  a  con- 
wmt  to  the  «ntiy  by  such  person,  and  is  not  even  a  trespass.*'  But  in  tht 
mm  of  Bex  v.  BigUy,  1  Craw.  &  D.  202,  the  prisoners  were  indicted  for  a 
bvg^ary  at  the  house  of  one  Halpin.  Halpin  had  been  apprised  of  their  pur- 
fsss,  and  provided  a  force  for  their  reception.  On  their  knocking  at  the 
door,  Halpin  opened  it,  and  thereupon  the  prisoners  rushed  in,  locked  the 
door,  and  wore  proceeding  further  into  the  house,  when  his  men  overpowered 
mH  secured  them.  It  was  contended  that  there  was  neither  force  nor  fraud 
la  the  entrance,  as  the  owner  voluntarily,  and  without  knowledge  of  their 
iatention,  had  opened  his  door  to  the  prisoners,  so  that  a  material  ingredient 
fa  the  crime  of  burglary  was  wanting.  But  the  judges  were  unanimous  that 
the  offense  was  complete^  and  the  indictment  supported. 

But  where  the  proeeoutor  waiveo  none  of  his  righti,  and  simply  aids  as 
offender,  or  oonnives  at  his  offense  for  the  porpooo  of  entrapping  and  convict- 
Ivg  him  of  tlM  orime^  the  nature  or  quality  of  the  WNng-deor'o  offbnso  will  bo 
kaowftnaffsetod. 
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QHrnomm  avd  Sbitinge  or  PKBaoir  to  Pxaitaiitiabt  by  Ooost  BATiira 
so  JmUEOonov  are  nullitieo,  and  afford  no  protection  to  thooe  who 
koop  him  In  oonflnement;  and  those  holding  him  in  confinement  are  pre- 
aunod  to  know  the  law,  and  that  they  have  no  legal  right  to  keep  him 


PnaoH  Who  Illioajllt  Impuboxs  Axothxr  Rionm  Som 
BmniT  by  reason  of  the  latter's  imprisonment,  the  person  so  imprisoned 
nay  waive  the  tort  and  sue  upon  the  implied  osMrnqosif;  but  if  the  per- 
son who  Hlogally  confined  him  recoiTod  no  benefit  by  reason  of  such  oon- 
finamont,  there  is  no  consideration  to  support  an  implied  tummipriL 

Appeal  from  the  Clark  ciicait  court    The  opinion  states 
fliecaee. 


4M8  Pattebsov  «•  Pbiob.  [TwHima^ 

W.  T.  Otio^  for  the  appellants. 
jR.  Crawfordj  for  the  appellee. 

By  Court,  WoRDENy  J.  Suit  by  Prior  against  the  appellants 
for  work  and  labor.    Judgment  for  the  plaintiff. 

The  defendants  pleaded  separately  the  general  denial,  and 
some  special  defenses,  to  the  latter  of  which  demuners  were 
sustained.  We  deem  it  unnecessary  to  examine  the  spedal 
answers,  as  it  seems  to  us  that  the  substantial  £acte  thus  set 
up  could  haTe  been  gi^en  in  evidence  under  the  general  deniaL 
The  cause  was  submitted  to  the  court  for  trial  on  the  follow- 
ing agreed  statement  of  the  facts,  which  was  all  the  evidence 
given  in  the  cause,  viz.: — 

^'It  is  agreed  in  this  case  that  the  plaintiff,  said  Jamea 
Prior,  was  imprisoned  in  the  state  prison,  in  the  custody  of 
said  Miller,  as  warden  thereof^  under  and  by  virtue  of  a  judg- 
ment of  the  court  of  common  pleas  of  Vanderburgh  County,  a 
certified  copy  of  which  judgment  is  filed  with  defendants'  an- 
swer. That  during  his  confinement  he  did  work  and  labor  as 
a  criminal;  said  work  and  labor  were  of  the  value  of  $225; 
said  Patterson  during  all  the  time  of  said  Prior's  confinement 
in  said  state  prison  was  the  lessee  thereof,  and  said  work  and 
labor  were  done  by  the  order  of  said  Miller,  and  said  Patter- 
son received  all  the  benefit  of  said  labor  as  such  lessee.  The 
time  of  said  Prior's  confinement  commenced  on  the  12th  of 
September,  1863,  and  he  was  discharged  therefirom,  and  or- 
dered to  be  returned  to  the  sheriff  of  Vanderburgh  County 
upon  a  writ  of  habeas  corpus  by  him  sued  out  on  the  first  day 
of  January,  1855." 

The  question  as  to  the  sufficiency  of  the  evidence  to  sustain 
tfie  finding  was  properly  presented  on  a  motion  for  a  neir 
trial. 

The  appellants  assign  errors  separately. 

At  the  time  the  appellee  was  convicted  and  sent  to  the 
penitentiary,  the  court  of  common  pleas  had  no  jurisdiotion 
in  that  behalf;  hence  the  conviction  and  judgment  were  nul- 
lities, and  furnish  the  appellants  no  protection  for  the  tort 
committed  in  confining  him  in  the  penitentiary:  Patterson  v. 
Crawjordj  12  Ind.  241.  The  appellants  must  be  presumed  to 
have  known  the  law,  and  that  they  had  no  legal  right  to  im- 
prison the  appellee,  or  cause  him  to  labor.  That  they  may 
have  been  responsible  to  him^  in  some  form  cannot  be  doubted. 
They  undoubtedly  committed  a  tort,  and  the  question  here  is 
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whether  the  tort  can  be  waiyed,  and  an  action  maintained  on 
an  implied  ossumpriL 

We  will  first  examine  this  question  so  far  as  it  relates  to 
Patterson.    He,  it  seems,  was  the  lessee  of  the  penitentiary 
and  received  all  the  benefit  of  the  appellants'  labor.     He  must 
be  presumed  to  have  assented  to  the  performance  of  the  labor, 
and  being  benefited  thereby,  the  law  implies  a  promise  to  pay 
what  it  is  reasonably  worth.    It  was  held  in  Patterson  v.  CraiO' 
fordj  12  Ind.  241,  that  where  labor  is  performed  for  the  benefit 
of  a  party,  without  an  express  contract,  if  he  knows  it  and 
tacitly  assents  to  it,  he  will  be  liable  on  an  implied  contract  to 
pay  a  reasonable  compensation  therefor.     In  our  opinion,  so 
far  as  Patterson  is  concerned,  the  tort  may  be  waived,  and  an 
action  be  maintained  on  the  implied  assumpsit.    The  case, 
however,  is  entirely  di£Eerent  as  to  Miller,  the  warden  of  the 
penitentiary.    He  received  no  benefit  of  the  plaintiff's  labor, 
and  not  having  been  benefited,  there  is,  as  to  him,  no  consid- 
eration to  support  an  implied  assumpsit  to  pay.    The  case  of 
Webiter  y.  DrinkwaUrj  5  Me.  319  [17  Am.  Dec.  238],  is  much 
in  pointy  where  it  was  held  that  *^  the  party  committing  a  tort 
cannot  be  charged  as  upon  an  implied  contract,  the  tort  being 
waived  unless  some  benefit  has  actually  accrued  to  him." 

The  judgment  against  Miller  is  reversed,  and  against  Pat- 
terson it  is  aflirmed.  Costs  to  be  apportioned  between  Patter- 
ion  and  Prior,  the  appellee. 

Is  TEi  OASM  or  PaUenon  ▼.  Crav/ard,  12  Ind.  241,  died  in  th«  principal 
€Ma^  ocM  Armatrang  wm  ocmyioted  by  a  court  which  had  not  jnrisdictioii  of 
Iha  offenae,  and  waa  aentenood  to  the  atate  priaon,  where  he  waa  confined  at 
hard  labor  from  June,  1SS3,  nntil  November,  lS5i,  when  he  waa  releaaed  on 
kabeaa  eorpna.  Armatrong  aaaigned  hia  aoooont  for  the  work  and  labor  dona 
daring  that  time  for  the  leaaee  of  the  priaon,  to  Crawford,  who  brought  aoit 
againat  the  leaaee  to  recorer  the  amount  of  the  account.  The  court  held  that 
Iha  aangnment  waa  good,  and  that  Crawford  could  recorer  in  hia  own  name^ 
againat  the  leaaee^  aa  upon  an  implied  contract,  for  work  and  labor  done 
hia  knowledge  and  at  hia  requeat^  although  Armatrong^  while  a  priaooer, 
■ader  the  oontrol  of  the  wardan  of  the  priaon. 

Waiyivo  Tost  to  Suk  m  Assukpsit:  See  Bakh  ▼.  Patten^  71  Am.  Daa 
iS6^  note  627,  where  other  caaea  are  collected. 

Thb  FsmciPAL  OAsm  n  crrxD  in  BelUm  ▼.  SmUh,  45  Ind.  294,  to  the  point 
tiiat  aeotion  2116  of  the  reviaed  atatntea  of  1843,  waa  continued  in  force  bf 
802  of  the  code. 
Am.  Dm.  Vol.  LXXX7.-M 
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SnOWDEX    V.  WiLAS. 
119  ixBiANA,  la] 

VwmKtAJWTt   n    MOT  ObOUND  of    DemURRUI,    mfDKE    Iin>IANA   CtoB  ov 

PKOOBDiimB,  but  of  a  motion  to  compol  the  party  to  make  hia  plwMfmg 
more  oertain,  anless  the  pleading  be  80  ancertain  aa  not  to  state  Intal* 
ligiUy  a  anbstantially  good  oaoae  of  aotion  or  defepne. 

LuBim  TO  Bntbb  upon  ahi>  Oocuft  Land  wjn  bb  Spboiallt  FtJU]»i\ 
vnder  the  oode,  aa  well  aa  at  common  law,  or  it  cannot  be  giTen  In  evi- 
dence without  oonienty  and  consent  will  not  be  presnmed. 

BuKT  OF  Onb  to  Oybbflow  Lakp  of  Abotheb  18  Easxkbbt,  and  aa  In- 
terest in  real  estate,  and  title  thereto  must  be  conreyed  by  gnst^  aad 
established  by  proof  ol  an  actual  grants  or  of  presoriptioa,  froos  wfaiob 
a  grant  will  be  infened. 

IdODisB  TO  Do  Act  upon  Land  of  Anothbb  mat  bb  Oiybv  bt  Paboi^  tf 
it  does  not  involTe  an  interest  in  real  estate,  or  amonnt  to  an 
and  if  coupled  with  an  interesti  especially  if  it  be  upon  a 
it  cannot  be  revoked. 

itruBB  Enjotmbkt  of  Bxboutbd  Pabol  Lkbhb^  granted  upoo  a  ooosid- 
Sfation,  or  upon  the  faith  of  which  money  has  been  expended,  will  be 
enforced  in  equity,  at  all  events,  where  adequate  compensation  in  daai> 
agea  cannot  be  obtained;  although,  at  law,  a  parol  lioense  is  levooalils 
aa  to  future  enjoyment,  and  is  determined  by  a  oonTeyanoe  of  tlia  estebs 
upon  which  it  was  to  bo  enjoyed. 

Qbahtbbs  of  Land  are  Bound  bt  Ibbbyooablb  Idcnaa,  when  tliay  paw 
chase  with  notice;  and  in  case  of  a  mill  and  dam,  the  existing  oonditian 
of  things  might  be  notice. 

IqpnTABLB  RXLBF  MAT  BB  GrANTBD  TO  DbFBBDANT  IN  LBOAL  AOKIOB,  in 

thcee  states  where  law  and  equity  are  administered  in  the  same  ooai\  U 
the  pleadings  present  the  necessary  ayerments. 

Action  for  damages.    The  facts  are  stated  in  the  opinioiL 

D.  0.  Daily  and  L.  P.  MiUigan,  for  the  appellants. 
John  R,  Coffroth^  for  the  appellees. 

By  Court,  Perkins,  J.  This  was  a  suit  by  Wilas  and  othen 
against  Snowden  and  others,  to  recover  for  damage  done  by 
oyerflowing  land  by  means  of  a  mill-dam. 

The  defendants  demurred  to  the  complaint  for  uncertainty. 
The  demurrer  was  overruled. 

Uncertainty  is  not  a  ground  of  demurrer  under  the  coda; 
but  is  a  ground  for  a  motion  to  compel  the  plaintiff  to  maka 
his  pleading  more  certain.  Nevertheless,  if  a  pleading  be  00 
uncertain  as  not  to  state  iDtelligibly  a  substantially  good  canoe 
of  action  or  defense,  it  will  be  subject  to  demurrer  for  not  stat- 
ing a  cause  of  action  or  defense. 

In  the  case  at  bar,  we  think  the  complaint  was  subject  to  a 
motion  for  uncertainty,  in  not  describing  with  sufficient 
tfcularity  the  given  piece  of  land  overflowed,  but  that  it  w^ 
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Dot  80  uncertain  as  to  be  subject  to  a  demurrer  for  not  stating 
bielligibly  a  cause  of  action. 
On  the  oyerruling  of  the  demurrer,  the  defendants  answered. 
The  answer  contained  the  general  denial  and  a  special  para- 
graph as  follows:  — 

The  defendants  admit  the  erection  of  the  dam,  etc.,  but  say 
that  it  was  erected  by  Daniel  Frenderburg,  in  connection  with 
a  flouring  mill,  the  two  costing  thirteen  thousand  dollars;  that 
before  said  Frenderberg  erected  the  dam  and  mill,  he  applied 
to  Moses  Wilas,  the  then  owner  of  the  land  overflowed,  the 
land  now  owned  by  the  plaintiffs,  for  license  to  erect  said  mill 
tnd  dam;  that  Wilas  gave  the  license  by  parol,  and  upon  the 
consideration  of  fifty  dollars  in  cash  paid,  and  the  fact  that 
the  mill  would  be  an  advantage  to  him,  as  well  as  to  the  whole 
neighborhood  in  which  he  lived;  that  the  height  of  the  dam  was 
specified,  being  the  exact  height  of  that  built  and  maintained; 
that  since  the  dam  and  mill  had  been  erected,  Frenderberg  had 
fold  and  conveyed  the  same  to  the  defendants;  and  the  plain- 
tiflig  had  obtained  title  from  Wilas  to  the  land  overflowed. 

The  defendants  prayed  that  their  right  to  maintain  the  dam 
at  its  present  height  might  be  established,  etc. 

The  court  sustained  a  demurrer  on  this  paragraph  of  the 
answer;  the  cause  was  tried  upon  the  general  denial,  and  the 
plaintiffs  obtained  judgment  for  a  portion  over  seventy  dollars. 
It  is  insisted  by  the  appellees  that  this  court  should  not 
examine  the  question  arising  upon  the  ruling  of  the  court 
below  in  sustaining  the  demurrer,  because,  they  say,  the  entire 
merits  of  the  action  may  have  been  tried  upon  the  general 
denial;  but  in  this  they  are  mistaken.  Leave  and  license 
must,  under  the  code,  as  well  as  common  law,  be  specially 
pleaded,  to  be  admissible  in  evidence,  unless  by  consent. 
Consent  will  not  be  presumed,  in  the  absence  of  all  facts  tend- 
ing to  show  it:  See  7  Blackf.  108,  373. 

We  come,  then,  to  the  question,  Did  the  special  paragraph 
of  the  answer  contain  facts  constituting  a  bar  to  the  action? 

The  right  in  one  to  overflow  the  land  of  another  is  an  ease- 
ment, an  incorporeal  hereditament,  and  it  is  an  interest  in  real 
estate.  Titie  to  such  easement  is  conveyed  by  {prant,  and 
established  by  proof  of  an  actual  grant,  or  by  proof  of  prescrip- 
tion, from  which  a  grant  will  be  inferred.  And  if  the  mode 
of  proof  adopted  be  the  showing  of  an  actual  grant,  the  grant 
mnet,  at  least,  under  the  statute  of  frauds,  be  in  writing,  be  by 
iaed.    This  is  the  general  role  in  courts  of  law:  If oore  v.  Sinit, 
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2  Ind.  257;  Bell  y.  EUioti,  5  Blackf.  113:  see  PosUethwaiU  ▼. 
Payncj  8  Ind.  104;  Wickersham  v.  BUlSy  Id.  387. 

License,  it  may  be  here  observed,  to  do  an  act  upon  the  land 
of  another,  does  not  necessarily  inyolve  an  interest  in  real 
estate,  does  not  necessarily  amount  to  an  easement,  and  when 
H  does  not,  it  may  be  given  by  parol,  and  if  coupled  with  an 
mterest,  especially  if  it  be  upon  a  consideration,  it  cannot  be 
revoked.  If  one  gives  another  license  to  go  upon  his  land  to 
■hoot  a  single  squirrel  then  existing  and  pointed  out,  that  does 
not  create  an  easement,  and  may  be  given  by  parol;  and  if  the 
license  go  further,  and  include  the  right  to  take  away,  as  the 
property  of  the  licensee,  the  squirrel,  when  shot,  it  is  coupled 
with  an  interest;  and  if  given  upon  a  consideration,  at  all 
events,  it  cannot  be,  at  mere  volition,  revoked.  But  the  rights 
in  perpetuity,  to  one  to  hunt  game  Upon  a  given  tract  of  land 
of  another,  would  be  an  easement,  would  involve  an  interest 
in  real  estate,  and  might  be  revocable  under  certain  circum- 
stances, if  not  under  all,  if  given  by  parol.  And,  further,  it 
may  be  remarked,  licenses,  whether  revocable  or  not,  excuse 
the  licensee  while  acting  under  them,  before  revocation,  and 
protect  him  from  suits  for  acts  done  within  the  license:  Bell  v. 
Elliott,  5  Blackf.  113;  Miller  v.  Auburn  <fc  S.  Ky  Co.,  6  ffiU, 
61;  Pierre'pont  v.  Barnard,  6  N.  Y.  279.  Licenses  cannot  be 
revoked  as  to  acts  performed  under  them.  The  revocation  \b 
prospective,  not  retrospective:  TTallia  v.  Harrison^  4  Mees.  &  W. 
538. 

Parol  revocable  licenses,  it  seems,  also,  are  personal,  cannot 
be  assigned,  and  are  determined  without  notice  to  the  licensee 
by  a  conveyance  of  the  property  upon  which  they  are  to  be 
executed:  Ruffey  v.  Henderson^  8  Eng.  L.  &  Eq.  305;  2  Am. 
Lead.  Cas.  680;  Gronendyke  v.  Cramer,  2  Ind.  882.  Such  an 
the  principles  which  govern  in  courts  of  law. 

But  though  a  parol  license,  amounting  in  terms  to  an  ease- 
ment, is  revocable  as  to  future  enjoyment  at  law,  and  is  de- 
termined by  a  conveyance  of  the  estate  upon  which  it  was  to  be 
enjoyed,  this  is  not  the  rule  in  all  cases  in  courts  of  equity. 
In  these  courts,  the  future  enjoyment  of  an  executed  parol 
license,  granted  upon  a  consideration,  or  upon  the  faith  of 
which  money  has  been  expended,  will  be  enforced,  at  all 
events,  where  adequate  compensation  in  damages  could  not 
be  obtained.  This  will  be  done  upon  the  two  grounds  of  es- 
toppel on  account  of  fraud,  and  specific  performance  of  a  partly 
executed  contract  to  prevent  fraud.    And  in  those  states  of  iht 
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Union  where  law  and  equity  are  administered  in  the  same 
eonrt,  relief  is  afforded  in  any  given  suit  where  the  pleadings 
present  the  necessary  averments.  And  grantees,  as  well  as 
the  original  parties,  are  bound,  where  they  purchase  with 
notice;  and  in  a  mill  and  dam,  the  existing  condition  of  things 
might  be  notice  to  them  of  the  equity:  Foster  v.  Browning y  4 
R.  L  47  [67  Am.  Dec.  505];  Lacy  v.  Ameit,  33  Pa.  St.  169; 
MeKeUip  v.  Mcllhenny,  4  Watts,  817  [28  Am.  Dec.  711];  Her^ 
iel  V.  Kerr  J  2  Am.  Liead.  Cas.  676;  Angell  on  Watercourses, 
859;  Browne  on  the  Statute  of  Frauds,  82;  3  Kent's  Com.  452 
et  seq.  See  Kepley  v.  Taylor^  1  Blackf.  412.  Within  these 
authorities  the  second  paragraph  of  the  answer  in  this  causa 
was  good. 

Another  question  we  suggest,  but  do  not  decide.  When 
statutes  authorize  land  to  be  taken  for  public  use,  as  for  rail- 
roads and  canals,  etc.,  and  provide  a  form  of  remedy,  that 
form  must  be  adopted  by  the  injured  party:  Lafayette  P.  R. 
Co.  V.  New  Albany  R.  R,  Co.^  13  Ind.  90  [74  Am.  Dec.  246], 

The  taking  of  property  for  mill-dams  is  taking  it  for  public 
use:  HanHns  v.  Lawrence,  8  Blackf.  266. 

The  present  statute  of  Indiana  on  the  subject  of  assessment 
of  damages  for  property  taken  or  injured  for  public  use  in- 
cludes public  works  and  mill-dams,  and  gives  to  the  party 
injured,  against  the  party  taking  or  injuring,  the  right  of  re- 
dress in  the  mode  prescribed  by  the  statute:  2  Gavin  &  Hord, 
p.  812,  subd.  9,  p.  316,  sec.  710.  Why,  then,  is  not  a  person 
whose  land  is  injured  by  a  mill-dam  not  limited  to  the  statu- 
tory mode  of  redress  ? 

The  judgment  below  is  reversed,  with  costs;  cause  remanded 
fixr  further  action  of  the  court  below. 


UHCBBTAXiiTr  IS  NOT  Obound  OF  DiKUBBXBy  Under  the  IndiaDA  code  of 
procedure^  bnt  of  a  motion  to  compel  the  party  to  make  his  pleading  more 
etrtain,  unlees  the  pleading  be  so  nnoertain  as  not  to  state  intelligibly  a  snH- 
stantially  good  eanse  of  action  or  defense:  ^iUkan&on  ▼.  Tingling,  80  Ind. 
S83;  CU^  rf  CotmernOk  ▼.  CormenviUg  Hydrauiie  Co.^  86  Id.  236;  HaH  ▼. 
Cnnqfard,  41  Id.  199;  LewU  ▼.  Edwards^  44  Id.  836;  WiOkmmm  ▼.  Yinglit^ 
93  Id.  44,  aU  citing  the  principal  case. 

KasEMXHT  CANNOT  BB  Cesatxd  bt  Pabol:  See  HoBoiiUcn  ▼.  Putnam^  M 
Am.  Dee,  158,  and  note  coUecting  prior  cases;  Wyim  ▼.  Oorlamd^  68  Id.  19Q|| 
Wukr  T.  Deem,  69  Id.  484;  HoUy.  McLtod,  74  Id.  400. 

BsvooABLB  Natubb  OF  LiOBNSBs:  See  HaaeUon  ▼.  Afteoin,  54  Am.  Dea 
U8^  and  note  digesting  cases  in  this  series;  also  CHUm  v.  Simonds,  77  Id.  8711 
ind  note  collecting  other  decisions:  Burton  ▼.  SdmT^^  79  Id.  7l7t.  A  license 
h  rerocabbs  Mamamr  t.  Haugheift  60  Ind.  868;  bnt  not  as  to  sots  done  nndsr 
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it;  Owens  ▼.  LewiSf  46  Id.  619;  Schoonover  ▼.  Irwinf  58  Id.  289;  aad  a  UoeiiM 
coapled  with  an  interest  cannot  be  revoked:  Rogen  ▼.  Cox,  96  Id.  158;  w 
where  a  parol  license  ia  given,  upon  the  faith  of  which  money  is  expanded  by 
the  licensee,  the  licenser  is  estopped  from  revoking  the  license,  unless  thf 
licensee  can  be  placed  in  Miaiu  quo:  Lane  v.  Miller,  27  Id.  637;  Ilodgmm  v. 
J^ffrka^  62  Id.  337;  Buehanam  v.  LogoMport  etc  B*y,  71  Id.  267;  Tett  v.  Xarss, 
76  Id.  462;  OUmort  t.  HamUton,  83  Id.  198;  Simona  v.  Jforehouae,  88  Id.  39^ 
894;  Stroeaer  v.  (Xty  qf  Fort  Wayne,  100  Id.  447;  and  see  Ogle  t.  Dill,  61  Id. 
442;  OonduiU  ▼.  Boee,  102  Id.  169.  The  principal  case  is  dted  to  the  forsgo- 
ing  points;  and  see  it  cited  in  3iUler  v.  States  39  Id.  270^  as  reary  folly  con- 
sidering the  pcfwer  of  revoking  parol  licenses. 

Qrantiis  of  Land  abs  Bound  bt  Ibbevogablb  LKnaffii  when  they 
purchase  with  notice:  Simons  v.  Morehomae,  88  Ind.  395;  Stepktm  t.  Bemmm, 
19  Id.  369;  and  in  some  oases  the  existing  condition  of  things  might  be  ni^ 
tice:  Id.;  both  citing  the  principal  case;  see  also  Prince  v.  Caee^  27  Am.  Dea 
675,  and  note. 

Thk  princifal  casb  is  also  crrsD  in  HaaJUu  v.  Stnelair,  76  Ind.  494,  te 
the  point  that  an  easement  is  an  interest  in  land;  in  Simone  v.  Mcrehoem, 
68  Id.  393,  to  the  point  that  a  perpetual  right  of  way  over  the  land  of  an- 
other is  an  easement;  as  is  the  right  of  a  mill-owner  to  pond-water  on  anoth- 
er's land,  and  of  one  owner  to  use  another's  land  for  a  sluice-way,  or  for 
drainage  purposes:  BroohriUe  etc  HydramUc  Co,  v.  BuUer,  91  Id.  188;  in  Mo- 
Cardie  v.  Barrickhw,  68  Id.  368,  to  the  point  that  the  nse  and  enjoyment  of 
what  is  claimed  as  an  easement  must  have  been  adverse,  nnder  a  claim  of 
right,  exclusive,  continuous,  and  uninterrupted,  besides  being  within  ths 
knowledge  snd  acquiescence  of  the  owner  of  the  estate  over  which  the  ease- 
ment is  claimed;  and  in  Cool  v.  Petere  Box  etc,  Co,f  87  Id.  537,  to  the  point 
that,  as  a  general  rule,  a  parol  license  is  not  assignable,  because  it  is  foonded 
in  personal  confidence.  It  is  further  cited  in  Lane  v.  MiUer,  22  Id.  106^  ai 
raising  a  question  whether  a  party  who  is  injured  by  the  erection  of  a  mill> 
dam  should  not  be  confined  to  the  remedy  given  by  statute;  but  see  the  opin- 
ion in  thii  case;  and  it  is  referred  to  in  Keiper  v.  Klem,  51  Id.  322,  ia 
considering  the  question  whether  a  conveyance  of  land,  on  which  stood  a 
building,  depending  for  its  light  and  air  on  windows  therein,  which  over- 
looked adjoining  land  of  the  grantor,  indnded  a  right  of  light  and  air  throng^ 
such  windows. 
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Fraud  must  bb  Speoiallt  Plbadbd  under  Codb,  although  at 
law  it  could  be  given  in  evidence  under  the  general  issue. 

Reprbsentation,  to  be  Fraudulent,  must  be  of  a  fact,  and  not  an  expres- 
sion of  opinion,  must  be  false  to  a  material  extent^  most  be  made  ondsr 
such  circumstances  that  a  party  has  a  right  to  rely  on  it,  and  most  be 
relied  on. 

Action  on  notes  and  a  mortgage.    The  tads  are  staled  ia 

ihe  opinion. 
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John  F,  Kibbey^  for  the  appellanto. 
Jf  .  WtUonj  for  the  appeUees. 

B7  Coarty  Perkins,  J.    Suits  upon  notes  and  a  mortgage. 

Answer,  tiiat  the  notes  were  given  for  the  purchase-money 
cf  a  liyerj-stable,  horses,  carriages,  etc.,  and  the  good-will  of 
the  stable;  that  the  owners  represented  that  the  profits  of  the 
stable  were  from  fifteen  hundred  to  two  thousand  dollars  a 
year;  whereas,  thej  aver  that  the 'business,  instead  of  being 
from  fifteen  hundred  to  two  thousand  dollars  a  year,  never 
deaied  exceeding  two  hundred  doUars. 

To  this  answer  a  demurrer  was  sustained.  It  will  be  ob- 
aerved  that  the  answer  is  uncertain  in  this,  that  it  does  not 
plainly  appear  whether  the  parties  understood  the  representa- 
tion to  refer  to  gross  receipts  or  net  profits.  A  motion  to  have 
it  made  more  certain  might  have  prevailed. 

If  the  representation  was  that  the  profits  of  the  business  had 
been,  and  then  were,  fifteen  hundred  dollars  a  year,  and  the 
representation  was  relied  on  in  making  the  purchase,  and  it 
was  false,  it  may  have  been  such  a  one  as  amounted  to  fraud; 
because  it  was  a  representation  of  a  fact,  and  not  the  expres- 
sion of  an  opinion;  whereas,  had  the  representations  been  that 
the  profits  would  amount  in  future  to  fifteen  hundred  dollars, 
it  would  not  have  been  a  fraud,  because  it  would  have  been 
the  expression  of  an  opinion,  and  not  the  representation  of  an 
asserted  existing  fact:  See  Fry  on  Specific  Performance,  c.  12. 
The  subject  of  fraud  is  most  excellently  treated  in  the  second 
edition  of  Fry  on  Specific  Performance.  But  the  answer  in  the 
ease  at  bar  was  bad,  for  failing  to  aver  that  the  purchase  was 
made  in  reliance  upon  the  representation. 

At  common  law,  fraud  could  be  given  in  evidence  under  the 
general  issue,  or  under  a  general  plea  of  fraud:  Cohee  v.  Cooper^ 
8  Black!  116.  But  under  the  code,  fraud  must  be  specially 
pleadedj  and  the  answer  of  fraud  must  contain  the  averments 
of  all  the  elements  necessary  to  be  proved  to  make  a  fraud; 
and  they  are  that  the  representation  must  go  to  a  material 
fact;  must  be  made  under  such  circumstances  that  the  party 
has  a  right  to  rely  on  it;  the  party  must  rely  on  it,  and  it  must 
be  false  to  a  material  extent.  See  the  common-law  forms  of  a 
special  plea  of  fraud:  3  Ch.  PL  962;  2  Swan's  Pr.  742.  See 
Matlock  V.  Todd,  19  Ind.  180. 

The  judgment  is  affirmed,  with  one  per  cent  damages  and 
eosts. 
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Fraitd  MUffT  BS  Sfboiallt  Plxadbd,  under  Code:  Keller  t.  Jchtmm^  71 
Am.  Dec.  355,  and  note.  The  principal  case  \m  died  to  this  eflEect  in  Armar 
▼.  CalveH,  44  Ind.  212. 

BuDODiTB  OF  YuAUVOVBBPt  Repbesodttatioh.— The  reprasentatioa  imisl 
be  of  a  £aot»  and  not  of  law,  nor  the  expression  of  an  opinion:  Clem  t.  Ntm' 
mdle  etc  R.  R,^  68  Am.  IXm.  663;  FuUon  ▼.  Hood,  75  Id.  664;  Pkirier  t. 
TKomkOBf  poUf  p.  885;  JSttq^  ▼.  Lanh,  21  Ind.  193;  DcufU  ▼•  Jodbon,  28  M. 
284;  ilrftiidfcfe  t.  Biedermcm,  94  Id.  174.  It  must  be  made  for  the  porpoee  of 
Indniring  the  other  party  to  act:  Fogg  t.  Pew,  71  Am.  Dec  662;  Page  ▼. 
Parker^  80  Id.  172;  ArbmekJe  r,,Biedarman,  enpra.  It  mnst»  of  course,  be 
false:  CampbeU  t.  HiUman,  61  Am.  Dec.  195;  WcUbm  Coal  etc.  Co.  ▼.  Cagted, 
68  Ind.  481;  AHmekle  ▼.  BiedermcMt  mtpra.  It  mnst,  at  law,  be  made  with  a 
fraadolent  intent:  CampbeU  t.  EUknant  supra;  Howard  ▼.  Oould,  67  Am. 
Dec  728;  Winm  t.  Jllorrieon^  Id.  668;  ffendenon  ▼.  ^^ofi  Anionh  etc.  R.  R.^  Id. 
675;  Akaret  t.  ^nmnois  68  Id.  274;  Emm  t.  iiA^  72  Id.  639;  .arotm  ▼. 
Mannktg,  74  Id.  736;  Page  t.  PoHber,  ntpra;  Eetep  ▼.  Lareh^  evpra;  Davie  ▼. 
Jaekeoih  enpra;  Waieon  Coal  tic  Co,  y,  Caeteel,  eupra;  Arbudtle  ▼.  Bietfennaii, 
Mpra.  It  most  be  relied  upon,  bat  nnder  snch  circamstanoes  that  the  party 
had  a  right  to  rely:  CampbeUr.  HUlman,  eupra;  MeOar  ▼.  VTiOiaiRS,  62  Am. 
Dec  739;  Jieweom  t.  Jadteon,  71  Id.  206;  FttUon  ▼.  Hood,  75  Id.  664;  BeU  t. 
Byereon,  77  Id.  142;  Page  v.  Parker^  eupra;  Parher  ▼.  TViomoi^  jenmI;  p.  385; 
Davie  ▼.  Jackeont  eupra;  Heee  v.  Toung,  59  Ind.  384;  VTatem  Coo^  efe.  Oa.  t. 
Caeieel,  eupra;  AHmekle  t.  Biederman,  Mpro.  And  finally,  it  must  be  mate- 
rial: McOar  v.  WUHame^  eupra;  Bighg  ▼.  Powell^  71  Am.  Dec  168;  Keller  t. 
/dbson.  Id.  355;  Broio*  ▼•  if  awnny,  74  Id.' 736;  FulUm  y.  ffood^  ei^ra;  Page 
T.  Poftev  supra;  State  ex  reL  CaeiwrigkL  v.  Holmee^  69  Ind.  60L  The 
pal  case  is  dted  in  the  foregoing  Indiana 


BooHB  V.  Washington. 

[19  IxmiAliA,  68.] 

Tbxbb  of  Noxth  Amebioak  Indians  does  not  Ooimamm  HATsni^  m  tin! 

its  laws  will  be  recognized  in  a  state,  by  intematiooal  eomity. 
State  is  not  Boitnd  bt  Intxbnational  CoimT  to  Oiye  BiTBor  to  Lave 

ov  Anothxb  State,  which  are  repugnant  to  the  laws  and  policy  of  the 

former. 
Mabbiaoe,  Aooobdino  to  Jus  GENrnm,  n  Union  ov  One  Man  anb  One 

Woman,  so  long  as  they  both  shall  Uve^  to  the  ezdnsioa  of  all  o(tliei% 

by  an  obligation,  which,  daring  that  time^  the  parties  eaonot^  of  their 

own  Tolitum  and  act»  dissolve^  bat  which  oan  be  diasobred  colj  hf  the 

state 
Vauxott  ov  Mabbiaqe  between  Indians  is  to  be  Tbbted  bt  Law  ov 

Btatb  in  which  it  is  contracted,  and  not  by  the  cutona  of  the  tribi^ 

which  had  removed  beyond  the  limits  of  the  state 

BuiT  for  partition.    The  opinion  states  the  facts. 

John  R.  Coffrath^  for  the  appellant 
£.  P.  MiUiganj  for  the  appellee. 
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By  Court,  PESKmB,  J.  Suit  for  partitioii,  inBtitnted  by 
FranciB  Washington  against  John  Roche.  Partition  adjadged. 
Motion  fiir  a  new  trial  overruled.  Commissioners  report  par- 
tition* Beport  confirmed.  New  trial  denied.  Appeal  to  this 
ooort. 

The  cause  was  decided  upon  the  following  agreed  case: — 

"It  is  hereby  agreed,  by  the  parties  to  this  action,  that  the 
following  are  the  facts  9f  the  case:  The  land  in  question,  of 
which  partition  is  prayed,  was  the  property  of  La-ka-ko-quah, 
alias  Jane  Richardville,  who  died  seised  of  the  same  in  1857, 
leaving  no  children,  nor  father  or  mother,  but  leaving  her  lius- 
band,  as  hereinafter  stated,  whose  name  is  George  Washing* 
ton,  and  her  sister,  Catharine  Richardville,  her  brother,  Snap 
Richardville,  and  Francis  Washington,  the  plaintiff,  who  is 
in  only  son  of  her  sister,  Ah-tah-pe->tah*neah,  deceased.  It 
is  farther  agreed  that  the  defendant,  John  Roche,  has  the  title 
of  George  Washington,  Catharine,  and  Snap  Richardville, 
conveyed  to  him  since  the  decease  of  the  said  Jane  Richard- 
ville. It  is  further  agreed  that  all  of  the  foregoing  persons, 
except  the  defendant,  are,  or  were,  Miami  Indians. 

"It  is  further  agreed  that  in  the  year  1844,  the  said  George 
Washington,  according  to  the  manner  and  custom  of  marriage 
in  said  Miami  tribe  of  Indians,  was  duly  married  to  Le-qua,  a 
Ifiami  Indian,  with  whom  he  lived,  residing  in  Huntington 
County,  Indiana,  where  a  part*of  the  said  Miami  tribe  then 
and  once  have  resided;  that  in  the  year  1846,  the  said  George 
Washington  and  the  said  Le-qua,  according  to  the  manner  and 
custom  of  divorce  in  said  Miami  tribe,  were  duly  divorced; 
that  in  the  same  year,  1846,  said  Le-qua  removed  to  Kansas 
Territory y  where  she  has  since  resided,  and  now  resides;  that 
afterward,  in  the  year  1847,  said  George  Washington,  accord- 
ing to  the  custom  of  said  tribe  of  Indians,  was  married  to  the 
said  Ah-tah-pe-tah-neah,  who  departed  this  life  in  1852,  leav- 
ing said  Francis  Washington,  her  only  surviving  child;  that 
afterward,  in  1863,  said  George  Washington,  according  to  the 
custom  of  said  Indian  tribe,  was  married  to  said  La-ka-ko- 
quab,  alias  Jane  Richardville,  and  that  the  two  lived  together, 
and  cohabited  as  man  and  wife  till  her  death,  at  the  county  of 
Huntington,  in  1857,  she  dying  childless. 

'*  It  is  further  agreed  that  the  Indian  custom  of  marriage  re- 
quires no  ceremony  further  than  the  agreement  of  the  parties 
to  live  together  as  husband  and  wife;  the  agreement  being 
consummated  by  living  and  cohabiting  together  as  such. 
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*'  It  is  further  agreed  that  the  Indian  custom  of  divorce  rd 
quiies  no  special  form  of  proceeding,  other  than  that  the  pa^ 
ties  disagree,  and  by  consent  separate,  the  mother  usually 
taking  care  of  and  reoeiying  the  annual  payment  of  the  gqf?« 
emment  to  the  children;  and  that  the  said  customs  of  ma^ 
riage  and  divorce  are  the  ancient,  immemorially  continued, 
and  present  existing  customs  among  all  of  said  tribe  of  In- 
dians, and  the  law  thereof;  and  that  the  same  have  continued 
to  exist,  as  their  customs  and  laws,  from  a  period  beyond  the 
memory  of  man. 

"  J.  R.  CoFFROTH,  Attorney  for  Defendant 
'^  L.  P.  MiLLiOAN,  Attorney  for  Plaintiff.'' 

The  question  intended  to  be  presented  for  our  decision  in 
this  cause  is,  whether  the  courts  of  Indiana  will  hold  valid,  as 
marriages,  such  unions,  and  as  divorces,  such  separations,  as 
those  described  in  the  agreed  statement  of  facts,  they  having 
been  made  under,  and  being  sanctioned  by  the  laws  of  the 
Miami  tribe  of  Indians. 

It  is  claimed  that,  by  the  law  of  nations,  the  courts  of 
Indiana  must  uphold  Indian  marriages.  The  law  of  nations, 
or  international  law,  is  mainly  of  modem  origin,  growing  out 
of  increased  commercial  and  social  intercourse,  and  exists 
only  among  civilized  states:  1  Kent's  Com.  1.  It  is  very  prop- 
erly divided  by  late  writers  into  public  and  private.  Public, 
that  which  regulates  the  political  intercourse  of  nations  with 
each  other.  Private,  that  which  regulates  the  comity  of  states 
in  giving  effect,  in  one,  to  the  municipal  laws  of  another,  re- 
lating to  private  persons,  their  contracts,  etc. 

The  first  question  to  be  decided  is,  then.  Does  a  tribe  of 
North  American  Indians  constitute  a  state  ?  We  think  not 
A  state  has  been  defined  to  be  ''a  people  permanently  occupy- 
ing a  fixed  territory,  bound  together  by  common  laws,  habits, 
and  customs  [or  by  a  constitution],  into  one  body  politic, 
exercising,  through  the  medium  of  an  organized  government^ 
independent  sovereignty  and  control  over  all  persons  and 
things  within  its  boundaries,  capable  of  making  war  and 
peace,  and  of  entering  into  international  relations  with  other 
communities  ":  See  10  New  Am.  Cyclop.  360;  Wheaton's  Law 
of  Nations,  53,  54;  1  Kent's  Com.  188,  189.  But  few  of  tha 
particulars  enumerated  as  constituting  a  state  exist  in  a  tribe 
of  North  American  Indians.  See,  however,  Cherokee  Nation  v. 
Georgia,  5  Pet  1.  This  the  court  judicially  takes  notice  of  aa 
ttiatter  of  general  historical  knowledge:  the  Indians  axe  not 
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educated  above  the  condition  of  nomadic  pastoral  tribes,  if 
op  to  it;  neither,  were  these  tribes  conceded  to  be  states  or 
joations  in  the  political  or  international  sense  of  the  terms,  aro 
ihey  civilized. 

Civilization,  it  is  true,  is  a  term  which  covers  several  states 
4^  society;  it  is  relative,  and  has  not  a  fixed  sense;  but  in  all 
its  applications  it  is  limited  to  a  state  of  society  above  that  ex- 
isting among  the  Indians  of  whom  we  are  speaking.  It  im- 
plies an  improved  and  progressive  condition  of  the  people, 
living  under  an  organized  government,  with  systematized  labor, 
individual  ownership  of  the  soil,  individual  accumulations  of 
property,  humane  and  somewhat  cultivated  manners  and  cus- 
ioms,  tiie  institution  of  the  family,  with  well-defined  and 
sespected  domestic  and  social  relations,  institutions  of  learn- 
ing, intellectual  activity,  etc.  We  know,  historically,  that  the 
Horth  American  Indians  are  classed  as  savage,  and  not  as 
civilised  people;  and  that,  in  fact,  it  is  problematical  whether 
"fliey  are  susceptible  of  civilization. 

But  let  it  be  admitted  that  the  Miami  tribe  of  Indians 
<4)DStitute8  an  international  political  state,  and  that  it  is  a 
civilized  one,  still  the  state  of  Indiana  is  not  bound  by  in- 
ternational comity  to  give  efiect  in  her  courts  to  all  the  laws 
and  customs  of  such  state;  but  only  to  such  as  are  not  repug- 
nant to  her  own  laws  and  policy:  Doe  v.  Collins,  1  Ind.  24. 

Laws  giving  efifect  to  contracts  of  marriage  are  not  repug* 
iiant  to  the  laws  of  Indiana;  and  the  proposition  is  established 
MB  a  general  one,  in  private  international  law,  that  an  actual 
marriage,  valid  in  the  country  where  celebrated,  will,  not  as 
upon  a  claim  of  right,  but  by  courtesy,  be  given  eSeci  to  in 
ether  states,  though  not  celebrated  by  the  forms  nor  evidenced 
In  the  mode  prescribed  for  marriages  in  such  other  states.  If^ 
•then,  in  the  case  at  bar,  an  actual  marriage  took  place  be* 
tween  Jane  Richardville  and  Greorge  Washington,  there  could 
be  no  objection  to  its  being  upheld  in  the  courts  of  this  state, 
though  celebrated  among  an  uncivilized  tribe  of  Indians. 

VHiat,  then,  constitutes  the  thing  called  a  marriage?  What 
is  it  in  the  eye  of  the  ju8  gentium  t  It  is  the  union  of  one 
flian  and  one  woman,  '^  so  long  as  they  both  shall  live,"  to  the 
exclusion  of  all  others,  by  an  obligation  which,  during  that 
•lime,  the  parties  cannot,  of  their  own  volition  and  act,  dissolve, 
imt  which  can  be  dissolved  only  by  authority  of  the  state. 
•Kothing  short  of  this  is  a  marriage.  And  nothing  short  of 
^110  is  meant  when  it  is  said  that  marriages,  valid  where 
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made,  will  be  upheld  in  other  states:  Noel  v.  Ewingy  9  Ind. 
87;  Story's  Conflict  of  Laws,  c.  5;  Wheaton's  Laws  of  Na- 
tionSy  137;  see  Reynolds  v.  ReynoUsy  3  Allen,  605.  From  what 
has  been  said,  it  is  manifest  that  the  union  between  Jane  and 
George,  described  in  the  statement  of  £Eu;t8  in  the  case  at 
bar,  was  not  a  marriage,  according  to  the  law  of  any  dvil- 
ized  nation,  but  simply  and  exactly  a  contract  and  state  of 
concubinage:  See  Cobb  on  Slavery,  245,  note  4;  State  v.  Samr 
uel,  2  Dev.  &  B.  177.  But  suppose  the  union  had  been  such 
as  to  constitute  marriage,  according  to  the  jus  gerUiumj  and 
which  the  courts  of  this  state  would  have  upheld  as  such,  it 
might  not  still  have  followed,  as  a  consequence,  that  the  hus- 
band would  have  inherited  finom  the  wife  her  real  estate.  The 
marriage  is  one  thing,  and  the  incidents,  the  legal  rights,  and 
consequences  attaching  upon  marriage  are  another;  and  these 
may  be  different  as  to  real  and  personal  property:  2  Eenfs 
Com.  93  et  seq.  Marriage  in  different  countries  is  followed 
by  different  property  rights.  In  the  Miami  liation,  or  tribe  ol 
Indians,  marriage,  supposing  we  concede  their  unions  of  sezea 
to  be  such,  is  not  followed  by  a  right  in  either  party  by  the 
law  of  the  tribe  to  inherit  real  estate  from  the  other;  for  the 
Indians,  by  their  laws,  neither  in  their  tribal  capacity  nor  in- 
dividually, owned  any  real  estate.  It  is  a  kind  of  property 
unknown  to  them.  They  simply  hold  vaguely  defined  teni- 
tory  for  use  in  hunting,  fishing,  etc.,  and  they  never  assumed 
to  and  could  not  convey  the  fee  to  any  one.  That  belonged, 
first,  to  Great  Britain  as  the  discovering  nation,  and  to  the 
United  States  afterward,  by  succession  to  Great  Britain;  and 
it  is  under  our  laws  only  that  any  individual  among  these 
Indians  ever  obtained,  conveyed,  or  inherited  real  estate:  See 
FeUowa  v.  Denniston,  23  N.  Y.  420;  Cherokee  Nation  v.  Georgia^ 
6  Pet.  1.  This  is  the  doctrine  of  international  law  held  by 
civilized  states,  and  acted  upon  without  consulting  the  Indians. 
It  is  based  or  justified  on  the  ground  that  the  Indians  never 
cultivated  the  soil.  But  the  case  does  not  turn  on  any  of  the 
foregoing  points,  and  they  need  not,  therefore,  be  regarded  as 
decided.  See,  on  the  general  subject.  Dale  v.  Irishj  2  Barb. 
639;  Wall  v.  Williamson,  8  Ala.  48;  WaU  v.  WiUiams,  11  UL 
826;  and  Brashear  v.  WilliamSy  10  Id.  630;  also /ones  v.  £aiwy, 
2  Tex.  342;  and  the  cases  in  the  supreme  court  of  the  United 
States,  cited  in  Cushing's  Digest,  240. 

A  treaty,  however,  we  may  remark,  may  be  made*  between 
a  government  and  an  association  of  persons  not  oonstitnting 
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AD  independent  government  The  constitution  of  the  United 
States  authorises  our  government  to  treat  with  foreign  nations, 
and  to  regulate  affairs  with  states  and  Indian  tribes.  We 
know,  as  a  part  of  the  law  of  the  land,  and  the  history  of  our 
state,  that  the  last  treaty  between  the  Miami  tribe  of  Indians, 
located  in  Indiana,  and  the  United  States,  was  in  1840;  that 
the  tribe  then  agreed  to  remove  from  Indiana  to  west  of  the 
Mississippi  River;  that  in  1846  the  agreement  was  executed, 
the  chiefs  at  that  time  extinguishing  their  council-fires  upon 
the  Wabash,  and  accompanied  by  most  of  the  living  members 
of  their  tribe,  departing  for  their  newly  assigned  and  distant 
home.  The  sovereignty  of  the  tribe,  so  far  as  it  possessed 
sovereignty,  its  jurisdictional  power,  so  far  as  it  possessed  such 
over  persons  and  property  in  Indiana,  disappeared  with  the 
light  of  its  council-fires,  and  departed  to  the  new  seat  of  the 
tribe. 

Now,  it  is  true,  as  a  general  proposition,  that  the  laws  of  a 
nation  are  operative  only  within  the  limits  of  the  territory  over 
which  the  jurisdiction  of  the  nation  extends.  They  do  not,  as 
a  general  proposition,  follow  the  individuals  of  such  nation 
into  the  jurisdictional  limits  of  another  nation,  so  as  to  attach 
to  acts  done  in  such  other  nation.  Hence,  if  citizens  of  Great 
Britain,  of  China,  or  of  Africa,  contract  marriage  in  Indiana, 
that  contract,  to  be  valid,  must  conform  to  the  laws  of  Indi- 
ana: 1  Bright  on  Husband  and  Wife,  8;  1  Greenl.  Ev.,  sec. 
645.  For  exceptions  to  the  general  proposition  above  stated, 
see  Wheaton's  Law  of  Nations,  3d  ed.,  132.  The  marriage  in 
the  case  at  bar  was  contracted  in  Indiana,  between  Miami  In- 
dians who  did  not  accompany  the  tribe  to  the  West,  but  re- 
mained to  live  among  our  people;  and  it  was  contracted  after 
all  territorial  jurisdiction  of  the  tribe  had  ceased  in  the  state, 
and  after  the  tribe  itself,  with  its  government,  had  disappeared 
from  our  holders.  The  marriage,  therefore,  was  clearly  to  be 
tested  by  the  law  of  Indiana;  certainly  so,  when  it  came  in 
qoestkm  in  our  own  tribunals. 

The  judgment  below  is  aflkmed,  with  oosts. 


UAMMMAom  BT  Law  ov  HiTUBBs  8m  JokMom  V,  John»n^§  AdnCtt  77  Am. 
Die.  6e6»  and  note  thtreto. 

Mabkiaob  n  Vaud  Bvibtwhsbi^  when  ralid  Moording  to  tbe  Uw  ot 
cnitom  of  tike  pUoe  where  it  is  oontncted:  Trite  ▼.  Ranmef^  63  Axn.  Dea  1S< 
and  note  oeUeeting  prior  vmn;  Bhram  t.  Pfaroe^  71  Id.  666;  Johmm  v.  /eto 
rmU  AdmW,  71  Id.  698. 
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T^n  pBDKVAi.  CAME  D  GRMD  iM  Seord  T.  AaoH^  tt  ^^  928^  to  t^ 
Ikaft  a  ateU  aunoi  gire  its  lavs  or  Juiadiietaoa  an  eztntemtorial  operatn» 
■piM  I  hi—  m  iirmifirrj  nf  innthnr  ■titt.  and  in  fFtKiiMaT.iriiamBi,73]A. 
114»  to  the  pant  that  in  the  abaenea  of  a  statatory  r^gnlationy  no  lengtli  cf 
tana  or  ^^fWH^  ■*^**»»^  bnt  death  or  the  decrae  of  a  oourt  omf eaaedly  ooai- 
f  lant  to  txy  tlM  oan^  can  diMolva  the  marital  tie;  bat  it  is  dintingniiihed  m 
Jfedyb^faHM-Mi  T.  AM^  36  Id.  315^  in  that  the  right  of  a  atato  to  tax  tht 
knde  and  otter  pwipefty  of  Twdiini  widing  on  and  owning  wch  land^  and» 
liMliei  Witt  the  United  8tatee»  wae  not  and  ooold  not  ha^e  been  dfrferminei 
hi  it. 


Polk  v.  State. 

rif  InniAJiA,  ua] 
Ivmr  MDsr  hatb  BBaaovABLB  Dovtbt  whrhse  Aooi«d  Pitrposelt  amb 
IfAuanoiLT  GoKMiTRD  Guu^  in  a  proseontion  for  ninxder,  il»  v] 
the  whole  evidenoe  in  the  oanse,  th^  have  a  reaeonebla  doubt 
he  was  aane  idien  he  eommitied  tte  act. 


Ihdigtmbnt  for  murder.    The  fSacta  are  stated  in  the  opinii 
John  Jf.  La  Rue  and  R,  C.  Oregary^  for  the  appellant. 

John  L.  MiUer^  prosecuting  aitomeyj  and  Orih  and  Siein^  te 
the  state. 

By  Coart,  Pkbkins,  J.  James  Polk  was  indicted  fixr  the  min^ 
der  of  John  Stewart,  convicted  of  murder  in  the  second  degree^ 
and  sentenced  ibr  twenty  years  to  the  state  prison.  On  the 
trial  the  coort  charged  the  jury  as  follows: — 

*^  Insanity  is  insisted  upon  as  a  defense  in  this  cause.  Whsvs 
the  mental  £aculties  are  so  deranged  as  to  render  the  party  in- 
capable of  distinguishing  between  right  and  wrong,  the  law 
will  not  hold  him  criminally  liable  for  his  acts  while  in  so  A 
state.  This,  however,  is  a  defense  which  must  be  made  ool 
by  the  defendant,  and  must  be  proved  to  your  satisfiM^on  hf 
a  preponderance  of  evidence." 

The  case  turns,  in  this  court,  upon  the  -ooirectness  of  tte 
above  charge. 

Crimes,  malum  in  m,  consist  in  acts  done,  and  intentione 
with  which  they  are  done:  Dennison  v.  StaUj  18  Ind.  510; 
Keely  v.  StaUj  14  Id.  86.  Murder  in  the  second  degree  con- 
sists: 1.  In  the  act  of  killing  a  human  being;  2.  In  purpose 
(intention)  and  malice  in  the  killing.  These  two  facts  must 
exist  to  eonstitute  the  crime;  and  in  a  given  case,  if  there  ia 
•  reasonable  doubt  of  the  existence  of  either  feust,  the  defend- 
ant must  be  acquitted;  but  as  purpose,  intention,  malice,  are 
mental,  are  states  of  an  intdligent  mind,  they  cannot,  eithe» 
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of  them,  exist  where  the  mmd  is  deranged,  is  unsound,  in  the 
technical  sense  of  the  word, — in  short,  is  insane.  Hence,  the 
definition  of  murder,  always  and  everywhere,  has  been  the  kill* 
Ing  of  a  human  being  by  a  person  of  sound  mind,  etc. 

The  same  rule  of  law  applies  as  to  both  these  facts;  that  is, 
that  the  jury  must  be  satisfied  of  their  existence  beyond  a  rea* 
Noable  doubt. 

Ity  therefore,  upon  the  whole  evidence  in  the  cause,  the  jury 
have  a  reasonable  doubt  whether  the  accused,  upon  trial,  was 
line  when  he  committed  the  homicide  or  act  charged  against 
him,  they  must  have  a  reasonable  doubt  whether  he  purposely 
and  maliciously  committed  the  act;  and  hence,  a  reasonable 
doubt  whether  he  committed  the  crime  defined  by  statute. 

The  rule  of  proof  in  these  cases  is  settled  in  this  state:  Mali 
V.  StaUj  8  Ind.  439;  French  v.  StaU,  12  Id.  670  [74  Am.  Dec. 
229].  The  rule  in  New  York  accords:  People  v.  McCann,  16 
N.  Y.  68  [69  Am.  Dec.  642]. 

The  judgment  is  reversed,  with  costs.  Cause  remanded  for 
another  trial. 

Hanna,  J.,  delivered  a  dissenting  opinion. 

iKaAKiTT  AB  Devbhsb  TO  Ciuia:  See  McAlUtter  v.  State,  62  Am.  Dm.  180, 
ud  note  ooUeotixig  prior  oaies;  Carter  ▼.  StaU,  62  Id.  539;  PeopU  ▼.  M<<Jann, 
69  Id.  642;  PeopU  v.  Roger»,  72  Id.  484;  StoUe  v.  DarUeU,  80  Id.  164;  and  m« 
the  principal  case  cited  in  McDcugal  v.  State,  88  Ind.  27,  to  the  effect  that  V^ 
must  appear  from  the  evidence  1>cyond  a  reaaonablo  doabt,  that  at  the  tima 
of  the  oonuniMion  of  the  crime,  the  mental  condition  of  the  defendant  waa 
•Qch  that  be  waa  capable  of  forming  an  intent.  The  principal  case  ia  alao 
cited  in  Kmg  t.  Statej  9  Tez.  App.  654,  to  the  point  tkat  it  is  error  for  the 
oonrt  to  charge  the  jury  that  the  burden  of  proving  imanity  ia  upon  the  do> 
fendant. 

Tax  PRDVCTPAL  CfSB  u  OTTBD  in  Binna  v.  State,  46  Ind.  312,  to  the  point 
tiiat  if  the  jury  have  a  reasonable  donbt  as  to  whether  the  defendant  waa  at 
the  place  where  the  crime  was  committed,  at  the  time  of  its  commission,  the  j 
ihoold  find  him  not  guilty;  and  see  Whekhell  ▼.  State,  23  Id.  91.    ' 


Newkibk  v.  Neild. 

fl9  IirnxAWA,  1M.J 
BaUACB  OV  Ktx^mmMmxT  TO  FORBKAB  TO  Bamo  SuiT  VFOH  NOTB  VOB  RSAf 

■OHABLB  Tm  cannot  be  Ihade  available  by  way  of  ooonterolaioL 

Action  upon  a  promissory  note.    The  facts  are  stated  in 
the  opinion. 

ThtmoM  L.  Smith  and  M.  O.  Kerr,  for  the  appellants. 

J.amdA.  B.  CoBtnt,  for  the  appellee. 
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B7  Court,  WoRDEN,  J.  Action  by  Neild  against  the  appall 
lants  upon  a  promissory  note. 

The  defendants  filed  an  answer  of  four  paragrapha,  to  tbieii 
of  which  a  demurrer  was  sustained.  Issue  on  the  other  paia- 
graph;  trial;  finding  and  judgment  for  the  plaintiff. 

The  case  comes  before  us  on  the  ruling  of  the  court  sustain- 
ing the  demurrer  to  the  three  paragraphs  of  the  answer. 
These  paragraphs  need  not  be  here  copied,  as  the  questioufl 
presented  by  them  are  properly  stated  in  the  following  excerpt 
from  the  brief  of  counsel  for  the  appellants:  "The  questions 
intended  to  be  raised  by  these  pleadings  are,  whether,  after 
a  note  has  become  due,  an  agreement  between  the  parties  for 
a  new  and  valuable  consideration  received  by  the  payee,  that 
the  latter  will  forbear  to  bring  suit  upon  it  for  a  reasonable 
time  thereafter,  can  be  made  available  either  as  a  plea  in 
abatement  or  in  bar  in  an  action  upon  the  note,  or  by  way  of 
counterclaim."  The  counsel  for  the  appellants  do  not  con* 
tend  that  the  matter  can  be  made  available  in  abatement  or 
bar.  That  it  cannot,  would  seem  to  be  settled  by  the  follow- 
ing cases  in  this  court:  MendenhaU  v.  LenweUj  6  Blackf.  125 
[33  Am.  Dec.  458];  Clark  v.  SneUing,  1  Ind.  382;  Thalman  v. 
Barbour^  5  Id.  178. 

But,  as  is  well  remarked  by  counsel  for  the  appellants,  these 
decisions  are  not  based  upon  the  proposition  that  such  an 
agreement  is  invalid,  or  that  it  is  wholly  nugatory,  but  upon 
the  ground  that  it  is  an  independent  contract.  Therefore,  if 
broken,  an  action  may  be  maintained  upon  it,  although  its 
breach  is  not  an  answer  to  a  complaint  upon  the  note.  Hence, 
it  is  insisted  that  inasmuch  as  a  breach  of  the  agreement  fur- 
nishes a  right  of  action,  it  can  be  made  available  as  a  defense, 
by  way  of  counterclaim  to  a  suit  upon  the  note. 

But  we  are  of  opinion  that  such  defense  cannot  be  made 
available  by  way  of  coimterclaim.  Admitting  that  such  mat- 
ter arises  out  of  or  is  connected  with  the  cause  of  action,  and 
might  be  the  subject  of  an  action  in  favor  of  the  defendanti 
BO  as  to  come  within  the  definition  of  a  counterclaim,  still 
there  was  no  breach  of  contract,  or  such  right  of  action,  at  the 
time  of  the  commencement  of  the  suit. 

Where  the  bringing  of  an  action  is  the  breach  of  an  agree- 
ment, but  where  such  breach  is  no  bar  to  the  action,  it  seems 
to  us  that  such  breach  is  no  defense  by  way  of  counterclaim, 
as  no  such  defense  existed  at  the  time  the  suit  was  brought^ 
But  were  this  not  so,  there  is  another  reason  why  the  judg^^ 
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ment  in  this  case  must  be  aflirmed.  The  facts  set  up  entitle 
the  defendants,  at  most,  to  but  nominal  damages.  The  sub- 
stantial damages  for  a  breach  of  such  an  agreement  would  be 
the  enibroement  of  collection  before  the  stipulated  time.  The 
ample  commencement  of  a  suit  would,  to  be  sure,  be  a  techni- 
cal breach  of  the  agreement  not  to  sue;  but  until  such  suit 
was  prosecuted  to  final  judgment,  the  damages  could  be  but 
Dominal,  and  for  nominal  damages  a  judgment  will  not  be  re- 
versed: Taie  V.  Boo€j  9  Ind.  13. 

The  judgment  below  is  affirmed,  with  costs,  and  one  per 
cent  dimiages. 

BujLOH  ov  AcnxnoorT  sot  to  Sm  voa  Ldotbd  Tms  gahkot  bs 
PUabib  Df  Bab  to  Action  wmsmx  Tbat  Tdob,  althoagh  the  agreement 
be  foonded  on  a  snflDicieDt  consideratioii:  MUb  ▼.  Todd,  S3  Ind.  28;  WUSamM 
V,  SeoU,  Id.  44;  the  only  remedy  ie  an  action  for  damages  for  breach  of  the 
tgreement:  WUBamg  r,  SccU^  mtpra.  The  principal  case  ia  cited  to  the  fora- 
§mag.    And aee  Mendrnthattr.  Lemoell^  33  Ahl  Dec  45a 

IbBBBAEAVOB  TO  Sux,  AA  CoHsmBUXxoN  FOB  Pbomibb:  Sao  FnUtT  ▼. 
JQQbv  00  Am.  Bea  031,  and  note  dfaoniMiing  the  queeticii. 


Pabkeb  V.  Thomas. 

ri9  IMDULNA,  21S.] 
WjUMM   BMFBMgMRTATiaS    BT    AOENT    OF    COBPOBATIOB    A8    TO    ITS   RlOini 
VHDBB  CHABTBB  ABM  IhSUTFIOIBHT  TO  AVOn)  GoiTFBAOr  OV   SUBSOBi:^ 

nOH  to  its  capital  stock.    The  representation  is  npon  matter  of  law. 

WAUM    RBPBBSXHTATIONa  Wn.L  NOT  AVOO)    CoMTRAOr  OF    SUBSCRIPTION   TO 

Capital  Stock  of  Railboad  Company  when  they  are  in  respect  to 
sndli  matters  as  the  ability  of  the  company  to  oonstmct  the  road,  and 
the  time  within  which  it  would  be  done. 

Vaub  Rbpbb8bktation9  will  not  Ayom  Contract  of  Subscription  to 
Capral  Stock  of  Cobpobation,  unless  the  siibscriber  believed  or  relied 
npon  them,  or  his  subscription  was  in  some  degree  induced  by  theoL 

OOKSRiON  nr  SuBsoRipnoN  to  Capital  Stock  of  Railroad  Cohpant  that 
Road  bbottld  bb  Looatbd  within  a  oertain  distance  of  a  specified  plaoe^ 
is  a  c<mdition  precedent;  and  its  performance  is  not  waived  by  the  giving 
of  nnoonditiooal  notes  for  the  subacription,  unless  so  intended  by  the 


DiHUBBBB  IS  T«  BB  Takbn  DiffFRiBUTiVBLT,  and  is  equivalent  to  a  separata 
demnrrer  filed  to  each  paragraph,  and  may  therefore  be  overruled  aa  to 
part»  and  sustained  as  to  part,  of  the  paragraphs,  where  an  answer  oon- 
aiaka  of  several  paragraphs,  and  a  single  demurrer  ia  filed  thereto^  in 
which  it  is  said  that  "the  plaintiff  demure  to  each  paragraph  of  the 
"etc. 


Acnoif  upon  promissory  notes.    The  opinioii  states  the  hctB. 

Am.  Ds&  Vol.  LXXXI-« 
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B.  W.  TFOton,  for  the  appellant. 

Jamn  Oamnj  (hear  B.  Hofd^  oiui  Oorfat  Ewingj  far  the  a^ 

pellee. 

By  Courts  Wobden,  J.  This  was  an  action  hj  Parker  againit 
Thomas,  upon  promissory  notes  executed  by  the  latter  to  the 
Fort  Wayne  and  Southern  Railroad  Company,  and  by  the 
company  indorsed  to  the  plaintiff.  The  notes  bear  date  De- 
cember 29, 1853. 

The  defendant  answered  in  four  paragraphs,  in  substance  as 
follows:  — 

1.  That  on  the day  of  August,  1853,  he  subscribed  for 

lixteen  shares  of  the  capital  stock  of  the  railroad  company, 
«n  the  following  conditional  subscription,  viz.:  '^  We,  the  under- 
signed, promise  to  pay  to  the  president  and  directors  of  the 
Fort  Wayne  and  Southern  Railroad  Company  twenty-five  dol- 
lars for  each  share  of  stock  set  opposite  our  names,  as  follo«f% 
to  wit:  four  per  cent  in  sixty  days,  and  the  balance  in  six 
semiannual  payments,  provided  that  said  road  is  located 
within  one  fourth  of  a  mile  of  the  plat  of  the  town  of  West- 
port,  in  Decatur  Coimty,  Indiana;  and  when  said  road  is  m 
located,  we  authorize  the  agents  of  the  company  to  transfrr 
our  names  and  stock  into  the  regular  stock-book  of  the  com- 
pany"; that  afterward,  on  the  9th  of  December,  1853,  be 
paid  the  four  per  cent  on  the  subscription,  and  gave  bis  notes 
for  the  balance,  which  are  the  notes  now  sued  upon;  that  al 
the  date  of  the  subscription  of  the  stock,  and  of  the  execution 
of  the  notes,  he  was  a  resident  of  Decatur  County,  and  ths 
owner  of  real  estate  therein,  and  desirous  of  having  the  road 
located  and  constructed  through  said  county;  that  the  charter 
of  the  company  contains  the  following  provision  [here  foUowi 
a  provision  in  the  charter  of  the  company  which  it  is  unnecee- 
sary  to  set  out  in  this  opinion];  that  ihe  company,  through 
her  agents  and  servants,  in  order  to  induce  the  execution  of 
the  subscription  and  the  notes,  falsely,  etc.,  represented  thai 
the  company  had  a  right  to  construct  a  railroad  from  Muncie- 
town  to  Jeffersonville,  passing  through  Rushville,  Greensburgh, 
and  Westport,  in  Decatur  County,  Vernon,  in  Jennings  Countyi 
thence  to  Jeffersonville;  and  that  said  towns  of  Rushvillei 
Greensburgh,  Vernon,  and  Jeffersonville  had  been  fixed  upoa 
as  the  route,  and  that  these  had  been  determined  upon  as  tbs 
points  through  which  the  road  would  pass,  and  that  Jefferson- 
ville had  been  fixed  upon  as  the  southern  terminus  of  the 
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road,  by  a  reflolntioii  of  the  board  of  directors;  that  said  rep- 
reeentationB  were  false,  and  knowp  to  be  so  by  the  agents  and 
servants  of  the  company;  that  by  the  charter  of  the  company 
she  had  no  right  to  locate  and  construct  a  road  from  Mnncie- 
town  to  Jeffersonville;  that  on  the  5th  of  October,  1868,  the 
company  fixed  upon  and  located  the  southern  terminus  of  the 
road  at  Columbus,  in  Bartholomew  County,  by  a  resolution  of 
her  board  of  directors,  which  resolution  is  set  out;  that  said 
defendant,  at  the  time,  etc.,  was  ignorant  of  such  location, 
which  would  make  it  impossible  for  the  company  to  make 
Oreensburgh  and  Westport  points,  and  Jeffersonville  the 
southern  terminus,  in  accordance  with  the  representations; 
•Iso^  that  there  never  was  a  legal  location  of  the  southern  ter- 
minus of  the  road  at  Jeffersonville. 

2.  That  the  defendant  subscribed  for  stock  and  gave  the 
notes  as  set  forth  in  the  first  paragraph;  that  the  company, 
by  her  agents  and  servants,  in  order  to  induce  the  execution 
of  the  notes,  fiEdsely,  etc.,  represented  to  the  defendant  in  a 
public  speech  made  at  the  Methodist  church  in  Westport,  that 
the  company  was  amply  able  to  build  the  road;  that  she  had 
stock  already  subscribed  suiBcient  to  do  so;  and  that  the  final 
completion  within  three  years  was  a  fixed  fact;  that  the  stock 
would  pay  heavy  dividends,  and  be  the  best  investment  the 
defendant  and  others  present  at  the  meeting  could  make; 
that  the  subscription  in  Decatur  County  should  be  used  in  the 
ooDtmction  of  the  road  through  that  county  only,  and  would 
not  be  called  for  until  the  work  was  progressing;  that  if  the 
people  of  Decatur  County  would  subscribe  a  small  amount 
more  to  make  up  their  quota  the  middle  division  would  be 
put  under  contract  during  the  coming  winter, — all  of  which 
representations  were  false,  and  known  to  be  so  by  said  agents 
and  servants;  that  at  the  time,  etc.,  the  defendant  lived  in  a 
secluded  and  retired  portion  of  the  county,  and  was  ignorant 
of  the  means  and  prospects  of  the  company;  that  at  the  time, 
etc.,  the  company  had  not  the  means  to  construct  the  road, 
and  is  now  insolvent,  and  has  abandoned  the  construction  of 
the  road. 

8.  That  at  and  prior  to  the  time  of  the  subscription  the 
defendant  was  the  owner  of  a  large  amount  of  real  and  per- 
sonal property,  at  and  near  the  town  of  Westport,  and  engaged 
in  the  mercantile  business  at  said  town,  which  property  would 
be  greatly  enhanced  in  value,  and  which  business  would  be 
(really  improved  and  promoted  by  the  construction  of  a  rail- 
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rood  through  or  near  said  town;  that  aboat  the  time  of  tht 
mbecriptiony  the  company  caused  her  agents  to  go  over  said 
«oanty  of  Decatur,  among  the  people,  in  different  directions, 
which  agents  falsely  and  fraudulently  represented  that  the 
railroad  passing  through,  etc.,  near  said  town  of  Weetport, 
would  be  speedily  constructed,  if  the  people  of  the  county  of 
Deoatiur  would  take  hold  and  subscribe  stock  to  take  the  same 
through  said  county;  that  the  company  had  ample  means  to 
construct  and  furnish  the  road  already  subscribed;   that  it 
would  be  finaHy  completed  in  three  years;  that  it  would  be,  in 
a  Tery  short  time,  located  and  put  under  contract  from  Mun- 
<eie,  in  Delaware,  to  Vernon,  in  Jennings  County;   that  said 
agents  held  meetings  in  Westport  and  other  places  in  the 
county,  which  defendant  attended,  where  said  agents  repeated, 
in  the  strongest  terms,  the  aforesaid  false  representations  as  to 
the  ability  of  the  company  to  construct  and  put  in  operation 
their  road,  and  that  she  would  forthwith  proceed  to  locate  and 
put  the  same-  in  operation  between  said  points;  by  means  of 
which,  etc.,  the  public  was  excited  and  amazed,  and  made  to 
believe  that  the  company  had  the  ability  and  would  so  locate 
and  construct  the  road.    The  defendant,  relying  on  said  false 
representations  and  believing  the  same  to  be  true,  subscribed 
to  the  capital  stock  of  the  company,  as  set  forth  in  the  first 
paragraph  of  the  answer.     And  afterward,  on,  etc.,  the  said 
company,  by  her  agents,  repeating  said  false  representations, 
and  representing  that  it  would  be  to  the  interest  of  the  com- 
pany to  close  up  said  subscription  by  giving  a  note  for  the 
amount  thereof,  and  would  not  injure  the  defendant,  as  the 
company  had  ample  means  and  would  immediately  go  to 
work  and  locate,  and  let  the  work  on  the  central  division  of 
the  road,  and  construct  the  road,  as  soon  as  the  same  oould  be 
done,  with  reasonable  diligence;  and  that  the  same  would  bo 
complete,  within  three  years,  within  one  fourth  of  a  mile  of 
said  town  of  Westport,  according  to  the  conditions  of  the  sulh 
flcriptions,  and  that,  if  the  defendant  and  others  did  not  clooo 
up  their  subscriptions,  the  books  of  the  company  would  bo 
closed,  and  they  would  not  be  permitted  to  take  said  stock; 
and  that  the  notes,  when  given,  would  be  applied  exclusively  to 
the  construction  of  the  road  through  said  county  of  Decatur, — 
the  defendant,  relying  upon  all  of  said  false  and  fraudulent 
representations,  and  believing  the  same  to  be  true,  made  and 
executed  the  notes  on  which  the  suit  is  brought,  for  no  otbet 
or  different  consideration;  that  the  company  has  not  located 
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or  ooDStmcted  the  road  within  one  fourth  of  a  mile  from  West- 
port,  nor  at  any  other  place  within  or  through  said  county; 
that  the  said  company  had  not,  at  the  time  when,  etc.,  nor  has 
it  yet,  the  means  subscribed  to  construct  said  road,  but  has 
been  and  is  insolvent;  all  of  which  representations  were  false^ 
and  known  to  be  so  by  said  agents  when  they  were  made. 

4.  That  the  defendant  was  the  owner  of  property,  and  en- 
gaged in  the  mercantile  business,  as  in  the  last  paragraph  set 
forth;  that  in  order  to  aid  in  the  construction  of  the  road  which 
was  to  run  through  or  near  said  town  of  Westport,  he  made 
the  conditional  subscription  set  out  in  the  first  paragraph;  that 
afterward,  on  the  Ist  of  December,  1853,  the  company,  by  her 
agents,  £alsely  and  fraudulently  represented  that  she  was 
amply  able  to  go  on  and  locate  and  construct  said  road,  and 
complete  the  same  in  three  years,  and  that  she  was  about  to 
and  would  forthwith  proceed  to  construct  the  same  through 
the  county  of  Decatur,  and  within  one  fourth  of  a  mile  of  West- 
port,  according  to  the  terms  of  the  subscription;  and  that  to 
enable  her  to  do  so,  it  was  important  and  necessary,  and  that 
it  would  be  better,  that  said  defendant  should  give  his  notes 
for  the  amount  of  his  subscription,  that  the  same  might  be  ap- 
plied to  the  construction  of  the  road  through  said  county ; — and 
the  defendant,  confiding  in  these  representations,  and  believ- 
ing them  to  be  true,  and  being  ignorant  of  the  facts,  executed 
the  notes  described  in  the  complaint;  that  the  company  hask 
not  yet  located  or  constructed  her  road  within  one  fourth  of  a^ 
mile  of  the  plat  of  the  town  of  Westport,  or  at  any  other  point*. 
near  said  town,  and  at  the  time  was  not  about  to  proceed,  etc.;^ 
that  said  company  was  at  said  time  entirely  unable  to  con- 
stmct  said  road,  etc.;  that  she  had  not  the  means  to  construct 
the  same,  and  that  she  has  since  wholly  abandoned  said  route; 
that  she  has  not  performed  any  work  thereon  between  the 
town  of  Muncie,  in  Delaware  County,  and  Vernon,  in  Jennings 
County,  and  does  not  intend  to  do  so;  that  at  the  time  of  mak-^ 
ing  the  false  representations,  the  company  had  no  intention  of 
locating  or  constructing  her  road  within  one  fourth  of  a  mila 
of  the  town  of  Westport,  or  at  any  other  point  running  through. 
said  county,  but  knowing  that  unless  said  defendant  could  be 
induced  to  believe  that  the  road  would  be  speedily  located  and 
oonstructed,  and  that  the  company  had  the  means  to  locate 
and  construct  the  same  as  aforesaid,  he  would  not  give  hia 
said  notes,  the  company  made  said  false  and  fraudulent  rejv^ 
resentations  to  deceive  and  defraud  him;  wherefore,  etc. 
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A  demurrer  was  overruled  to  each  paragraph  of  this  answer, 
and  the  plaintiff  excepted.  Issues  were  formed  and  tried,  re- 
sulting in  a  verdict  and  judgment  for  the  defendant. 

Were  the  several  paragraphs  of  the  answer  good?  This  ii 
the  question  that  first  claims  our  attention. 

The  allegation  in  the  first  paragraph,  that  the  company 
falsely  represented  that  she  had  a  right  to  construct  a  road 
from  Muncie  to  Jeffersonville,  adds  nothing  to  the  other  facts 
therein  stated.  That  representation  was  upon  matter  of  law. 
Whether  the  company  had  such  right  depended  upon  her 
charter,  which  was  a  public  law,  and  of  which  the  defendant 
was  bound  to  take  notice. 

The  other  allegations  in  the  several  paragraphs  of  represen- 
tations in  respect  to  the  ability  of  the  company  to  construct 
the  road,  and  the  time  within  which  it  would  be  done,  etc^ 
are  not  sufficient  to  avoid  the  contract.  The  case  of  Bisk  v. 
Bradford f  17  Ind.  490,  is  decisive  upon  these  questions. 

The  first  paragraph  alleges  that  the  company  had,  by  reso- 
lution, fixed  upon  Columbus,  in  Bartholomew  Countyi  as  the 
southern  terminus  of  the  road,  thereby  rendering  it  impossible 
to  make  Greensburgh  and  VVestport  points,  etc. 

The  third  alleges  that  the  company  had  not  located  or  con- 
structed the  road  within  a  fourth  )f  a  mile  of  Westport,  etc. 

The  same  allegation  is  to  be  f.^uDd  in  the  fourth.  Outside 
of  these  allegations  none  of  the  paragraphs  set  up  matter 
which  is  a  valid  defense. 

The  second  paragraph  is  clearly  bad,  for  the  double  reason 
that  the  representations  are  not  such  as  to  bar  the  acticm,  and 
it  is  not  alleged  that  the  defendant  believed  them,  or  relied 
upon  them,  or  that  his  subscription  was  in  any  degree  induced 
by  them. 

Returning  now  to  the  firsts  third,  and  fourth  paragraphs,  the 
question  arises,  whether  they  were  good,  in  consequence  of 
tiie  allegations  denying  the  location  of  the  road  as  provided 
for  by  the  terms  of  the  subscription.  The  original  subecrip- 
tion  was  upon  the  condition  that  the  road  should  be  located 
within  one  fourth  of  a  mile  of  the  plat  of  the  town  of  West- 
port.  This,  we  think,  was  a  condition  precedent:  Taj^  t. 
Fletcher^  16  Ind.  81.  Had  the  suit  been  upon  the  subBcriptioa, 
it  is  clear  enough  on  general  principles  that  no  recovery  could 
be  had  without  showing  that  the  road  been  located  as  pro- 
vided for  in  the  subscription.  Did  the  giving  of  the  notes 
waive  the  condition  7    The  notes  were  six  in  number,  and  ua- 
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•ooditioDal,  each  for  the  amount  of  the  semiannual  install- 
iiMC&tSy  and  coming  due  semiannually,  corresponding  with 
the  terms  of  the  subscription.  In  this  respect,  the  case  dif- 
iun  materially  from  that  of  EvansviUe^  /.,  Jt  O.  R.  R.  Co.  y. 
DwMiy  17  Id.  CiOS.  We  are  not  prepared  to  say  that  the  giving 
of  ibe  notes  waived  the  condition.  No  doubt,  if  it  was  the 
intention  of  the  parties  to  waive  the  condition,  effect  should 
be  given  to  such  intention;  but  the  facts  as  shown  do  not  of 
themselves  amount  to  such  waiver.  It  seems  to  follow  that 
the  paragraphs,  except  the  second,  were  good. 

Should  the  cause  be  reversed  because  of  the  overruling  of 
llie  demurrer  to  the  second  paragraph  7  Here  arises  a  ques- 
lioQ  of  practice.  The  demurrer  was  as  follows:  "  The  plaintiff 
demurs  to  each  paragraph  of  the  answer,"  etc.  The  appellee 
insists  that  the  demurrer  was  properly  overruled  if  there  were 
any  good  paragraphs.  We  think,  however,  that  the  demurrer 
should  be  taken  distributively,  and  that  it  is  equivalent  to  a 
separate  demurrer  filed  to  each  paragraph.  It  might  well  be 
•verruled  as  to  some  and  sustained  as  to  other  paragraphs. 
It  is  not  like  a  demurrer  that  must  be  wholly  sustained  or 
overruled. 

If  the  evidence  is  not  to  be  deemed  in  the  record,  and  coun- 
•el  for  the  appellee  claim  that  it  is  not,  then  the  judgment 
must  be  reversed  for  the  error  in  respect  to  the  second  para- 
graph, for  in  that  case  we  cannot  say  that  the  verdict  for  the 
defendant  was  not  based  upon  the  defense  set  up  in  that  para- 
graph; we  cannot  say  that  the  merits  of  the  cause  have  been 
idrly  tried  and  determined:  Rose  v.  Wallace^  11  Ind.  112. 
A  bill  of  exceptions  sets  out  evidence,  but  the  thirtieth  rule 
■lay  not  be  strictiy  complied  with.  If  we  take  it  that  the  evi« 
dence  is  all  in  the  record,  it  shows  that  the  road  was  located 
■s  provided  for  in  the  subscription.  That  it  was  not  so  locatedi 
we  have  seen,  was  the  only  valid  defense  set  up.  This  defensCi 
llie  proof  in  the  record  shows,  did  not  exist  If  the  evidence 
be  deemed  in  the  record,  a  motion  for  a  new  trial,  which  was 
properly  made,  should  have  been  sustained.  So  that,  whether 
ibe  evidence  be  or  be  not  in  the  record,  the  judgment  must  be 
leversed. 

A  cross-error  is  assigned.  The  plaintiff,  for  a  reply  to  the 
alleged  location  of  the  southern  terminus  of  the  road  at  Colum- 
bus, etc.,  alleged  that  afterward,  by  a  resolution  of  the  board 
•f  dizeotors,  the  company  rescinded  the  former  order,  and 
«dered  that  the  road  be  located  on  a  line  passing  through 
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Greensbturgh,  Westport,  and  other  points,  terminating  at  Jef* 
fersonville,  etc.  To  this  replication  the  defendant  demurred, 
but  the  demurrer  was  overruled,  and  the  defendant  excepted. 
It  is  claimed  that  herein  the  court  erred.  The  position  assumed 
is,  that  as  the  company  had  power  by  her  charter  to  fix  upon 
the  southern  terdiinus  of  her  road,  and  had  exercised  that 
power  by  fixing  it  at  Columbus,  the  power  was  exhausted  and 
the  location  could  not  be  changed.  Whatever  might  be  the 
law,  where  no  statutory  authority  is  given  to  make  a  change, 
we  think  the  charter  of  the  company  gave  her  the  right  to 
make  such  change.  The  thirty-first  section  of  the  charter 
seems,  by  necessary  implication,  to  confer  the  right  to  make 
such  change:  Local  Acts  1849,  p.  355. 

The  judgment  below  is  reversed,  with  costs,  and  the  oause 
remanded  for  further  proceedings. 

Thb  fbtoczpal  GASi^  M  it  again  came  beford  the  oonrt,  is  reported  la 
/VirAsr  t.  Thomaa,  28  Ind.  277. 

DniuBRiB  Opiratis  Distributiyslt,  as  Separati  DBfUBRXB  TO  Eagb 
Paragraph,  where  it  ia  a  aingle  demarrer,  bat  purports  to  be  filed  to  '*  each  ** 
of  several  paragraphs  of  a  complaint  or  other  pleading:  FraMoner  r,  tVtmh' 
boner,  20  Ind.  66;  Aiken  v.  Brueti,  21  Id.  140;  Silvere  ▼.  JuneHonR.  J?.,  43  Id. 
443;  WiuftingUm  Taumihip  ▼.  Bonney,  45  Id.  79;  liennkk  ▼.  Chandler^  60  Id. 
360;  and  see  Perkhu  r.  Wright,  37  Id.  28,  aU  citing  the  principal  case. 

SuBSGRimovs  TO  Corporate  Stock  —  DisriNcnoN  brtwrkh  Subscrip* 
noN8  Proper  aitd  Otpers  akd  Aorebmsnts  to  Subscribe.  — A  distinction 
sfaoold  be  observed  at  the  commencement  of  this  discussion  between  tme  and 
ptoper  snbscriptions  to  corporate  stock  on  the  one  side,  whether  made  before 
or  after  incorporation,  and  mere  ofifers  and  mutual  agreements  to  subscribe 
lor  shares  in  corporations  to  be  thereafter  formed,  on  the  other.  The  rights 
and  liabilities  resulting  in  these  various  cases  are  plainly  very  different.  II 
parties  mutually  agree  to  subscribe  for  shares  in  a  corporation  to  be  farmed 
in  the  future,  there  is  no  unconditional  agreement  to  beoome  share-holders  as 
soon  as  the  corporation  is  formed,  but  it  is  contemplated  that  the  parties  shall 
perform  the  additional  act  of  executing  the  statutory  contract  of  membership 
by  subscription  upon  the  stock-books,  before  they  shaU  become  share-holders. 
In  such  a  case,  there  is  no  offer  which  the  corporation,  when  formed,  can  ao- 
cept,  and  the  parties  do  not  beoome  stockholders,  snd  liable  to  be  charged  as 
such,  unless  they  carry  out  their  agreement  by  subscribing  for  the  shares: 
Morawets  on  Private  Corporations,  2d  ed.,  sec.  49;  LaJx  ChUario  Short  B,  R. 
V.  CmHea,  80  N.  Y.  219;  Thrasher  v.  Pike  Counly  R.  B.,  25  HL  393;  Qykk  v. 
Lemon,  106  Id.  678,  686;  ML  Sterling  Coal  Rood  Co.  v.  LiUle,  14  Bosh,  429; 
Strwiburg  B.  B.  v.  Echtemaeht,  21  Pa.  St.  220;  S.  C,  60  Am.  Dea  49.  Snch 
a  mutual  agreement^  however,  may  be  binding  as  a  contract^  and  incapaUe 
ol  revooatinn.  And  since  the  contract  is  made  for  the  benefit  of  the  corpara* 
feion,  although  it  is  not  a  party  to  it,  the  corporation,  upon  the  general  prin- 
eiples  of  oontraets  governing  such  cases,  should  be  allowed  to  sue  upon  it  and 
recover  damages  lor  its  breach:  See  leather  v.  Pike  Ootmty  B.  B.,  Quiek  v. 
Lemon,  MLSkrUngCoal  Boad  Co.  v.  LiUk,  eupra;  compare  SinubmgB.  B. 
V.  BekUrwathtt  Lake  Oniario  Shore  B.  B.  v.  Cwriiee,  eupnu 
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An  offer  to  booome  a  share-holdery  on  the  other  hand,  may,  as  in  the  case 
of  offers  generally »  be  revoked  before  acoeptance:  1  Morawets  on  Private 
Corporations,  sec.  60;  Stuart  v.  VaOeff  R.  R,,  32  Gratt.  147;  ^q^y.  Wineheater 
CoUege,  6  Bush,  443;  bnt  the  offer  beoomes  binding  when  aooepted:  See  Mc 
Clwre  V.  Pwpk'9  Frttght  JVy,  90  Pa.  St  269.  Althoagh  "no  particolar  fomi 
of  acceptance  is  e«ential  in  order  to  oonstitate  this  proposition  to  become  a 
share>holder  a  binding  contract,  there  must  be  some  unequivocal  act  on 
the  part  of  the  agents  having  authority  to  accept  the  offer,  so  that  there  can 
be  no  doubt  as  to  the  obligation  of  the  corporation  as  well  as  of  the  subscriber  "t 
1  Moraweti  on  Private  Corporations,  sec.  48;  Pcarber  v.  Northern  Central  etc 
It.  B.,  33  Mich.  23;  Northern  Central  etc  B.  i?.  v.  A/oto,  40  Id.  222. 

In  case,  however,  of  the  ordinary  stock  subscription  allowed  by  law  for  the 
purpose  ci  efieoting  the  organization  of  a  corporation,  the  subscribers  become 
stockholders  when  all  the  conditions  precedent  prescribed  by  the  law  have 
been  complied  with:  1  Morawets  on  Private  Corporations,  sec.  56;  and  see 
Sehna  etc  JLIi.r,  Tipton,  5  Ala.  787;  S.  C,  39  Am.  Dec.  344;  New  Albany 
He  S.  B.  V.  JlicOormkk,  10  Ind.  499;  S.  C,  71  Am.  Dec.  337;  Inatone  v.  Frank- 
/art  Bridge  Co.,  2  Bibb»  576;  S.  C,  5  Am.  Dec.  638;  Wauhon  etc  B.  B.  y. 
Dwyer,  49  Iowa»  121;  Wight  v.  SheBry  B,  B.,  16  B.  Men.  4;  a  a,  63  Am.  Dec. 
S22;  Penobeeoi  B.  B.  v.  WJute,  41  Me.  512;  S.  C,  66  Am.  Dec.  267;  Penobeooi 
B.  B.  V.  Dummer,  40  Me.  172;  S.  C,  63  Am.  Dec.  654;  Thigpen  v.  Miaeknppi 
OeHtrai  B.  B.,  32  Miss.  347;  Spear  v.  Craiqford,  14  Wend.  20;  a  C,  28  Aul 
Dec  513;  BurraU  v.  Bvdnmck  B.  B.,  75  N.  Y.  211;  Bt^falo  etc  B.  B.  v.  Dud- 
ley,  14  Id.  337;  MUfardetc  T.Ccy.  Brush,  10  Ohio,  111;  S.  C,  36  Am.  Dec 
78;  Bast  Temteaaee  etc  B.  B.  v.  Oamnum,  5  Sneed,  567;  Mobile  etc  B,  B,  v. 
Tandal,  Id.  294;  Connecticut  etc  B,  B,  v.  Bail^,  24  Vt  465;  a  C,  58  Aul 
Dec.  181.  The  advantages  and  rights  which  the  subscriber  derives,  from 
being  a  member  of  the  corporation  are  said  to  constitute  the  consideration  for 
the  engagement  of  the  subscriber,  and  to  make  a  binding  contract:  Boone  on 
Corporations,  sec.  108;  Instone  v.  Frani/ort  Bridge  Co,;  Seltna  etc  B.  B,  v. 
Tipton;  Thigpen  v.  Misdevppi  Centred  B.  B;  East  Tennessee  etc  B.  B.  v.  Oam- 
num, supra.  Some  of  the  foregoing  cases  seem  to  consider  that  the  subscrip- 
tion should  be  accepted  by  the  corporation,  but  this  is  unnecessary  and  not 
required:  1  Morawets  on  Private  Corporation^,  sec.  66.  But  it  is  held  that  a 
subscription  made  after  the  corporation  is  organized  does  not  become  binding, 
nor  constitute  the  subscriber  a  share-holder,  until  it  is  accepted  by  the  corpo- 
ration: Carlisle  v.  SagmawVaUey  etc  B,  B.,  27  Mich.  318;  Parker  v.  Nwihem 
Ceniraletc  B.  B.,  33  Id.  23;  Northern  Central  etc  B,  B,  v.  JBdaw,  40  Id.  222; 
oompare  Bmey  v.  Hooper,  35  Md.  15;  S.  C,  6  Am.  Rep.  350.  In  St  Pauletc 
B,  B,  V.  BotMns,  23  Minn.  439,  it  was  held  that  mere  subscription  to  "pr^ 
fared  "  capital  stock,  after  the  oiganization  of  tlio  company,  while  it  consti- 
tuted a  valid  contract  on  the  part  of  the  company  to  issue  the  stock  to  the 
•abecriber  upon  his  paying  for  it,  and  on  his  part  to  pay  for  it,  did  not  give 
him  an  interest  in  the  company,  nor  vest  in  him  the  title  to  the  stock. 

In  this  oonnection,  the  difference  should  also  be  noticed  between  sales  of 
shares  and  subscriptions:  See  1  Morawets  on  Private  Corporations,  sec.  61. 
Hius  where  a  oontraotor  agreed  with  a  compsny  to  construct  its  road,  and 
aooept  in  part  payment  a  certain  amount  of  its  capital  stock,  the  agreement 
is  not  a  subsiBription:  New  York  etc  B.  B,  v.  Hunt,  39  Coxin.  75;  compare 
Bidg^/ieldetc  B.B.T.  Brush,  43 Id.  86. 

Cobfo&atioh'b  BiOBT  ov  Aonoir  AOAntsT  Dkldi Quxzrr  Subsobibxr.  — It 
is  a  general  rule  that  the  subscription  to  corporate  stock  of  itself  impeses 
•poB  the  subscriber  an  obligation  to  pay  installments  or  asseosments;  and  ea 
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«otioa  may  be  muhitainad  by  the  oorpontion  against  a  daUnqnent  wdkmanb&t 
upon  this  implied  promiM,  althoagh  the  remedy  of  forfaitDTC^  or  Mle  of  ths 
etocky  is  given  to  the  corporatioii  by  charter  or  genend  ststote:  Boons  cm, 
OorporatioiLa,  sees.  106, 119;  Beene  r.  Cakaba  ttc  R.  R,,  3  Ala.  660;  Mbnaelfc 
R.  R.  T.  Tip^  6  LL  787;  S.  C,  39  Am.  Deo.  844;  Harford  €icR.R.T.  JC» 
medp,  12  ComL  499;  Daidmry  tic  R.  R.  r,  Wibon,  22  Id.  436;  Btgktamerr. 
ThornUm,  8  Oa.  466;  S.  C,  62  Am.  Deo.  412;  Imiom  t.  FnaU^foH  Bridge  Ok, 
2  Bibb,  676;  &  C,  6  Am.  Deo.  638;  Fry  y.  Leaemgitm  tie.  R.  R.,  2  Ue^  (Kj.) 
322;  ffughet  t.  AnUetam  Hfg,  Co,,  34  Md.  316;  Buteg  t.  Hcoper,  35  Id.  15} 
&  0.,  6  Am.  Bep.  850;  Katnebee  etc  R.  R.  v.  JarvU,  34  Md.  360;  Peaoteol 
ete.  R.  R.  V.  Dmm,  89  Id.  687;  B^fah  €ie.R.R.r.  Dudleg,  14  N.  Y.  83l| 
Lake  OtUarh  etc  R,  R.  ▼.  Maacm,  16  Id.  461;  Rameherete.  Pkmk  Road  Ca.  ▼• 
Barton,  Id.  457,  note;  NorthemR.  R.  t.  MiOer,  10 Barb.  260;  Ogdembmrgkeio. 
R.  R.  ▼.  Froat,  21  Id.  541;  Upionr.  Tr&ileock,  91  U.  S.  45;  WOtierw.  Uftam^ 
Id.  66;  Bowleg  r,  Upton,  102  Id.  314.  The  remedies  of  forfeiture^  and  of 
sale  of  the  stock,  are  simply  cnmnlatiTe.  It  has,  howerer,  been  held  in  • 
few  states  that  unless  the  sabscriber  has  expressly  promised  to  pay,  noi 
can  be  maintained  against  him  to  recover  the  amount  of  his  nnpaid 
ments  or  assessments:  Andooer  Tmnypihe  Corp,  ▼.  Oould,  6  Mass.  40;  &  CL,  4 
AuL  Deo.  80;  New  Record  T.  Corp,  t.  AdaamM,  8  Mass.  138;  &  G.,  5  An. 
Dea  81;  Kaiama  Land  Co,  ▼.  Jemegan,  126  Mass.  155;  Me^atdaf  J^iJif 
Mc  Co.  r.  HaJO,  121  Id.  272;  ConmedkiU etc  R.  R,  r,  BaOeg,  24  Vt  465;  &a, 
58  AuL  Deo.  181.  In  New  Hampshire,  resort  mnst  first  be  had  to  a  sals  of 
the  shares  before  an  action  at  law  can  be  maintained;  NewHampeUre  CeminU 
R,  R,  r,  Johawon,  30  N.  R  390.  And  in  New  York,  according  to  an  earij 
case,  a  provision  for  the  forfeitnre  of  shares  sabscribed  takes  away  the  r^t 
of  action:  Jenkhw  v.  Unkn  Twmpiihe  Road,  1  Gaines  Gas.  86;  bat  the  aetaoA 
oonld  be  maintained  if  he  had  promised  to  pay,  notwithstanding  the  remedy 
of  forfeitnre  or  sale  given  by  charter  or  statnte:  Oothen  etc  TumpUoe  Road  ▼• 
ffurtin,  9  Johns.  217;  Duicheas  CoUon  Man.  v.  Daoia,  14  Id.  238;  &  G.,  7  An. 
Dec  459;  Worcester  Turnpike  Corp.  r.  WUlard,  5  Mass.  80;  a  a,  4  Am.  Dsa 
89;  Taunton  Turnpike  Corp,  v.  WhUing,  10  Mass.  327;  S.  G.,  6  Aul  Deo.  I2A| 
WhUe  Mountaene  R,  R.r.  Baeiman,  Z^IS.  H.  124;  bat  see  the  later  New  Yoik 
decisions  cited  supra,  under  the  general  role;  and  see  Piaeataqm  Ferry  Co,  ▼• 
Jonee,  39  Id.  491. 

No  notice  from  a  corporation  is  necessary  before  an  aotioa  can  be  braagfift 
npon  a  sabscription  to  its  stock:  New  Albany  etc  R,  R,  v.  MdOormkk,  10  Lid. 
499;  a  G.,  71  Aul  Dec  837;  Jcknaon  t.  CraiqfordmriBe  etc  R.  J2.,  11  LmL  280| 
althoagh  if  the  law  requires  notice  as  a  condition  precedent  to  aotions  for  ia- 
stallments  of  stock,  and  there  is  no  waiver  of  the  condition,  notice,  as  reqairsd, 
mnst  be  given:  ffeaeton  v.  dndnnati  etc  R.  R.,  16  Id.  275;  &  G.,  79  Asa. 
Dec  430,  434;  and  if,  by  the  terms  of  the  snbscriptioo,  the  sobscriber 
^  pay  "all  charges  and  assessments  regnlarly  levied  or  assessed,"  the 
paay  can  only  recover  the  price  after  asssssment  or  call:  Oroem  Ide  Saki  da. 
T.  /Ufison'siSb'fv,  43N.  J.  L.  442. 

It  is  not  necessary  that  the  corporatioin  shoald  have  issued  or  offend  t# 
Issue  certificates  of  stock  to  the  sabsoriber  before  it  oan  maintain  an  aotioa 
against  him  npon  his  sabscription:  /Wpomv.  Jfaeo»ete.i?.  iS.,  44  Ga.  697;  Awfi 
Georgia  etc  R.  R,  v.  Ayrest  56  Id.  230;  New  Albany  etc  R,  R.  r,  MeOormk^ 
10  Ind.  499;  S,  0,,  71  Am.  Dec  837;  ffeaeton  v.  Ondnnatietc  R,  R,,  16  Ind. 
275;  aG.,79Am.Dec480;andseeifs«cAeffv.Be62:9najH64GaL117;i5€Aa^|^ 
V.  Jf«tM)«ri  JJofRS /m.  C^,  46  Mc  248,  250;  JkiT  V.  JTOooav  22  N.  Y.  6^  A 
•eertifioate  is  merely  evidence  of  the  stockholder's  right    Bat  a  tender  of  • 
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«ertificato  ia  neoetsazy  before  the  oorporatum  oan  roe  npon  the  oontreot  of 
eebacriptioa,  when  the  payment  is  made  by  the  oontnct  conditional  upon 
the  deliTery  of  the  certificate:  Comiright  v.  DeetU,  37  Iowa,  603;  and  where 
a  party,  after  the  organization  of  a  corporation,  sabscribed  to  ita  "  preferred  " 
capital  stock,  it  waa  held  that  the  implied  promise  of  the  company  to  issne 
the  atook,  and  of  the  anbacriber  to  pay  for  it,  were  concurrent  and  depend- 
ent»  and  an  action  by  the  company  upon  the  Bubecription  conld  not  be  main- 
tained nnleaa  the  company  had  isaned  or  offered  to  issae  the  stock:  8L  Pantl 
tie,  R,  B,  T.  BMin$,  23  Mhm.  439;  but  the  action  can  be  maintained  with- 
oQt  a  delirery  or  tender  of  the  stock,  if  the  action  is  to  recover,  not  the 
whole  prioe^  bat  inatallmenta  dne:  MimieapoUa  HarvcaUr  Worta  v.  Libby,  24 
Id.  327. 

Oknxral  FdBM  ov  SuBSOBiFTtoif — How  Made.  —  The  form  of  the  robscrip- 
tion  ia  immatfirial,  if  the  intent  of  the  parties  can  be  collected  from  the  writ- 
ing: 1  Morawets  on  Private  Corporations,  sec.  69;  NtUton  r,  ClayUm^  64  Iowa, 
425;  S.  O.,  37  Am.  Rep.  218;  Monterey  etc  B.  R.  v.  HUdreth,  53  Cal.  123; 
PkoBttix  Warehomhig  Co.  ▼.  Badger,  67  N.  Y.  294.  Thns  in  the  first  of  these 
cases,  a  writing,  reciting  an  association  for  the  purpose  of  organising  a  bank, 
and  stating^  among  other  things,  "  the  names  and  reaidenoes  of  the  share- 
holders, with  the  npmber  of  shares  held  by  each,'*  and  subscribed  by  the  in- 
corporaton,  waa  held  to  constitute  a  subscription  to  the  capital  stock  on  the 
part  of  the  signers.  A  snbacription  by  a  partnership  name  is  a  snffioient  com- 
plianoe  with  an  act  which  requires  a  robsoriber  to  articles  of  incoiporation  to 
subscribe  thereto  "his  name,  place  of  residence,  and  amount  by  him  sub- 
scribed'': OgdenOmrgketc.  B.  B.  ▼. /Vo8<»  21  Barb.  641.  A  subscription,  it  is 
field,  cannot  be  delivered  as  an  escrow,  to  oonmiissioners  appointed  to  receive 
sabseriptaons,  to  take  effect  only  on  a  specified  condition,  but  the  subscription 
is  abednte^  and  the  non-performance  of  the  condition  is  no  defense;  WiglU  v. 
Skdbff  R.  B,  16  B.  Man.  4;  a  0.,  63  Aul  Dec  622. 

Nor  is  it  necessary  to  the  validity  of  a  subscription  that  it  should  be  made 
in  a  book  for  that  purpose:  Boone  on  Corporations,  sec  106;  ffamiUon  etc 
Pkmk  Boad  Co.  v.  Bhe,  7  Barb.  157;  AakUUnOa  etc.  B.  B,  v.  SmUh,  15  Ohio  St. 
328;  Sitmrt  v.  VaBeyB.  B,  82  Oratt  146.  Thns  in  Woodrt^  v.  McDonaXd^ 
t3  Ark.  97,  robscriptions  were  made  on  a  loose  sheet  of  paper,  which  was  put 
in  a  bound  book  used  as  a  record  of  the  company,  and  the  contents  of  this 
paper,  with  the  names  of  the  subscribers  and  amounts  subscribed,  were 
entered  in  the  book  by  the  commissioners  appointed  to  open  books  of  robscrip- 
tion,  and  this  waa  held  a  sufficient  robscription;  and  again  it  is  decided  that 
where  a  subscription  is  made  in  a  small  blank-book,  and  is  afterwards  ao- 
eepted  by  the  coiponition,  it  ia  not  necessary  that  the  same  should  be  trans- 
ferred to  the  stock-books  of  the  company:  Brownke  v.  Ohh  etc  B,  B,  18 
Ind.  68.  But  of  coarse^  if  a  charter  or  general  statute  requires  the  snb- 
eeription  to  be  made  in  a  certain  form  or  manner,  the  subscription  must  be 
«>  made,  to  be  binding:  See  <S%tirte  v.  SdMerqft  etc  B.  B.,  9  Mich.  269;  Obr- 
Ms  V.  Saghtaw  etc  B.  B.,  27  Id.  315;  Parker  v.  Northern  Central  etc  B.  B., 
83  Id.  23;  Northern  Cemtral  etc  B.  B  v.  Eehuf,  40  Id.  422. 

A  Bignatnre  to  an  incomplete  paper,  wanting  in  any  robstantial  particular, 
-win,  however,  not  be  binding  upon  the  signer  without  farther  assent  on  his 
fait  to  the  eomplstion  oi  the  instrument:  Duteheee  etc  B  B,y.  Mabbett,  58 
K.  T.  897;  but  if  he  leaves  the  amount  of  his  subscription  blank,  he  may 
loqpliedly  aathociae  those  empowered  to  take  subscriptions  to  fill  up  the 
«link:  Jmoettr.  BoA Bkur  BlBper  Co.,  101  lU.  57. 

Itv^gnlarities  flMnljt  and  not  substantial  defects  in  the  subsoription,  wili 
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not  aroid  it.  Than  where  the  legialfttiue  prorides  tiiai  ihe  form  of  the  enb- 
•criptioii  shall  he  with  the  *'  pxeeident»  maaageni  and  comftoij,**  the  oontnel 
is  Talid  although  the  word  ''president"  he  omitted:  ffageratown  T,  Road  Oo, 
r,  Cruger^JS  Har.  k  J.  122;  8.  O.,  9  Am.  Dec.  4iX^;  and  see  the  eaeos,  mtpr^ 
this  head.  And  a  sahscriber  will  be  deemed  to  hare  waired  all  objection  to 
the  form  of  hia  sabscription,  where,  after  making  it»  he  acts  as  a  stockholder^ 
and  as  such  accepts  the  oflSce  of  director:  Lchm  t.  Bramerdf  80  Conn.  665l 

The  constmction  of  a  contract  of  subscription  is  for  the  oonrt:  Monadmoek 
R,  B,  ▼.  FeU,  62  N.  H.  379.  Where  no  place  of  performance  is  mentioined  in 
a  contract  made  in  one  state  to  subscribe  to  shares  of  stock  of  a  railroad  cor- 
poration established  by  the  laws  of  another  state,  and  having  its  road  and 
treasury  there,  the  contract  is  to  be  performed  in  the  latter  state,  and  ia  to 
be  construed  by  the  laws  thereof:  Penobsc(ft  etc  R.  R.  ▼.  BarUeU^  12  Gray, 
244;  a  a,  71  Am.  Dec.  753. 

It  has  been  held  that  a  subscription  may  be  made  payable  in  goods:  ^eo- 
Hghi  v.  Payne^  6  Lea,  283;  and  see  ftost,  "  Payment  of  Deposit  as  Bssential  to 
Validity  of  Subscription  ";  but  in  Ohio  it  is  held  that  as  against  ereditors  of 
the  company,  a  subscriber  cannot  avail  himself  of  the  benefit  of  a  ooUateral 
agreement  by  which  his  subscription  was  to  be  paid  otherwise  than  in  mdaey  i 
Hetvry  ▼.  VermOUtm  etc  R.  R,,  17  Ohio^  187;  Noble  t.  (Render,  20  Ohio  8t^ 
199. 

SxTBSGRipnoH  TO  BB  nr  Writino  —  Pabol  Evn>BNCB  TO  Vabt  SUBSCBir- 
noK.  — The  authorities  seem  to  agree  that  subscriptions  to  corporate  stock 
must  be  in  writing:  Boone  on  Corporations,  sec.  108;  1  Moraweti  on  Privato 
Corporations,  sec.  77;  FMburgh  etc  R.  R.  v.  Oamam^  32  Fk.  St.  340;  PUU^ 
burgh  etc  R,  /?.  v.  Clarke,  29  Id.  146,  152;  Fannmff  t.  Innuranee  Co.^  37  Ohio 
St.  339;  S.  C,  41  Am.  Rep.  517;  Vreeland  ▼.  New  Jermy  Stone  Co,,  29  K.  J 
Eq.  183.     And  the  general  rule  which  prevents  a  writtem  contract  from  b^ 
ing  varied  or  contradicted  by  parol  applies.    The  terms  of  a  subecriptKoa 
cannot,  therefore,  be  varied  by  parol  evidence  of  a  special  agreement  made 
prior  to  or  contemporaneous  with  the  subscription:  Smith  v.  TaUoMoee  etc. 
Plank  Road  Co,,  30  Ala.  650;  Ridgefieli  etc  R,  R,  v.  Brtuh,  43  Conn.  86;  Martm 
V.  Petuacola  etc  R,  R.,  8  Fla.  370;  S.  C,  73  Am.  Dea  713;  New  Albamy  efc. 
R.  R,  V.  Fields,  10  Ind.  187;  EvansvUle  etc  R.  R,  v.  Posey,  12  Id.  363;  Tklg* 
pen  y.  Missisa^  Central  R.  R.,  32  Miss.  347;  PUoataqua  Ferry  Co.  v.  Jomm^ 
39  N.  H.  491;  McClure  v.  People'a  FreigH  Ry,  90  Pa.  St  269;  Cunmngham  t. 
Edgefield  R,  R,,  2  Head,  23;  as  to  show  that  the  subscription  was  made  jb  a 
condition:  Fairfield  Co,  T,  Co,  v.  77iorp,  13  Conn.  173;  Wight  v.  Shdby  R,  R,, 
16  B.  Mon.  4;  S.  C,  63  Am.  Dec.  622;  iTenne&ee  etc  R,  R,  v.  Watere,  34  Mo. 
369;  North  Carolina  R,  R.  v.  Leaeh,  4  Jones  L.  340;  MiOer  v.  Eemover  tte^ 
R.  R,,  87  Pa.  St.  95;  S.  C,  30  Am.  Rep.  349.    But   undoubtedly,  explana- 
tory parol  evidence  is  admissible:  Johnson  v,  Wabaeh  etc  Pkmk  Road  Co,,  16 
Ind.  389;  Sodua  Bay  etc  R,  R,  v.  Hamlin,  24  Hun,  390;  Oreer  v.  Chartier*s  i?>, 
96  Pa.  St  391 ;  S.  0.,  42  Am.  Rep.  548.    And  in  an  action  on  a  subscription  to 
corporate  stock,  it  is  competent  for  the  defendant  to  show  by  parol,  in  the 
absence  of  record  evidence,  that  the  subscription  list  upon  which  his 
appeared  was  annulled  and  abandoned,  and  that  another  subscription 
subsequentiy  opened:  Southern  Hotel  Co.  v.  Newman,  80  Mo.  118.     A 
randum  added  to  the  formal  subscription  is  presumed  to  have  been  made  at 
the  time  of  the  subscription,  in  the  absence  of  evidence  to  the  oontnuryi  Mb' 
•wm  V.  PittOmrgh  etc  R,  R,,  32  Pa.  St  334;  a  C,  72  Aul  Deo.  792. 

What  Aobitts  cam  Recbivb  SubsorittioHS.  — If  the  chaitar  or  geaMal 
law  under  which  a  corporation  is  formed  provides  that  snbeor^tioaB  for 
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■hires  shall  be  reoeived  by  agents  of  a  particular  class,  no  other  agents  can 
bind  the  company  or  anbecriben  by  receiving  snbscriptioiui:  1  Morawets  on 
Private  Corpontiona»  sec  Qi;  Shuartu  v.  Schoolcraft  etc  B.  i?.,  9  Mich.  269| 
Pohber  r.  Northern  CaUral  etc  B.  Ji.,  Z3  Id.  23;  J^ortkam  Central  etc  B.  M. 
r,  Etkm,  40  Id.  422.  But  if  a  subscription  is  not  bindings  merely  becanae  it 
was  received  by  an  agent  who  had  no  authority  from  the  corporatian  to  re- 
ceive it,  the  want  of  anthority  may  be  cnred  by  a  snbseqnent  ratification: 
WaOoar  r.  Mobik  tU.  B.  B.,  34  Miss.  245;  Mobile  etc  B.  B.  v.  Tamdai,  5 
Sneed,  294.  In  Cfncker  v.  Cfrrme,  21  Wend.  211,  8.  C,  34  Am.  Dec  228,  It 
was  held  that  receiving  subscriptions  of  stock  was  a  ministerial  act,  under  a 
statute  authorizing  commissioners  to  take  subscriptions  and  subsequently  to 
distribute  the  stock,  and  such  act  might  be  performed  by  an  agent  or  deputy, 
or  by  any  ona  without  antbority  whose  act  is  afterwards  ratified  by  the  com- 


No  Onb  IB  Bou2n>  bt  Sumoription  unless  he  himself  executed  the  oon- 
traet,  or  authorised  an  agent  to  do  it  for  himt  Coifole  O.  df  8,  Jf.  Co.  v. 
Ruble,  8  Or.  284;  McCleOtuid  v.  WkUdesf,  15  Fed.  Rep.  322;  but  of  course^ 
a  subscription  in  the  name  of  a  third  person  is  an  act  capable  of  ratificaticnt 
McCullif  V.  PUUbmrgh  ete.  B.  B.,  32  Pa.  St.  25;  Philadelphia  eU.  B.  B.  v. 
Cowell,  28  Id.  329.  A  person  cannot  himself  be  held  as  a  subscriber  to  cor^ 
porate  stock,  where  he  makes  the  suboription  without  authority  in  the  name 
of  another,  although  he  may  be  otherwise  liable:  ScUem  MiH-dam  Corporation 
V.  i?ope^  9  Pick.  187;  S.  C,  19  Am.  Dec  363;  conlra:  State  v.  SmUh,  48  Vt 
S66,  where  it  is  said  that  he  would  bind  himself  and  become  the  equitable 
owner  of  the  stock. 

Patmsst  or  Dxpoarr  as  Essential  to  Validitt  or  Subscription.  —  Char- 
ten  and  general  incorporation  laws  frequently  require  subscribers  to  corpo- 
rate stock  to  pay  a  certain  sum  upon  each  share  at  the  time  of  subscription, 
aod  the  question  has  arisen  as  to  the  efiect  of  such  a  provision  upon  subscnp- 
tioDs  if  the  sum  be  not  paid.  It  has  been  held,  in  the  first  place,  that  the 
payment  is  not  a  condition  precedent  to  the  incorporation  or  organization  of 
the  company:  Smith  v.  Tallaeaee etc.  Plank  Boad  Co.,  30  Ala.  650;  Mitchells, 
Rome  B.  /?.,  17  Ga.  574.  And  the  rule  is  also  maintained  that  non-payment 
will  not  vitiate  the  subscription:  Illinois  Bwer  B.  B.  v.  Zimmer,  20  HI.  654, 
657;  Ooodrieh  v.  BeynxMs,  31  Id.  490,  496;  Wight  v.  Shdby  B.  /?.,  16  R  Mon. 
4;  8.  C,  63  Aul  Dec  522;  Vickaburg  etc.  B,  B.  v.  McKean,  12  La.  Ann.  638; 
Mkmea^odMete.  B*^r,  Baeaett,  20  Minn.  535;  S.  C,  18  Am.  Rep.  376;  Henry 
V.  rermilBon  etc.  B.  B,,  17  Ohio,  187;  StuaH  v.  Valley  B.  B.,  32  Gratt.  146; 
Pittdmrgh  etc.  B.  B,  r,  AppUgate,  21  W.  Va.  172.  It  has,  however,  been 
held  by  other  oases  that  payment  was  a  condition  precedent  to  make  the 
subacription  binding:  Hibernia  T,  Corp.  v.  Uendereon,  8  Serg.  &  B.  219; 
8.  C,  11  Am.  Dec  593;  Fiter  v.  Mimenppietc  B.  /?.,  32  Miss.  359;  State  In$. 
Co.  V.  Bednomd,  1  McCrary,  308;  ITooef  v.  Cooea  etc  B.  B.,  32  Ga.  273;  com- 
pare Mitchell  V.  Borne  B.  B.,  17  Id.  574;  and  this  view  was  maintained  by  an 
early  case  in  New  York:  Jenkina  v.  Union  T.  Boad,  I  Gaines  Cas.  86,  which 
waa  approved  in  Highland  T.  Co,  v.  MeKea%  11  Johns.  98,  although  it  was 
there  held  that  where  the  subscriber  was  a  commissioner  to  receive  subscrip- 
tions^ and  snbaeribed  while  the  subscription  book  was  in  his  hands^  he  would 
be  considered  as  having  made  the  required  payment.  See  to  the  same  effect 
Bffder  v.  AUon  etc  B.  B.,  13  ID.  510;  but  the  authority  of  Jenkina  v.  Union 
T,  Boad,  m^ra^  has  been  disapproved  in  Lake  Ontario  etc  B.  B.  v.  Maaon^  16 
N.  Y.  451;  SenMelaer  etc  Plank  Boad  Co.  v.  Barton,  Id.  457,  note;  compare 
fieeefaJM'  Grain  Binder  Co.  v.  Stagner,  25  Hun,  91;  S.  C,  58  How.  Pt.  873| 
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61  Id.  456i.  Where  this  latter  constmctioQ  ia  edopted^  and  payment  ia 
garded  aa  a  oonditian  pireoedent^  the  payment  need  not  necenarily  be  made 
at  the  oatwt)  bat  it  is  sufficient  if  it  be  made  at  a  sabeeqoent  time:  BlaA 
Biver  tU,  R,  R.y,  Oarlx^  25  N.  Y.  208;  Ogdetuimrgh  etc.  B.  B.  t.  WoUe^,  3« 
How.  Pr.  54;  EndthrOrain  Binder  Co.  t.  Stofner,  mpra;  /Vkt  t.  Mmm- 
f(|ppi  etc  B.  i?.,  wMpra;  Barrington  t.  JlaMtM^'  Centra/  B.  B,,  32  Misa.  370; 
and  the  subsequent  payment  may  be  made  in  services:  SsckA  t.  SmUh,  30 
N.  T.  116.  Bat  it  is  held  in  Pennsylyania  that  where  one  sabecribed  aftsr 
the  organiBition  of  the  company,  his  failaro  to  make  a  payment  at  the  time 
«f  sabecribing  did  not  invalidate  his  contract:  Shrie  etc  Plank  Boad  Co.  t. 
Brtmm,  25  Pv  St.  156;  PhUadelphia  etc  B,  B.  ▼.  Ilkkman^  28  Id.  318;  com- 
pare BwAer  T.  DUUmrg  etc.  B,  B,,  76  Id.  306,  312;  Garrett  v.  DOUburg  efe. 
B,  B.,  78  Id.  465.  The  payment  may  be  made  for  the  snbscriber  by  a  third 
person,  and  ratified  by  the  sabscriber:  MUnaaippi  etc.  B.  B,  v.  Harria,  36 
Miss.  17.  As  was  stated  above,  payment  may  be  made  in  services:  Beach  v. 
Smitk,  mpra;  and  payment  by  a  certified  check  is  sofficient:  In  re  Stakn 
ietmi  etc  B.  B.,  37  Hon,  422;  compare  Tkorp  v.  Woodhu::,  1  Sandf.  Ch.  411; 
or  by  a  check  drawn  against  a  sofficient  fond,  and  which  would  have  been 
paid  on  presentation;  Peopte  v.  Stodtton  etc  B,  J?.,  45  CaL  306;  S.  C,  13  Abl 
Rep.  178;  or  by  a  note:  QreenvUle  etc  B.  B.  v.  Woodmdea,  6  Rich.  L.  145; 
&  a,  55  Am.  Dee.  708;  Vermont  Central  B,  B.  v.  Cta^  21  Vt.  30,  35; 
eanfra.-  Leightly  v.  Suagu^cuma  etc  T,  Co.,  14  Seig.  ft  R.  434.  If  the  sab- 
seription  or  the  by-laws,  bat  not  the  charter,  requires  the  payment^  failors 
to  pay  will  not  vitiate  the  subscription:  Water  VaUeg  Ufg,  Co.  t.  StaaMm^ 
63  Miss.  655;  PiaoaUJupta  Ferry  Cc  v.  Jonea,  39  N.  H.  491. 

SiTBSGBZFTiONs  VFOM  Ck>NDrnoN.  —  Unloss  forbidden  by  charter  or  statute^ 
eondiUonal  subscriptioas  may  be  received  by  a  corporation:  Boone  on  Cor 
porations,  sec.  110;  New  Albany  etc  B.  B,  v.  McCormkk,  10  Ind.  499;  S.  G., 
71  Am.  Dec.  337;  Keller  v.  Joltnaon,  11  Ind.  337;  S.  C,  71  Am.  Dec  355» 
Branham  v.  Beeord,  42  Ind.  181,  190;  Henderaon  etc  B.  B.  v.  LeaeeU,  16  B, 
Mon.  358,  364;  Taggart  v.  Weatem  Maryland  B,  B,,  24  Md.  563^  595;  Jadb 
V.  CUy  qf  Helena,  41  Ark.  213.  In  Pennsylvania,  subscriptions  made  before 
a  corporation  is  organized  must  be  unconditional,  but  after  incorporation  they 
may  be  conditional:  Pittaburgh  etc  B.  B.  v.  Stewart,  41  Pv  St  54,  58;  Pitta- 
burgh  etc  B.  B.  V.  Biggar,  34  Id.  455;  Bedford  B,  B.  v.  Bowaer,  48  Id.  29; 
Caky  V.  PkUadelphui  etcB,B.,BO  Id.  363;  a  conditional  subscription  befwe 
organization  would  be  taken  sa  absolute,  and  the  condition  simply  be  regarded 
ts  void.  The  early  turnpike  act  of  New  York,  it  is  also  held,  conferred  no 
power  on  commissioners  to  receive  conditional  subscripti<ms,  and  sadi  sub- 
scriptions were  contrary  to  public  policy,  and  void:  BvttermUM  etc  T.  Co.  v. 
North,  1  Hill,  518;  Fort  Edward  etc  Plank  Boad  Co,  v.  Payne,  15  N.  Y.  583. 

If  a  subscription  be  made  upon  condition,  it  is  not  binding  nntil  the  con- 
dition  is  complied  with;  and  on  the  other  hand,  when  the  condition  is  per- 
formed,  the  subscriber  is  liable:  Boone  on  Corporations^  sec.  110;  note  ta 
h  -ankUn  Olasa  Company  v.  Alexander,  9  Am.  Dec  101;  Samta  Cm  B,  B,  v. 
6cn»oartz,  53  Cal.  106;  Martin  v.  Penaacola  etc  B.  B.,  8  Fla.  370;  8.  C,  73 
Am.  Dec  713;  EvanaMe  etc  B.  B,  v.  Shearer,  10  Ind.  244;  JemeU  v.  Iau^ 
renedmrghetc  B.  B,,  Id.  539;  Junction  B.  B,  v.  Beeve,  15  Id.  236;  InOoMtpolia 
etc  B,  B.  V.  Hobnea,  101  Id.  352;  MerriUr,  Gamble,  46  Iowa»  615;  Banety. 
AUon  etc  B.  B,  13  IlL  514;  Penobacot  etc  B,  B,  v.  Dwm^  39  Me.  587;  Centrel 
T.  Corp,  V.  Valentine,  10  Pick.  142;  SwartuxnU  v.  Michigan  etc  B.  B.,  24  Mich. 
389;  ^nrroisf  v.  Smith,  10  N.  Y.  550;  Dorris  v.  Sweeney,  60  Id.  463;  Hamilton 
etc  Plank  Boad  Co.  v.  Bice,  7  Barb.  157;  C/iamberlain  v.  PaineanOe  etc  B.  JL» 
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150luo8tS5:  At/Mmlaete.  i?.i?.T.  Smith,  Id.  328;  PhOauidphia etc  R,  R, 
T.  JTidbmns  26  Fa.  St.  318;  Spatianimrg  etc  R,  R.  t.  De  Orqffenreid,  12  Rich. 
L  675:  9.  a,  78  Am.  Dec  47C;  Lowe  v.  E.  d:  K.  R.  R.,  1  Head,  859.  If  % 
lobMription  be  <p  condition  that  a  railroad  thoold  "locate  and  oonstmct" 
ite  road  along  a  certain  roate,  the  oonditioin  ia  complied  with  by  the  location 
of  Uie  road:  MWerr,  PUtsburgh  etc  R.  R.,  40  Pa.  St.  237;  S.  C,  80  Am.  Deo. 
570;  Swartwomi  t.  Midagan  etc  R.  J?.,  24  Mioh.  389;  MeMWan  t.  MaytmlU 
tfc.  i?.  R,^  15  B.  Mon.  218;  S.  C.»  61  Am.  Deo.  181;  and  where  a  anbacrip- 
turn  ia  made  to  tiie  stock  of  a  railroad,  on  condition  that  the  final  location  of 
the  road  ahonld  be  upon  a  certain  roate»  the  permanent  location  of  the  road 
contemplated  by  the  contract  ia  the  adoption  by  the  directors  of  the  route 
■Motioned:  Sndth  t.  Allkon,  23  Ind.  869,  citing  the  principal  case.  Where  a 
nboeription  is  made  on  condition  that  a  certain  snm  be  snbscribed  by  the 
fiHaeoM  of  a  certain  pUce,  a  subscriber  is  a  citizen  of  that  place,  within  the 
moaning  of  the  condition,  if  he  boards,  does  business,  and  spends  nearly  all 
his  time  there,  although  he  was  domiciled  in  another  place:  Union  Hotel  Co, 
T.  Henee,  79  N.  Y.  4M;  S.  C,  35  Am.  Rep.  536. 

A  condition  upon  which  a  subscription  depends  may,  of  course,  be  waived. 
And  it  has  been  held  that  a  promissory  note,  snbsequentiy  given  for  a  con- 
ditional sabecription,  was  a  waiver  of  the  condition,  in  O'Donaid  v.  EvanetfUk 
etc  R,  R,,  14  Ind.  259;  EvamvUie  etc  R,  R,  v.  Duim,  17  Id.  603;  compare 
the  principal  case.  So  in  Chamberlain  v.  Paineamlle  etc  R,  R,,  15  Ohio  St. 
125,  it  was  held  that  the  giving  by  a  subscriber  of  his  note  for  the  balance 
of  his  subscription,  and  taking  therefor  from  the  company  a  receipt  stipulat- 
ing that,  when  paid,  the  amount  of  the  note  should  be  applied  on  his  stock, 
is  prima  fade  a  waiver  of  conditions  precedent;  and  in  SUpker  ▼.  Earhart,  83 
Ind.  173^  it  was  decided,  distinguishing  the  principal  ease,  that  a  subscriber 
for  corporate  stock,  payable  on  certain  conditions,  by  snbsequentiy  giving 
notes  for  the  amount  payable  on  the  happening  of  the  conditions,  but  omitting 
to  mention  one  condition,  thereby  waived  the  omitted  condition.  A  sub* 
ocriber  also  waives  a  condition  precedent  by  executing  a  deed  of  lands,  abso- 
bte  in  form,  in  payment  therefor,  and  receiving  the  stock  of  the  corporation: 
ParbY.  EeanovUleetc  R.  R,,  23  Id.  567. 

Withdrawal  or  Releasb  of  Sctbscriber. — A  subscriber,  properly  speak- 
ing, to  corporate  stock  has  no  power  to  rescind  his  oontraot  at  pleasure  and 
withdraw  from  the  corporation:  1  Moraweti  on  Private  Corporations,  sec.  109; 
SelmiieCc  R.  R.Y,Tipton,  6  AIBL.1S1;  S.  C,  39  Am.  Dec  344;  Umted  Society  y. 
EagkBank,7C€(an.i5Q;  Bishop's  Fund  v.  Eagle  Bank,  Id.  416;  Klein  r.  Alton 
etc  R.  R.,  13  ni.  514;  Ryder  v.  Alton  etc  R.  J?.,  Id.  616;  Mtukingmn  Valley  T, 
Co.  V.  Ward,  13  Ohio,  120;  S.  C,  42  Am.  Dec  191;  Johmsonv.  Wabash  etc  Plank 
Road  Co,p  16  Ind.  389;  Hugfies  v.  Antielam  Mfg.  Co,,  34  Md.  316;  compare 
Pajfne  v.  BuUard,  23  Miss.  88;  S.  C,  55  Am.  Dec  74;  nor  can  the  agents  of  the 
eofporation  consent,  on  its  behalf,  to  the  withdrawal  of  a  subscriber:  1  Mora- 
irati  en  Private  Corporations,  sec  109;  Beefford  R.  R,  v.  Bowser,  48  Pa.  St 
29;  Hugkeo  v.  AnUetam  Mfg.  Co,,  supra;  JeweU  v.  Valley  I^y,  34  Ohio  St.  601; 
Ckmteam  Ins,  Co.  v.  Floyd,  74  Mc  286;  CfiU  v.  BaUs,  72  Id.  424;  Cpton  v. 
TrSbikotk,  91  U.  S.  45,  48;  and  the  president  of  a  corporation  has  no  authority 
by  virtna  of  his  office  to  consent  that  an  absolute  and  unconditional  subscrip- 
tion shall  be  changed  so  as  to  become  conditional,  to  the  prejudice  of  the 
company  or  its  creditors:  Morgan  Co,  v.  Thomas,  76  IlL  120.  In  Orter  v. 
Chariier's  R*y,  96  Pa.  St.  391,  S.  C,  42  Am.  Rep.  548,  it  was  held  that  where 
a  person  receives  the  subscription  book  of  a  corporation  to  procure  subscrip- 
tions, and  enters  hip  >aame  therein  as  a  subscriber,  and  persuades  others  to 
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flstecrilM^  keeping  the  book  abont  nx  montha^  he  ceiiaol  rdeeee  himMlf 
from  hit  oontnot  by  eattmg  oat  bk  name  and  letonung  tiie  book.  And 
where  one^  having  poMeieion  of  an  agreement  to  take  eharee  in  the  oap&tal 
•tock  of  aooiporation,  after  sabeoribing  in  good  faitii  for  eharee  of  eoeh  alobk 
indnoea  othera  to  Bobeoribe  on  the  faith  of  hia  aabecription,  and  enbeeqaentiy^ 
withoat  the  knowledge  of  the  other  sabecriberay  alter*  the  pi^r  by  reducing 
the  nvmber  of  ■hares,  and  deliTers  the  inatmment  in  that  conditioD  to  the 
eeoretary,  who  ie  also  a  director,  thia  will  not  affsot  the  liability  of  one  time 
indnoed  to  inbccribe,  although  at  the  time  of  each  deUvofy  the  penon  mak- 
ing the  alteration  explaina  themme  to  thesecretaiy,  who  makeano  objeotiflBi 
Jmomw.  Fatf«y i?V>  84 Ohio  St.  601.  In  WhitOeae^y.  FramtM,  74 N.  Y.  456^ 
it  was  held  that  where  the  defendant's  subscription  waa  made  alter  anotiwr 
subscriber,  and  the  subscription  peper  showed  the  name  of  the  latter  canceled 
by  linea  aorosa  it^  and  opposite  it  appeared  the  words,  "By  agree%  Mar.  8^ 
73, "  the  alteraticQ  did  not  per  se  discharge  the  defendant.  In  ^octet  Biqr  etc 
R.  n,  T.  llamiin^  24  Hun,  iof^  a  subscriber  waa  held  not  released,  wlMn  hk 
signature  was  out  from  a  printed  paper  of  subsoripticm,  and  pasted  en  »  fae- 


Jlf  also^  a  seoret  airangement  or  agreement,  oral  or  written,  be  mad«  be- 
tween the  offioera  of  the  company  and  a  subscriber,  at  or  before  the  tiaw  of 
the  subecription,  that  the  subscriber  shall  be  allowed  the  privilege  of  with- 
drawing, or  that  his  liability  shall  in  some  way  be  limited,  sooh  an  amyig^ 
mentor  agreement  will  not  be  sustained,  and  will  oonatitate  do  defease  to  tiie 
liability  of  the  subscriber,  as  it  appears  by  the  terms  of  his  subseriptifln,  er 
to  the  liability  of  any  other  subscriber:  Andenon  ▼.  NeweadU  etc  i2.  iSL,  IS 
Ind.  876;  S.  0.,  74  Am.  Dec  218;  New  Albany  tie.  B.  Ji.  v.  FSeid^  10  Ind. 
187;  JI«MiT.  LamotrlfU.  Co.,  80  IlL  446;  S.  C,  22  Am.  Rep.  199;  JmsBt. 
Rock  Ither  Paper  Co.,  101  IlL  57;  ChouUau  Ina.  Co.  ▼.  Fkfyd,  74  Mou  S86| 
BMuom  T.  PUUfburgh  etc.  B.  B,,  32  Pa.  St.  334;  &  C,  72  Am.  Dee.  792| 
SwartwoiU  v.  JUiOigan  etc  B.  B.,  24  Mich.  389;  Walter  ▼.  Mobik  eCc  B,  i?., 
84  Miae.  245;  WhUe  Mmmiaifu  B,  B,  ▼.  Eadman,  34  N.  H.  124;  Couneetieul 
etc.  B.  B.  T.  BaUey,  24  Vt  465;  S.  0.,  58  Am.  Dec  181;  f/jpUm  ▼.  Tribikock^ 
91  U.  S.  45.  Such  arrangements  are  a  fraud  upon  the  other  subeoribera;  aad 
if  they  are  oral,  the  additional  objection  exists  that  to  allow  them  to  be 
prored  woold  be  to  yaiy  the  terms  of  written  contracts  by  parol  eTidsooe^ 

A  subscription  to  corporate  stock  will  not  be  invalidated  by  the  irresponsi- 
bility of  other  subscribers  for  shares  necessary  to  besubecribed  before  the  cr- 
ganintum  of  the  eoq^ration,  if  such  other  subscriptiaDS  were  made  and 
accepted  by  the  company  in  good  faith,  the  subscribers  being  apparently  re- 
sponsible: Penobeeot  etc.  B,  B,  ▼.  White^  41  Me.  512;  S.  0.,  66  Am.  Dec  267| 
nor  is  it  any  defense  to  an  action  upon  a  subecription  that  stock  had  hmem 
awarded  by  the  commissicmers  to  persons  whose  names  were  not  en  the  stodk- 
book:  Swartwofut  ▼.  Mkhigan  etc.  B.  B.,  24  Mich.  389. 

A  subscriber  will  not  be  released  beoanse  the  managing  agenta  of  the 
poration  have  violated  ita  charter:  1  Morawetz  on  Private  Corporationa, 
115,  116;  HanmbcU  etc  Plank  Boad  Co.  v.  Mene/ee,  25  Ma  547; 
etc  B,  B.  V.  Cro88,  20  Ark.  443;  Smith  v.  TaUaseee  etc  Plank  Boad  Co.,  30 
Ala.  650;  Merrill  r.  Oamble,  46  Iow^  615;  Merrill  v,  Beaver,  Id.  646;  Merrill 
V.  Beaver,  50  Id.  404;  Taggart  v.  Weetem  Maryland  B.  B.,  24  Md.  563,  596; 
Southern  Life  Ins.  ds  T.  Co.  v.  Xanlfr,  5  Fla.  110;  S.  C,  58  Am.  Dec  448;  nor  in 
it  a  defenae  to  an  action  <m  hia  subscription  that  the  afiairs  of  the  corporatioa 
have  been  unwisely  managed:  1  Morawets  on  Private  Corporations,  sec  117| 
Hofmada^  v.  Indiana  etc  B'y,  9  Ind.  263;  lUinoU  Grand  Trtnk  B.B.T,  Coot, 
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0  ni  237;  CheikUn  ▼.  BejmbUe  Life  Ins.  Co.,  86  IcL  220;  Merria  t.  RfOKr^ 
fO  Iowa,  404.  And  tho  miaapplication  of  a  check  taken  upon  a  sabecriptioiit 
by  paying  it  away  vpon  the  priyate  debt  of  one  of  the  directon,  will  not 
Titiate  it»  if  otherwiae  valid:  Crocker  ▼.  Crane,  21  Wend.  211;  S.  C,  34 
Am.  Dec  228.  A  stockholder,  when  saed  for  a  call  upon  his  suhacription, 
will  not  be  allowed  to  dispnte  the  necessity  of  the  call:  Chouteau  Ins,  Co.  v. 
Flojfdf  74  Ma  286;  so  the  purpose  to  which  installments  on  subscriptions 
•le  to  be  applied  constitates  no  condition  to  their  payment:  New  Albany  etc, 
H  R.  T.  Fklda,  10  Ind.  187. 

Illegality  in  the  election  of  directors  cannot  be  set  up  as  a  defense  to  an 
■otionnpon  a  subecription:  JohnBon  ▼.  CraufcrdsviUe  etc.  R,  B,,  11  Ind.  280; 
Mabright  t.  Loganaport  etc  B.  B.,  13  Id.  404. 

The  effoct  upon  subscriptions  of  a  snbeeqaent  change  of  the  charter  of  a 
corpomtion  is  considered  in  the  note  to  Comnumwealth  r,  CuileUf  63  Am.  Deo. 
4(1;  and  see  also  note  to  FravMin  Cflass  Co,  ▼.  Alexa$uier,  9  Id.  100;  Cofmee^ 
titMi€te,B.B.r.  BaUey.SSld,  181;  Paei/ie  B.  B.  v.  Eughee,  tild.  266;  Ma/r- 
^  ▼.  PeMoeola  etc  B.  B,,  73  Id.  713,  and  needs  no  further  treatment  here. 

SuaaoBiRioini  Owtajsed  st  Fraxtd.  — The  general  rule  that  oontraots  ob- 
lunsd  by  fraad  maybe  avoided  by  the  injured  party,  applies  to  subscriptionfl 
toeorpotate  stook:  Boone  on  Goiporations;  1  Morawetz  on  Private  Oorpora- 
tifloi^  lee.  94;  note  to  FrankUn  Olaaa  Co.  ▼.  Alexander,  9  Am.  Dec  101;  Oran- 
fen'  Im.  Oxt.  7Vnier,61Gv  561;  ffamiUonr,  Qrangert^ etc  In»,Co,,  67  Id. 
146;  Wettyr,  Crm^onUnUeetc,  T.  Co,,  19  Ind.  242;  Mdendy  ▼.  Keen,  89  IlL  395; 
Water  VaOey  Mfg,  Co,  ▼.  Seaman,  53  Miss.  655;  Selma  etc  B,  B.  ▼.  Anderson, 
61  Id.  829;  OcOdentdl  Ins.  Co.  ▼.  Oanzftam,  2  Mo.  App.  205;  Vreeland  v.  New 
/ersey  Stunt  Co.,  29  N.  J.  Eq.  188,  191;  Cunningham  v.  Edgefield  etc  B,  B., 
2  Head,  23;  oompare  Goodrich  ▼.  Beyndds,  31  HI.  490;  Sthaeffer  ▼.  Missouri 
Home  Ins,  Co.,  46  N.  Y«  248,  250;  and  the  remedy  may  be  either  affirmatiTO 
«r  defemive;  bat  a  subscriber  cannot  recover  back  the  amount  paid  by  him, 
if  thsN  an  daims  of  creditors  of  the  corporation  to  be  satisfied:  Ihtmer  ▼. 
OnmgenT  etc  Ins.  Cc,  65  Cku  649;  S.  C,  38  Am.  Bep.  801;  and  see  Hamilton 
▼.  Granger^  etc  Ins.  Co.,  supra.  The  subscription,  however,  is  simply  void- 
able, and  is  vaUd  until  disaffirmed:  Upton  v.  EngleJiart,  3  DilL  496. 

handnleni  repveeentations  of  an  agent  or  officer  of  the  company,  whereby 
one  is  indnoed  to  snbscribe,  must  have  been  made  within  the  scope  of  Ids  an* 
thority  to  be  binding  on  the  corporation:  Buffalo  etc  B.  B.  v.  Dudley,  14 
N.  T.  336;  Oustar  v.  TitusvOle  Oas  etc  Co.,  63  Pa.  St.  381;  First  NaL  Bank  v. 
Hm/otd,  29  Iow%  ^9;  Butt  v.  Ssler  etc  Mfg.  Co.,  3  DL  App.  83;  Bioes  v. 
Mmtgemarjf  sfc  PUmk  Boad  Co.,  30  Ala.  92. 

AU  the  elements  of  a  irandnlent  representation  must  exist  in  order  to  avoid 
a  sabsoiption,  as  well  as  any  other  oontraot.  Thus  the  representation  must 
be  the  affirmation  of  some  faot^  and  not  the  expression  of  an  opinion,  or  the 
statement  of  matter  of  law:  Ckm  v.  Neuxastle  etc.  B.  B.,  9  Ind.  488;  SL  C, 
68  Am.  Deo.  653;  New  Albany  etc  B.  B.  v.  FtebU,  10  Ind.  187;  Bakrighl  v. 
LogamapeH  etc  B.  B.,  13  Id.  404;  Hardy  v.  Merriweather,  14  Id.  203,  205; 
Bish  V.  Bradford,  17  Id.  490;  Broumlee  v.  Ohio  etc.  B.  B.,  18  Id.  68,  72; 
Wigkt  V.  Shelby  B.  B.,  16  K  Mon.  4;  S.  C,  63  Am.  Dec  522;  Vicksburg  etc 
B.  B.  V.  MeKean,  12  La.  Ann.  638;  Hughes  v.  AtiUetam  Mfg.  Co.,  34  Md.  316^ 
329;  Walker  v.  Mobile  etc  B,  B.,U  Miss.  245;  Sdma  etc.  B.  B.  v.  Anderson, 
61  Id.  829;  Oreg^ Central B.  B.  v.  Sooggin,  3  Or.  161;  Uptonv.  Tribilcock,  91 
U.  8.  4fi,  It  mnst,  of  course,  be  false  in  fact:  Selma  etc  B.  B.  v.  Ander- 
son,  supra;  it  mnst  have  been  with  a  fraudulent  intent:  Id.;  Salern  Milldam 
Corp.  V.  Bopes,  9  Pick.  187;  8.  G.,  19  Am.  Dec.  363;  and  it  must  have  been 
Ax.  Dbc  Vol.  LXXXI-9S 
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nliadiq^  by  tha  mbfloriber,  nndor  fooh drcninataiioes  that  be  bad  aziglit  It 
niycn  it;  SmUh  r.  Tattaatee  etc  Plcmk  Road  Co,,  30  Ala.  650;  SelmaefcR,  JL 
▼.  Amdermm,  mtpra;  Ortgon  Oenirai  R,  R.  ▼.  Seog^  mipra:  Andrtwe  t.  Oki§ 
€k.  R.  R.,  14  Ind.  169. 

Tba  right  to  ayoid  a  rabaoription  indaood  by  fraud  may,  it  ahonld  be  ara- 
tioed,  be  barred  hy  bMhea:  UfUm  ▼.  TribOeodt,  91  U.  &  45;  (%  Btrnk  t. 
Sartiea,  71  Ga.  797. 

Btatoib  of  LoarATiom  to  Acmnra  oir  SvaBaamioirs.  —A  ri^t  of  a» 
tioo  to  recover  inttallmeata  of  a  aabaoription  to  ooiporate  atook  doea  not  a^ 
enu^  it  18  held,  nntQ  a  call  ia  made^  and  the  atatate  of  limitationa  doea  sol 
b^  to  mn  until  that  tune:  CHbmm  v.  Oolumbia  etc  T.  (Jo,,  18  Ohio  St.  301 
So  it  is  held  that  atockholdem  vol  a  bank  cannot  oppoae  the  atatate  of  limita- 
tiona to  the  daimol  oraditora  to  have  the  atook  paid  up,  it  being  a  oontiBaing 
tniat  and  oonfidenoe  to  which  the  atatate  had  no  application:  Pofm  t.  Btd^ 
lard^  23  Miaa.  88;  S.  O.,  65  Am.  Dea  74.  Bnt  in  PennaylTania  the  role  ii| 
that  althongh  the  atatate  doea  not  begin  to  ran  againat  a  anbacription  natil  a 
call  haa  been  made,  yet  the  call  moat  be  made  within  aiz  years,  or  the  delay 
■atiafaetorily  aeooanted  for,  or  dae  areoovery  on  the  anbacription  ia  baired: 
PUttimrghete,  R.  R.  r.  Bferi,  32  Pk.  St.  22;  a  a,  72Am.  Dec 770;  MdM^ 
r.  PiUtimrgh etc  R,  /{.»  32 Pla.  St.  26;  PUiimgh efe.  R.  R,  y.  Orakm^  KIL 
77;  S.  0.,  2  Grant  Oaa.  259. 

EnoFPBL  TO  DxNT  Ck>BPoaA'ni  ExDmrcn.  —A  aabaoriber  to  oofpotato 
atook  ia  eetopped  by  hia  aabaoription  from  denying  the  eziatenoe  of  the  cor- 
poration in  an  action  againat  him  on  hia  aaba<niption,  or  on  a  note  or  boai 
given  for  the  aame:  Wood  ▼.  Coota  etc  R,  R,,  82  Oa.  273;  Ooodridk  t.  Sq^ 
noldt,  31  ni.  490,  497;  Andermm  r,  NeweatOe  etc  R,  R.,  12  Ind.  876;  &  C, 
74  Am.  Dec.  21^;  Brownke  v.  Ohh  tie  R.  J?.,  18  Ind.  68;  Wight  t.  SkeOg 
R,  R.,  16  B.  Mon.  4;  &  G.,  63  Am.  Dec  622;  Ohuter  GJau  Co,  ▼.  2)a«ey,  If 
liaaa.  94;  S.  0.,  8  Am.  Dec  128;  Buaeg  ▼.  Hooper,  85  Md.  15;  &  C,  6  An. 
Rep.  360;  SwcHtwoui  r,  Michigan  tie  R,  R,,  24  Mich.  389;  Pariber  v.  Northern 
ChUraiete.  R.  i?.,  33Id.  23;  Tard^.  Padfic  MuL  Im.  Co,,  ION.  J,  Eq.  4S0i 

6  0.,  64  Am.  Dec  467;  DtUehtn  CotUm  Matt,  y,  Davi§,  14  Johna.  238;  a  C.« 

7  Am.  Dec  459;  Black  River  etc  R.  R.  r,  Clarke,  25^.  Y.2M;  Sodma  Be^  etc 
R.  R.  y.  Bandin,  24  Hon,  390;  Chubb  v.  UfUm,  95  U.  a  665,  667;  aJbriieH 
if  he  takea  an  actiye  interest  in  the  a&ira  of  the  ooiporation:  Ikmbmy  etc 
R,  R.  ▼.  WUeon,  22  Conn.  435;  Phoemx  WarOoueing  Co.  t.  Badger,  67  N.  Y. 
294;  JZMi  ▼•A/erete.i(^.  Co.,  3  Ill.App.  83;  iid  boo  New  Ban^pMre  Cmtred 
R.  R.  ▼.  Johnmm,  30  N.  H.  390;  S.  0.,  64  Am.  Dec  300;  bat  it  ia  bald  tha* 
antil  the  atatntory  requirements  to  oiganize  a  corporation  hare  been  complied 
with,  a  sabacriber  to  the  articles  of  association  is  not  estopped  to  deny  ibm 
existence  of  the  corporation:  Indkmapolk  Fwmaoe  etc  Co,  y,  Herkimer,  46 
Ind.  142;  NeUon  v.  Blakqf,  47  Id.  38,  40;  Reed ▼.  Ridmioitdetc  R.B.,SOU. 
342;  Rikh^y,  BrowtCs  etc  Machine  Ob.,  68  Id.  388.  And  if  an 
is  completed  where  there  is  no  law,  or  an  nnconatitatioDal  law  aal 
dgaoiaation  as  a  corporation,  the  doctrine  of  estoppel  doea  not  i^ly*  ^'^ 
Con  ▼.  dndnmOi  etc  R.  R,,  16  Id.  275;  S.  a,  79  Am.  Dec  430L 
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Statb  ex  BEL.  Leal  v.  Jones. 

[1»I»IAJIA,86«.J 

bMnov  n  HOT  Von)  bt  Reason  or  Omxbsion  to  Qm  Nonoi  that  b 

WAi  TO  Take  Placs. 
Orm  MAT  Beooms  VAOAirT  bt  Ovfickb's  ABAKDONmirr  akd  Rimotal 

from  the  stata^  and  thii,  without  a  judicial  declaration  of  the  vacancy. 

▼aOABT  QmOB   MAT   BB  FiLLBD    BT  ElBGTION  AND   APPOINTMENT   BEfOBB 

Judicial  Declaration  ot  Vaoanct  ia  procured,  where  it  appears  prtTiia 
/aek  that  acti  or  erents  have  ooenrred  subjecting  the  office  to  such  a  deo- 
fauration  of  yaoeney;  bat  if  the  person  so  selected  or  appointed*  in  attempt- 
ing to  take  poneseion  of  the  office,  be  resisted  by  the  prerioos  incumbent, 
he  will  be  compelled  to  try  the  right  in  some  mode  prescribed  by  the  law. 
f  BBiON  Elbcibd  OB  Affodited  to  Ofrob  bepore  It  is  Judiciallt  Db* 
OLABED  Vacant  mat  Take  PosaEsaioN,  if  he  finds  the  office  in  fad 
Tseant^  and  can  take  pQesession  nnocnteated  by  the  former  incnmbent) 
nd  aa  long  aa  he  ramaina  in  poaaeanion,  he  will  be  an  officer  de  /ado;  and 
ahoold  the  former  inonmbent  nerer  appear  to  conteat  his  rights  ha  will 
be  lagaided  aa  having  been  an  officer  de  /ado  and  de  Jure;  bat  if  the  for* 
Bar  inoanabent  appear,  the  harden  is  upon  him  of  proceeding  to  onat  the 
ttiaa  aotoal  incambent;  and  if  in  aadh  proceeding  it  ia  made  to  appear 
that  faeta  had  ooenrred  before  the  appointment  or  election  jwtifying  a 
Jidioial  declaration  of  a  Taoanoy,  it  will  then  be  declared  to  have  aziatad, 
and  tiie  alaotion  or  appointment  will  be  held  to  have  bean  valid. 

Hahdamus.    The  facta  are  stated  in  the  opinion. 
D.  8,  Major  J  for  the  appellant 
McDonald  and  Roaehej  for  the  appellee. 

B7  Goort,  Pebkinb,  J.  In  July,  1861,  Elias  T.  Crosby  was 
auditor  of  Dearborn  County,  Indiana.  On  the  seventeenth 
day  of  that  month  he  abandoned  the  office  and  removed  from 
the  state. 

At  the  annual  election,  in  October  following,  William  Leal 
became  a  candidate  for  the  office  of  auditor  of  Dearborn 
County,  and  received  1,128  votes,  being  the  highest  number 
east  for  a  candidate  for  that  office;  but  the  clerk  of  the  circuit 
court  of  the  county,  Samuel  L.  Jones,  refused,  within  twenty 
days,  and  still  refuses,  to  certify  the  vote  for  the  candidates 
ior  the  office  of  auditor,  at  said  election,  though  there  was  no 
ooQtest,  to  the  secretary  of  state,  whereby  the  relator  was  pre- 
vented from  obtaining  a  commission  for  the  office  to  which  he 
elaims  to  have  been  elected.  This  suit  was  instituted  to  o1[>tain 
a  mandate  compelling  the  clerk  to  make  and  transmit  the 
Mrtificate. 

A  demurrer  to  the  complaint  was  sostained,  and  the  man« 
date  refused,  on  the  two  grounds  that  no  notioe  of  the  eleotioQ 


404  Btati  v.  Jonbs.  [Undiiiiai 

for  an  auditor  of  the  ooonty  was  giyen,  and  that  there  was  no 
vacancy  capable  of  being  filled  at  the  electioo. 

It  was  the  duty  of  the  clerk  to  certify  the  votes  to  the  secre- 
tary of  state:  1  Gavin  A  Hord,  p.  812,  sec.  88;  and  this,  with* 
out  regard  to  the  legality  of  the  election.  The  duties  of  the 
clerk  are  ministerial,  not  judicial:  Brower  v.  O^Brietij  2  Ind. 
423;  1  Gavin  &  Hord,  806,  note.  StUl,  where  it  is  manifest 
that  the  election  held  was  void,  a  court  will  not  compel  a  min- 
isterial  officer  to  perform  a  useless  act:  Beal  v.  Ray,  17  Ind. 
S64;  S.  C,  18  Id.  846.    Is  it  so  manifest  in  this  case  ? 

The  election  for  auditor  was  not  void  by  the  omission  to 
give  notice  that  it  was  to  take  place:  People  v.  CcvAee^  13  N.  Y. 
850. 

The  election  may  have  been  valid,  if  the  office  had  been 
vacant  twenty  days  or  upward,  at  the  day  of  the  election.  We 
say  it  may  have  been,  not  that  it  necessarily  was;  dream* 
stances  may  control  the  validity  of  any  election. 

Does  the  complaint,  in  this  case,  then,  show  prima  fade  that 
a  vacancy  existed  in  the  office  of  county  auditor  of  Dearborn 
County  twenty  days  before  the  annual  October  election  for  1861? 
A  vacancy  may  so  occur  in  an  office  as  to  require  it  to  be  filled 
at  a  succeeding  annual  election,  by  the  acceptance  by  the 
incumbent  of  another  incompatible  office:  Ind.  Dig.  599;  by 
the  expiration  of  the  current  term  of  the  incumbent:  Biddle 
V.  Willardj  10  Ind.  62;  by  the  death  of  the  incumbent:  Pe(h 
pie  V.  CowleSy  supra;  see  State  v.  Pidgeorij  8  Blackf.  132;  by  the 
removal  of  the  incumbent  from  the  office  by  legal  proceedings; 
by  the  voluntary  removal  of  the  incumbent,  living,  from  the 
township,  county,  or  state,  as  the  case  may  be;  and  this  with- 
out  a  judicial  declaration  of  the  vacancy.  This  is  expressly 
ruled  in  Hedley  v.  Board  of  CommissionerSj  4  Id.  116,  as  we 
understand  that  case.  The  constitution  and  statutes  of  the 
state  require  county  officers  to  be  residents,  and  to  attend  to 
their  duties  at  the  county  seat. 

We  think  the  demurrer  should  have  been  overroled,  and  the 
defendant  required  to  answer.  An  additional  observation  or 
two  may  be  justified. 

We  think  the  following  propositions  are  deducible  from  the 
judicfal  decisions  of  the  supreme  court  of  Indiana:  — 

1.  Where  it  appears,  prima  facicj  that  acts  or  events  have 
occurred  subjecting  an  office  to  a  judicial  declaration  of  being 
vacant,  the  authority  authorized  to  fiU  such  vacancy,  suppos« 
ing  the  office  to  be  vacant,  may  proceed,  before  procuring  a 
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judicial  declaration  of  fhe  vacancy,  and  appoint  or  elect,  ao- 
oordipg  to  the  forms  of  law,  a  person  to  fill  such  office;  but  it, 
when  such  person  attempts  to  take  possession  of  the  office,  he 
is  resisted  by  the  previous  incumbent,  he  will  be  compelled  to 
try  the  right,  and  oust  such  incumbent,  or  fail  to  oust  him,  in 
some  mode  prescribed  by  law;  2.  If  such  elected  or  appointed 
person  finds  the  office,  in  fact,  vacant,  and  can  take  possession, 
uncontested  by  the  former  incumbent,  he  may  do  so,  and  so 
long  as  he  remains  in  such  possession,  he  will  be  an  officer 
de  facto;  and  should  the  former  incumbent  never  appear  to 
contest  his  right,  he  will  be  regarded  as  having  been  an  officer 
de  facto  and  de  jure;  but  should  such  former  incumbent  appear, 
after  possession  has  been  taken  against  him,  the  burden  of 
proceeding  to  oust  the  then  actual  incumbent  will  fall  upon 
him;  and  if  in  such  proceeding  it  is  made  to  appear  that  facts 
had  occurred  before  the  appointment  or  election  justifying  a 
judicial  declaration  of  a  vacancy,  it  will  be  then  declared  to 
have  existed,  and  the  election  or  appointment  will  be  held  to 
have  been  valid:  See  State  v.  Trustees  of  Vincennes  University, 
5  Ind.  91,  in  addition  to  authorities  cited. 

The  judgment  is  reversed,  with  costs.    Cause  remanded  for 
further  proceedings. 

KoTZGB  or  Elbotion,  WHEfi'iuLB  Neci88abt:  See  PwpU  e»  reL  MeEmm  ▼• 
WeUer^  70  Am.  Deo.  754.  The  principal  oaee  is  died  in  CUff  </  LttfagtMe  t. 
SuaU^  69  Ind.  228,  to  the  point  that  if  an  election  ia  otherwise  regolar,  tb* 
want  of  any  notioe  thereof,  preTiooaly  given,  wiU  not  invalidate  it. 

OmoK  wnji  Bbcx}mb  Vaoant,  nnder  the  laws  of  Indiana^  if  the  inonm^ 
bent  accepts  another  incompatible  office:  Kerr  v.  JomUf  19  Ind.  850;  or  by 
removal  from  the  county  or  state:  Yonhey  v.  Staie^  27  Id.  241;  KrcEUt  v.  State^, 
4tl  Id.  025.    The  principal  case  is  an  authority  for  the  foregoing. 

Ths  principal  oass  d  rxfibbbd  to  in  StaU^ex  rek  Oomwdl  v.  AUen,  21 
LeuL  521,  on  the  point  that  an  eleotian  to  an  office  is  Talid,  if  a  vaoanoy  ex- 
ists, proper  to  be  fiUed  by  election,  at  the  date  of  election;  in  Leech  v.  State, 
78  Id.  573,  on  the  point  whether,  when  an  office  is  filled  by  an  officer  de/aete 
having  odor  of  right  and  the  insignia  of  title,  the  office  can  be  said  to  have 
been  vacant,  so  as  to  authorise  the  dection  of  another  in  the  absence  of  any 
ptoper  proceeding  to  have  the  supposed  vacancy  adjudged;  and  in  Mowbray 
V.  Sial$t  88  Id.  329,  on  the  point  that  where  a  dty  council  dedazes  the  offio* 
of  treasurer  vacant,  and  appoints  onu  to  Gil  the  vacancy,  the  treaamrer  ao> 
quiescing,  the  appointee  becomes  treasurer  de  /ado.  It  is  dted  in  Leaeh  r* 
Cataidy^  23  Id.  450,  to  the  point  that  when  it  is  made  apparent  to  the  court 
that  a  person  is  in  poesession  of  the  offioe  of  sehod  trustee^  it  can 
MBD^d  the  auditor  to  recognise  him  as  trustee,  by  drawing  a  wairant  in 
favor  for  schod  funds,  but  having  done  that»  its  du^  in  that  case  ended;  is 
CbmmMonerff  qfBoofie  Co.  v.  SUUe,  61  Id.  887,  to  the  point  that  a  oommissicB 
lo  aa  officer,  issued  by  the  governor,  u  at  most  merdy  prima/aole  evidenoe 
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of  tha  faoti  redted  in  it,  and  is  not  ooncluriye;  in  Oregorp  t.  State^  M  lA. 
889,  to  the  point  that  the  clerk  of  the  oironit  ooort  oennot  be  Teefead  with 
Judicial  faaetioiw;  and  in  Baker  ▼.  Wambauf^  00  U.  816^  tiie  wmmary  made 
by  Perkln%  J.«  ia  quoted  with  approviL 


Jones  v.  Dobb. 

ri9  IKDIAVA,  8M.] 

ILuoB  ov  Kom  n  vor  Bctofpsd  bt  his  BiPBiBiiiTixinn  nyid«  to  the 
holder,  after  he  has  beoome  the  owner  thereof^  to  the  effect  that  tiie 
note  is  all  right,  and  woold  be  paid;  nor  is  the  maker  boond  bj  aoek 
representatioos^  when  repeated  by  the  holder  to  cue  to  iHicm  he  aoU 

the  note. 

Action  to  foreclose  a  mortgage.  The  facts  are  stated  in  the 
opinion. 

Bradley  and  Woodwatdj  for  the  appellants. 
M.  K.  Farrand^  for  the  appellee. 

By  Court,  Davison,  J.  The  appellee,  who  was  the  plaintifl^ 
brought  an  action  against  Balinda  Jones  to  foreclose  a  mort- 
gage on  the  west  half  of  the  northwest  quarter  of  section  16, 
in  township  35  north,  of  range  6  east,  in  Porter  County.  The 
mortgage  bears  date  April  15,  1856,  and  was  executed  by  the 
defendant  to  one  Thomas  Englin,  to  secure  the  payment  of  a 
note  for  two  hundred  dollars.  It  is  averred  in  the  complaint 
that  Englin,  by  indorsement,  assigned  the  note  and  mortgage 
to  one  Abstdom  Leonard,  who  indorsed  them  to  the  plaintiff! 
The  defendant  answered:  1.  By  a  denial;  2.  That  the  note, 
the  payment  of  which  is  secured  by  the  mortgage,  was  given 
for  a  part  of  the  purchase-money  of  the  above-described  real 
estate,  which  at  the  time  it  was  given  was  sold,  and  by  deed 
in  fee  conveyed  by  Englin  to  the  defendant;  and  that  Englin, 
the  grantor,  in  and  by  said  deed,  covenanted  that  he  was  law- 
fully seised  of  the  premises;  that  he  had  good  right  to  convey; 
that  they  were  unencumbered;  and  that  he  would  warrant  and 
defend  the  title  to  the  same  against  all  claims,  etc.  Of  these 
covenants  six  breaches  were  alleged.  The  third  and  fourth 
were  withdrawn  before  the  cause  was  submitted  for  trial.  The 
first,  second,  fifth,  and  sixth  are  as  follows:  1.  That  the  grantor 
was  not  lawfully  seised,  etc.,  and  had  not  good  right  to  sell 
and  convey,  etc.;  2.  That  he  had  no  title  to  the  land;  6.  That 
the  same,  at  the  time  of  the  conveyance,  was  owned  by  the 
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Fort  Wayne  and  Chicago  Railroad  Companyi  and  that  com- 
pany  still  owns  it;  6.  That  when  the  conyeyance  was  made, 
the  land  was  encumbered  by  a  deed  for  the  right  of  way  oyer 
and  across  the  same,  executed  to  the  Fort  Wayne  and  Chici^ 
Railroad  Ckunpany  for  the  use  of  said  company,  and  that  after 
ibe  defendant  receiyed  said  conyeyance,  the  company  entered 
upon  and  took  possession  of  a  part  of  the  land,  to  wit,  four 
acres,  worth  $160,  and  constructed  thereon  her  railroad,  and 
in  the  constmctiou  thereof  has  made  large  embankments  and 
ezcayations  of  earth,  to  the  damage  of  the  land  and  of  the  de- 
fendant two  hundred  dollars,  etc. 

The  plaintiff^B  reply  to  the  answer  consists  of  a  general  de- 
nial, and  four  special  paragraphs.  The  defendant  demurred 
to  the  second,  third,  fourth,  and  fifth  paragraphs.  To  the  sec- 
ood  the  demurrer  was  oyerruled,  but  sustained  as  to  the  others. 
The  issues  were  submitted  to  the  court,  who  found  for  the 
plaintiff,  and  haying  refused  a  new  trials  rendered  judgment, 
stc. 

The  second  reply,  to  which  the  demurrer  was  oyerruled,  is 
as  follows:  *'And  the  plaintiff  says  that  before  he  purchased 
the  note  from  Absalom  Leonard,  as  stated  in  the  complaint, 
the  defendant  represented  to  Leonard  that  said  note  was  all 
right  and  just,  and  that  she  would  pay  it  as  soon  as  she  could, 
and  claimed  no  set-off  or  other  defense  to  the  same;  that 
Leonard,  when  he  sold  the  note  to  the  plaintiff,  informed  him 
of  the  representations  of  the  defendant  respecting  the  note,  and 
the  plaintiff,  belieying  said  representations  to  be  true,  and  re- 
lying uiK>n  them,  purchased  it  of  Leonard;  wherefore,"  etc. 

Was  thia  reply  sufficient  to  ayoid  the  answer?  If  the  repre- 
•entaticms  and  promises  set  up  in  the  reply  had  been  made  to 
Lsonardy  when  he  was  negotiating  for  the  purchase  of  the  note, 
and  he  had  acted  upon  them,  the  defendant  would  haye  been 
estopped  finom  setting  up  any  defense  to  its  yalidity,  because, 
b  that  case,  her  admissions  and  representations  would  haye 
eonstituted  a  yalid  estoppel.  And  th^  same  would  be  true 
had  they  been  made  by  her  to  the  plaintiff,  at  the  time  he 
purchased.  But  these  representations  were  made  after  Leon- 
ard had  bought  the  note.  He  was  not,  in  respect  to  his  pur- 
ehaae,  in  any  degree  influenced  by  them,  and  the  result  is,  they 
eonstituted  no  estoppel  in  his  fayor.  I^  then,  the  declarations 
were  not  an  estoppel  in  Leonard's  fayor,  no  statement  of  his 
eoold  make  them  an  estoppel  when  pleaded  by  his  assignee. 
The  reason  for  this  conclusion  is  olmous.    The  statements  of 
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Leonard  are  his  own  statements,  not  the  statements  of  the 
defendant,  and  the  plaintiff  was  not,  therefore,  authorized  to 
rely  upon  them.    The  demurrer  should  haye  been  sustained. 
The  judgment  is  reversed,  with  costs.    Cause  remanded. 

Maxmr  of  Non  la  vor  Ebxofpbd  bt  his  RiFBiaxNTATioiniiiadetothi 
holder  afior  he  haa  beoome  the  owner:  Wiitdk  ▼.  Canada^^  21  Ind.  SAS) 
AMnmm  ▼.  Thma$,  80  Id.  SOO;  Bmgam  ▼•  Hddle^,  07  Id.  US;  CromoM  t. 
Jfoft  68  Id.  844^  aU  oiliiig  the  principal  ease. 


Johns  v.  State. 

[19  IHDIAHA,  4n.] 

AimwABT  BOQU  Fact,  in  Okb  Stats,  to  Oum  CoMHxmn  nr  Ax* 
oraxB,  GAHKOT  Bi  PuiTiBHED  THBRXiOR  m  the  atate  where  the  orinM 
was  oommitted;  altljoagh  the  lawa  of  the  latter  state  proride  tbii 
**  every  person,  being  without  this  state,  committing  or  oonsnmmatinf 
an  offense  by  an  agent,  or  means  within  the  state^  is  liable  to  be  poniihed 
by  the  laws  thereof,  in  the  same  manner  as  if  he  were  present,  and  bad 
commenced  and  oonsammated  the  offense  within  the  state.** 

Indictmemt  for  larceny.    The  opinion  states  the  £ftcts. 

D,  KUgorej  for  the  appellant. 

Oscar  B,  Hordy  attomey^enerai,  Walter  Marehj  Jok^  F, 
Kibbey,  and  W.  A.  PeeUcj  for  the  state. 

By  Court,  Worden,  J.  On  the  night  of  the  4th  of  Pebnh 
ary,  1862,  the  office  of  the  treasurer  of  Jay  County  was  broken 
open,  and  a  large  amount  of  money  stolen  therefrom.  JohnSi 
the  appellant,  together  with  three  others,  was  indicted  for  tho 
larceny.  Upon  trial,  the  appellant  was  convicted  and  sen- 
tenced to  imprisonment  in  the  penitentiary. 

At  the  proper  time,  the  appelllmt  asked  tiie  following  eb$ig^ 
which  was  applicable  to  the  evidence,  and  was  refused,  vis.: 
^^  If  the  defendant  did^  nothing  more  than,  at  a  time  previoos 
to  the  commission  of  the  crime  charged  in  th^  indictment,  to 
counsel  with  and  encourage  Barker  and  Blackburn,  in  the 
state  of  Ohio,  to  come  to  Indiana,  and  commit  the  larceny 
charged  in  the  indictment,  and  was  not  himself  in  Indiana  at 
the  time  the  offense  was  comndtted,  or  nearer  the  place  than 
the  city  of  Dayton,  state  of  Ohio,  he  should  be  acquitted  oo 
this  indictment." 

In  determining  whether  the  conviction  can  be  sustained^ 
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two  qoestionfl  ariae:  1.  Whether  an  accessary  before  the  fact 
can  be  convicted  on  the  mdictment  for  the  larceny,  to  which 
he  was  thus  accessary;  and  2.  Whether  he  can  be  convicted 
where  the  acts  done  by  him,  making  him  such  accessary,  were 
conunitted  without  the  limits  of  the  state.  If  either  of  these 
qneatians  shall  be  determined  against  the  state,  the  judgment 
moat  be  reversed. 

From  the  view  which  we  take  of  the  second  question,  it  will 
be  unnecessary  to  pass  upon  the  first,  but  a  few  observations 
may  be  made  upon  it,  having  some  bearing,  incidentally, 
apon  the  second.  At  common  law,  an  accessary  before  the 
£act  must  have  been  charged  as  such,  and  not  as  principal; 
and  he  could  not  be  convicted,  except  jointly  with  or  after  the 
principal,  whose  acquittal  acquitted  him:  1  Bishop's  Crim. 
Law,  sees.  467,  468.  But  our  statutes  have,  for  many  pur- 
poeeSy  abrogated  all  distinction  between  principal  and  accea- 
aary .  Thus  the  forty-ninth  section  of  the  act  ccmceming  crime 
and  punishment  (2  R.  S.  1862,  p.  422)  subjects  persons  aid- 
ing or  abetting,  etc.,  in  the  commission  of  crime  (felonies),  to 
the  same  punishment  prescribed  for  principals;  and  the  fifty- 
firat  section  enacts  that  they  may  be  indicted  and  convicted 
before  or  after  the  principal  ofiender  is  indicted  and  convicted. 
The  sizty-fiixth  section  of  the  act  regulating  practice  in  crim- 
inal cases,  provides  that;  '^  any  person  who  counsels,  aids,  or 
oheta  in  the  commission  of  any  ofiense  may  be  charged,  tried, 
and  convicted  in  the  same  manner  as  if  he  were  a  principal." 
The  terms  of  this  section  are  clear  and  explicit,  and  if  valid, 
woold  seem  to  authorize  the  conviction  of  an  accessary  before 
(he  £sct  on  an  indictment  charging  him  with  the  principal 
ofienae. 

But  in  the  Bill  of  Rights  (Const.,  art.  1,  sec.  13)  it  is  de- 
clared that,  '^  in  all  criminal  prosecutions  the  accused  shall 
have  the  right  ....  to  demand  the  nature  and  cause  of  the 
accusation  against  him,  and  to  have  a  copy  thereof."  Whether, 
where  the  state  seeks  a  conviction  on  the  ground  that  the  ac- 
eosed  is  an  accessary  before  the  fact,  an  indictment  which 
charges  him  as  principal,  sufficiently  apprises  him  of  the 
**natare  and  cause  of  the  accusation,"  is  a  question  which 
we  leave  open,  it  being  unnecessary  to  determine  it  Where 
it  shall  become  necessary  to  determine  it,  the  court  will  un- 
doQbtedly  have  the  benefit  of  a  ftdl  discussion  of  the  question, 
\j  counsel,  on  both  sides. 
We  pass  to  the  second  question:  Can  a  person  who,  out  d 
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the  Btate,  becomes  an  acoessary  before  the  fact,  to  a  telkmf 
committed  within  the  state,  be  pmiished  by  our  laws? 

The  state  relies  upon  the  following  provision  of  our  statntei 
▼ix.:  ^^  Every  person,  being  without  this  state,  committing  or 
consummating  an  offense  by  an  agent,  or  means  within  tbo 
state,  is  liable  to  be  punished  by  the  laws  thereof,  in  the  same 
manner  as  if  he  were  present  and  had  commenced  and  con- 
summated the  oflRsnse  within  the  state":  2  R.  S.  1852,  p.  861, 
sec.  2. 

Before  undertaking  to  give  this  provision  an  interpretation, 
we  will  advert  to  some  general  principles  that  will  aid  us  in 
doing  sa  It  may  be  assumed,  as  a  general  propositicm,  thai 
the  criminal  laws  of  a  state  do  not  bind,  and  cannot  afiboi, 
those  out  of  the  territorial  limits  of  the  state. 

Bach  state,  in  respect  to  each  of  the  others,  is  an  indepen- 
dent  sovereigntyi  possessing  ample  powers,  and  the  exclusive 
right  to  determine  within  its  own  borders  what  shall  be  toler- 
ated and  what  prohibited;  what  shall  be  deemed  innocent  and 
what  criminal;  its  powers  being  limited  only  by  the  Federal 
Constitution,  and  tiie  nature  and  objects  of  government. 
While  each  state  is  thus  sovereign  within  its  own  limits,  it  can- 
not impose  its  laws  upon  those  outside  of  the  limits  of  its  sov^ 
ereign  power.  Our  own  constitution  has  expressly  fixed  the 
boundaries  of  its  sovereignty.  It  provides,  after  having  d^ 
fined  the  geographical  boundaries  of  the  state,  that  ^'  the  state 
of  Indiana  shall  possess  jurisdiction  and  sovereignty  coexten- 
sive with  the  boundaries  declared  in  the  preceding  section; 
and  shall  have  concurrent  jurisdiction  in  civil  and  criminal 
cases  with  the  state  of  Kentucky  on  the  Ohio  River,  and  the 
state  of  Illinois  on  the  Wabash,  so  £Bur  as  said  rivers  form  the 
common  boundary  between  this  state  and  the  said  states 
spectively  ":  Const.,  art  14,  sec.  2. 

But  while  it  is  clear  that  the  criminal  law  of  a  state 
have  no  extraterritorial  operation,  it  is  equally  clear  that  eaoh 
state  may  protect  her  own  citizens  in  the  enjoyment  of  lifisi, 
liberty,  and  property,  by  determining  what  acts,  within  her 
own  limits,  shall  be  deemed  criminal,  and  by  punishing  the 
commission  of  those  acts.  And  the  right  of  punishment  ex- 
tends not  only  to  persons  who  commit  infractions  of  the  crun- 
inal  law  actually  within  the  state,  but  also  to  all  persons  wfae 
commit  such  infractions  as  are,  in  contemplation  of  law, 
withifi  the  state. 

Decided  cases  will  illustrate  the  last  proposition.    The 
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of  People  ▼.  AdamSy  3  Denio,  190  [45  Am.  Dec.  468],  was  one 
in  which  this  subject  underwent  a  full  discuBsion  and  exam- 
ination. It  was  there  held  that  a  person  who,  in  the  state  of 
Ohio,  made  certain  false  representations,  by  means  of  which 
be  obtained,  through  innocent  agents,  goods  in  the  city  of  New 
York,  was  guilty  of  a  violation  of  the  laws  of  the  latter  state, 
■nd  could  be  there  punished.  The  case  goes  upon  the  ground 
that,  as  the  agents  through  whom  the  goods  were  obtained  were 
innocent,  the  party  thus  making  the  representations,  and 
through  such  agents  obtaining  the  goods,  must  be  regarded  as 
the  principal  in  the  crime,  and  therefore,  that  personal  presence 
in  New  York  was  not  necessary.  The  court  say:  "Personal 
pKsenoe  at  the  place  where  a  crime  is  perpetrated  is  not  indis- 
pensable to  make  one  a  principal  offender  in  its  commission. 
Thus  where  a  gun  is  fired  from  the  land  which  kills  a  man  at 
sea,  the  offense  must  be  tried  by  the  admiralty,  and  not  by 
the  common-law  courts;  for  the  crime  is  committed  where  the 
death  occurs,  and  not  at  the  place  whence  the  cause  of  death 
proceeds.  And  on  the  same  principle,  an  offense  committed 
by  firing  a  shot  from  one  county,  which  takes  effect  in  another, 
must  be  tried  in  the  latter,  for  there  the  crime  was  committed; 
1  Chitty's  Crim.  Law,  155, 191;  United  States  v.  Davie^  2  Sum. 
486.  In  such  cases,  the  offender  is  the  immediate  actor  in  the 
perpetration  of  the  crime,  although  not  personally  present  at 
the  place  where  the  law  acyudges  it  to  be  committed.  He  is 
there,  however,  by  the  instrument  used  to  effect  his  purpose, 
and  which  the  law  holds  sufficient  to  make  him  responsible  at 
that  place  for  the  act  done  there. 

**  But  crimes  may  be  perpetrated  through  the  instrumental- 
ity of  living  agents,  in  the  absence  of  the  principal,  and  our 
law  books  are  full  of  such  cases.  Where  poison  is  knowingly 
sent,  to  be  administered  as  medicine  by  attendants  who  are 
ignorant  that  it  is  poison,  and  death  ensues,  the  person  who 
thus  procures  the  poison  to  be  taken  is  guilty  of  murder.  So 
where  a  child  without  discretion,  an  idiot,  or  a  madman,  is  in- 
duced by  a  third  person  to  do  a  felonious  act,  the  instigator 
alone  is  guilty,  and  although  not  personally  present  at  the  per- 
petration of  the  crime,  he  is  a  principal  felon But 

where  the  agent  is  a  guilty  actor  in  the  commission  of  the 
felony,  the  law  makes  him  the  principal  offender,  and  the  one 
by  whom  he  was  employed,  or  instigated,  is,  if  absent,  but  an 
accessary  before  the  fact."  The  case  of  King  v.  Brieae^  4  £ast| 
164,  dted  ia  People  v.  Adams,  8  Denio,  190  [45  Am.  Deo.  468], 
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is  also  in  point.  It  was  an  information  for  a  conspiracy  to 
cheat  the  crown  by  false  youchers.  The  trial  was  in  the 
county  of  Middlesex,  and  it  appeared  that  all  the  acts  in 
which  either  of  the  defendants  immediately  took  part  were 
done  by  them  either  on  the  high  seas,  at  Brassa  Somid,  or  at 
Leswick,  in  the  isle  of  Shetland.  The  only  acts  proved  to  be 
done  in  Middlesex  were  those  which  were  done  by  them  medi- 
ately, through  the  intervention  of  innocent  persons.  Upon 
this  it  was  objected  that  all  the  acts  of  the  defendants  them* 
selves,  which  constituted  the  offense  of  conspiracy,  were  copi- 
mitted  out  of  the  jurisdiction  of  the  common  law.  But  it  was 
held  that  the  acts  done  by  the  innocent  agents  of  the  defend- 
ants, in  Middlesex,  were  their  acts  done  in  that  county.  The 
case  of  Commonwealth  v.  Harveyj  8  Am.  Jur.  69,  is  also  in 
point.  There,  Harvey,  in  the  state  of  New  York,  had  perpe- 
trated a  forgery,  by  means  of  which  he  procured,  through  in- 
nocent persons,  a  stim  of  money  from  a  house  in  Boston,  he 
remaining  all  the  time  in  the  state  of  New  York.  It  was  held, 
on  the  principle  already  adverted  to,  that  he  was  amenable  to 
the  criminal  law  of  Massachusetts,  the  crime,  in  contemplation 
of  law,  having  been  committed  there. 

There  are  other  cases  running  through  the  books  that  serve 
to  illustrate  and  establish  our  proposition  that  a  state  may 
rightfully  punish  all  persons  who  commit  an  o£f(Uise  within  the 
state,  either  actually  or  in  contemplation  of  law;  but  it  is  un- 
necessary to  extend  this  opinion  by  any  further  examination 
of  them.  Two  circumstances  may  be  noticed  in  reference  to 
all  the  cases  that  have  come  under  our  observation:  1.  The 
crime  has  been  deemed  in  law  to  have  been  committed  in  the 
state  where  it  was  punished,  although  the  perpetrator,  at 
the  time  of  its  commission,  may  have  been  personally  out  of 
the  state;  and  2.  The  party  punished  has  been  held  to  be  the 
person  who  committed  it;  that  is,  he  has  been  held  to  be  the 
principal,  and  not  merely  an  accessary  before  the  fact.  Indeed, 
in  no  justly  legal  sense  can  it  be  said  that  a  man  who,  in  one 
state,  procures  a  responsible  party  to  go  out  of  that  state  into 
another  and  there  commit  a  crime,  conmiits  any  crime  within 
the  latter  state. 

No  case  has  come  under  our  notice,  and  we  presume  there  is 
none,  wh«^re  a  party  has  been  punished  in  a  state  where  a 
crime  has  been  committed,  who  was  merely  an  accessary  before 
the  fiEu;t,  to  such  crime  in  another  state.  On  the  contrary,  the 
only  direct  adjudication  that  we  are  aware  of,  on  the  point,  is 
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the  other  way.  The  case  alluded  to  is  that  of  Ex  parte  Joseph 
Smith  (the  Mormon  prophet ),  3  McLean,  121.  Smith  had 
been  charged,  in  Missonri,  with  being  an  acoeseary  before  the 
fact,  to  an  assault  and  battery,  with  intent  to  kill.  The 
assault,  etc.,  was  perpetrated  in  Missouri,  but  Smith's  acts, 
making  him  such  accessary,  were  committed  in  the  state  of 
Illinois.  Upon  a  requisition  of  the  goyemor  of  Missouri  upon 
the  goyemor  of  Illinois,  Smith  was  arrested,  and  took'  out  a 
writ  of  habeas  corpus  for  his  discharge,  and  was  brought  before 
the  circuit  court  of  the  United  States.  That  court  express 
their  yiews  upon  the  point  in  question  as  follows:  "It  is  the 
duty  of  the  state  of  Illinois  to  make  it  criminal  in  one  of  its 
citizens  to  aid,  abet,  counsel,  or  adyise,  any  person  to  commit 
a  crime  in  her  sister  state.  Any  one  yiolating  the  law  would 
be  amenable  to  the  laws  of  Illinois,  executed  by  its  own  tribu- 
nals. Those  of  Missouri  could  haye  no  agency  in  his  conyic- 
tion  and  punishment.  But  if  he  shall  go  into  Missouri,  he 
owes  obedience  to  her  laws,  and  is  liable  before  her  courts,  to 
be  tried  and  punished  for  any  crime  he  may  commit  there; 
and  a  plea  that  he  was  a  citizen  of  another  state  would  not 
ayail  him.  If  he  escape,  he  may  be  surrendered  to  Missouri 
for  trial.  But  when  the  offense  is  perpetrated  in  Illinois,  the 
only  right  of  Missouri  is  to  insist  that  Illinois  compel  her 
citizens  to  forbear  to  annoy  her.  This  she  has  a  right  to  ex- 
pect. For  the  neglect  of  it,  nations  go  to  war  and  yiolate 
territory."    Smith  was  discharged  £rom  the  arrest. 

With  the  light  of  these  considerations  before  us,  we  return 
to  the  statutory  proyision  before  quoted,  to  ascertain  its  mean- 
ing. "  Eyery  person  being  without  this  state,  committing  or 
consummating  an  offense  by  an  agent,  or  means  within  the 
state,  is  liable,"  etc.  This  language,  in  our  opinion,  embraces 
all  persons  who  may,  without  the  state,  commit  a  crime,  which, 
in  legal  contemplation,  is  to  be  deemed  as  haying  been  com- 
mitted within  the  state,  under  circumstances  that  will  make 
the  person  thus  committing  it  a  principal  in  the  crime.  Such, 
for  instance,  as  shooting  £rom  without  the  state,  thereby  kill- 
ing a  person  within  the  same;  sending  an  "  infernal  machine," 
through  innocent  agents,  from  without  the  state,  whereby  life 
is  destroyed;  and  cases  of  a  like  character  with  these,  and 
those  mentioned  in  a  former  part  of  this  opinion.  Also,  when 
a  person,  though  out  of  the  state,  is  present,  aiding  and 
abetting,  so  as  to  make  himself  a  principal  in  the  second  de- 
gree, as  may  well  be,  a  state  line  simply  being  between  such 
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person  and  the  principal  in  the  first  degree,  who  in  person  per^ 
petrates  the  o£fense.  This  construction  seems  to  be  in  haio 
mony  ¥dth  principle,  and  also  with  the  authorities. 

But  the  provision  cannot  be  construed  to  embrace  persons 
who,  out  of  the  state,  become  mere  accessaries  before  Uie  fact 
to  a  crime  committed  within  the  state.  This  conclusion  is 
arrived  at  from  the  considerations  already  mentioned,  and 
from  the  fact  that  the  language  does  not  admit  of  such  inter- 
pretation. Penal  statutes,  says  Bishop,  ''are  to  reach  no 
further  in  meaning  than  their  words;  no  person  is  to  be  made 
subject  to  them  by  implication;  and  all  doubts  conoeming 
their  interpretation  are  to  preponderate  in  favor  of  the  ao- 
oused":  1  Bishop's  Crim.  Law,  sec.  115. 

What  do  the  words  ''  every  person  committing  or  consnin- 
mating  "  mean?  Undoubtedly,  every  person  who  commits  or 
consummates  an  o£fense  as  provided  for.  This  embraces  those 
only  who  commit  or  consummate  the  o£fense,  and  not  those 
who,  being  absent,  have  merely  counseled,  etc.,  the  commis- 
sion or  consummatibn  thereof.  But  it  is  said  that  he  who,  oat 
of  the  state,  counsels,  aids,  etc.,  another  to  commit  a  crime 
within  the  state,  commits  the  crime  himself^  by  an  agent.  If 
a  party,  being  absent,  procures  an  innocent  agent  to  conmiit  a 
crime,  he  himself,  as  we  have  seen,  becomes  the  principal; 
which  was  clearly  not  the  case  here.  If,  on  the  other  hand,  a 
party,  being  absent,  procures  a  guilty  agent  to  conunit  ^ 
crime,  the  agent  thus  committing  it  is  the  principal,  and  the 
party  thus  procuring  it  is  an  accessary  before  the  fact,  and 
can  in  no  legal  sense  be  said  to  have  committed  it. 

It  may  be  said  that  a  man  who  procures  another  to  ftftTnwwH 
a  crime  is  as  guilty,  morally,  as  he  who  actually  commits  il 
This  all  may  be,  but  it  does  not  prove  that  the  courts  of  an- 
other state  than  that  in  which  the  offense  was  committed  have 
a  right  to  punish  it.  We  have  a  statute  providing  for  the  pan- 
ishment  of  persons  who  have  become  accessaries  before  the  fiust 
to  felonies  committed  in  other  states:  Stat.  1853,  p.  72.  It  is 
not  unfair  to  presume  that  Ohio  has  a  similar  one.  But  whether 
she  has  or  not,  the  defendant  cannot  be  punished  under  our 
laws. 

It  is  urged  that,  inasmuch  as  by  our  law  the  distinction  be- 
tween principal  and  accessary  is,  in  many  respects,  taken  away, 
there  should  be  no  distinction  made  in  the  construction  of  the 
lection  under  consideration.  But  it  is  laid  down  that  a  statute 
will  not  be  taken,  by  implication,  to  abrogate  the 
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between  principal  and  aooessaryy  or  any  other  distinction  al- 
ready known  to  the  law:  1  Bishop's  Crim.  Law,  seo.  86;  8tat4 
?.  Rieker,  29  Me.  84. 

For  these  reasons,  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  and  the  cause  remanded.  The 
derk  will  give  the  proper  notice  for  a  return  of  the  prisoner. 

AOOlWiWT  BKIORB  FaCT  Uf  OnB  StATB  TO  ClUMB  COMMIITBD  Df  AnOTHBB 

OMxnof  BB  P0KIBBBB  THKRKfOR  in  thovtate  where  the  crime  wu  oonmiittedt 
ftafa  T.  Moore^  09  Am.  Dec  364;  SUUe  t.  Chopin^  65  Id.  452;  and  see  PeopU 
T.  Admu,  45  Id.  468. 

Thb  rBDiciPAL  GAAB 18  GITBD  in  SUwofi  T.  Jtnuf^  51  Ind.  415,  to  the  point 
ttiat  a  person  cannot  be  conyioted  and  pnniahed  in  one  state  for  a  crime  com- 
mitted in  another;  and  referred  to  in  MdCcart^  y.  SicUe^  44  Id.  215,  on  the 
focatioii  of  piuniahment  of  an  acoeeaary;  and  alao  in  ESoion  etc  B,  R,  t.  Hu^i^ 
n  Id.  466»  aa  to  punishment  of  crimes. 


Sntdeb  V.  Studebaj:eb. 

[19  IKDI1.IVA,  482.J 

Kroppxl  Ajubb  I7P02I  Matter  ot  Fact,  and  not  upon  matter  of  law. 

OOHTRACr  WTTH  CORFORATIOK  DOES  NOT  EsTOP  PaRTT  MaKINO  It  TO  Do- 

ruTB  EuHTENCB  OJ  CoRPORATioiT,  if  there  be  no  law  which  aathorised 
the  supposed  corporation,  or  if  the  statnte  authorizing  it  be  nnconttitu- 
tional  and  void. 
CoimAcr  wtth  CoBPORATioif  will  Estop  Partt  Making  It  to  Dnrun 
OaoAinzATiON,  or  the  legal  existence  of  the  corporation,  if  there  be  « 
law  which  anthoriaed  the  corporation. 

Action  to  recoyer  possession  of  certain  land.  The  facts  are 
stated  in  the  opinion. 

John  R.  Coffrothy  for  the  appellant 

By  Court,  Worden,  J.  This  was  action  by  Snyder  against 
Btndebaker,  to  recover  possession  of  a  certain  tract  of  land. 
Jndgment  for  the  defendant. 

The  same  question  is  presented  by  the  pleadings  and  the 
evidence. 

It  appears  that  in  March,  1853,  the  plaintiff,  who  was  then 
the  owner  of  the  land,  conveyed  the  same  to  the  Fort  Wayne 
and  Southern  Railroad  Company,  by  deed  duly  executed  and 
delivered. 

This  conveyance  was  made  on  account  of  a  stock  subscrip* 
tion. 

Afterward,  in  November,  1855,  the  railroad  company,  for  a 
valuable  consideration,  conveyed  the  premises  to  the  defendant. 
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The  Fort  Wayne  and  Southern  Railroad  Company  was  char* 
tered  by  an  act  of  the  legislature,  passed  in  1849;  and  it  ap- 
pears that  the  corporators  named  in  the  act  in  question  mel 
in  the  town  of  BlufFton,  in  said  county  of  Wells,  on  the  nine- 
teenth day  of  November,  1851,  and  llien  and  there  accepted 
the  act  of  incorporation,  and  organized  the  comi>any  pm^ 
Buant  to  the  proyisions  of  said  act. 

If  the  corporation  was  not  created  before  the  1st  of  Novena* 
her,  1851,  when  the  new  constitution  took  effect,  it  could  haTB 
no  existence  at  all,  as  that  instrument  prohibits  the  creatian 
of  corporations  other  than  banking,  by  special  act:  State  t. 
Dawson,  16  Ind.  40;  Harriman  y.  Souikam,  Id.  190. 

The  plaintiff  claims  that,  inasmuch  as  there  was  no  aooepl- 
ance  of  the  charter,  or  organization  under  it,  until  after  the 
adoption  of  the  constitution  of  1851,  there  was  no  such  cor* 
poration  as  the  Fort  Wayne  and  Southern  Railroad  Company 
at  the  time  he  executed  the  conveyance,  and  hence  that  no 
title  x)a8sed  from  him.  But  is  he  in  a  condition  to  dispnte 
the  existence  of  the  corporation  at  the  time  he  made  his  con- 
veyance to  it  ? 

It  has  been  held  in  numerous  cases  in  this  state  that  a 
party  who  has  contracted  with  a  corporation  as  such,  is,  as  a 
general  proposition,  estopped  by  his  contract  to  dispute  the 
existence  of  the  corporation  at  the  time  of  the  contract.  The 
following  cases  may  be  cited,  though  there  are,  perhaps,  others 
reported,  and  some  not  reported  as  yet:  Judah  v.  American 
Live-stock  Ins.  Co,y  4  Ind.  333;  BrookviUe  and  Oreentburg 
Turnpike  Co.  v.  McCarty,  8  Id.  392  [65  Am.  Dec.  768];  Enaeg 
V.  Cleveland  and  St.  Louis  R.  R.  Co.,  10  Id.  178;  Fort  Wayne 
and  Bluffton  Turnpike  Co.  v.  Deam,  Id.  563;  Jones  v.  Cincin- 
nati Type  Fowadry  Co.,  14  Id.  89;  Hubbard  v.  Chappd,  Id.  601; 
EvansviUe  R.  R.  Co.  v.  EvansviUe^  15  Id.  895;  Meikd  v.  Ger- 
man Savings  Fund  Society,  16  Id.  181;  Heaston  v.  Cindnnati 
and  FoH  Wayne  R.  R.  Co.,  Id.  275  [79  Am.  Dec.  430]. 

The  doctrine  is  by  no  means  confined  to  the  state,  but  pre- 
vails elsewhere:  Dutchess  Cotton  Manufactory  v.  Dam,  14 
Johns.  238  [7  Am.  Dec.  459];  AOrSainiff  Chwreh  v.  Lovett^ 
1  Hall,  191;  PalToer  v.  Lawrence,  3  Sandf.  161;  EaUm  v.  Aspin^ 
wall,  6  Duer,  176;  Jones  v.  Bank  of  Tennessee^  8  B.  Hon.  122; 
Worcester  Medical  Institviion  v.  Harding,  11  Cuah.  285;  Con* 
gregaiional  Society  v.  Perry,  6  N.  H.  164  [25  Am.  Deo.  455]; 
People's  Savings  Bank  v.  CMins,  27  Conn.  142;  West  WineUd 
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8aring$  Bank  y.  Ford^  Id.  282  [71  Am.  Deo.  6d];  Angell  A 
Ames  on  Corporations,  sec.  94. 

The  estoppel  arises  upon  matter  of  fact  only,  and  not  npon 
matter  of  law.  Hence,  if  there  be  no  law  which  authorized 
fhe  supposed  corporation,  or  if  the  statute  authorizing  it  be 
oncoDstitutional  and  void,  the  contract  does  not  estop  the 
party  making  it  to  dispute  the  existence  of  the  corporation. 
But  if,  on  the  other  hand,  there  be  a  law  which  authorized  the 
corporation,  then,  whether  the  corporators  haye  complied  with 
it,  so  as  to  become  duly  incorporated,  is  a  question  of  fact, 
and  the  party  making  the  contract  is  estopped  to  dispute  the 
organization  or  the  legal  existence  of  the  corporation.  This 
proposition  is  substantially  stated  in  the  cases  of  Jonea  y.  Ctn- 
chmtUi  Type  Fawndry  Co.j  14  Ind.  89;  MHkd  y.  German  Sav* 
ings  Fund  Society j  16  Id.  181;  and  HeasUm  y.  CincinnaJU  and 
Fwri  Wayne  R.  R.  Co.,  Id.  275  [79  Am.  Dec.  430]. 

Let  us  apply  the  doctrine  to  the  case  before  us.  The  corpo- 
rators named  in  the  act  to  establish  the  Fort  Wayne  and 
Southern  Railroad  Company  had  a  right,  at  any  time  before 
the  offer  of  the  franchises  was  withdrawn,  that  is,  before  the 
eonstitution  of  1851  was  adopted,  to  accept  the  charter  and 
organize  under  it.  If  they  did  so  accept  the  charter,  and 
organize,  the  corporation  was  legitimately  created,  and  the 
new  constitution  did  not  destroy  it. 

Whether  they  did  so  accept  the  charter,  and  organize,  was 
a  question  of  fact,  and  the  plaintiff,  by  his  oonyeyance,  is 
estopped  to  deny  such  acceptance  and  organization. 

That  the  corporators  accepted  the  charter,  and  organized 
under  it,  within  the  time  when  it  was  competent  to  do  so,  was 
as  fully  admitted  by  the  contract  as  was  any  other  step  neces- 
sary to  an  organization. 

The  conclusion  necessarily  follows  that  the  plaintiff  is 
estopped  to  dispute  the  existence  of  the  corporation  at  the 
time  of  his  conyeyance  to  it. 

This  point  was  ruled  the  other  way  in  the  case  of  Harriman 
?.  Souifiamy  16  Ind.  190;  but  upon  more  mature  reflection  we 
are  satisfied  that  the  decision  upon  this  point  was  wrong,  and 
should  be  oyerruled. 

We  may  remark,  also,  that  the  doctrine  of  estoppel  was 
erroneously  applied  in  the  case  of  EvansviUe  R,  R.  Co.  y. 
EvanevUlej  15  Ind.  395.  There  the  point  made  was,  that  the 
law  under  which  the  corporation  was  organized  was  unconsti- 
tutional and  yoid.    A  party,  we  haye  seen,  does  not,  by 
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contract,  estop  himself  to  deny  that  there  is  any  law,  or  a&aj 
▼alid  law,  by  which  the  corporation  was  authoriied. 

Some  fhriher  observation  in  respect  to  the  case  befiyre  h 
will  not  be  out  of  place.  The  doctrine  of  estoppel,  as  applied 
to  the  case,  does  not  rest  upon  a  mere  technical  rule  of  law.  H 
has  its  foundation  in  the  clearest  equity,  and  the  principles  of 
natural  justice.  The  doctrine  of  estoppel  in  pais  is  of  com- 
paratively  recent  growth,  but  is  firmly  and  clearly  established. 
*'The  recent  decisions  of  the  courts,  both  in  this  country  and 
In  England,  appear  to  have  giyen  a  much  broader  sweep  to  the 
doctrine  of  estoppel  in  pais  than  that  which  formerly  existed; 
and  to  have  established  that  in  all  cases  where  an  act  is  done^ 
or  a  statement  made  by  a  party,  the  truth  or  efficacy  of  which 
it  would  be  a  fraud  on  his  part  to  controyert  or  impair,  then 
the  character  of  an  estoppel  will  be  giyen  to  what  would  other- 
wise be  mere  matter  of  evidence,  and  it  will,  therefore,  become 
binding  upon  a  jury,  even  in  the  presence  of  proof  of  a  con- 
trary nature":  2  Smith's  Lead.  Cas.,  let  Am.  ed.,  631.  See 
also  upon  this  subject,  Kinney  v.  Famsworthj  17  Conn.  366; 
Middletan  Bank  v.  Jerome,  18  Id.  443;  Laney  v.  Laney^  4  Ind. 
149.  In  Den  ex  dem.  Richman  v.  Baldwin^  21  N.  J.  L.  397,  it 
was  said  that  "the  doctrine  of  estoppel  rests  upon  the  princi- 
ple that  when  one  has  done  an  act,  or  made  a  statement,  which 
it  would  be  a  fraud  on  his  part  to  controvert  or  impair,  and 
such  act  or  statement  has  so  influenced  any  one  that  it  hae 
been  acted  upon,  the  party  making  it  will  be  cut  off  fix>m  the 
power  of  retraction.  It  must  appear:  1.  That  he  has  done 
some  act,  or  made  some  admission  inconsistent  with  his  claim; 
2.  That  the  other  party  has  acted  upon  such  conduct  or  ad- 
mission; 3.  That  such  party  will  be  injured  by  allowing  the 
conduct  or  admission  to  be  withdrawn."  Here  the  plaintiff^ 
by  his  conveyance  to  the  corporation,  admitted  that  it  had  an 
existence,  and  could  receive  the  title.  Upon  this  act  and  ad- 
mission of  the  plaintiff,  the  defendant  has  acted  in  purchasing 
the  land  of  the  company.  If  the  plaintiff  had  not  conveyed 
to  the  corporation,  the  defendant  would  not  have  purchased 
from  it.  The  law  will  not  now  permit  the  plaintiff  to  withdraw 
the  admission  made  by  him  in  conveying  to  the  corporation, 
and  deprive  the  defendant  of  the  land  which  he  purchased  on 
the  faitii  of  such  admission. 

In  our  opinion,  the  judgment  below  is  right,  and  must  be 
affirmed. 

The  judgment  is  affirmed,  with  costs. 
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Enoppn.  10  But  OoBfomATi  Bzibtbnob  bt  Goimuoniro  wim  Oom- 
romAnov!  8m  Yard  r.  Pae{/U  MtU.  InM,  Co,,  64  Am.  Deo.  467;  BrootvilU  etc 
Tumpike  Gb.  r.  MeOmrt^,  65  Id.  768,  And  the  notes  thereto;  note  to  Boberimm 
T.  AmeHetm  Hommttad  JeteeiitfCim,  69  Id.  166;  Weti  WimHed  8a9ing$  Batik  r. 
JWd;  71  Id.  66;  AmUrmn  r.  NewauUe  tic  B,  B,,  74  Id.  S18;  Heagton  r.  (^ 
diMMtfi  efc  B.  B.f  79  Id.  490l  A  penon  who  oontreota  with  a  oorpontloii  m 
eaeht  when  eaed  upon  hie  oontnot,  ie  eetoppe*!  to  denj  the  oiiKteBoe  of  the 
•orpentioii  fttthe  time  of  nuking  the  oontnet:  Fefer  r.  LewU,  86  Lud.  S91t 
Baker  r.  Nfg,  78  Id.  70;  and  eee  ifonm  V.  Ltmt.  102  Id.  871,  eU  dting  the 
friadpU  eeee.  In  BemMtt  t.  Bhck,  19  Id.  461,  the  Jndfment  wie  affirmed 
fer  the  reeneae  ghren  in  the  prlndpal 
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Long  t;.  Bubnbtt. 

[IS  Iowa,  9B.1 
Of  Shkoal  AranmnBATom  under  Iowa  rarind  fawi  of  lUS  m% 
limiiod  to  tiia  pnMrvation  of  penooal  pfoporty  of  tiia  dBoodnt  lUitS  ft 
rtgnlur  Administrator  oan  bo  appointed,  and  an  ordar  of  the  probate  ooart 
direoting  the  sale  of  reel  eetate  by  a  ipeoial  adminietrator  woold,  under 
■nob  itatnte^  be  witlumt  authority  of  law  and  Toid,  and  the  regnUrity  oC 
■nob  an  order,  and  fbe  piooeedinga  tbereonder,  may  be  odUaterally  ii 
peaohed. 

JvmzBDionoN  ov  Pbobaxb  Ooubs  over  SnTLHODrr  ov  Bbtatb  ov 

DKHTS  attache*  and  beoomee  effisotiye  only  npon  the  granting  ol  lettan  eC 
administration;  and  the  power  to  make  an  order  direoting  the  aaleol 
real  estate  for  the  payment  of  debts  arises  only  upon  the  preecntatkm  faj 
the  legal  and  regular  administrator  of  the  petition  presoribed  by  law. 

Fbbbitation  ov  PsTiTioir  lOB  Obdkb  to  Skll  Dioidkit'b  RsAurr  for 
payment  of  debts  by  administrator,  oonfers  upon  the  oonrt  juiadiotiaB 
of  the  subject-matter,  and  its  subsequent  proceedings  will  be  preeuned 
to  be  as  regubu*  and  oondusive  as  those  of  courts  of  general  juriadietioB. 
And  the  action  of  the  court  will  not  be  collaterally  reviewed  when  tiia 
Jurisdiction  so  far  attaches  as  to  require  the  oonrt  to  hear  and  determiDe 
the  suffioiency  of  the  facts  relied  upon  to  confer  suoh  juriadicticiv 
whether  they  relate  to  the  law,  the  process,  the  notice^  or  the  petitioo. 

XaX  DsEDS,  WHSN  RCGULiJlLT  EXECUTED,  ABB  PBIMA  FaOIB  RyIDIIICI  d 

the  regularity  of  all  prior  proceedings  in  the  levy  of  the  tax,  and  the 
of  the  propwty,  under  the  Iowa  rorenue  law  of  1841;  and  whs 
deeds  are  attacked,  the  burden  of  showing  failure  to  comply  witii  the 
requirements  of  the  law  in  such  proceedings  is  upon  the  party  malmii 
soeh  attack.  When,  however,  no  record  of  the  tax  levy  or  sale  ezistib 
the  burden  of  proof  is  on  the  party  claiming  under  the  deed. 
Failuke  to  Rbcxtb  ur  Tax  Deed  One  ov  REQinsiTES  to  Valid  Ijbtt  or 
Tax,  where  all  the  other  essential  requisites  are  set  ou^  is  evidenoe  faf 
implication  that  the  requirement  not  recited  was  not  complied  witli. 
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Action  of  right    The  opinion  states  the  facta. 
Orani  and  Smithj  for  the  appdlants. 
Siekman  and  Brother^  for  the  appellee. 

B7  Court,  Lows,  J.  An  action  of  right  On  the  trial  befim 
fbe  eourtythe  title  and  right  of  poesession  in  the  premises  were 
luljndged  to  be  in  plaintiffs.  In  seeking  a  revision  of  fUi 
Judgment,  the  defendant  insists  that  the  court  below  commit- 
tad  an  error  in  excluding  from  its  consideration  the  evidence 
of  his  title  to  the  land  in  controversy,  consisting — 

1.  Of  two  deeds  of  conveyance,  one  from  Benjamin  Sb 
Olds,  special  administrator,  dated  January  8, 1846,  to  Amoe 
B.  ^mberly;  the  other  frDm  said  Eimberly  to  the  defendanti 
dated  January  9,  1850;  both  duly  recorded,  and  upon  theii 
Cue  regularly  executed.  Their  admissibility  as  evidence  of 
title  in  the  defendant  depends  upon  the  question  whether  the 
Judge  of  probate,  imder  the  revised  statutes  of  1843,  had  the 
power  and  authority  to  license  a  special  administrator  to  sell 
the  land  of  a  decedent  to  pay  claims  against  the  estate.  The 
circumstances  under  which  this  had  been  done  are  developed 
b  the  documentary  and  record  evidence  contained  in  the  bill 
of  exceptionB  accompanying  the  record  in  this  case. 

It  seems  that  the  plaintiffs  are  the  devisees  of  Robert  Long, 
who,  in  1843,  died  seised  in  fee  of  the  land  in  controversy,  in 
the  state  of  Ohio,  making  a  will,  but  appointing  no  executor. 
Aflerward,  in  1844,  the  will  was  duly  probated,  and  one  Peter 
Igow  was  appointed  administrator  with  the  will  annexed. 
Afterwards,  Igow  came  to  this  state  and  applied  to  the  judge 
of  probate  of  Muscatine  County  for  letters  of  administration, 
representing  that  there  was  personal  property  in  said  county 
belongpoig  to  the  estate,  and  ux)on  which  the  will  operated.  On 
ftccoont  of  some  informality  in  the  authentication  of  his  paperSi^ 
his  application  was  refused. 

But  the  judge  of  probate,  being  advised  that  the  proper^ 
was  in  danger  of  being  lost,  unless  it  received  immediate  care, 
upon  request,  appointed  Benjamin  S.  Olds  a  special  adminia* 
trator  (as  he  had  the  power  to-  do  under  the  statute)  to  take 
pospcflgion  of  and  preserve  the  same  until  a  regular  or  general 
administrator  could  be  appointed.  To  this  extent  were  his 
duties  as  special  administrator  specified  by  his  letters  under 
which  he  was  conmiissioned  to  act,  and  it  in  proper  to  remark 
that  the  conditions  of  his  bond  were  restricted  to  the  same 
dutaei.    Nevertheless,  in  November  thereafter  (1845),  being 
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onable  to  find  or  saccessfully  to  obtain  any  aflsets  beloni^ng  to 
said  estate,  but  having  incurred  certain  expensee  in  attempting 
to  do  BO,  he  petitioned  the  probate  court  to  Bell  the  land  in  con- 
troversy to  defray  said  expenseB.  The  license  was  granted, 
and  the  sale  ord^^,  which  took  place  on  the  third  day  of  Jan- 
nary,  1846.  Amos  B.  Kimberly  became  the  purchaser  at  $201| 
to  whom  the  said  Olds  made  a  deed  of  conyeyanoe.  This  deed 
constitutes  one  of  the  sources  of  the  defendant's  title,  having 
derived  from  Kimberly  whatever  title  he  had  obtained  by  his 
purchase  at  the  alleged  administrator's  sale. 

The  exclusion  of  these  deeds  on  trial  below  by  the  court  is 
now  pressed  as  matter  of  complaint.  But  we  are  not  prepaied 
to  gainsay  the  correctness  of  this  ruling.  They  were  offered 
to  prove  title  in  the  defendant.  Their  admissibility  for  that 
purpose  depends  entirely  upon  the  question  whether  the  judge 
of  probate  possessed  the  power,  under  the  law  at  the  time,  te 
license  any  one,  except  an  administrator  proper,  to  sell  land 
to  pay  the  debts  of  the  estate.  If  he  had  not,  all  the  proceed- 
ings in  the  premises  were  void. 

The  statutes  of  1843,  page  677,  very  clearly  define  the  ex- 
tent of  the  particular  powers  and  duties  of  a  special  adminis- 
trator, showing,  in  the  first  place,  that  his  appointment  is 
contingent,  and  can  only  be  made  when  for  some  cause,  such 
as  the  pendency  of  a  sujt  concerning  the  proof  of  a  wOl,  or 
some  other  cause,  regular  administration  is  delayed.  His 
functions  are  limited  to  a  few  prescribed  duties  in  relation  to 
the  preservation  of  the  personal  assets,  and  these  cease  as 
soon  as  a  regular  administrator  is  appointed.  He  cannot  be 
sued.  The  statute  of  limitations  does  not  run  against  the 
creditors  of  the  estate  during  the  period  of  his  agency.  He  is 
simply  an  agent,  and  not  an  administrator.  He  has  no  power 
to  settle  the  estate;  much  less  power  to  sell  land  £nr  any  pur- 
pose. It  was  no  more  competent  for  the  judge  of  probate  to 
grant  him  license  to  sell  land  than  that  of  any  third  persoD. 
His  act  in  doing  so  was  extrajudicial,  and  void.  The  judge's 
power  over  the  real  estate  of  deceased  persons  is  derived 
through  the  mediimi  of  regular  administhttion.  This  was 
wanting  in  the  case  before  us.  Hence  his  jurisdiction  did  not^ 
as  it  could  not  under  the  circumstances,  attach.  The  argn- 
ment,  therefore,  that  the  regularity  of  these  proceedings  oould 
not  be  collaterally  attacked  has  no  proper  fbundation.  The 
law  confers  upon  judges  of  probate  jurisdiction  over  the  settle- 
ment of  the  estates  of  decedents.    This  jurisdiction,  however. 
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mly  attaches  and  becomes  effective  after  granting  letters  of 
•dministraticm  to  some  one  who  is  to  exercise  all  the  powers 
and  daties  of  a  regular  administrator.  This  done,  the  power 
to  grant  a  license  to  sell  real  estate  to  pay  debts,  nevertheless 
does  not  arise  till  a  petition,  as  the  law  directs,  is  presented 
hj  a  legal  administrator.  When  sach  a  petition  is  presented, 
jmisdictioQ  over  that  particular  subject  is  acquired,  and  the 
sabsequent  proceedings,  although  those  of  a  court  of  inferior 
and  limited  powers,  will  be  presxmied  as  regular  and  conclu- 
dve  as  those  of  courts  of  general  jurisdiction,  and  shall  not  be 
collaterally  assailed.  This,  we  suppose,  is  familiar  law,  but 
the  presentation  of  a  petition  in  this  class  of  cases  is  not 
MOQgh;  it  must  be  done  by  an  administrator  in  the  full  stat- 
utory meaning  of  such  a  commissioned  agent,  and  it  is  the 
tnion  of  both  of  these  elements  that  constitutes  the  jurisdic- 
tkmal  fjEU^  upcm  which  the  power  of  the  court  to  act  in  the 
premises  is  made  to  depend,  and  they  should  both  appear  of 
lecord.  So  fSEur,  however,  from  this  bdng  the  case,  the  record 
affirmatively  shows  that  the  petition  was  not  presented  by  an 
administrator,  but  by  a  person  who  had  no  power  whatever 
onder  the  law  to  act,  when  the  prayer  of  the  petition  was 
granted.  And  it  is  this  feature  of  the  case  that  distinguishes 
It  from  all  the  cases  cited  by  counsel  for  the  defendants. 

Some  of  these  cases  referred  to  arose  in  courts  of  general 
jurisdiction,  where  every  intendment  of  the  law  is  in  favor  of 
their  proceedings,  and  of  their  jurisdiction.  Other  references, 
to  be  sore,  are  to  the  proceedings  of  inferior  courts,  ¥dth  limited 
jurisdiction.  But  in  all  these  cases  the  jurisdiction  had  so  tar 
attached  as  to  require  and  authorize  flie  court  to  hear  and 
determine  the  sufficiency  of  the  facts  relied  upon  to  give  juris- 
dicticKi,  whether  they  related  to  the  law  itself,  the  process,  the 
notice,  or  the  petition.  Take,  as  an  illustration,  the  case  of 
Marrow  v.  Weed^  4  Iowa,  77  [66  Am.  Dec.  122],  which  is  a  very 
hit  type  of  the  principle  involved  in  this  class  of  cases.  In 
thai  case  there  was  a  petition  by  an  administrator  proper  for 
leave  to  sell  the  real  estate,  but  the  petition  did  not  state  the 
value  of  the  personal  property,  as  the  statute  required,  and  it 
was  claimed  that  this  statement  was  essential  in  order  to  con- 
fcr  jurisdiction,  for  it  was  insisted  that  without  such  statement 
the  court  could  not  determine  whether  the  personal  estete  was 
insnffident  to  pay  the  debte  of  the  deceased.  It  will  be  per- 
•eived  that  this  objection  goes  a  step  further  than  the  case  at 
bar.    It  is  based  upon  the  idea  that  before  a  petition,  presented 
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by  the  right  peraon,  can  give  jurisdiction,  it  most  alBO  contain 
a  statement  of  these  facts  required  by  the  statutes.  Bat  the 
court  in  that  case  substantially,  and  we  think  properly,  bdd 
that  the  power  or  jurisdiction  of  the  court  was  called  into 
action  by  the  presentation  of  the  petition — of  course  presented 
by  the  proper  person;  in  that  case  there  was  no  pretense  that 
the  petition  was  presented  by  any  other  than  an  administrator. 
And  if,  in  exercising  its  power,  the  court  should  err  in  pro* 
nouncing  the  petition  sufficient,  when  it  was  insufficient,  or 
committed  any  other  irregularity,  it  did  not  thereby  loer 
again  its  jurisdiction,  but  that  all  such  errors  are  to  be  corrected 
in  a  direct  proceeding  by  appeal,  and  cannot  be  taken  advan- 
tage of  collaterally. 

It  is  difficult  to  supply  a  rule  under  which  to  determine 
definitely  what  are  or  what  are  not  jurisdictional  facts,  or  in 
other  words,  just  when  the  jurisdiction  of  a  court  attaches  in 
a  given  case.  The  case  of  Morrow  v.  Weedy  4  Iowa,  77  [66  Am. 
Dec.  122],  and  the  case  of  Cooper  v.  Sunderlandy  8  Id.  114  [66 
Am.  Dec.  52],  have  gone  as  far  to  sustain  guardian  and  ad- 
ministrator's sales  as  the  courts  generally  in  this  country  have 
done. 

Yet,  between  the  class  of  jurisdictional  questions  presented 
in  these  cases,  and  also  in  most  of  the  cases  cited  by  the  de- 
fense, and  the  one  raised  at  bar,  there  is  a  clear  distinction. 
In  the  latter,  the  want  of  jurisdiction,  for  the  reasons  before 
stated,  is  obviously  apparent  upon  the  face  of  the  proceedings. 
In  such  a  case,  all  presumptions  are  rebutted,  and  we  are  not 
allowed  to  indulge  them.  And  this  rule,  in  our  opini<m,  is 
applicable  in  courts  of  superior  as  well  as  inferior  jurisdiction. 
It  follows  that  the  proceedings  under  the  unauthorised  license 
of  the  judge  of  probate  were  nullities,  and  that  the  deeds  in 
question  were  properly  excluded. 

2.  But  the  defendant  offered  some  other  evidence  of  title, 
foimded  upon  a  tax  sale  which  took  place  on  the  tenth  day  of 
April,  1843,  for  the  delinquent  taxes  of  1841  and  1842.  The 
certificate  of  purchase  was  originally  issued  to  William  EL 
Tuthill,  Esq.,  by  him  assigned  to  Stephen  Whicher,  who 
assigned  the  same  to  Amos  E.  Kimberly,  to  whom  the  deed 
was  made  on  £Eiilure  to  redeem,  and  from  whom  the  defend- 
ant derived  whatever  titie  it  conveyed.  The  deed  thus  offered 
was  unobjectionable  in  form,  and  by  the  revenue  law  of  Iftll, 
under  the  provision  of  which  the  sale  took  place,  it  was  made 
prima  fade  evidence  of  the  regularity  of  the  sale.    This  feature 
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of  the  leyenue  law  of  1841  nutterially  changes  the  rule  gener- 
ally adopted  by  the  coortSy  that  the  party  who  sets  up  a  title 
under  such  a  sale  must  furnish  the  evidence  necessary  to  sup- 
port it»  independent  of  his  deed,  by  showing  that  every  pre* 
lequisite  of  Uie  law  had  been  complied  with  in  conducting  the 
sale.  This  provision  of  the  statute  shifts  the  burden  of  re- 
butting the  presumption  of  regularity  upon  the  plaintiff. 

Inasmuch  as  the  court  ruled  against  the  defendant's  title 
derived  from  this  source,  he  must  have  found  that  the  facta 
and  circumstances  developed  by  the  evidence  were  sufficient 
to  overcome  the  prima  facie  tiUe  made  by  the  deed.  Let  us 
•ee  what  the  plaintiff's  evidence  was  in  this  respect  Ordi- 
uarily,  we  suppose,  his  method  would  be  to  show  from  the 
recoids  and  files  of  the  collector's  office,  that  in  selling  the 
land  fiar  the  non-payment  of  taxes,  there  had  not  been  a  strict 
oomplianoe  with  the  requirements  of  the  law.  But  this  privi- 
lege was  not  accorded  to  him,  for  the  reason  no  such  record  or 
files  were  in  esaey  or  could  be  found  in  the  collector's  office. 
His  witness,  H.  C.  Pratt,  testified  that  he  had  been  treasurer 
and  recorder  of  Cedar  County  for  six  years,  during  which  time 
he  took  occasion  to  examine  said  office  for  the  record  evidence 
of  the  sales  made  by  the  collector  for  the  taxes  of  1841,  and 
that  he  was  unable  to  find  any  record  evidence  whatever  of  a 
■ale  for  the  taxes  of  1841.  That  he  had  carefully  and  cau- 
tiously looked  with  reference  to  the  pendency  and  object  of 
this  suit,  and  all  that  could  be  found  was  an  entry  of  an  order 
that  there  should  be  a  tax  of  a  certain  amount  levied  for  the 
fear  1841,  but  no  entry  or  evidence  of  a  tax  sale. 

Samuel  Wampler  also  testified  that  he  was  at  that  time 
treasurer  and  recorder  of  said  county;  that  he  had  examined 
all  the  records  back  to  the  year  1841;  that  he  found  noth- 
bg  indicating  a  tax  sale  in  1843,  for  the  delinquent  taxes  of 
1841  and  1842,  not  even  a  memorandum  in  regard  to  it.  In 
this  attitude  of  the  case,  what  should  be  the  effect  of  such  tes- 
timony? 

We  are  inclined  to  think  that  it  must  ex  hecessitate  reshift 
Ihe  burden  of  proof  upon  the  defendant,  to  account  for  the 
ahoence  of  this  record  evidence,  or  otherwise  show  from  evi- 
dence aliunde  that  all  the  conditions  or  prerequisites  of  the 
law  had  been  strictly  observed  in  making  the  sale.  Some  rule 
most  be  adopted  in  cases  of  this  kind,  and  we  cannot  perceive 
why  the  one  suggested  is  not  sound  and  reasonable.  Surely 
ii  is  much  easier  for  the  ministers  of  the  law  to  show  that  cer- 
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tain  steps  had  been  taken,  or  for  the  purchaser  to  ooUeet  and 
preserve  all  the  facts  and  mnnimento  of  title  on  whioh  the 
yalidity  of  his  claim  depends,  than  for  the  tax-payer  or  original 
owner  to  show  that  the  provisions  of  the  law  had  not  beeo 
complied  with.  Indeed,  this  would  be  throwing  upon  the 
plaintiff  the  hardship  of  proving  a  negative,  in  this  case,  when 
the  record  evidence  had  never  been  filed,  or  if  so^  had  been  re- 
moved. It  is  apparent  that  in  every  such  case  the  oirigiDal 
owner  would  be  wholly  ¥dthout  protection. 

Now  in  answer  to  the  above  proof  the  defendant  fails  te 
account  satisfactorily  for  the  non-existence  of  the  coUector'a 
notice  and  return  of  said  sale,  or  other  record  evidence  of  the 
same,  but  he  does  undertake  to  supply  some  evidence  of 
the  same  by  Judge  Tuthill,  who  stated  that  he  purchased  the 
property  in  controversy,  that  from  certain  circumstances  men- 
tioned he  remembered  seeing  the  delinquent  list,  and  the  war- 
rant authorizing  the  sale,  etc.  Yet  this  goes  a  very  short  way 
In  showing,  as  we  think  he  was  bound  to  do  under  the  dieiim- 
stances  of  this  case,  that  the  several  steps  prescribed  by  the 
statutes  had  been  strictly  followed. 

It  is  true,  the  defendant's  deed  undertakes  to  recite  a  oom- 
pliance  with  the  statutory  provisions,  but  these  recitals  axe 
not  evidence  against  the  owner  of  the  property  sold:  Sharp  t. 
Speirj  4  Hill,  76;  Striker  v.  £eUy,  2  Denio,  323;  Beekman  r. 
Bighamj  5  N.  Y.  366;  Hoyt  v.  DiUon,  19  Barb.  644. 

The  deed  shows  that  it  had  been  drawn  with  great  care  and 
particularity,  evidently  indicating  that  the  writer  intended  to 
set  forth  all  that  he  thought  the  law  required  the  officer  to  do 
in  selling  land  for  delinquent  taxes,  yet  he  did  omit  one  requi- 
site, that  of  stating,  "  after  the  clerk  and  assessor  had  cor- 
rected the  assessment  roll  and  laid  it  before  the  board  of 
commissioners,  the  said  board,  finding  it  correct,  had  accepted 
the  same  in  writing  on  the  back  thereof,  signed  and  attested 
by  their  clerk,  and  filed  in  his  office."  A  failure  to  make  this 
statement  in  an  undertaking  to  recite  all  the  fiicts,  is  evidenooy 
by  implication,  that  it  never  had  been  done;  if  so^  the  omis- 
sion vitiated  the  sale,  and  repels  the  prima  facie  force  of  the 
deed,  according  to  authority  of  the  case  of  Raybum  v.  JTtiAl, 
10  Iowa,  92,  which  case  turned  alone  upon  this  point. 

The  appellees  make  several  other  points  against  the  validity 
of  this  tax  title,  the  consideration  of  which  we  waive,  except 
sue,  and  that  is  this:  The  evidence  shows  that  the  oertifioats 
ef  purchase  of  the  land  in  controversy  by  Tuthill  was  assigned 
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by  him  to  Whioher,  before  the  two  jean  hi  whioh  to  redeem 
faAd  run  out,  and  that  Whicher  at  that  time  was  the  acting 
attorney  for  the  estate  of  Robert  Long,  deceased;  that  he 
•tated  to  Tutliill  at  the  time  he  purchased  the  certificate,  that 
be  stood  in  the  place  of  the  deceased,  and  represented  the  e0> 
iate,  yet  he  took  the  assignment  to  himself.  It  is  insisted 
that  tiiifl  assignment  in  law  inures  to  the  benefit  of  the  estate, 
under  the  circumstances.  Payment  of  taxes,  or  the  redemp> 
tion  of  land  sold  for  the  non-payment  within  the  prescribed 
time,  is  always  a  good  defense  against  a  tax  title.  Whether 
the  estate  of  Long  did  redeem  the  land  in  question  through 
Mr.  Whicher,  the  attorney,  is  chiefly  a  question  of  fact,  which 
it  was  competent  for  the  court  below  to  pass  upon,  but  is  not 
for  us.  We  only  refer  to  it  as  sho¥dng  another  probable  rea- 
flon,  in  the  mind  of  the  court  below,  for  ruling  against  the  d^ 
fendanfs  title. 

It  only  remains  to  say,  that  at  the  trial  below  it  was 
admitted  that  the  legal  title  of  the  ladd  in  dispute  was  in 
Robert  Long  at  the  time  of  his  decease,  and  that  it  was  still 
in  the  plaintiffs,  his  heirs,  unless  it  had  been  divested  by  the 
defendant's  several  title  deeds  offered  in  evidence. 

The  court  below  held  that  it  had  not  been,  and  such  is  oof 
opinion. 

Judgment  afflnned. 
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NOK-BXIOUnON  Of    POWKB  CANNOT  BB  AlDED  BT  FBOOW  OV   iMVUITKMr  VO 

EZBOUTB  It.  ThvLB,  if  an  attorney  in  f aot^  acting  nndar  a  povrar  «i  ai^ 
tomey ,  ezecnted  by  both  husband  and  wife,  sign  a  deed  of  oonyeyaiioe  ai 
the  attorney  of  the  husband  only,  the  deed  will  operate  to  coorey  only 
the  husband's  interest,  and  will  not  bar  dower  of  tiie  wife;  and  the  fail* 
ore  to  execute  the  deed  as  the  attorney  of  the  wife  cannot  be  aided  by 
•rideooe  showing  a  mistake  on  the  part  of  the  attorney  in  drawing  tba 
deed. 

Bill  in  equity.  John  Oetty,  the  owner  in  fee  of  a  lot  in 
Davenport,  with  his  wife  Harriet,  executed  a  power  of  attorney 
to  one  Coiling,  empowering  him  in  their  name  to  sell  and  con- 
▼ey  this  lot  Collins  sold  the  property  to  one  Ranson,  and 
afterwards  undertook  by  deed  to  convey  the  same  to  one  Price, 
the  assignee  of  Ranson.  This  deed  was  signed,  ^'Wm.  S. 
Collins,  attorney  in  fact  for  John  Qeity"  Price,  the  assignee, 
sold  to  Pages,  under  whom  complainant  claims.  Gretty  died 
in  1858,  eight  years  after  the  sale  and  deed,  leaving  Harriet* 
surviving.  This  bill  is  filed  against  the  widow  and  heirs  to 
perfect  the  title.  The  court  sustained  the  bill  against  the 
heirs,  but  dismissed  as  to  said  Harriet,  and  from  such  dis- 
missal complainant  appeals. 

Davison  and  True^  for  the  appellant. 

Thompson  and  Earner j  for  the  appellees. 

By  Court,  Wright,  J.  This  decree  must  be  aflSrmeJ. 
The  wife  never  signed  the  deed.  Nor  (granting  that  this 
could  avail  complainant)  is  there  any  sufficient  evidence 
that  she  ever  intended  to,  either  by  her  attorney  in  £aci, 
or  otherwise.  It  is  not  dififerent  from  the  ordinary  case, 
where  the  husband  makes  a  deed  in  which  the  wife  does 
not  join.  Her  dower,  in  such  a  case,  is  not  barred  by  even 
a  superabundance  of  proof  that  the  grantee  believ^  and 
expected  that  she  was  signing  it;  that  she  was  willing  to  sign 
it  at  the  time,  and  would  have  done  so,  if  required;  nor  by 
evidence  that  a  full  consideration  was  paid,  and  posseaaion 
taken  under  the  deed.  In  this  instance,  it  is  simply  a  case  of 
the  non-execution  of  a  power,  and  this  cannot  be  aided  by 
proof  of  an  intention  to  execute  it. 

It  is  not  a  case  of  mistake,  relievable  in  equity.  Refipond* 
ent  was  a  feme  covert,  and  her  dower  could  only  be  barred  by 
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her  voluntary  act  or  oonTeyance  in  the  manner  provided  by 
statute.  And  when  required  to  be  in  writing,  the  fiailnre  can- 
not be  aided  by  parol  evidence  that  all  that  the  statute  re* 
qoirod  was  in  &ct  done:  (yFerraU  v.  Simplotf  4  Iowa,  881,  and 
cases  there  dted.  And  see  Pienon  v.  Armstnmgj  1  Id.  282 
[63  Am.  Dec  440].  And  much  stronger  is  the  reason  of  the 
role,  when  she  never  signed  nor  acknowledged  the  deed* 

Comisel  say  that  equity  will  especially  grant  relief  and  cor- 
rect a  mistake,  when  the  deed  is  executed  in  the  name  of  the 
attorney,  instead  of  the  principal.  We  know  of  no  such  rule 
in  the  form  stated.  Nor,  if  correct,  could  it  avail  complainant 
The  author,  in  1  Am.  Lead.  Cas.  585  (referred  to  by  counsel 
in  support  of  this  doctrine),  is  treating  of  cases  where  equity 
will  aid  the  defective  execution  of  a  power,  and  refers  to 
instances  where  deeds  are  by  mistake  signed,  sealed,  and 
delivered  in  the  name  of  the  attorney,  instead  of  the  prindpaL 
And  the  rule  is  broadly  stated  that  an  agreement  by  an  attor- 
ney for  a  principal,  inoperative  at  law  for  want  of  a  formal 
execution  in  the  name  of  the  principal,  is  binding  in  equity,  if 
the  attorney  had  authority.  But  not  so,  if  tho  agreement  was 
never  executed,  formally  or  otherwise,  in  the  name  of  the 
principal,  nor  any  person  for  him.  And  this  is  the  case 
before  us. 

But  it  is  insisted  that  Collins  made  to  the  vendee  a  bond 
executed  in  the  name  of  the  husband  and  wife,  and  that  equity 
will  enforce  this  agreement.  Of  the  execution  and  true  char- 
acter of  this  bond,  there  is  no  sufficient  evidence.  To  obtain 
relief  upon  this  ground,  complainant's  proof  of  the  contract 
should  be  clear,  definite,  and  unequivocal.  The  alleged  bond 
is  not  produced,  and  the  evidence  of  its  terms  and  contents 
Calls  fieir  short  of  what  \eg9l  rules  require. 

AflSnned. 


Tsa  PUHOiPAL  OAO  n  cnxD  in  Sknmi  v.  Heneif^  19  Iowa,  886^  to  tho 
foiat  that  mamed  wonwa  ooa  only  oonray  in  tho  muinor  and  f onn  provided 
Wyotateto;  andinJETeoAmT.  Ay6erpcr,88Id.201,to  thopolslthat  andrtako 
la  tho  nHBaer  of  oioonting  raeh  oonfoymooo  oaaaofc  bo  oomotod  in  oqvity. 


480  Aldsn  v.  Cabveb.  \Jow% 

Alden  V.  Gabves. 

lis  IOWA«  2S&] 

PtAnmFF  nr  RKFUPmi,  to  Baootkb,  must  Pbovb  tliii  he 

the  poMewion  of  the  pnqwrty  in  oontroverBy  at  the 

theectum. 
ffARSBOiTBEiiAii  WTTH  Whom  Oommom  CAUtiiR  STORES  Gooss  majnttia 

poweMdon  of  the  same,  when  so  inBtracted  by  the  cani«r»  until  "  beck 

ehargM  **  thereon  ere  paid. 

Replevim.  Plaintiffs  shipped  goods  from  St  Londti  bj  the 
Hannibal  and  St.  Joseph  Railroad  Ck>mpany,  under  a  contract 
to  take  them  at  the  place  of  shipment  and  deliver  them  al 
their  destination,  Council  Blu£b,  Iowa.  At  St  Joseph,  the 
goods  were  placed  on  the  steamer  Dacotah,  for  carriage  to 
their  destination.  Defendant  was  a  warehouseman  at  the 
Council  Bluffs  landing,  and  the  goods  were  left  with  him  at 
that  place,  with  instructions  to  collect  the  back  charges, 
amounting  to  $248.  His  charges  for  storage  amounted  to 
thirty  dollars,  which  ^as  paid  after  suit  commenced,  and  a 
demand  then  made  for  the  goods.  Verdict  and  judgment 
went  for  defendant  for  the  amount  of  the  back  charges  and 
interest    Plaintiffs  appealed. 

Clinton  and  TiUtle^  for  the  appellants. 
Street  and  Crawford^  for  the  appellee. 

By  Court,  Wright,  J.  That  plaintiflb  were  not  entitled  to 
the  possession  of  the  goods  at  the  time  this  action  was  com- 
menced, and  that  as  a  consequence  the  verdict  against  them 
upon  that  issue  is  correct,  we  entertain  no  doubt  And  this, 
for  the  reason  that  while  they  did  not  and  do  not  controvert 
the  right  of  defendant  to  a  lien  on  the  goods  until  his  chaises 
as  warehouseman  were  paid,  and  his  right  to  retain  their  pos- 
session until  such  payment,  the  testimony  is  quite  conclusive 
that  such  charges  were  not  paid,  and  that  there  had  been  no 
demand  until  after  the  writ  was  issued.  The  petition  was 
filed,  the  writ  issued  and  placed  in  the  hands  of  the  sheriff^ 
and  after  the  officer,  with  his  writ,  and  the  plaintiffs  had  got 
to  defendant's  warehouse,  the  demand  was  made  and  charges 
paid.  At  the  time  the  action  was  commenced,  therefore,  de- 
fendant  was  not  in  the  wrong,  and  plaintiffli  were  not  entitled 
to  the  possession  of  the  property. 

It  is  admitted  that  plaintiffs  own  the  goods.  The  question 
in  controversy  (aside  from  that  above  decided)  is,  whether  d»- 
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fendant  had  a  right  to  retain  their  poeaeesion  until  the  back 
charges  were  paid.  There  was  no  evidence  that  these  had 
been  paid  by  the  plaintiffs.  Nor  does  it  appear  that  the 
amount  found  by  the  jury  was  any  greater  than  what  was  due 
to  the  carriers,  with  whom  the  contract  was  made.  The 
amount  due  the  steamer  was  paid  by  the  railroad  company. 
The  defendant  paid  no  back  charges.  From  the  pleadings, 
evidence,  and  instructions,  it  seems  that  plaintiffs  denied  their 
liability  to  pay  the  steamer's  charges;  they  insisting  that  they 
contracted  with  the  railroad  company,  and  the  goods  were 
•hipped  upon  the  boat  without  their  consent,  express  or  im- 
plied. But  this  amount  having  been  paid  by  the  first  carriers, 
we  do  not  see  how  this  claim  of  plaintiffs  can  avail  them. 
True,  it  was  paid  after  the  commencement  of  the  action;  but 
while  this  is  set  up  in  a  supplemental  pleading,  and  issue 
thereon  joined,  it  is  nowhere,  during  the  whole  trial,  intimated 
that  the  time  of  payment  would  change  or  affect  defendant's 
rights.  Indeed,  it  may  be  remarked  that  aside  from  the  po- 
tation, the  pleadings  and  proceedings  are  strangely  in  conflict 
with  the  positions  now  assumed  by  the  parties  respectively. 
Thus  it  is  claimed  that  the  Dacotah  could  not  recover  her 
charges,  because  she  obtained  possession  of  the  goods  without 
plaintiffs'  consent,  and  that  to  entitle  the  common  carrier  to  a 
lien  for  freight,  the  relation  of  debtor  and  creditor  must  exist 
between  the  owner  and  such  carrier,  so  that  an  action  of  law 
might  be  maintained  for  the  debt  sought  to  be  enforced  by  the 
lien. 

And  yet,  if  this  rule  should  be  granted  to  its  fullest  extenti 
aa  fully  as  laid  down  in  Fitch  v.  Newberry ^  1  Doug.  (Mich.)  1 
[40  Am.  Dec.  83],  it  could  make  no  difference,  for  such  charges 
are  not  owing,  nor  claimed  by  the  boat,  but  by  the  party  with 
whom  the  contract  of  affreightment  was  originally  madeu 
And  there  is  no  dispute  but  what  the  relation  of  debtor  and 
creditor  existed  between  plaintiffs  and  the  company.  And 
then,  again,  while  the  judgment  for  all  the  back  charges  in 
favor  of  defendant,  who  had  paid  nothing,  may  seem  strange, 
yet  when  it  is  remembered  that  the  parties  made  up  the  issues, 
and  tried  the  whole  case  as  if  the  carriers,  one  or  both,  were 
suing  for  the  freight,  and  that  there  was  no  question  made  but 
that  defendant  might  recover  for  whatever  was  due,  we  have 
a  satisfactory  explanation.  And  therefore,  while  under  other 
circumstances  we  might  incline  ever  so  strongly  to  the  views 
presented  by  appellants,  upon  some  of  the  errors  assigned,  yel 


4S2    Oratdon,  SwANwicKy  ft  Ca  «.  Pattsbsov  A  Ga    [Iow% 

MB  the  noord  staadi  w«  do  not  lee  how  we  can  oomrfufamHy 
disturb  the  judgment. 
Afflnned* 

RiPLiTn  n  MADnAoriaiJi  on.T  BY  Ohb  Who  n  BmniBD  TO 
FdBBnnovi  JttdkirdiM  t*  iStei;  M  Am.  Dea  80;  and  wm  tfa«  prineipal 
«ited  to  thii  effeot  in  MankaUy.  BmAer,  41  Iow%  lA 

Lznr  ov  OomioN  CABsm  lom  Fuoaar  Gkibu^  and  hfa  ilg|hft  to 
Md  poMewioB  until  paymmt  tiMNof:  8m  OsImm  «Miii  CL  U.  JL  JL  €lk  w. 


Oratdon,  Swanwigk,  &  Go.  t;.  Pattbbson  &  Ga 

AiOiEJ>n  ov  PiomnoRT  Nam  n  iror  Bovtvd  io  Rncnvs  nr  FAnor  «f 
th«  nme^  cnorani^  <v  any  thing  other  than  oojn  or  moBAy  at  iti  tnM  T^^ 
and  holder,  who  ia  moro  agents  haa  no  ri^t^  nnleaa  speoially  anttag 
iaad  ao  to  do^  to  accept  anything  elae  in  lien  of  money;  and  a  payment  in 
ouvenpy  to  the  holder,  who  ia  merely  an  agent  for  oolleetiony  does 
fai  the  abaenoe  of  authority  apeoially  oonf emd  or  ratified,  or  of  n 
known  to  the  prinoipa],  amount  to  a  diachaige  of  the  notea. 

Action  on  note  payable  on  order  of  Graydon,  McCrearj,  A 
Co.,  at  Langworthy  and  Brothers'  bank,  and  indorsed  in  blank 
and  delivered  to  plaintiffs.  Before  maturity  it  was  sent  to  the 
bank  for  collection,  and  there  paid  hy  defendants  by  a  cor- 
renc7  check,  the  bank  giving  a  receipt  for  the  amonnt  of  the 
note,  without  stating  in  what  manner  the  payment  had  been 
made.  There  had  been  no  instructions  as  to  the  manner  of 
collection  of  the  note.  It  was  proved  that  it  was  the  custom 
of  the  bank  to  receive  payments  in  currency.  The  check  or 
currency  were  never  tendered  back  to  defendants.  The 
maining  fiicts  appear  in  the  opinion. 


[,  MUUf  and  Shiraaj  for  the  appellants. 
/.  M.  OriffiUi  and  W.  J.  Knightj  for  the  appeUees. 

By  Court,  Wright,  J.  There  is  no  pretense  that  plain* 
tiffs  accepted  the  currency,  nor  that  they  had  any  knowledge 
of  the  check  drawn  by  the  defendants  for  the  same.  Nor  is 
it  shown  that  they  had  any  knowledge  of  the  custom  of  the 
bank  referred  to  in  the  testimony.  It  is  equally  clear,  we 
think,  that  while  the  note  was  indorsed  in  blank,  defendants 
were  aware  that  it  belonged  to  plaintiffs,  and  that  Langworthy 
-and  Brothers  were  merely  collecting  agents.    Plaintiff^  were 
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therefore  not  required  to  return  the  check,  nnlesB  they  are 
bound  by  the  act  of  the  bank  in  taking  it,  and  if  they  are, 
then  the  note  is  paid,  and  a  return  would  be  unavailing. 

Our  opinion  is,  that  unlees  authorized  to  receive  currency, 
or  unless  the  act  was  subsequently  in  some  manner  ratified, 
the  bank  had  no  authority  to  take  it,  and  the  note  woiild  not 
be  paid.  The  rule  is,  that  payment  should  ordinarily  bo  made 
in  money  or  coin,  and  the  holder  is  not  bound  to  accept  any- 
thing but  such  money  at  its  true  value.  And  if  the  holder  is 
a  mere  agent,  he  has  no  right,  unless  spedficaUy  authorized 
so  to  do,  to  accept  anything  else  in  lieu  of  money:  Story  on 
Promissory  Notes,  sees.  115,  889;  Jackson  v.  Barihtiy  8  Johns. 
861;  KeUogg  v.  OiJberty  10  Id.  220  [6  Am.  Dec.  835];  Castw  v. 
TaUotty  10  Vt  471;  MeCaroer  v.  NeaUy,  1  G.  Greene,  860;  2 
Parsons  on  Contracts,  126,  note  b. 

"  niinois  currency,"  or  **  currency,"  is  not  money:  RindB^ 
koff  v.  Barrettj  11  Iowa,  172.  And  aside  from  some  custom 
authorizing  it,  authority  from  the  payees  to  that  effect,  or 
ratification,  as  above  explained,  the  agents  had  no  right  to 
receive  such  '*  currency,"  or  anything  else  than  money. 

Affirmed. 


HoLDXB  ov  Hon  lom  CoLueonoH,  iv  Aarar  ob  AiroRinnr,  has  Ko 
RiOBT  to  raoMTe  in  payment  anything  except  money,  onleu  ipeoially  an* 
thorised  ao  to  do  by  his  principal  or  client:  Drain  ▼.  DaggeU,  41  Iowa,  683. 
The  only  condition  the  law  imposes,  if  anything  else  is  received  in  snch  cases, 
twlng  that  the  principal  shaU  inform  the  debtor,  wifhii^  a  reasonable  time 
after  the  laot  is  brooght  to  his  attention,  that  he  refoses  to  sanction  sack 
tnuuMtiont  YFard  v.  i9mlCA»  7  Wall  452,  both  dting  the 


Dban  u  Goddabd. 

[U  Iowa,  892.] 
■uuuvioar  SHOWina  nur  Judount  under  Which  It  w^  Issuhd  wm 
reooTered  **  before  G.  S.  M.,"  without  stating  that  he  was  a  justice  of  the 
peace,  woold  not  be  absolately  void  in  the  hands  of  a  constable,  so  as  to 
enable  him  to  protect  himself  from  liability  on  his  bond  for  improper  or 
negligent  treatment  of  property  seised  or  levied  upon  by  virtue  thereof. 

Action  against  Qoddard,  a  constable,  and  his  sureties,  upon 
his  official  bond,  for  improperly  levying  upon  plaintiff's  prop- 
erty under  an  execution  reciting  that  it  was  issued  on  a  judg« 
ment  recovered  '^  before  George  S.  Matthews,"  but  failing  to 
recite  his  office  of  justice  of  the  peace.  The  remaining  factv 
appear  in  the  opinion. 

kM,  Dbc  Vol..  LXXXI— 28 
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Joh^  E.  Bwrke^  for  the  appellant 

/.  0.  Wright  and  L,  L.  AvnxworO^  for  the  appellee. 

By  Court,  Wbioht,  J.  The  writ  was  held  void,  for  the  na- 
aon  that  it  did  not  '^  show  that  it  was  issued  upon  a  ju<^;meQt 
rendered  by  an  officer."  And  this  ruling,  we  think,  was  erro- 
neous. The  failure  to  attach  the  words  ^'justice  of  the  peace," 
or  the  letters  "  J.  P.,"  to  the  name  of  the  person  rendering  the 
judgment,  would  not  have  the  effect  of  rendering  the  writ  »fv 
solutely  void  in  the  hands  of  the  constable,  so  as  to  enable  him 
to  protect  himself  for  his  improper  or  negligent  treatment  o( 
property  seized  or  levied  upon  by  virtue  thereof.  The  defend- 
ant in  the  execution  might  claim  that  it  was  irregular  and 
voidable,  perhaps,  but  not  void.  If  not  void  as  to  the  defend- 
ant, the  defect  certainly  could  not  avail  the  constable,  nor  bis 
sureties,  after  he  had  acted  upon  it  as  a  valid  writ,  and  suf- 
fered property  seised  thereunder  to  perish  because  of  his  abose 
of  the  same. 

It  was  the  duty  of  Matthews,  upon  the  expiration  of  his  term 
of  office,  to  deposit  with  his  successor  his  official  dockets  and 
papers,  to  be  kept  as  public  records.  His  successor  was  in- 
vested with  iK)wer  to  issue  executions  on  judgments  found 
unsatisfied  in  the  dockets,  thus  coming  into  his  hands,  in  tha 
same  manner  and  with  like  effect  as  the  justice  rendering  the 
same:  Code  1851,  sees.  2377-2379, 2387.  And  though  it  would 
be  more  strictly  proper  and  regular  that  the  official  character 
of  the  justice  or  person  rendering  the  judgment  should  be  ex- 
pressly stated,  yet  this  clerical  omission  will  not  vitiate  nor 
make  void  the  writ,  for  its  basis,  purpose,  and  object  suffi- 
ciently appear,  and  especially  so,  as  the  justice  issuing  it  is  % 
sworn  public  officer,  and  some  presumptions  may  be  legiti- 
mately indulged  in,  where  he  is  in  the  discharge  of  a  duty 
enjoined  by  law.  Not  only  so,  but  the  execution  so  describes 
and  identifies  the  judgment  as  to  render  certain  the  autboritj 
upon  which  it  was  issued,  and  was  therefore  sufficient  to  invest 
the  officer  with  power  to  levy  and  selL  If  so,  it  would  not  be 
void:  Sproii  v.  TU%d,Z  G.  Greene, 489  [56  Am.  Dec.  649];  5^ 
ion  V.  Van  BusHrk,  2  N.  Y.  473;  EUiot  v.  KronVs  Ad'mr,  13 
Wend.  85. 

Again,  it  may  be  questioned  whether,  under  the  state  of  the 
pleadings,  the  objection,  if  good  upon  general  principles,  could 
avail.  After  admitting  the  judgment,  execution,  and  levy,  an 
answer  was  filed  denying  the  same  matters.    There  was  dp 
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withdrawal  of  the  firsti  do  Bubstitution,  no  leave  to  file  an 
additional  or  further  answer,  nothing  indicating  that  the  sev- 
eral answers  were  to  be  treated  as  one,  but  the  cause  was  tried 
upon  the  issues  thus  made  up,  though  clearly  conflicting  and 
inconsistent.  Under  such  circumstances,  we  regard  it  very 
doubtful  whether  defendants  were  not  estopped  from  denying 
the  authority  for  issuing  the  writ.  But  holding  as  we  do 
above,  it  is  not  necessary  to  pass  upon  this  view  of  the  case. 
Reversed. 


Vasiancb  bstwhn  Exxoution  and  Jxtdgment:  See  ezteoaiYe  note  to 
OraMam  r.  Prke,  13  Am.  Dea  201,  203;  SproU  ▼.  HM,  66  Id.  549,  and  note 
M6.  Immaterial  Tftrianoes  will  not  affect  the  Talidity  of  the  writ,  and  if, 
when  Tiewed  in  the  light  of  a  common  understanding,  all  the  reqnisitea  eub- 
•taatially  appear  therein,  it  will  be  sufficient:  Burdick  ▼.  Shigley,  30  Iowa,  65^ 
eiting  the  principal  case.  The  principal  case  is  also  cited  in  CooiUy  ▼.  Bray* 
kMf  10  Id.  16,  where  the  defect^  which  was  held  to  be  immaterial,  consisted 
oierely  of  deriiMd  misprision  in  omitting  to  fill  a  blank  with  the  amount  of 
the  exeontion,  raoh  som  already  appearing  twice  therein;  and  in  Cumdngham 
T.  FeBhtr^  26  Id.  119,  and  WURam  ▼.  Brwon,  28  Id.  249,  where  slight  rari- 
between  tbe  nuns  named  in  the  jndgment  and  execution  were  held  to  be 
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HbimrnuD  Bmbbaois  Lot  and  Housb  Used  as  Homi,  together  with  build- 
inga  i^portenant  thereto,  including  those  used  and  occupied  by  the  owner 
in  the  proeecution  of  his  ordinary  business,  but  not  such  buildings  as  are 
rented  to  others  and  yield  a  revenue  to  the  owner. 

OOOITFATIOH  OV  BVILDINO  AS  HOMXSTBAD  AJTBB  EziOUTIOir  OV  TrUBT  DbSD 

oonToying  the  same,  in  which  deed  the  wife  did  not  ocncur,  will  aol 
ohange  the  states  of  the  parties  so  as  to  exempt  the  property  as  a  hom#- 
■tead  from  the  operation  of  such  deed. 

Action  to  obtain .  possession  of  real  property.  Defendant, 
being  the  owner  of  two  subdivisions  of  a  tract,  which  were 
known  as  the  south  and  south  middle  fifths,  conveyed  by  trust 
deed  to  one  Woodrufif  to  secure  a  debt  to  one  Ives.  Under 
such  deed  the  premises  were  sold  and  conveyed  by  the  trustee 
to  plaintiff,  who  commenced  this  action.  Defendant  answered, 
setting  up  the  defense  that  the  premises  were  his  homestead. 
The  jury  found  for  the  plaintiff  for  the  south  fifth,  and  that 
the  south  middle  fifth  was  defendant's  homestead  Plaintifl 
ftppealed. 
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BimeU  and  Shiraa^  for  the  appellant 
E.  Oottsehalk^  for  the  appellee. 

By  Court,  Wright,  J.  There  is  no  controversy  as  to  the 
«oatli  fifth;  nor  is  there  any  as  to  a  portion  of  the  south 
middle  fifth.  On  the  north  side  of  this,  and  some  distance 
firom  the  front,  or  White  Street,  is  a  one-story  brick  cottage, 
occupied  by  the  defendant  and  his  family  at  the  time  of  mak- 
ing the  deed,  in  which  deed  his  wife  did  not  join.  As  to  this 
cottage  house  and  such  portions  of  the  lot  (the  south  middle 
fifth)  as  were  in  good  faith  used  as  appurtenant  thereto,  plain- 
tiff concedes  the  verdict  is  right.  But  as  to  all  other  parts  of 
that  subdivision,  he  insists  that  the  verdict  was  wrong. 

The  facts  are  simply  these:  There  is  a  double  brick  house 
situated  on  this  lot,  fronting  on  White  Street.  This  was  never 
occupied  by  defendant  as  his  homestead,  prior  to  the  trust 
deed,  nor  at  any  time  prior  to  the  commencement  of  this 
action,  except  about  two  months  in  the  year  1859.  It  was 
rented,  however,  to  a  number  of  tenants,  and  used  as  shops, 
defendant  having  no  possession  except  through  such  tenants. 
On  the  south  half  there  was  a  planing-mill,  which  was  rented 
on  the  1st  of  May,  1857,  for  five  years,  at  an  annual  rent  of  one 
hundred  and  fifty  dollars. 

Plaintiff  now  claims  that  as  to  all  said  south  middle  fifth 
except  the  brick  cottage,  and  such  portions  of  the  lot  as  were 
in  good  faith  used  as  appurtenant  thereto,  he  was  entitled  to 
recover.  In  other  words,  he  insists  that  the  double  brick  house 
is  no  part  of  the  homestead. 

The  principles  settled  and  the  reasoning  used  by  this  court 
in  prior  cases,  bearing  more  or  less  directly  upon  the  question 
here  involved,  must  reverse  this  judgment. 

Thus  in  Charless  v.  Lavibersorij  1  Iowa,  435  [63  Am.  Dec 
457],  it  is  said:  ^'  To  be  the  homestead  it  must  be  used,  and 
used  for  the  purpose  designed  by  the  law,  to  wit,  as  a  home,  a 
place  to  abide,  a  place  for  the  family.  The  language  of  the 
law  is  clear.  It  is  that  a  homestead,  consisting  of  a  certain 
quantity  of  land,  and  the  dwelling-house  thereon,  and  its 
appurtenances,  owned  and  occupied,  shall  not  be  subject  to 
forced  sale." 

In  Rhodes  v.  McCormick,  4  Iowa,  368  [68  Am.  Dec.  663], 
this  language  is  used:  '^  The  object  of  the  law  is  to  protect  the 
home  and  preserve  it  for  the  family,  and  not  shops,  stores, 
rooms,  hotels,  and  office  rooms,  which  are  rented  and  occupied 
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by  other  persons.  This  coiiBtniction  attains  the  object  of  the 
code  in  exempting  a  homestead,  and  prevents  the  abuse  of  a 
law  which  was  designed  to  discourage  and  not  encourage 
fraud/' 

And  so  in  AchUy  v.  Chawberlain^  16  Cal.  181  [76  Aul  Dec 
616]:  ''A  homestead  is  the  residence  of  a  family,  is  the  place 
where  the  home  is,  and  it  would  seem  unreasonable,  upon  first 
impressions,  that  premises  should  be  regarded  as  a  homestead, 
unless  devoted  principally  to  such  residence  and  home." 

But  aside  from  these  cases  the  statute,  to  our  minds,  is  clear 
and  decisive  upon  this  point.  After  providing  that  "the 
homestead  must  embrace  the  house  used  as  a  home,"  "  and  if 
he,  the  owner,  has  two  or  more  houses  thus  used  by  him  at 
difTerent  times  and  places,  he  may  select  which  he  will  re- 
tain"; that  "it  may  contain  one  or  more  lots  or  tracts  of  land 
with  the  buildings  thereon,  and  other  appurtenances," — it  then 
declaree  (Code  1851,  sec.  1253) :  "  It  must  not  embrace  more 
than  one  dwelling-house,  nor  any  other  buildings  except  such 
as  are  properly  appurtenant  to  the  homestead  as  such,  but  a 
shop  or  other  building  situated  thereon,  and  really  used  and 
oocupied  by  the  owner  in  the  prosecution  of  his  own  ordinary 
business,  and  not  exceeding  three,  hundred  dollars  in  value, 
may  be  deemed  appurtenant  to  such  homestead." 

This  section,  by  the  assertion  of  what  may  be  as  well  as 
what  shall  not  be  considered  as  appurtenant  to  the  homestead, 
and  hence  a  part  of  it,  frees  the  question  of  all  difficulty.  The 
purpose  and  object  of  the  law  is  most  clearly  shown.  It  gives 
the  "  dwelling-house"  and  a  shop  really  occupied  in  the  prose- 
cution of  his  ordinary  business  by  the  owner,  but  not  buildings 
that  are  not  thus  used  and  occupied.  The  mechanic  needs  his 
shop,  the  physician  his  ofBce,  to  assist  him  in  procuring  means 
for  the  maintenance  and  support  of  his  family,  as  he  needs 
his  dwelling.  This  is  the  theory  of  the  statute,  and  he  is  pro- 
tected in  the  one  as  much  as  the  other.  Or  as  is  said*  by 
Hemphill,  C.  J.,  in  Pryor  v.  Stone,  19  Tex.  371  [70  Am.  Dec. 
841],  in  giving  a  construction  to  the  peculiar  constitutional 
provisions  and  statutes  of  that  state:  "The  exemption  should 
not  be  construed  as  reserving  merely  a  residence  where  a 
family  may  eat,  drink,  and  sleep,  but  also  a  place  where  the 
head  or  members  may  pursue  such  business  or  avocation  as 
may  be  necessary  for  the  support  and  comfort  of  the  family." 

Bui  it  was  never  intended  that  other  buildings,  though  on 
the  same  lot,  buildings  "not  appurtenant  to  the  homestead  as 
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Buch,"  those  not ''  used  and  occupied  by  the  owner  in  the  pros- 
ecution of  his  own  ordinary  business,"  those  rented  and 
yielding  a  revenue  to  the  owner, — we  say  it  was  never  in- 
tended that  such  should  be  exempt.  If  so,  the  law  could  be 
made  the  cloak  for  the  most  stupendous  frauds.  For  if  one 
Buch  building  may  be  exempt,  so  may  all  that  could  be  placed 
upon  a  half-acre,  if  in  a  town,  or  forty  acres,  if  in  the  country, 
without  limit  as  to  value.  And  thus  the  statute,  instead  of 
Becuring  to  the  family  a  home  where  they  may  be  sheltered, 
and  live  beyond  the  reach  of  financial  misfortune  and  the  de- 
mands of  creditors,  would  give  them  property  never  oontem* 
plated  by  its  letter  or  spirit. 

The  occupation  of  the  ^'double  brick  house"  after  the  exe> 
cution  of  the  trust  deed,  cannot  change  the  legal  aiatuM  of  the 
parties.  Its  subsequent  adoption  (even  if  there  was  such 
adoption),  would  not  affect  the  validity  of  the  deed,  nor  release 
the  property  from  its  operation:  Yost  v.  Devatdt^  3  Iowa,  345 
[66  Am.  Dec.  92]. 

The  cause  will  therefore  be  reversed,  and  remanded.  So 
much  of  the  south  middle  fifth  as  was  in  good  faith  actually 
used  as  appurtenant  to  the  '^  cottage  dwelling,"  at  the  time  of 
the  execution  of  the  trust  deed,  as  defined  by  this  opinion, 
should  be  set  apart  to  the  defendant,  and  as  to  all  other  parts 
the  plaintiff  should  have  judgment. 


HOMSSTKADB,  WbAT  MAT  BE  E3LEMFT  A8:  See  PrifOT  ▼.  StOM,  70  Am.  DaOL 

841,  and  the  extensive  note  thereto  346-353,  citing  many  cases,  and  amonf 
them  the  principal  case;  TumUnton  v.  Svnnneff,  76  Id.  432;  Ackley  t.  Okam' 
berlam.  Id.  616. 

GoKYKTANOE  OB  Alrnation  OF  HouESTSASS:  See  the  note  to  Poole  v.  Oer^ 
rard,  66  Am.  Dec  482  et  seq. 

SUBSBQUBNT    ADOPTION    OT    RSAL    ESTATB    AS    HOIOSTKAD    OanUOt    sfisot 

validity  of  owner's  undertaking  to  sell  and  convey  it,  or  release  him  from  hk 
obligations,  entered  into  before  it  was  made  a  homestead:  Tcti  v. 
66  Am.  Dec  92. 


MoHenrt  v.  Day, 

[U  Iowa,  4tf .] 
NiGLiaxiroB  of  Wm  nv  EzEcuniro,  without  Rxadiko,  Tbust  Dikd  Oqv- 
VETiKG  Homestead,  among  other  property,  npon  the  statement  of  htf 
husband  that  it  conveyed  certain  property  mentioned,  which  did  not  in* 
dude  the  homestead,  the  trustee  and  beneficiary  having  no  knowledga  «! 
and  being  iu  no  wise  a  party  to  this  false  representation,  cannot  be  set 
np  by  her  as  against  the  innocent  partiee  who  acted  in  good  fsith  in  tiis 
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tnnsaction,  00  aa  to  make  it  the  ground  for  relief  against  the  oonae- 
quenoes  of  her  own  signature. 
Wm  WILL  NOT  Bi  PiHMiTniD  TO  Taxb  Adyaktagb  of  her  own  irregnlar 
and  wrongfnl  acts  in  the  acknowledgment  of  a  deed  against  parties  who^ 
bsing  ignorant  of  such  aots,  have  loaned  money  upon  the  security  tiuis 
aeknowledged,  hut  which  is  regular  and  fair  on  its  &oe. 

• 

Action  of  right.    The  £&cts  are  stated  in  the  oinnion. 

Owrtis  Bates^  for  the  appellant 
Jf.  Z>.  McHenry  J  pro  m. 

By  Court,  Lows,  J.  The  facts  oat  of  which  this  controversy 
■rises  are  these:  The  defendant  Day,  about  the  twenty-seventh 
day  of  January,  1857,  borrowed  the  sum  of  two  thousand  five 
hundred  dollars  firom  Messick  and  Robertson,  of  Kentuckyi 
through  their  agent,  William  H.  McHenry,  of  Des  Moinea, 
Iowa,  to  secure  which  the  said  Day  and  wife  executed  and  d^ 
livered  a  deed  of  trust  (naming  William  H.  McHenry,  the 
trustee  therein)  upon  the  following  described  property:  The 
south  half  of  lots  1  and  2,  in  block  C,  in  the  commissioners' 
addition  to  Fort  Des  Moines,  Polk  County,  Iowa.  Also  lots 
Nos.  1,  2,  3,  and  4,  in  block  B;  lots  Nos.  1  and  2,  in  block  C; 
lots  Nos.  1,  2, 3, 4,  5,  6,  7,  9,  and  10,  in  block  D;  and  lots  Not. 
1,  2,  3,  4,  5,  6,  7,  8,  9,  and  10,  in  block  A,  situated  in  D.  P. 
W.  Day's  addition  to  Fort  Des  Moines. 

Default  being  made  in  the  payment  of  the  money,  the  prop* 
erty  conveyed  in  the  deed  of  trust  was  sold  by  the  trustee  to 
the  plaintiff  as  the  highest  bidder  for  the  sum  of  $601,  who 
brings  his  action  of  right  to  recover  possession  of  the  two  lots 
first-above  described.  The  defense  set  up  may  be  stated  in  sub* 
stance  as  follows:  That  at  the  time  of  the  execution  of  said  deed 
of  trust,  the  defendants  were  occupying  said  lots  as  their  home> 
stead,  and  continued  to  do  so  up  to  the  sale  of  the  same  by  the 
trustee,  and  the  institution  of  this  suit;  that  Alice  E.  Day,  the 
wife  of  D.  P.  W.  Day,  had  not  acknowledged  said  deed  of 
trust  before  any  o£Scer  authorized  to  take  the  acknowledgment 
of  deeds;  that  the  notary  public,  before  whom  said  acknwledg* 
ment  purports  to  have  been  taken,  never  presented  said  deed 
of  trust  to  her  for  that  purpose;  that  when,  as  a  matter  of  fact, 
she  did  sign  the  same,  the  notary  was  not  present;  that  her  hus- 
band presented  the  deed  to  ner  for  her  signature,  representing 
at  the  time  that  it  was  for  the  lots  on  the  hill  in  his  own  addi- 
tion to  the  city  of  Fort  Des  Moines;  that,  relying  upon  this 
statement,  she  signed  the  deed  without  reading  it;  that  she 
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would  not  have  signed  the  deed  Lad  she  been  advised  that  her 
homestead  was  included  in  the  same. 

A  demurrer  was  filed  by  plaintiff  to  the  sufficiency  of  the 
matters  set  forth  in  this  defense,  and  before  a  hearing  was  had 
upon  the  same,  the  whole  cause  was  by  order  of  the  court  re- 
ferred to  James  M.  Elwood,  Esq.  On  the  hearing  before  the 
referee,  it  was  agreed  that  the  whole  case,  without  deciding  the 
demurrer,  should  be  heard  upon  the  merits,  and  that  either 
party  should  give  in  evidence,  under  the  pleadings,  proofs  to 
establish  his  or  their  case  to  the  same  extent,  and  with  the 
same  effect,  as  though  specially  pleaded. 

In  the  award  of  the  referee  is  reported  all  the  evidence  taken 
before  him,  together  with  the  facts  which,  in  his  judgment, 
the  proofs  establish,  and  his  conclusion  of  law  thereon.  After 
finding  that  the  legal  title  of  the  premises  in  controversy  was 
in  the  plaintiff,  in  virtue  of  the  deed  obtained  under  the 
trustee's  sale,  he  finds,  also,  that  the  evidence  in  the  main 
sustains  the  new  or  special  matters  of  defense  set  up  in  the 
answer,  but  nevertheless  the  referee  held  that  these  facts,  if 
true,  did  not  constitute  a  legal  defense  in  this  action;  that  the 
said  Alice  E.  Day,  in  executing  said  deed  of  trust  with  her 
husband,  is  presumed  to  have  been  cognizant  of  the  property 
which  the  same  conveyed;  but  if,  through  her  own  mistake  or 
negligence,  she  did  not  ascertain  what  property  the  deed  in 
fact  embraced,  still,  as  between  herself  and  the  innocent  par- 
ties who  acted  in  good  faith  in  the  transaction,  she  cannot 
take  advantage  of  such  negligence,  and  make  it  the  ground  of 
relief  against  the  consequences  of  her  own  signature;  that  as 
between  herself  and  innocent  parties,  where  no  fraud  is  alleged^ 
the  said  Alice  stands  in  no  better  position  than  if  she  had  exe- 
cuted said  deed  of  trust  voluntarily,  and  with  a  full  knowledge 
of  all  the  facts  in  the  transaction:  Babcock  v.  Hoey,  11  Iowa, 
875;  that  between  the  trustee,  beneficiaries,  and  their  imme- 
diate grantees  on  the  one  hand,  and  the  grantors  on  the  other^ 
It  was  not  necessary  that  the  deed  of  trust  should  have  been  ac- 
knowledged, in  order  to  make  it  a  binding  or  valid  conveyance. 

This  last  proposition,  perhaps,  is  stated  rather  broadly  by  the 
refere6,  so  far  as  Alice  E.  Day  is  concerned.  It  is  not  neces- 
sary, in  the  determination  of  this  cause,  or  in  afiirming  the 
general  conclusion  to  which  the  referee  and  the  court  below 
came,  to  hold  that  a  deed,  unacknowledged  by  the  wife,  exe- 
cuted in  conjunction  with  her  husband,  is  valid  against  her, 
tven  in  a  direct  proceeding  between  the  parties  to  the  same. 
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It  has  been  the  policy  of  the  law,  as  well  as  of  the  courts,  to 
hold  a  strict  compliance  with  the  solemnities  of  the  law,  in 
divesting  a  married  woman  of  her  interest  in  real  estate.  The 
certificate  of  acknowledgment  to  the  deed  of  trust  in  this,  is 
regular  and  in  due  form,  and  purports  to  have  been  made  in 
good  faith.  It  is  true,  the  evidence  shows  the  following  irregu- 
larity in  the  acknowledgment  of  the  deed:  That  the  notary 
had  certified  to  the  acknowledgment  of  the  same,  without  re- 
quiring the  personal  presence  of  the  party,  but  upon  a  previous 
verbal  authority  given  by  her,  accompanied,  at  the  time,  with 
her  written  signature,  to  the  efiect  that  the  notary  should  do 
80  when  a  deed  was  presented  by  her  husband,  with  her  sig- 
nature affixed.  This  informality  in  the  mode  of  taking  the 
acknowledgment  would  be  fatal,  it  may  be,  to  the  validity  of 
the  deed,  under  some  circumstances,  but  certainly  she  cannot 
be  permitted  to  take  advantage  of  her  own  irregular  and 
wrongful  acts,  against  parties  who,  ignorant  of  all  this,  had 
loaned  a  large  sum  of  money  to  her  husband,  upon  the  strength 
of  a  security  perfectly  regular  and  fair  upon  its  face,  both  in 
form  and  substance:  Baldwin  v.  SnawdeUy  11  Ohio  St.  203. 

Believing  that  the  decision  below  was  founded  upon  the  law 
applicable  to  the  facts  in  this  case,  and  upon  which  further 
elaboration  does  not  seem  to  be  required  at  our  hands,  wa 
accordingly  affirm  the  same. 

Affirmed. 


Ck>irvxTAirci  or  Aliination  ov  Hoxbstxam:  dee  note  to  Pook  t.  Otr^ 
rard,  66  Am.  Dec.  4S2  et  eeq.;  and  see  Kun  ▼.  Bruaeh,  anie^  p.  435. 

Thb  rxaciFAL  oabb  u  cttid  in  8imm$  ▼.  Hervey,  19  Iowa,  28S»  298,  and 
Lake  ▼.  Orof,  30  Id.  419,  to  the  point  that  a  deed  is  Talid  between  the  partiea, 
ihongh  neitiier  acknowledged  nor  recorded.  In  Orten  v.  Scrcmage^  19  Id.  466^ 
it  is  cited  to  the  point  that  the  wife  cannot  set  up  fraud  of  her  husband,  or 
his  undue  influence,  if  she  wrongfully  acknowledge  that  the  deed  was  her 
own  free  act;  and  in  EdgeUv,  Hageni,  63  Id.  226^  to  the  same  effect,  the  court 
holding  that  irregularities  or  inralidi^  must  appear  on  the  face  of  the  instm* 
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Cdxtamsov  ov  JinxmuT  bt  Onb  Mkmbkr  ov  Pabthsbship,  for  the  fim» 

is  Talid  only  against  the  partner  making  it. 
DniAirD  OF  IimsBioB  Diobkb  whxn  Chavqid  dito  Oni  ov  HioHm  Chab- 

▲OTKB  18  MsBOBD  into  the  latter. 

fODOXXNT  AOAIK8T  OVB  PaRTNXB,  OV  DlMAMD  AGAINST  FXBM,   is  a  bar  tO 

another  action  against  the  firm  upon  the  same  demand. 
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Action  on  a  promissory  note.    The  opinion  states  the  facta. 
CUnUm  and  Nourae,  for  the  appellants. 
Knapp  and  CaUwellj  for  the  appellees. 

By  Conrty  Lowe,  J.  On  the  eleventh  day  of  October,  1852, 
the  defendants,  A.  Mudge  &  Co.,  made  and  delivered  their 
promissory  note  to  the  order  of  plaintiffs  for  the  snm  of 
f  836.50y  payable  six  months  after  date.  Prior  to  the  twelfth 
day  of  August,  1854,  credits  to  the  amount  of  $256.50  were 
entered  upon  said  note.  On  the  day  last  named,  plaintiffli 
procured  A.  Mudge,  one  of  the  members  of  the  firm  of 
A.  Mudge  &  Co.,  to  confess  a  judgment  of  $638.50  in  vacatioD, 
against  said  firm,  in  favor  of  the  plaintifiii,  upon  a  sworn 
statement  of  filets  of  the  transaction  out  of  which  the  in- 
debtness  arose.  This  confession  of  said  judgment  was  duly 
entered  of  record  by  the  clerk  of  the  court,  and  subsequently 
approved  by  the  district  court. 

In  March,  1859,  the  plaintiff's  commenced  this  suit  on  the 
same  note  against  the  defendants.  They  plead,  in  bar  to  a 
second  recovery  on  said  note,  the  foregoing  judgment;  that 
it  was  confessed  on  the  same  note,  and  on  no  other  cause  of 
action;  that  said  judgment  is  still  in  full  force  and  effect, 
unreversed  or  uncanceled. 

The  plaintiffs  reply  that  said  judgment  is  void;  that  A. 
Mudge  had  no  authority  to  confess  it;  that  said  confession 
purports  to  be  upon  an  account  and  not  upon  the  note;  thai 
it  is  materially  defective,  and  under  it  the  clerk  had  no  au- 
thority to  enter  judgment  against  defendant,  etc. 

The  cause  was  tried  by  the  court;  on  hearing,  the  plaintiffl 
introduced  in  evidence  the  note  sued  upon,  and  rested*  The 
defendants  offered  in  evidence  the  confession  of  judgment 
above  described,  together  with  the  oral  testimony  of  A.  Mudge, 
of  the  firm  of  A.  Mudge  &  Co.,  who  testified  that  at  the  request 
of  one  Driver,  agent  of  the  plaintiffs,  he  gave  and  executed 
the  confession  of  judgment  alluded  to,  that  the  confession 
was  for  the  balance  due  on  the  identical  note  now  sued  upon, 
that  said  note  had  been  originally  given  for  the  price  of  cer- 
tain goods,  wares,  and  merchandise,  purchased  by  the  firm  of 
A.  Mudge  &  Co.,  of  the  plaintiffs;  that  it  was  present  at  the 
time,  and  constituted  the  foundation  of  the  confession. 

8.  W.  Summers  was  also  introduced  by  the  defendants  as  a 
witness,  who  testified  that  the  note  sued  on  was  for  some  time 
In  his  custody;  that  he  subsequently  gave  the  note  up  to  ons 
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Driver,  the  agent  of  the  plamtiffs,  who  afterwards  stated  to 
tdm  that  a  judgment  had  been  confessed  by  A.  Mudge  &  Ca 
CD  the  same  note,  but  expressed  some  dissatisfaction  with  said 
•eonfession.  This  was  the  substance  of  the  testimony  offered 
bj  the  defendants,  which  the  court  ruled  out  as  inadmissible, 
liolding  that  the  said  judgment  by  confession  was  void,  and 
4xm8tituted  no  bar  to  plaintiffs'  right  to  recover  in  this  action. 

The  exclusion  of  this  testimony  was  made  the  ground  of 
exception,  and  appeal  to  this  court.  The  correctness  of  this 
-ffuling  is  not  apparent  to  us,  nor  are  the  reasons  for  it  dis- 
closed in  the  bill  of  exceptions. 

The  sworn  statement  of  facts  out  of  which  the  indebtedness 
«ro6e,  with  the  cognovit  upon  which  the  judgment  was  entered, 
seem  to  be  substantially  sufficient  under  the  decision  we  made 
Id  the  case  of  Vanfleet  v.  Phillips^  1 1  Iowa,  559. 

That  it  is  void  a^  against  the  dcfenclant  Baldwin,  we  have 
held  in  the  case  of  Christy  v.  Sherman^  10  Iowa,  636.  In 
the  Bame  case  we  held,  however,  that  the  judgment  was  good 
and  binding  on  the  party  or  partner  confessing  the  same.  We 
will  now  refer  to  other  authorities,  not  only  to  show  that  such 
lodgment  is  not  void  against  the  party  confessing,  but  that 
Ihe  contract  debt  upon  which  such  confession  was  made  is 
merged  in  the  judgment,  so  that  it  cannot  become  the  subject 
4>f  another  cause  of  action. 

The  general  doctrine  is,  that  if  a  demand  of  an  inferior 
degree  is  changed  into  one  of  a  higher  character,  the  former 
is  merged  in  the  latter,  upon  which  the  party  must  alone  rely. 
Thus  the  merger  of  a  simple  contract  debt  in  a  judgment,  or 
debt  of  record,  is  made  a  familiar  example  in  the  books.  We 
will  refer  to  a  few  of  the  many  adjudicated  cases  to  show  the 
incorrectness  of  the  ruling  below  in  this  case. 

In  Sloo  V.  Zea,  18  Ohio,  279,  it  was  held  that  a  judgment 
against  one  of  two  partners  upon  a  joint  promise  is  a  bar  to  a 
subsequent  suit  against  both  of  the  partners. 

In  Robertwn  v.  Smithy  18  Johns.  459  [9  Am.  Dec.  227],  a 
firm,  consisting  of  four  persons,  made  two  notes  in  their  part- 
nership name.  A  judgment  was  recovered  on  the  notes  against 
ihe  two  ostensible  partners.  The  judgment  not  being  paid,  a 
«eoond  suit  was  brought  on  the  notes  against  the  four  part- 
Hers,  one  of  whom  only  being  served  with  process,  and  who 
was  not  in  the  first,  pleaded  in  bar  the  recovery  against  the 
iwo,  and  it  was  sustained. 

In  8mUk  ▼.  Blaek,  9  Serg.  &  R.  142  [11  Am.  Dec.  686],  a 
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judgment  recovered  against  one  partner  is  a  bar  to  a  subae- 
qnent  suit  against  both,  though  the  new  defendant  was  a 
dormant  partner  at  the  time  of  the  contract,  and  was  not  dis- 
fx>yered  until  after  the  judgment.  A  similar  decision  was 
made  in  Moale  v.  HoUins,  11  Gill  &  J.  11  [33  Am.  Dec.  684]. 

In  Wann  v.  McNulty,  2  Gilm.  355  [43  Am.  Dec.  58],  it  was 
held  that  a  judgment  against  one  member  of  a  firm  for  a  debt 
due  from  the  firm  constitutes  a  bar  to  a  recovery  against  the 
other  members.  The  same  general  principle  or  rule  of  prac- 
tice is  laid  down  in  the  following  cases:  Roberiton  ▼.  Smithy 
18  Johns.  459  [9  Am.  Dec.  227];  Ward  v.  Johnwrn,  13  Mass. 
148;  Thompson  v.  Emmert,  15  III.  416;  Taylor  v.  Claypocl, 
6  Blackf.  557;  King  v.  Hoare^  13  Mees.  A  W.  494;  Trafion  v. 
UniUd  States,  3  Story  C.  C.  646. 

We  have  but  little  hesitation  in  concluding  that  the  court 
below  erred  in  ruling  out  the  defendants'  evidence,  and  the 
judgment  will  therefore  be  reversed,  and  the  cause  remanded. 

Reversed. 


JfTDOMKMTS  AQAUfST  PARTirBBSHIPS,  AXD  MkMBSRS  THKBflOT,  BftBOT  CTl 

8m  note  to  Wood  t.  W€Ulanaon,  44  Am.  Deo.  570  et  eeq.  Jndgmefiit  agiinrt 
one  paitaer  on  a  demand  against  a  firm  ia  a  bar  to  another  action  against  tht 
firm  on  the  same  demand:  Watm  v.  McNuUy,  43  Id.  58,  and  see  the  principy 
ease  cited  to  this  effect  in  Sherman  ▼.  Christy,  17  Iowa»  823,  826^  i^;«*;».g«{«h, 
Ing,  however,  that  case  from  the  principal  case. 

Note  Sued  oir  BEOoifss  Mxrqbd  j»  Juboiibiit:  Harifordt  TTInyir,  S  Qa 
T.  Strtett  46  Iowa,  605,  citing  the  principal 
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riS  Iowa,  879.] 
OOKVETANGB  07  HOIORBAD  BT  HuSBAim  WITHOUT  ComnTBBnrOI  OV  WOS 

isToid. 

WiFB  IS  NOT  NeOBSSABT  PaRTT  TO  PBOOnDIHOa  RlLATDia  TO  HOMKBAA 

but  she  will  not,  when  not  made  a  party,  be  estopped  by  a  decree  foi^ 
dosing  a  mortgage  thereof  executed  by  the  husband  alone,  nor  will  ahe  bs 
onsted  from  the  possession  by  a  sale  made  under  such  a  deoree. 

IfOtTQAOB  07  HoifBSTEAD  PbOPBRTT  BT  HuSBAND  WITHOUT  OoiTOirBmBrai 

07  Wits  is  invalid,  notwithstanding  his  wife  subsequently  dies,  and  will 
not,  if  he  marry  again,  preclude  his  second  wife's  right  of  homestead  in 
such  property,  nor  will  she  be  concluded  by  a  foredosnre  deoree  by  de- 
fault, entered  after  such  second  marriage,  in  an  action  to  which  ti* 
■eoond  wife  was  not  a  party,  though  the  decree  will  be  ooncbube  aa  la 
s^^  /^.Asband. 
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Bill  in  equity.  Complainant  being  seised  in  fee  of  certain 
land,  occupying  the  same  as  a  homestead  with  his  wife  and 
children,  bought  of  one  Dow  certain  other  real  estate,  and  to 
secure  the  purchase-money  made  a  mortgage  upon  the  prop- 
erty so  purchased,  together  with  other  land,  including  the  said 
homestead,  which  mortgage  was  signed  by  complainant  but 
not  by  his  wife.  Packard,  having  purchased  the  mortgage  of 
Dow,  commenced  his  action  to  foreclose  the  same.  A  decree 
of  foreclosure  was  entered  by  default,  and  on  execution  there- 
under the  mortgaged  property  was  sold  to  Packard,  who  in 
turn  sold  a  portion  of  it,  including  the  homestead  tract,  to 
Reynolds.  Reynolds  commenced  his  action  of  right  for  the 
premises,  and  it  was  to  restrain  him  from  proceeding  with  this 
action  that  this  bill  was  filed.  An  injunction  being  obtained 
herein  was,  on  final  hearing,  made  perpetual,  and  the  sale  by 
the  sheriff  and  all  title  thereunder  set  aside,  and  from  these 
orders  respondent  appealed.  As  part  of  the  facts  it  should 
be  stated  that  complainant's  wife  died  after  the  making  of  the 
mortgage  and  before  the  institution  of  the  foreclosure  suit,  and 
that  he  married  again  at  some  time  prior  to  said  foreclosure 
0uit.    The  remaining  facts  appear  in  the  opinion. 

Clark  and  Clarhj  for  the  appellant. 
L.  W,  Qritwoldj  for  the  appellee. 

By  Court,  Wbight,  J.  Various  groimds  are  set  out  in  the 
bill  for  setting  aside  the  decree  of  foreclosure,  the  sheriff's 
sale,  the  deed  frt>m  Packard  to  Reynolds,  and  protecting  com- 
plainant in  his  homestead,  and  title  to  all  the  land  sold  by  the 
sheriff;  but  it  is  manifest  and  substantially  admitted  in  the 
argument,  that  in  the  court  below  the  decision  turned  upon  a 
construction  of  the  homestead  statute,  as  applied  to  the  actual 
frusta  and  circumstances  of  the  case.  And  this  might  well  be 
so,  for  af>  against  Reynolds,  neither  defects  in  the  petition  for 
foErecloeure,  variance  between  the  notice  and  petition,  the  sup- 
posed blending  therein  of  law  and  equity  jurisdiction,  the  fact 
that  the  decree  was  drawn  up  by  petitioner's  attorney,  that  it 
was  not  signed  by  the  judge,  that  the  sheriff's  deed  to  Pack- 
ard was  insufficient  in  its  recitals,  that  the  premises  were  sold 
for  $362,  when  worth  from  $1,200  to  $2,000,  nor  all  of  them 
combined,  would  be  sufficient  to  defeat  his  titie.  The  cardinal 
question  is  (and  it  is  to  reach  this  point  that  the  petition  is 
for  the  most  part  drawn),  whether  the  sale  of  the  homestead 
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is  void,  or  whether,  under  the  circumstances  disclosed,  Rey- 
nolds acquired  any  title  thereto,  as  against  the  mortgagor. 

The  statute  expressly  enacts  that  a  conveyance  of  the  home- 
stead is  of  no  validity,  unless  the  husband  and  wife  concur  in 
and  sign  the  same:  Code,  1247;  Revision,  2279.  And  that  a 
oonveyance  by  mortgage  signed  by  the  husband  alone,  under 
such  a  statute,  is  invalid,  see  the  following  cases:  Alley  v. 
Bay,  9  Iowa,  609;  Yost  v.  Devault,  Id.  60  [66  Am.  Dec.  92]; 
WtUiatM  V.  SweUawlj  10  Id.  51;  Dorsey  v.  McFaHand,  7  CaL 
842;  Richards  v.  Chaee,  2  Gray,  883;  WiUiams  v.  Starr^bWia, 
634. 

But  these  questions  remain:  What  effect  does  the  subse- 
quent death  of  the  wife  have?  How  far  is  complainant  con- 
eluded  by  the  foreclosure  proceedings?  Does  his  subsequent 
marriage  before  the  foreclosure  affect  the  question? 

If  complainant's  present  wife  had  been  made  a  party  to  the 
bill  to  foreclose,  we  think  the  controversy  would  have  been  at 
an  end.  A  failure  to  set  up  the  homestead  exemption  at  thai 
time  would  have  concluded  and  estopped  them  from  making 
the  claim  against  one  holding  under  the  sale.  The  order  of 
foreclosure  would  have  settled  the  homestead  rights  and  in  an 
action  for  the  possession  it  could  not  be  again  adjudicated. 
This  seems  to  us  to  be  in  accordance  with  fiEimiliar  and  well- 
settled  law,  as  applied  to  analogous  questions,  and  is  sustained 
by  the  following  direct  adjudications:  Lee  v.  Kingsbury^  IS 
Tex.  68  [62  Am.  Dec.  646];  Tadlock  v.  Eedes,  20  Id.  782  [73 
Am.  Dec.  218].  Where  there  is  personal  service,  and  a  party 
from  his  own  fault  fails  to  make  his  defense,  he  is  as  much 
concluded  as  if  the  question  had  been  expressly  determined. 

And  so,  again,  if  complainant  had  not  been  married  at  the 
time  of  the  foreclosure,  he  could  not  now  raise  the  question. 
For  if  unmarried  he  was  the  only  person  who  could  defend,  or 
insist  upon  the  homestead  right.  And  though  the  mortgaga 
was  invalid  for  want  of  the  wife's  signature,  yet  he  mighty  or 
not,  insist  up8n  such  invalidity.  It  is  as  if  he  had  been  sued 
upon  a  note  declared  void  by  statute,  or  one  that  he  had  fully 
paid,  or  one  obtained  by  fraud,  and  had  failed  after  perscmal 
service,  to  make  his  defense.  In  such  a  case,  the  judgment 
concludes  him  of  course,  and  we  see  no  reason  why  the  same 
rule  does  not  apply  in  the  present  instance. 

The  mortgage  being  invalid  at  the  time  of  its  execution,  the 
subsequent  death  of  the  wife  would  not  change  its  character. 
If  her  light  therein  had  been  a  mere  dower  inteiesty  the  dead 
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irithout  her  signature  would  have  been  good  to  the  extent  of 
his  right,  and  her  death  would  have  put  an  end  to  any  claiu) 
of  dower.  But  the  right  of  the  wife  to  the  homestead  diifers 
from  that  of  dower,  and  the  provisions  of  the  statute  as  to  its 
conveyance  or  encumbrance  are  also  different.  It  is  not  dif- 
ferent from  dower  in  such  a  sense  that  a  similar  deed  will  not 
convey  the  one  as  well  as  the  other.  But  the  difference  arises 
necessarily  from  the  rights  and  privil^es  reserved  to  the  wife 
during  and  after  the  life  of  the  husband.  Thus  the  husband 
may  fail  to  select,  plat,  mark  out,  and  record  the  homestead, 
and  if  so,  the  privilege  then  devolves  upon  the  wife.  So  as  we 
have  already  seen,  the  deed  passes  nothing,  not  even  his  inter- 
est, if  she  does  not  join.  Upon  his  death  she  has  a  right  to 
continue  in  its  occupation,  and  it  cannot  be  taken  from  her  by 
his  will  or  devise.  And  if  she  does  not  survive  the  husband, 
her  issue  may,  upon  a  certain  contingency,  take  the  whole 
homestead.  From  which  premises  it  is  reasonably  clear  that 
the  wife's  right  or  Interest  in  the  homestead  is  not  merely  an 
inchoate  one,  to  become  vested  after  his  death,  and  after  as- 
rignment  that  may  be  disposed  of  by  a  judicial  sale  for  the 
debt  of  the  husband;  but  that  the  occupation  of  it  as  a  home 
gives  her  a  right  therein,  without  any  further  act  on  her  part, 
or  any  one  for  her,  which  cannot,  without  her  consent,  be  di* 
vested.  The  homestead  belongs,  as  it  were,  to  the  family.  It 
is  for  the  benefit  of  the  family, — parents  and  children.  As  to 
its  conveyance,  the  law  contemplates  that  there  shall  be  a  con- 
currence of  both  minds  (of  the  two  heads,  so  to  speak)  before 
the  dwelling-place  of  the  family  shall  be  encumbered,  or  the 
right  of  either  one  be  divested  or  affected.  It  is  seen,  there- 
fore, that  the  will  of  the  wife  is,  in  theory,  as  supreme  as  that 
of  the  husband.  And  in  perfect  consonance  with  these  views 
is  the  case  of  Revalk  v.  Kraemer,  8  Cal.  66  [68  Am.  Dec.  304  ] ; 
and  Van  Reynegan  v.  Revalky  Id.  76,  where  it  was  held  that  a 
mortgage  upon  a  homestead,  which  was  void  because  executed 
by  the  husband  alone,  is  not  rendered  valid  by  the  subsequent 
death  of  the  wife.  In  such  a  case,  the  debt  remains  good,  and 
the  property,  if  liable,  becomes  so  just  as  if  the  mortgage  never 
existed.  The  case  of  Lies  v.  De  Diablaty  12  Id.  827,  recognizes 
somewhat  the  same  principle,  for  it  is  there  held  that  the  ex- 
emption ia  as  much  for  the  benefit  of  the  children  as  the  wife,, 
and  therefore  where,  after  the  elopement  and  adultery  of  the 
wife,  the  husband  mortgaged  the  homestead,  the  mortgage  wa» 
beld  inoperative  and  void. 
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The  mortgage  was  invalid,  then,  when  made^  If  complain- 
ant had  not  been  married  at*  the  time  of  the  foreclosure/ or  if 
the  present  wife  had  been  made  a  defendant  in  that  action, 
the  homestead  exemption  could  not  now  be  set  up.  It  thsD 
remains  to  inquire,  What  effect  shall  his  subsequent  mairiagt 
and  the  non-joinder  of  the  wife  have  upon  respondent's  title? 

The  necessity  of  making  the  wife  a  party,  or  allowing  her 
to  intervene  in  an  action  affecting  the  homestead,  is  not  veiy 
clearly  settled  by  the  authorities.  In  California  and  Texas 
(in  which  states,  by  the  way,  more  important  questions  touch- 
ing the  homestead  right  have  been  settled  than  in  any  others), 
it  is  held  that  husband  and  wife  should  be  joined;  that  if,  on 
foreclosure,  she  is  not  joined,  her  rights  are  not  affected,  and 
that  it  is  error  to  refuse  to  allow  her  to  intervene:  Sargent  v. 
Wihon,  6  Cal.  504;  Tadlock  v.  EecUsj  20  Tex.  782  [73  Am. 
Dec.  213];  Revalk  v.  KraemeVy  8  Cal.  66  [68  Am.  Dec.  304]; 
Cook  V.  Klinky  Id.  347;  and  see  Wisner  v.  Famhamy  2  Mich. 
472.  The  cases  in  8  California  hold  that  if  the  husband 
alone  is  made  a  party  and  defends,  his  rights  are  not  con- 
cluded by  the  decree;  and  he  may,  notwithstanding,  join  with 
his  wife  in  a  bUl  to  restrain  the  carrying  of  the  decree  into 
effect. 

In  our  own  state,  the  question  has  undergone  some  discus- 
sion. Sloan  V.  Coolbaugk,  10  Iowa,  31,  was  a  bill  in  equity  by 
the  husband  to  restrain  a  sale  under  a  mortgage  with  power 
of  sale  (the  mortgage  being  signed  by  the  husband  and  wife), 
and  it  was  there  held  that  the  wife  was  not  a  necessary  parly. 
In  Helfen$tein  v.  Cave,  3  Id.  287,  the  plaintiffs  brought  ejectr 
ment,  and  the  husband  set  up  the  homestead  claim.  During 
the  progress  of  the  cause  the  wife  asked  to  be  made  a  party, 
and  Bet  up  a  claim  to  the  homestead  as  existing  in  herself  as 
a  wife,  independently  of  what  her  husband  had  done  or  omit- 
ted to  do.  The  question  arose  under  the  act  of  1849,  chapter 
124,  and  it  was  held  that  she  should  not  have  been  allowed  to 
intervene.  In  discussing  the  point.  Woodward,  J.,  uses  this 
language:  ''  If  she  has  rights  which  she  may  assert  separately 
from  her  husband,  they  cannot  be  such,  at  the  best,  as  to  ex- 
onerate her  from  doing  that  which  her  husband  was  to  do,— 
that  which  the  law  required.  She  must  at  least  show  that 
she  has  done  that  which  her  husband  was  required  but  omit- 
ted to  do.  She  must  take  the  ground  that  what  he  has 
omitted  she  has  done;  or  that  as  he  refuses  or  neglects  to 
make  defense,  she  should  be  permitted  to  do  bo.    Something 
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like  ibis  most  be  her  position.  •  There  is  no  new,  different,  or 
independent  basis  of  right  or  law  for  her  to  found  her  claim 
apon.  The  statute  is  very  meagre  and  deficient  upon  the 
inatters  above  alluded  to,  it  must  be  admitted;  but  there  is 
room  to  doubt  whether  it  intended  to  confer  upon  the  wife  th^ 
right  here  claimed,  which  is  an  independent  right  The  ut- 
most that  could,  in  any  view  of  it,  be  accorded  to  her,  would 
be  to  defend  if  he  did  not;  or  possibly,  to  show  that  she  had 
rapplied  his  omission  by  doing  some  act  which  he  had  ne- 
glected. But  if  she  cannot  assume  one  or  the  other  of  these 
gnmnds,  there  does  not  appear  any  reason  for  her  becoming  a 
party." 

''  We  are  not  inclined,"  he  continues,  ^'to  settle  the  question 
definitely  as  to  her  becoming  a  party  under  the  above  circum- 
stances, since  the  cause  does  not  demand  it;  but  it  seems 
apparent  that  without  assuming  some  such  positions  as  those 
above  indicated,  there  is  no  call  or  occasion  for  letting  her  in. 
Of  what  benefit  would  it  be  ?  What  would  she  gain,  or  what 
can  she  do?  What  is  her  position,  as  she  asks  admission 
now  7  The  husband  appears  and  defends,  and  she  does  not 
pretend  the  contrary.  She  does  not  claim  that  he  has  refused 
or  neglected  to  do  some  necessary  act,  which  she  has  supplied. 
Bhe  simply  sets  up  a  right  to  the  homestead,  as  the  wife  of  the 
defendant  and  as  the  mother  of  a  family,  without  reference  to 
what  her  husband  has  done  or  omitted  to  do.  This  claim  of 
right  we  cannot  recognize,  and  therefore,  it  is  our  opinion  that 
the  court  erred  in  permitting  her  to  come  in  as  a  party  defend- 
ant" 

Following  what  we  believe  to  be  the  spirit  of  our  statute, 
and  especially  after  the  construction  given  to  it  by  these  cases, 
we  are  inclined  to  the  opinion,  and  so  hold,  that  the  wife  is 
not  a  necessary  party  to  every  action  which  may  afTect  the 
homestead.  If  she  is  a  party  to  the  mortgage  foreclosed,  then, 
of  course,  if  not  a  party  to  the  foreclosure,  she  would  not  be 
concluded  by  anything  done.  In  that  case,  however,  it  would 
by  no  means  follow  that  the  husband,  if  a  party,  would  not 
be  estopped,  though  the  wife  might  not  be.  The  cases  in 
California  (8  Cal.  66;' Id.  347)  go  much  beyond  what  we  re- 
gard the  correct  rule  under  our  statute,  in  holding  that  if  the 
hasband  alone  is  made  a  party,  and  defends,  his  rights  are  not 
concluded.  He  might,  it  is  true,  join  with  the  wife  in  a  bill  to 
restrain  proceedings  under  such  a  decree,  but  this,  as  it  seems 
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to  ns,  upon  the  ground  of  protecting  her  rights,  and  not  becaun 
there  was  any  right  of  his  left  for  adjudication.  In  other  wordi^ 
as  he  could,  if  sued  alone,  set  up  ^e  exemption,  he  could  do^ 
after  decree  upon  that  question,  still  insist  for  himself  upon 
the  same  claim. 

But  assuming  that  she  is  not  a  necessary  partj,  and  thai 
there  has  been  a  foreclosure  of  a  mortgi^e  which  she  did  not 
sign,  does  it  follow  that  the  decree  to  which  she  is  not  a  parfy 
estops  either  or  both  of  them  from  claiming  the  exemptionT 
Or  take  the  very  facts  of  this  case:  when  the  complainant 
married,  in  1857,  there  was  no  valid  encumbrance  upon  hii 
homestead.  His  present  wife,  therefore,  acquired  the  sanM 
right  and  interest  therein  as  though  the  mortgage  under  which 
respondent  claims  had  not  been  made.  The  invalidity  was 
such  as  to  effect  it  in  the  hands  of  any  third  person.  And 
therefore  while  she  is  not  a  necessary  party  in  all  cases  affect^ 
ing  the  homestead  (as  in  Sloan  v.  Coolbaughy  10  Iowa,  81,  or 
in  ejectment^  under  ordinary  circumstances,  brought  by -or 
against  the  husband),  yet  in  this  instance,  before  she  could  be 
concluded  and  ejected  from  the  possession  of  the  homestead, 
which  was  never  validly  encumbered,  she  should  have  been 
made  a  party,  and  while  the  decree  would  be  good  as  against 
the  husband,  it  would  not  as  to  her.  Not  being  good  as  to 
her,  and  as  her  right  to  the  possession  of  the  homestead 
cannot  be  disturbed  by  the  sole  action  of  the  husband  (we 
speak  here  of  the  general  rule,  and  not  of  the  exceptions  con- 
templated by  section  1249,  and  other  parts  of  the  code),  ejectr 
ment  would  not  lie  to  dispossess  herself  and  family,  as  well  ai 
the  husband,  for  their  possession  is  the  same,  and  if  one 
cannot  be  dispossessed,  neither  can  the  other,  according  to  the 
theory  and  policy  of  our  law. 

Under  the  testimony,  it  is  impossible  to  ascertain  how  much 
was  bid  for  the  homestead,  and  how  much  for  the  other  mort- 
gaged property.  The  sale  should  therefore  be  set  aside,  and 
a  new  one  ordered;  so  much  of  the  decree,  however,  as  sets 
aside  the  entire  order  of  foreclosure  is  reversed.  It  is  good  as 
against  the  husband  as  to  the  amount  found  to  be  due,  and 
also  so  far  as  it  forecloses  his  interest  in  the  mortgaged  prem* 
ises.  The  cause  will  be  reversed  and  remanded,  wiUi  in- 
structions to  proceed  in  a  manner  not  inoonsistent  with  this 
opinion. 

Reversed. 
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OoHTKTANOi  OB  ALIENATION  OP  HoiffESTEAi^s:  See  PooU  T.  Oerrard,  09 
Am.  Deo.  432,  note;  and  see  Kurt  v.  Bruaeh,  ante,  p.  435;  and  McIIenry  v. 
Dq^^  atUe^  p.  438,  and  notes.  See  the  principal  case  cited  generally  as  an 
•nthority  on  this  subject  in  Edwards  v.  StUUvan,  20  Iowa,  504.  In  Bumap 
T.  Cook,  16  Iowa,  153,  Morris  v.  Sargent,  18  Id.  100,  and  BameU  v,  Mendm- 
haU,  42  Id.  298,  the  principal  case  is  cited  to  the  point  that  in  Iowa  the  con- 
fsyanoe  of  a  homestead  is  of  no  validity  unless  the  hnsband  and  wife  concur 
in  and  sign  the  instrument. 

Wm  a  HOT  NeCESSABT    PaRTT  to    SciT    OONCEfiNINO    HoBfSSTEAI),   but 

inlesB  she  be  joined,  the  judgment  would  not  conclude  her,  however  it  might 
affwt  her  husband:  Burryoup  v.  Cook,  16  Iowa,  158;  ChaseY,  AbboU,  20  Id.  160| 
(Hmm  ▼.  BMard,  40  Id.  14,  all  citing  the  principal  case. 
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JOOIT  TUfAMT  OB  TiNANT  IK  COMMON  MAT  ClAIM  HoMKSTKAD   PrITTLEOV 

against  his  oo-tenants  in  the  undivided  premises. 
EmnaTBAD  not  wtthin  Towv  Plat  must  not  Embkacb  Mors  than  Fortt 
AcBXs;  still,  if  when  thus  limited  its  value  is  less  than  five  hundred  dol- 
lars, it  may  be  enlarged  till  its  value  reaches  that  amount. 

Action  of  right  to  recover  the  undivided  one  fourth  of  cer- 
tain lands.  The  action  is  based  upon  the  following  agreed 
statement  of  facts:  The  plaintiff  has  the  legal  title  to  all  of  the 
lands  except  what  the  defendant  claims  as  a  homestead.  The 
plaintiff  purchased  the  same  at  sheriff's  sale,  on  execution 
against  the  defendant;  and  at  that  time  the  defendant  had  one 
undivided  fourth  interest  in  all  the  lands.  Prior  to  this,  defend- 
ant had  held  the  legal  title  to  all  the  land,  and  while  he  was 
Beholding  and  was  in  possession  thereof  by  himself  and  family, 
the  plaintiff  instituted  a  proceeding  in  chancery  against  him, 
in  which  it  was  decreed  that  the  defendant  held  the  title  to 
one  undivided  fourth  of  the  lands,  and  the  plaintiff  the  title  to 
the  undivided  residue.  During  all  this  time,  the  defendant 
was  the  head  of  a  family,  and  occupied,  and  still  continues  to 
occupy,  the  land  in  question  claimed  by  him  as  his  homestead, 
and  his  interest  therein  is  still  an  undivided  fourth  interest. 
On  these  facts  the  defendant  claimed  a  homestead  of  sixty 
acres,  including  his  house,  as  the  value  thereof  did  not  exceed 
five  hundred  dollars.  It  was  also  agreed  by  the  parties  that 
the  controversy  involved  but  two  questions,  which  are  con- 
tained in  the  opinion.  Upon  the  facts  stated,  the  court  al- 
lowed the  defendant  his  homestead  of  sixty  acres,  as  claimed, 
and  the  plaintiff  appealed. 


462  Thorn  v.  Thobv.  [loira, 

Chant  and  Smithj  for  the  appellant. 
Sfieer  and  Pratt^  for  the  appellee. 

By  Court,  Lowe,  J.  It  will  be  noticed  that  by  the  agree- 
ment of  the  parties,  the  court  below  was  limited  in  its  decis- 
ion upon  the  facts  stated,  first,,  to  the  abstract  question  whether 
the  defendant  was  entitled  to  claim  exempt  from  execution 
«ale  a  homestead  in  an  undivided  tract  of  land,  in  which 
other  parties  have  an  undivided  interest,  as  tenants  in  com- 
mon; if  80,  then,  secondly,  whether  the  defendant  can  claim 
more  than  forty  acres  as  a  homestead. 

This  last  proposition  is  very  clearly  settled  in  the  aifirma* 
live  by  section  2284,  Revision  of  1860,  to  the  effect  that  if  the 
homestead  is  not  within  a  town  plat,  it  must  not  embrace  in 
aggregate  more  than  forty  acres;  nevertheless,  if,  when  thus 
limited,  its  value  is  less  than  five  hundred  dollars,  it  may  be 
enlarged  till  its  value  reaches  that  amount. 

In  regard  to  the  first  proposition,  it  does  not  necessarily  in* 
elude  the  question  whether  a  tenant  in  common  can  set  up  the 
defense  of  a  homestead  in  an  action  of  right,  without  an  appeal 
to  tlie  chancery  side  of  the  docket,  to  have  the  same  recognized 
and  set  apart  as  in  cases  of  partition.  Neither  the  agreement 
of  the  parties  nor  the  pleadings  raised  the  question  as  to  the 
proper  method  or  proceeding  of  having  a  homestead  of  a  joint 
(tenant  set  apart  or  protected.  It  is  true,  the  plaintiffs,  by 
their  demurrer  to  defendant's  plea,  did  raise  such  a  ques- 
tion, but  waived  it  by  replication  and  subsequent  stipulation 
making  and  agreeing  upon  a  particular  issue  upon  which  they 
went  to  trial.  In  this  condition  of  the  record,  it  is  not  compe- 
tent for  the  appellant  to  present  to  this  court  for  the  first  time 
questions  which  were  not  passed  upon  or  brought  to  the  con* 
sideration  of  the  court  below. 

We  proceed,  therefore,  to  consider  briefly  the  questioo 
whether  a  joint  tenant  can  claim  under  the  statute  of  this  state 
the  homestead  privilege  against  his  co-tenants.  Why  not? 
The  first  section  of  the  homestead  law  exempts  from  judicial 
sale  the  homestead  of  every  head  of  a  family,  when  there  is  no 
special  declaration  of  the  statute  to  the  contrary.  The  only 
exceptions  or  declarations  to  the  contrary  are  to  be  found  in 
sections  2280,  2281.  Joint  tenancy  is  not  one  of  these.  How 
this  homestead  privilege  is  to  be  secured  to  the  party  claiming 
it,  as  a  tenant  in  eommon  with  others,  is  altogether  a  different 
question,  but  not  before  us  for  determination. 


Dee.  1862.]  Thorn  v.  Thobr.  45S 

The  undhrided  one  fourth  of  the  lands  in  question  was  about 
ninety  acres.  The  amount  claimed  by  defendant  as  a  home- 
vtead  was  so  much  less  than  this,  and  located  in  such  a  form 
as  not  to  affect  materially  the  value  and  form  of  the  remain- 
ing lands,  that  we  suppose  the  plaintiffs  were  content  with  the 
division  as  made  and  claimed  by  defendant,  provided  he  was 
eutiiled  to  a  homestead  at  all  under  the  circumstances,  and 
Iience  the  submission  of  the  question  in  the  particular  £anii 

The  appellant,  however,  to  sustain  his  position  that  a  home* 
stead  cannot  be  taken  out  of  and  identified  upon  land  held 
in  common,  cites  Wolf  v.  Fleischacker,  5  Cal.  244  [63  Am. 
Dec.  121],  which  holds  this  language:  '^  The  statute  did  not 
contemplate  that  homesteads  should  be  carved  out  of  land 
held  in  joint  tenancy,  or  tenancy  in  common,  since  it  has  pro- 
vided no  mode  for  tiieir  separation  and  ascertainment."  A 
KJTnilAr  ruling  was  made  in  Reynolds  v.  Ptdey^  6  Cal.  165. 

But  can  such  a  reason  be  rendered  in  view  of  the  provisiQiis 
of  our  statutes  ? 

Suppose  the  defendant,  before  his  undivided  interest  was 
attempted  to  be  extinguished  by  levy  and  sale,  had  filed  a 
petition,  setting  forth  in  connection  therewith  his  homestead 
right,  and  asldng  that  in  the  petition  it  should  be  respected 
and  secured  to  him,  could  it  not  have  been  done  without 
diminishing  or  interfering  with  the  just  rights  of  his  co-ten- 
ants 7  If  the  land  should  be  found  divisible  without  preju- 
dice to  the  parties,  it  is  competent  for  the  referees  to  allot  the 
shares  to  their  respective  owners,  without  having  the  same- 
drawn,  etc.  Section  3617  of  the  Revision  of  1860  declarer 
that  for  good  and  sufficient  reasons  offered  to  the  court,  the 
referees  may  be  directed  to  allot  particular  portions  of  the 
land  to  particular  individuals.  Under  the  discretion  and 
power  given  to  the  referees  by  this  section  through  the  court, 
we  do  not  see  why  the  homestead  may  not  be  awarded  to  the 
proper  owner  or  tenant  without  the  slightest  detriment  to  hia 
oo-tenants.  Independently  of  any  homestead  right,  it  has  been 
held  by  some  courts  that  where  one  of  the  joint  tenants  had 
made  valuable  improvements,  that  on  partition  subsequently 
made  he  would  be  entitled  to  that  part  on  which  improve- 
ments had  been  made,  or  to  compensation:  Rohvnson  v.  Ifo 
DwMld,  11  Tex.  385  [62  Am.  Dec.  480]. 

Such  a  ruling  is  founded  in  obvious  justice  and  reason.    The 
bomestead  right  is  derived  alone  from  the  statute,  but  cannot 
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be  claimed  and  enforced  by  one  tenant  in  common  to  the  det- 
riment of  bis  co*tenant8.  Hence  if  be  ebould  bappen  to  ba^ 
erected  and  occupied  a  homestoad  on  a  piece  of  land  wbich 
oonld  not  be  partitioned  without  great  prejudice  to  his  co- 
tenants,  it  would  have  to  be  sold;  but  in  that  event  the  court 
would  see  that  the  value  of  the  homestead  and  improvementa, 
distinct  from  the  land,  would  be  secured  to  the  party  at  whoeo 
expense  and  labor  they  had  been  made.  From  this  last  BOg- 
gestion  it  will  readily  be  perceived  that  the  manner  of  reoog* 
nizing  and  setting  apart  a  homestead  as  it  was  done  in  the  can 
at  bar  is  liable  to  very  great  abuse,  sometimes  wholly  imprac- 
ticable, and  often  would  result  prejudicially  to  the  rights  of 
the  other  co-tenants.  And  in  affirming  this  case  we  do  not 
mean  to  sanction  it  as  a  precedent  to  be  followed.  On  the 
Other  hand,  we  think  it  ought  not  to  be  followed  or  adopted  as 
a  rule.  When  two  or  more  persons  hold  undivided  interests 
in  land,  their  interests  can  be  separated  only  in  one  of  two 
ways,  either  by  an  amicable  partition  in  releasing  to  each 
other,  or  by  statutory  proceeding  in  partition.  If  they  adopt 
this  latter  course,  it  cannot  be  united  with  any  other  action: 
Sec.  4178,  Revision  of  1860.  Nevertheless  such  an  action  of 
right,  if  a  joint  tenant  desires  to  set  up  a  homestead  by  way 
of  defense,  we  know  no  reason  why  he  should  not  ask  the 
court  to  suspend  the  proceeding  in  tiiat  case  until  the  partios 
shall  interplead  as  in  partition  cases,  and  have  his  homestead 
duly  ascertained  and  allotted  to  him  in  the  manner  above 
suggested,  if  practicable.  When  this  is  done,  he  will  be  in  a 
condition  to  make  his  homestead  defense  available  in  the 
action  of  right.  If  it  should  turn  out  that  no  partiticm  could 
be  made  without  great  prejudice  to  the  parties  interested,  then 
his  defense  to  the  action  of  law  would  fall  to  the  ground,  and 
he  would  be  compelled  to  accept  in  money  sueh  compensation 
for  his  homestead  as  the  court  and  referees  mighty  under  all 
the  circumstances,  award  to  him. 

Although  the  proceedings  in  this  case  were  inq[ular,  we  do 
not  interfere  with  them;  we  are  not  required  by  the  record  to 
settle  any  question  of  procedure,  but  simply  a  principle  off 
right,  and  this  we  determine,  as  the  court  below  did,  in  fiaTor 
of  the  defendant,  and  therefore  the  judgment  is  affirmed. 

Ubban  and  Rural  HoiawraAssi  See  Prpor  ▼.  Skme,  70  Am.  Deew  Ml^ 
sod  note  SS3. 

UKBirmiD  iMTSBXBn  nr  Laitdb^  v/hkswul  Homkebad  Biobtb  oajt  A»- 
ffACH  TOi  This  ■abject  is  treated  in  the  note  to  Wo(fT.  FkUekadber,  O 
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Dm.  122-125;  we  also  Freemaa  on  Co-tenancy  and  FSartitiony  tea  64;  nott 
lo  Pryor  ▼.  Siom,  70  Am.  Deo.  344.  The  principal  case  ia  cited  to  the  point 
that  tenancy  in  oommon  does  not  defeat  a  homestead  daim:  IlewiU  ▼.  BaMn, 
41  Iowa»  44;  SenieUr.  Armor,  85  Ark.  62; Bartholomew t.  Wtat,  SNat.  Bank. 
Bag.  I4|  &  a,  S  DiU.  29S. 


Templin  v.  Iowa  City. 

[14  Iowa,  69.] 

MUJIIFAL  OOBPOBATZOH  18  LlABLl  lOR  CARXLBBNnS  OB  NlOUMTT  OV  Rl 

AoDrav  In  the  oonatraction  of  pnblio  works,  on  the  same  principle  that 
a  natural  pefMn  ia  liable  for  damages  resulting  from  his  careleaanea^ 
imaki]lfii]nea%  or  wrong-doing. 
Hkw  Tbial  wnx  hot  bb  Obamtbd  on  Qbound  that  Vbbdiot  a  AOADiff 
BviDBHGi^  where  the  evidence  ia  conflicting. 

Action  for  damages.    The  opinion  states  the  case. 

Clarh  aiid  Broihery  and  FairaU  and  Bwdy  for  the  appellant 

X.  B.  Patterson,  and  Edmwids  a/nd  Ransom,  for  the  appellee. 

B7  CSoort,  Baldwin,  C.  J.  This  is  is  an  action  against  Iowa 
City  to  recover  damages  which  plaintiff  claims  to  have  sus- 
lained  in  consequence  of  the  action  of  the  authorities  of  said 
city  in  grading  certain  streets  adjoining  the  property  owned 
and  resided  upon  by  the  plaintiff,  thereby  causing  the  water 
lo  flow  in  upon  the  lot,  and  into  the  cellar  of  the  building 
thereon.  Upon  issue  joined  and  trial  by  jury,  a  judgment 
was  rendered  in  favor  of  the  defendant,  and  the  plaintifl 
appeals. 

The  only  assignment  of  error  is  that  the  court  erred  in  re- 
fosing  to  set  aside  the  verdict  of  the  jury,  and  grant  to  the 
plifciniiff  a  new  trial.  Under  this  assignment  it  is  claimed: 
1.  That  the  verdict  is  against  the  evidence;  2.  That  the  ver- 
dict is  against  the  instructions  of  the  court;  8.  That  the  in- 
structions given  by  the  court  on  its  own  motion  are  erroneous. 

It  is  not  assigned  as  error,  though  it  is  insisted  upon  in  the 
argument  of  appellant,  that  the  court  erred  in  refusing  to  give 
the  instructions  asked  by  the  plaintiff.  The  instructions 
pven  by  the  court  upon  its  own  motion  dispose  of  the  ques- 
tions presented  in  those  asked  by  the  plaintiff.  The  instruo- 
ii<ms  tiius  given  are  full,  and  cover  all  the  questions  that  arise 
in  the  case.  The  court  in  its  charge  to  the  jury  recognized 
the  rule  of  law  as  adopted  by  this  court  in  the  case  of  Cotes  v. 
City  of  Davenport^  9  Iowa,  227,  "  that  a  municipal  corporis 
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tion  is  liable  for  the  carelessness  or  neglect  of  its  agents  in 
the  construction  of  public  works,  on  the  same  principle  thai 
a  natural  person  is  liable  for  damages  resulting  from  his  care- 
lessness, unskillfulness,  or  wrong-doing."  The  instructions  of 
the  court  were  fully  as  favorable  to  the  plaintiff  as  the  law 
would  justify  the  court  in  making  them,  and  they  were  not 
even  excepted  to  at  the  time  they  were  given.  The  point  most 
relied  upon  by  the  appellant  is,  that  the  verdict  is  against  the 
weight  of  evidence.  A  great  number  of  witnesses  were  called, 
and  their  testimony  is  before  us.  Their  evidence  as  to  the 
injuries  the  plaintiff  has  sustained  is  very  conflicting,  bo 
much  so  that  it  was  peculiarly  the  province  of  a  jury  to  de- 
termine in  whose  favor  there  was  a  preponderance.  After  a 
careful  consideration  of  the  evidence,  we  do  not  think  that 
this  falls  within  the  class  of  cases  that  would  justify  us  in 
interfering  with  the  discretion  of  the  district  court,  more 
especially  in  this  case,  as  the  jury  could  better  determine  the 
applicability  of  the  evidence  to  the  case,  as  they  were,  under 
an  order  of  the  court,  directed  to  view  the  premises. 
Affirmed. 


ViBDior  WHKH  Skt  asidk  akd  New  Trial  Orahtbd  bsqaiibi  AOAnrar 
Evn>MiroB:  See  SSdd  t.  LoM,  76  Am.  Deo.  472,  note  479;  Cfooper  ▼.  MuUkm, 
Id.  638.  The  prmoip«l  case  is  cited  to  the  point  that  where  evidenoe  is  oon- 
fliotlng;  a  rery  dear  case  most  be  made  oat  to  justify  the  court  in  settaaf 
aside  the  yerdiot  on  the  ground  that  it  is  not  supported  by  the  evidenoe: 
Ckrnner  v.  Mountain^  28  Iowa»  593;  also  to  the  point  that  a  Terdict  may  bs 
■et  aside  when  rendered  nnder  direction  of  the  court,  because  no  repKoatisa 
had  been  filed  where  it  is  shown  that  a  replication  had  been  prepared  aad 
handed  to  the  derk  for  filing:  Barnes  v.  McDamOa,  35  Id.  382. 

loAMSLm  or  CiTT  POB  NiouoxNGx  07  US  AosNTs  nr  Convrnwrua  of 
PiTBLio  WoBXS:  CUjf  qfSL  Paul  v.  Seta,  74  Am.  Dec.  753,  and  note  761, 761 
The  principal  case  is  dted  to  the  point  that  dties  and  towns  are  liaUe  for 
negligent  and  cardess  oonstruction  of  improvements  and  repairs  of  streets: 
McKhrd  ▼.  High,  24  IofW%  346;  Rou  t.  CSnfom  46  Id.  611;  fTds  t.  Ok^  rf 
Madimm,  75  Ind.  248. 


Fluhheb  V.  Douglas  and  Watson. 

ri4  Iowa,  «».] 

DmarDiKT  a  Estofpbd  vbom  Dekthto  VALmnr  ov  JxrwmBrr  sr  Oov- 
WEBBOOf  where  in  the  statement  therefor  he  admits  that  a  sum  oeitain  k 
due  plainti£(  and  consents  to  the  rendition  of  judgment  for  thai  ■oi^ 
notwithstanding  the  statement  is  so  defective  in  setting  out  the  faota  col 
of  which  the  indebtedness  arose  that  the  judgment  is  invalid  as  to  oidi- 
other  than  the  judgment  creditor. 
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Bill  for  injunction  restraining  defendants  from  taking 
farther  action  for  purpose  of  collecting  a  judgment  confessed 
by  oomplainant  in  favor  of  the  defendants,  on  the  ground  that 
the  statement  of  the  facts  out  of  which  the  indebtedness  arose 
was  defective.  Injunction  made  perpetual,  and  defendants 
appeal 

C  H.  CofiUin,  for  the  appellants. 

/.  Jf.  Pt69l(m  and  Sony  for  the  appellee. 

By  Court,  Baldwin,  C.  J.  It  was  held  by  this  court  in  the 
ease  of  Bernard  v.  Douglas^  10  Iowa,  370,  that  the  statement 
of  facts  upon  which  this  judgment  was  confessed  was  defect- 
ive, and  the  judgment  thereon  void,  at  least  as  to  the  rights 
of  other  creditors.  The  question  now  presented  is,  whether  it 
is  void  as  against  the  complainant,  who  was  the  defendant  in 
the  judgment  confessed. 

Judgments  by  confession  are  closely  scrutinized,  and  their 
validity  more  frequently  questioned  ttian  any  other  kind  of 
legal  proceedings.  The  design  of  the  statute  authorizing  such 
Judgments  is  altogether  proper,  but  those  who  desire  to  over- 
reach their  creditors,  to  cover  their  property  by  prior  encum- 
brance, resort  to  this  mode  of  creating  liens  more  than  to  any 
other. 

The  validity  or  invalidity  of  such  judgments  as  against  the 
rights  of  third  parties,  where  the  statute  has  not  been  strictly 
complied  with,  has  been  frequently  brought  to  the  attention 
of  this  court,  and  the  law  controlling  the  rights  of  such  par- 
ties fully  settled. 

The  question  as  to  the  validity  of  such  judgments  between 
the  parties,  when  the  statute  has  not  been  substantially  com- 
plied with  in  respect  to  the  statements  of  facts  out  of  which 
the  indebtedness  arose,  is  in  this  case  fairly  presented. 

In  the  case  of  Edgar  v.  Oreer^  7  Iowa,  136,  the  statement  of 
bets  out  of  which  tiie  indebtedness  arose  was  held  to  be  de- 
fective, and  the  judgment  entered  thereon  was  reversed.  The 
court  do  not  undertake  to  say  that  the  judgment  was  void. 
It  is  in  substance  held  that  where  there  is  a  substantial  error 
in  the  maimer  of  the  confession  the  defendant  can  appeal, 
that  by  hia  confession  he  is  not  estopped  from  gainsaying  the 
correctness  of  the  judgment,  or  asking  of  this  court  its  reversal 

In  Kennedy  v.  Lawe^  9  Iowa,  580,  it  was  held  that  where  the 
statement  of  facts  was  not  such  as  was  contemplated  by  the 
provislmiB  of  the  statute,  the  judgment  confessed  thereon 
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was  void  as  to  the  creditors  of  defendant,  and  the  right  of  the 
defendant  to  take  advantage  of  such  defect  upon  appeal  is,  as 
in  Edgar  v.  Oreer^  7  Iowa,  136,  clearly  recognized.  In  neither 
of  these  cases  is  it  assumed  hj  the  courts  that  the  judgment  is 
void. 

In  the  case  of  Bernard  v.  Douglas^  10  Iowa,  870,  the  state- 
ment of  facts  was  held  to  be  insufficient  to  authoriie  such  a 
judgment  as  would  prejudice  the  rights  of  third  parties.  The 
validity  of  the  judgment  as  against  the  party  making  the  con- 
fession was  not  before  us.  Bernard  &  Co.,  as  creditors  of  the 
defendant,  moved  to  set  the  judgment  aside,  claiming  that,  as 
against  them,  the  judgment  was  fraudulent  and  void,  for  the 
reason  that  they  were  not  advised  of  the  nature  of  the  indebt- 
edness upon  which  the  confession  was  made. 

While  the  language  of  the  opinion  would  seem  to  indicate 
that  a  confession  of  judgment  made  upon  a  defective  statement 
of  facts  was  without  authority  of  law  and  void,  yet  it  will  be 
remembered  that  the  validity  of  the  judgment  as  against  the 
party  making  the  same,  and  the  rights  of  the  plaintiff  in  the 
confession  as  against  the  defendant,  was  not  before  the  court 
for  consideration.  The  judgment  was  declared  void  only  so 
&r  as  third  parties  were  concerned. 

In  the  case  of  Vanfieei  v.  PhiUipay  11  Iowa,  558,  this  comi 
held  that  the  statement  of  facts  upon  which  each  of  the  several 
judgments  was  confessed  was  sufficient.  In  the  opinion,  my 
associate.  Judge  Wright,  appears  to  entertain  grave  doubts  as 
to  the  correctness  of  the  decision  in  Edgar  v.  Oreer^  7  lowsy 
186,  and  Kennedy  v.  Lowey  9  Id.  580,  in  so  far  as.  they  assume 
to  treat  such  judgments  as  entirely  void,  and  follows  with  a 
remark  which  clearly  indicates  his  opinion  as  to  validity  of 
such  judgments  between  the  parties  thereto. 

As  above  stated,  we  do  not  think  that  the  court,  in  the  case 
of  Edgar  v.  Oreer^  7  Iowa,  136,  or  Kennedy  v.  Lawey  9  Id.  580, 
decided  that  the  judgments  in  those  cases  were  entirely  void. 
What  the  effect  of  such  judgments  would  have  been,  as  be- 
tween the  parties,  had  they  not  been  appealed  from,  was  not 
passed  upon. 

In  the  case  of  ChurchiU  v.  Lyon^  13  Iowa,  431,  the  statement 
was  held  to  be  insufficient  under  the  statute;  yet  this  court 
held  that  the  judgment  thereon  was  valid,  and  effective  as 
against  Lyon,  for  the  reason  that  the  confession  was  made  in 
<qpen  court,  and  not  in  vacation. 

The  question  as  to  whether  judgments  thus  entered,  where 
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the  statements  are  defective,  are  void  as  between  the  paitieBi 
floems  to  be  unsettled  by  this  court. 

The  provision  requiring  the  party  confessing  to  show  in  his 
statement  the  facts  out  of  which  the  indebtedness  arose  was 
calculated  to  guard  against  judgments  by  collusion  between 
the  parties,  but  it  was  never  designed  that  the  defendant 
should  take  advantage  of  his  own  omission  or  intended  wrong. 
As  between  the  parties  where  the  defendant  swears  that  a  cer- 
tain sum  is  due,  and  he  consents  to  the  rendition  of  a  judg- 
ment for  that  amount,  the  necessity  for  such  a  statement 
ceases  to  exist. 

We  are  also  of  the  opinion  that  the  defendant,  after  having 
sworn  to  a  sum  certain  as  due  to  the  plaintiff,  and  consenting 
to  the  rendition  of  a  judgment  for  such  sum,  is  estopped  from 
denying  the  validity  of  a  judgment  which  by  his  own  acts  he 
has  induced  the  plaintiff  to  obtain. 

Cowen,  J.,  says,  in  the  case  of  Dezell  v.  Odeli^  3  Hill 
<N.  Y.),  219  [88  Am.  Dec.  628]:  ''  We  have,  then,  a  clear 
case  of  an  admission  by  the  defendant  intended  to  influence 
the  conduct  of  a  man  with  whom  he  was  dealing,  and  actually 
Jeading  him  into  a  line  of  conduct  which  must  be  prejudicial 
to  his  interest,  unless  the  defendant  be  cut  off  from  the  power 
of  retraction." 

''As  a  general  rule,  a  party  will  be  concluded  from  denying 
his  own  acts  and  admissions  which  were  expressly  designed 
to  influence  the  conduct  of  another,  and  did  so  influence  it. 
And  where  such  denial  will  operate  to  the  injury  of  the  latter,'' 
see  opinion  of  Nelson,  C.  J.,  in  Weliand  Canal  Compawy  v* 
Hathaway^  8  Wend.  483  [24  Am.  Dec.  51]. 

Reversed. 


BzAnmsT  ov  Faoi%  wuu  SumonDiT  to  Suppobt  Jusomhit  st  Obsr* 
wnnoM:  See  NichoU  v.  Krilmt  76  Am.  Deo.  294,  and  note  296;  Bryan  v.  20^ 
fer,  75  Id.  107»  and  note  109.  Bot  raoh  judgment  is  brnding  upon  the  pertiee 
thereto^  though  the  itstement  be  defeotiTe:  Bryan  v.  ifiOer,  mtpra.  Hie 
principal  ease  is  dted  to  the  point  that  the  party  oonfeasing  judgment  is 
estopped  from  denying  the  ▼alidity  thereof  where  he  admits  that  a  oertaia 
•eom  is  dne»  although  the  statement  does  not  set  forth  the  facts  out  of  whioh 
tbe  indebtednoM  aroset  Bmtk$U  v.  Camady^  18  Iow%  MS;  DcmMi  v.  Ck(0k^ 
Ji U.  UB»  ifeJiafaii  V.  <M^  14 U.  60B|  Thorp y.  PhU,UlA.nL 
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Curtis  v.  Millabd  &  Co. 

[14  Iowa,  12a.] 

LWAL    ESTATB    OF  JUDOMSNT    DbBTOR    18    KOT  DlTBBIlD    ST   SaLB  oI   hi* 

land  under  ezeentioa  nntil  after  the  expiratum  of  the  time  for  zedMi^ 
tion,  and  the  title  has  vested  in  the  purchaser  by  deed  from  the  sherifl^ 
and  prior  to  that  time  each  estate  may  be  the  subject  of  a  lien,  or  of  a 
sale  under  ezeoution,  or  of  a  oonveyance  by  deed  from  the  debtor. 

Juiwiuurr  Rinbersd  agaikst  Dcbtor  Armt  Exaconox  Saui  ov  mm 
Land,  and  before  the  expiration  of  the  redempticm  period,  attaches  as  a 
lien  npon  debtor's  interest  therein,  and  a  grantee  of  the  debtor  takes  the 
premises  sabjeot  to  the  same  liens  and  encombrances  that  existed  npoB 
them  in  the  hands  of  the  debtor. 

P0BOHA8XB  OF  Lakds  Sold  on  Execution  Aoquirib  oiar  Libbi  vfor 
hAjma  for  the  amount  of  his  bid,  and  interest  during  the  redemptioa 
period* 

f  AILUBI  of  SVBSaQirXHT  JUIMMUCT  CrXDITOR  TO  RXDEKM  ItAKD  OF  DKHUn 

from  sale  under  former  judgment  does  not  render  his  judgment  lien  in- 
operative against  the  debtor  or  his  grantee,  in  the  event  either  should 
redeem  within  the  time  allowed  by  law. 

Bill  for  injunction.  Gregory,  Tilton,  &  Co.,  in  July,  1859, 
obtained  judgment  of  foreclosure  against  Downing  and  Poster 
for  $860,  and  the  premises  were  sold  under  this  judgment  to 
Gregory,  Tilton,  &  Co.  for  $500.  And  afterwards,  in  Febru- 
ary, 1860,  the  same  premises  were  sold  as  the  property  of 
Downing  and  Foster,  under  a  general  execution  to  Gregory, 
Tilton,  &  Co.,  for  $465,  to  satisfy  the  balance  due  on  the  judg- 
ment. In  July,  1860,  the  defendants  Millard  &  Co.  recovered 
a  judgment  against  Downing  and  Foster  for  $140.  And  in 
February,  1861,  the  plaintiff  purchased  from  Downing  and 
Foster  the  premises  in  controversy,  including  the  right  of  re- 
demption, and  soon  after  redeemed  the  property  from  the  aala 
to  Gregory,  Tilton,  &  Co.  In  January,  1861,  execution  waa 
issued  on  the  judgment  of  Millard  &  Co.,  and  levied  on  the 
premises,  which  were  advertised  to  be  sold.  And  it  was  to  re- 
strain this  sale  that  plaintiff  filed  his  bill  for  an  injunction. 
Answer  was  filed,  and  upon  motion  the  injunction  was  dis> 
solved  and  the  suit  dismissed.    The  plaintiff  appealed. 

Wright  and  Avery^  and  Bagg  and  AUen^  for  the  appellant. 
BurkSy  for  the  appellees. 

By  Court,  Lowe,  J.  Two  questions  arise  upon  the  facts  aa 
above  stated:  1.  Was  the  defendants'  judgment  a  lien  apon 
the  real  estate  sold  upon  the  execution  in  favor  of  Gregory, 
Tilton,  A  Co.?   2.  If  so,  could  the  defendants  enforce  this  lien 
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againgt  the  grantee  of  the  execution  debtor  without  first  re- 
deeming the  property  from  the  sale  to  the  said  Gregory,  Tiltoo, 

&Co.r 

The  appellant  holds  to  the  negative  of  both  questions.  In 
regard  to  the  first,  he  insists  that  after  a  sherififs  sale  of  a  debt- 
or's property,  the  debtor  has  nothing  left  in  the  property  sold 
except  the  naked  right  of  redemption,  which  is  i^ot  an  interest 
that  can  be  seized  and  sold,  nor  upon  which  a  subsequent  judg- 
ment can  operate  as  a  lien.  And  then,  again,  if  the  defend- 
ants should  be  held  to  be  lien  creditors,  they  should  have  re« 
deemed  the  property  purchased  by  Gregory,  Tilton,  &  Co., 
fHthin  nine  months  from  the  date  of  their  purchase;  and  hav- 
ing fiedled'to  do  so,  they  can  now  take  nothing  by  their  supposed 
lien,  especially  against  the  grantee  of  the  judgment  debtor. 

Under  our  statute  the  legal  estate  of  a  judgment  debtor  is 
not  divested  by  a  sale  of  his  land  under  execution,  until  after 
the  expiration  of  the  time  for  redemption,  and  the  title  has 
vested  in  the  purchaser  by  deed  from  the  sheriff.  Prior  to  the 
delivery  of  such  deed  (which  cannot  be  made  until  after  the 
time  for  redemption  runs  out),  the  legal  estate,  the  possession, 
and  usufruct  all  remain  with  the  execution  debtor,  and  is  an 
interest  of  value,  or  such  an  estate  as  may  be  the  subject  of  a 
lien,  or  of  a  sale  under  an  execution,  or  of  a  conveyance  by 
deed  from  the  debtor.  If,  during  the  interim  between  the  date 
of  the  sale  and  the  delivery  of  the  sheriff's  deed  to  the  pur- 
chaser, other  judgments  are  rendered  against  the  debtor,  it  has 
been  repeatedly  held  that  they  attach  as  liens  upon  the  debt- 
or's interest,  which  is  one  of  real  value,  consisting,  not  only  of 
the  legal  estate,  rents,  and  profits,  but  the  consequent  right  to 
discharge  the  lien  and  make  his  estate  absolute.  If,  under 
Bocb  circumstances,  the  debtor  should  sell  his  right  and  inter- 
est in  the  premises,  the  purchaser  would  take  it  subject  to  all 
the  liens  and  encumbrances  that  existed  upon  the  same  in  the 
hands  of  the  vendor.  Now,  the  courts  have  frequently  declared 
that  the  purchaser  of  lands  sold  on  execution  acquires  by  his 
purchase  no  more  than  a  lien  upon  the  lands  for  the  amount 
of  his  bid,  and  interest  during  the  time  allowed  for  redemp> 
tion.  He  acquires  no  right  or  estate  upon  which  he  could 
maintain  ejectment,  or  which  could  be  levied  upon  and  sold 
for  his  debts;  it  is  simply  an  inchoate  or  conditional  right  to 
an  estate,  liable  to  be  defeated  at  any  time  within  one  year  by 
the  pajrment  of  the  purchase-money  and  interest.  Inthecase 
at  bar,  the  plaintiff's  purchase  of  Downing  and  Foster  was  no 
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less  subject  to  the  lien  of  Millard  &  Co.  than  that  of  Greg- 
ory, Tilton,  &  Co.,  for  both  liens  rested  alike  upon  the  property 
at  the  date  of  his  purchase.  The  failure  of  Millard  &  Ca  to 
redeem  from  Qregory,  Tilton,  &  Co.  within  nine  months  lost 
them  that  right,  but  it  did  not  have  the  effect  to  render  in* 
operative  their  lien  against  his  debtors  or  their  grantee,  in  the 
event  either  should  redeem  within  the  time  allowed  them  by 
law.  These  principles  are  fully  sustained  by  the  following 
authorities,  made  under  statutes  not  essentially  different  from^ 
ours,  as  it  respects  the  questions  involved  in  this  case:  Vaughn 
V.  Ely,  4  Barb.  159;  Smith  v.  Colvin,  17  Id.  157;  Van  Renst^ 
laer  v.  Sheriff  of  Onondaga  County,  1  Cow.  443-501;  Bisaell  ▼.' 
Payn,  20  Johns.  8;  McLagan  v.  Brown,  11  111.  519;  Titu$  t. 
Leufia,  3  Barb.  70;  Ex  parte  Peru  Iron  Co.j  7  Cow.  640;  EverP^ 
ton  V.  Sawyer,  2  Wend.  507. 
Affirmed.  

PUBOHAHXB    AT    ExlOmON    SaLS    IS    NOT    ClOTHID    WITH   LWAXi   TOiM 

sntil  he  hM  received  sheriff's  deed,  but  has  only  a  lien  or  eqoitys  BeywoUU  ▼. 
HarrU,  76  Am.  Deo.  450;  McMillan  v.  Richards,  70  Id.  666. 

Judgment  AOAnrsrr  Owner  of  Equitt  of  Redemption  Docketed  aitib 
Degree,  but  before  sale,  is  a  lien  on  the  snrplns  proceeds,  but  is  not  snoh  a  htm 
if  docketed  after  the  sale:  Sweet  v.  Jacocka,  31  Am.  Deo.  252,  note  256;  wm 
McClung  v.  ^dme,  U  Id.  739.  But  in  McMillan  ▼.  RidumU,  70  Id.  665^  it  m 
held  that  the  mortgagor's  estate  after  foreclosure  sale  and  before  conveyanee 
to  the  purchaser  is  subject  to  the  lien  of  a  judgment  against  the  mortgagor; 
and  that  the  mortgagee  who  becomes  a  purchaser  for  leas  than  his  jndgmeat 
has  a  lien  upon  the  property  prior  to  that  of  the  redempttoner  for  the  balance 
unpaid.  See  also  the  note  to  this  case.  Id.  675,  676;  Bradley  v.  Sn^fder^  6S 
Id.  564.  In  some  states,  however,  it  is  held  that  a  judgment  debtor's  right 
to  redeem  property  sold  on  execution  cannot  be  sold  under  ezecntion:  Merry 
T.  Baaiwick,  54  Id.  434;  Watstm  y.  Reia^g,  76  Id.  746,  note  748.  The  prin- 
dpal  case  is  cited  to  the  point  that  if  the  debtor  or  his  grantee  redoem  land 
which  has  been  sold  in  part  satisfaction  of  a  subsisting  judgment,  the  pro^ 
•rty  at  once  becomes  liable  to  satisfy  the  unpaid  balance  of  the  execution  and 
other  subsisting  liens,  from  the  moment  of  such  redemption:  Crotbff  ▼.  Elbader 
Lodge,  16  Iowa,  405;  Siein  y.  Chambku,  18  Id.  177;  Omikorm  v.  ImUam^poSt^ 
tie.  R.  R,  Co.,  58  Ind.  16;  but  not  so  when  the  redtmptuMi  is  made  by  a  lisB* 
holder:  Harp  v.  Thode,  18  Iowa,  55. 


Davis  v.  Simma. 

U4  Iowa,  154.  | 
WiRinns  Interbooated  as  to  Possession  of  PiOFBmr  Aujkied  to  hat* 
BEEN  Wbonofulit  Taken,  with  a  yiew  to  show  prima  /aek  ownerships 
nay  be  asked  on  cross-examination  whether  he  knew  who  owned  the 
property;  but  the  refusal  of  the  court  to  allow  the  question  is  not  ground 
for  refusal,  where  the  court  oflfored  to  permit  a  recall  of  the  witness  bj 
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tlw  detedaati  u  the  adoptioii  of  this  oooim  la  a  matter  within  the  soand 
diaeretioa  of  the  court. 

iff  D  SOT  QbOUKD  IOR  RaVSRSAL  THAT  VkBDIOT  WAS  RSTUBNBD  AT  HaLF • 

FAST  Tax  O'clock,  p.  m.,  and  the  judgment  waa  not  entered  npon  the 
docket  nntil  the  next  day  at  eleven  o'clock,  a.  m.,  thoagh  the  atatnte 
proyidea  that  the  judgment  on  a  verdict  shall  be  entered  upon  the  docket 
forthwith. 

Action  for  damaguB.    The  opinion  states  the  case. 
Henderson  and  Boardman^  for  the  appellant. 
T.  Bnywnj  for  the  appellee. 

By  Court,  Wright,  J.  Plaintiff  sued  before  a  justice,  claim- 
ing damages  for  the  wrongful  taking  of  his  property,  to  wit, 
one  steer,  from  his  possession.  The  answer  controverted  all 
the  allegations  of  the  petition. 

On  the  trial,  a  witness  was  introduced  by  plaintiff,  who 
stated  that  his  premises  adjoined  those  of  plaintiff;  that 
the  steer  in  question  was  taken  from  his  premises  by  defend- 
ant. Plaintiff  then  asked  if  his  cattle  were  on  the  lands  of 
witness,  averring  that  he  wished  to  show  possession  and  prima 
fade  ownership.  To  this,  witness  answered  that  plaintiff's,  as 
well  as  the  cattle  of  other  persons,  were  on  his  lands.  On 
eross-examination,  witness  said  he  had  frequently  seen  other 
cattle  in  his  field.  Defendant  then  asked  witness  if  he  knew 
who  owned  the  steer  so  taken  from  his  premises  and  identified 
by  him.  This  was  objected  to  as  not  being  proper  cross-ex- 
amination. The  objection  was  sustained,  and  defendant  hav- 
hig  prosecuted  his  writ  of  error  to  the  district  court,  this  ruling 
was  there  affirmed. 

No  good  reason  occurs  to  us  why  this  inquiry  was  not 
proper.  And  yet  we  cannot  say  that  the  cause  should  there- 
fere  be  reversed.  The  justice  held  that  the  witness  could 
be  recalled  by  defendant,  or  the  same  fact  might  be  proved  by 
other  witnesses.  In  the  exercise  of  a  sound  discretion,  we 
think  he  might  direct  this  course,  and  that  defendant  would 
have  no  right  to  complain.  It  is  not  in  principle  different 
from  the  case  where  the  court,  under  particular  circumstances, 
permits  leading  questions  to  be  put  to  one's  own  witness, — or 
where  this  is  prohibited  to  an  adversary's  witness  who  shows 
a  strong  interest  in  favor  of  the  cross-examining  party.  In 
the  same  manner,  it  is  assimilated  to  the  inquiry  whether,  if  a 
party  is  once  entitled  to  a  cross-examination,  this  right  con- 
tinues through  all  the  subsequent  stages  of  the  cause,  though 
the  witness  should  be  recalled  by  the  opposite  party.    In  such 
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oaseSi  Mr.  Gieenleaf  Bays  that  the  general  oonne  of  the  ezaiui* 
nation  is  subject  to  the  discretion  of  the  judge,  and  that  it  is  not 
easy  to  establish  a  rule  which  shall  do  more  than  guide,  with* 
out  imperatively  controlling,  that  discretion:  1  Greenl.  Ev.  447. 

The  verdict  of  the  jury  was  returned  to  the  justice  on  the 
24th  of  January,  1862,  at  10:30  o'clock,  p.  m.  The  judgment 
was  not  entered  upon  the  docket  until  the  next  day  at  11 
o'clock,  A.  M .  Defendant  was  present  by  attorney,  and  pro- 
tested that  the  justice  had  no  power  to  then  enter  the  judg- 
ment. He  now  assigns  the  action  of  the  district  courts 
affirming  this  judgment,  as  error,  relying  upon  section  3895  of 
the  Revision  of  1860,  which  provides  that  the  judgment  on  the 
verdict  of  the  jury  shall  be  entered  uix>n  the  docket  forthwith* 
The  justice  returns  that  he  was  engaged,  and  could  not  sooner 
attend  at  his  office. 

To  do  a  thing  forthwith  is  to  act  immediately,  without  delaj^ 
directly.  But  it  is  always  proper  to  look  at  the  connection  in 
arriving  at  the  meaning  of  a  word.  In  this  case,  the  legislar 
ture  has  directed  that  the  justice  shall,  without  delay,  or  im* 
mediately,  enter  the  verdict  and  judgment,  because  there  is 
no  occasion  for  deliberation  on  his  part,  whereas  in  most  cases 
he  is  given  three  days  after  a  cause  is  submitted  to  him  for 
final  action.  But  it  is  not  intended  that  he  should,  at  the 
very  moment  of  receiving  the  verdict,  enter  the  judgment.  As 
was  said  in  construing  the  same  word  in  anotiier  statute,  in 
Lyon  V.  Camstocky  9  Iowa,  806,  'Hhis  is  giving  the  language  of 
the  act  a  strict  construction,  which,  we  think,  is  hardly  re* 
quired.  Some  liberality  is  to  be  exercised."  The  justice  is 
Dot  allowed  three  days,  nor  is  he  required  to  work  at  unreason- 
able hours.  The  case  of  Cfuthrie  v.  Hwnphreyj  7  Iowa,  28| 
does  not  conflict  in  the  least  with  this  view. 

Affirmed. 


OoasgJtuoriMi  mr  Wokdb  "Immidiatb''  akb  "FoBTHwira,"  iaatilatM 
oonoerning  the  entiyol  jndgmsnte:  Sao  SStlqf  v.  Ifoward^  45  Am.  Deeu  4iS^ 
and  note  449.  The  principal  case  ia  cited  to  the  point  that  the  word  "  forth- 
with,'\  in  the  Btatnte  providing  that  a  judgment  on  a  Terdiot  ahaU  be  entefed 
on  the  docket  forthwith,  meana  within  a  reasonable. time.  '*  The  jnatiea  maj 
certainly  atop  to  eat;  and  if,  aa  in  thia  case,  it  ia  late  in  the  oTening,  he  maj 
■top  to  aleep;  and  he  ought  not  to  do  official  labor  on  the  aabbath ":  Per 
Ode,  J.,  BureheU  y.  Caaady,  18  Iowa,  344. 

Pabtt  has  Riobt  to  CBoas-EXAMixrK  Wmncss  Fully  as  to  All  Facts 
Material  to  Case,  and  regularly  the  croes-ezamination  shoold  follow  tba 
direct  examination,  but  it  may  be  postponed  by  the  court,  pnmded  thia  does 
not  prejudice  the  party  who  has  the  right  to  cross-examine:  FtoUAy.  Timlcy, 
66  Am.  Deo.  413^  note  41& 
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Burton  v.  Knapp. 

FH  Iowa,  IM.] 

WOBM  ShMOV  OE  DULABATIONa  MaDS  BT  AlTAOHlCBfT  PLUHTirf  Loil« 

AFTER  JasuASCE  OF  Attachmxkt,  withoQt  OYidenoe  to  show  that  soch 
declantioiiB  reUted  directly  to  the  act  of  sning  out  the  writ,  are  itiad* 
nuBsible  in  action  on  attachment  bond  aa  tending  to  proye  malice  in  pro- 
cnring  the  writ. 

lamoDUcnoN  bt  Dkfekdast  vx  AcnoN  on  Attaciuibnt  Bond  or  Evi» 
DKNCB  OF  Pladttiff'b  Insolvsnot  at  the  time  of  the  isanance  of  the 
attachment  is  no  gnmnd  for  complaint  by  the  plaintifi^  where  the  plain- 
ti£f  first  introduced  evidence  of  his  solvency,  and  the  ooort  afterwards 
ziiled  oat  all  the  testimony  on  the  subject. 

PttAzariFF  a  Aanov  fob  Wbonofctllt  Suing  out  Attacbmsnt  must 
Show  that  the  defendant  had  not  good  cause  for  believing  the  facts  to 
be  tme  upon  which  he  based  his  affidavit  for  the  writ;  and  it  is  not  saf« 
fident  to  show  that,  as  as  a  matter  of  fact,  they  were  not  true. 

Action  on  two  attachment  bonds,  given  in  two  different  at- 
tachment Boitfl,  wherein  Knapp  was  plaintiff  and  Burton  da- 
fimdant.  Judgment  for  the  defendant,  and  appeal  by  the 
plaintiff.    The  opinion  states  the  case. 

McNuliy  and  JenningSy  and  C^Nid  and  Harvey^  tot  the  ap> 
pellant. 

WUaonj  Utleyy  and  Daud^  for  the  appellee. 

By  Court,  Baldwin,  G.  J.  The  first  question  presented  by 
the  counsel  of  appellant  is,  that  the  court  erred  in  excluding 
certain  derogatory  and  slanderous  words  spoken  by  the  de- 
fendant Knapp,  of  the  plaintiff,  Burton,  after  the  issuing  of 
the  attachments,  which  were  offered  by  plaintiff  as  a  drcum- 
stance  tending  to  show  the  intentions  of  Knapp  in  suing  out 
said  attachments.  The  words  which  plaintiff  proposed  to 
prove  the  defendant  had  used  were,  that  the  said  Burton  was 
a  rascal,  scoundrel,  and  thief;  that  he  was  a  forger,  and  that 
he  (Knapp)  could  prove  it.  The  comrt  permitted  the  plaintiff 
to  introduce  in  evidence  the  declaration  of  the  defendant,  made 
prior  to  the  issuing  of  the  writs  of  attachment,  but  excluded 
the  above,  because  they  were  uttered  long  after  the  writs  were 
issued. 

Words  spoken  or  declarations  made  by  the  defendant  long 
after  the  attachments  were  issued,  without  any  evidence  tend- 
ing to  show  that  such  declarations  related  directly  to  the  act 
€ft  suing  out  the  said  attachments,  were  certainly  inadmissibla 
There  is  nothing  in  the  evidence  that  tends  to  connect  these 
declarations  with  the  acts  of  the  defendant  in  obtaining  the 
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writs,  and  without  such  evidence  we  cannot  see  how  such  lain 
guage  tends  to  prove  malice  in  procuring  the  writs.  TheM 
expressions  may  have  been  superinduced  by  the  conduct  of 
the  party  after  the  attachments  were  issued,  and  ma>'  haw 
referred  to  other  and  different  transactions. 

The  second  assignment  of  error  presents  virtually  the  same 
question,  and  needs  no  further  consideration.  By  Uie  third,  it 
is  claimed  that  the  court  erred  in  permitting  the  defendant  to 
introduce  evidence  proving  the  insolvency  of  the  plaintiff.  In 
a  note  to  this  exception,  signed  by  the  judge,  it  is  stated  that 
"  the  court,  after  the  most  of  the  testimony  as  to  the  solvency 
of  the  said  plaintiff  was  before  the  jury,  ruled  it  out."  It  ap- 
pears, also,  from  an  amended  bill  of  exceptions,  that  the  question 
of  plaintiff's  solvency  was  first  introduced  by  the  plaintiff  him- 
self testifying  as  to  the  amount  and  value  of  his  property  when 
the  attachments  issued,  and  the  amount  of  his  liabilities.  Thm 
defendant  offered  to  show,  after  this,  by  evidence,  documentary 
and  otherwise,  that  the  plaintiff  was  insolvent  when  the  at- 
tachment issued.  To  this  the  plaintiff  objected,  and  this 
objection  was  sustained.  Taking  the  whole  of  these  excep- 
tions together,  we  think  this  cause  of  complaint  is  unfounded. 

The  fourth  assignment  relates  to  the  first  instruction  given 
by  the  court  to  the  jury.  The  part  objected  to  reads  as  follows: 
"In  this  action  the  burden  is  on  the  plaintiff  to  prove  a  wrong- 
ful suing  out  of  the  writ,  although  this  involves  the  proof  of  a 
negative.  This  he  may  do  by  showing  that  Knapp  had  no 
suflicient  cause  for  believing  that  plaintiff  had  disposed  of  his 
property  in  part,  or  was  about  to  dispose  of  it,  to  defraud  iiis 
creditors,  and  without  leaving  sufficient  for  the  payment  of 
his  debts,  or  for  stating  that  plaintiff  had  refused  to  pay  or 
secure  said  Knapp." 

It  is  claimed  by  the  counsel  of  appellant  that  this  instnio- 
tion  holds  the  principle  that  if  Knapp  had  sufficient  grounds 
to  believe  that  Burton  had  disposed  of  his  property,  or  was 
about  to  dispose  of  it,  to  defraud  his  creditors,  then  the  attach* 
ments  were  not  wrongfully  sued  out.  This  is  the  understand* 
ing  we  have  of  the  rule  of  law  thus  given  by  the  court  The 
question,  under  our  statute,  is  not  whether  the  facts  were 
actually  true  upon  which  the  attaching  plaintiff  bases  his 
affidavit  for  a  writ,  but  had  he,  exercising  that  degree  of  can* 
tion  that  a  reasonable,  prudent  man  should,  good  cause  to 
believe  that  which  he  had  stated  as  true.  This  we  regard  as 
settled  by  this  court  in  the  case  of  Winchester  v.  Cos,  4  O 
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Oreene,  121.  And  this  decision  is  recognized  as  correct  in 
Mcthnke  v.  Damon  &  Co.,  3  Iowa,  107;  and  also  (indirectly  at 
least)  in  Raver  y.  Webster,  Id.  502  [66  Am.  Dec.  96]. 

It  is  claimed  that  this  court  has  decided  in  the  case  of 
Drummond  v.  Stewart,  8  Iowa,  341,  that  the  cause  sworn  to  for 
an  attachjnent  must  exist  in  fact.  We  do  not  understand 
this  decision  in  this  way.  On  the  contrary,  from  the  language 
in  the  sixth  and  last  subdivision  of  the  opinion,  the  writer, 
Justice  Woodward,  again  recognizes  the  correctness  of  the 
ruling  in  the  case  of  Mahnke  v.  Damon  &  Co.,  3  Iowa,  107. 
The  other  instructions  given  and  refused  become  unimportant 
to  consider,  holding  as  we  do  upon  this  question. 

AflKrmed. 


Actions  iob  Wbongfui.  Attaghmxnts  and  Deibnses  thsbro.  —  In 
flia  examination  of  this  rabject^  it  i«  seen  at  once  that  it  miut  be  considered 
under  two  general  heads:  1.  As  to  actions  on  attachment  bonds;  and  2.  As 
to  actions  for  malicious  attachments.  While  many  of  the  rules  in  each  are 
dmilar,  and  applicable  to  both  classes  of  cases,  the  remedies  are  distinct,  and 
eannot  be  ocnsidered  in  any  respect  as  one  and  the  same.  It  is  uniformly 
decided  that  the  remedy  of  the  attachment  debtor  for  a  wrongful  attachment 
by  an  action  for  malicious  prosecution  is  not  affected  by  the  execution  of  the 
bondy  but  that  that  remedy  still  subsists:  Donntll  v.  Jcmes^  48  Am.  Dec.  69; 
KhrJaey  ▼.  /one*,  7  Ala.  622;  JUcCuUough  v.  Walton,  11  Id.  492;  Sluirpe  v. 
Hunter,  16  Id.  765;  PUnfd  ▼.  Hamilton,  32  Id.  235;  Pounds  y.  Hamner,  57 
Id.  342;  Sledge  r.  McLaren,  29  Ga.  64;  Churchill  v.  Abraham,  22  ni.  455; 
Lawrence  v.  Hagerman,  56  Id.  68;  Spaida  y.  Barrett,  57  Id.  289;  Pet^  r. 
Mereer,  8  B.  Hon.  51;  Senecal  v.  SmWi,  9  Rob.  418;  Bruce  v.  Coleman,  1 
Handy,  515;  Sanders  v.  Hughes,  2  Brev.  495;  Smith  v.  Story,  4  Humph.  169; 
Smith  v.  Eakxn,  2  Sneed,  456;  Preston  v.  Cooper,  1  Dill.  589;  and  it  seems  as 
well  settled  that  the  bond  is  not  Intended  as  a  mere  security  for  the  pay* 
ment  of  what  may  be  recovered  in  an  action  for  malicious  prosecution;  for  if 
so  intended,  it  should  be  conditioned  for  the  payment  of  damages  which  the 
defendant  might  sustain  by  reason  of  the  attachment  having  been  sued  out 
malicioasly,  and  without  probable  cause:  Drake  on  Attachment,  6th  ed., 
•eca.  156,  166;  PettU  v.  Mercer,  8  B.  Mon.  51;  Hoyden  v.  Sample,  10  Mo.  215; 
Dumdng  v.  Humphrey,  24  Wend.  31;  Bruce  v.  Coltman,  1  Handy,  615. 

Acnona  ok  Atiachmbnt  Bokdh.  —  The  statutory  provisions  found  in 
moet  of  the  states,  requiring  the  execution  of  a  cautionary  bond  by  an  at- 
tachment plaintiff,  is  said  to  modify  the  common-law  rule  which  allowed  a 
recovery  of  damages  for  wrongful  attachment  only  on  proof  of  malice  and 
wmnt  of  probable  cause;  and  to  give  the  defendant  recourse  against  the  plain- 
ti£F  on  the  bond  for  injuries  from  wrongful  attachment,  though  no  malice  ex- 
isted: PettU  V.  Mereer,  8B.  Mon.  51;  Kirhsey  v.  Jones,  7  Ala.  622.  In  absence 
of  other  provisum,  the  rules  applicable  to  actions  on  the  case  for  wrongful 
attskchment  wiU  apply  and  govern  the  procedure  in  actions  on  attachment 
bonds:  Hilly.  Rvthing,  4  Ala.  212;  Seay  v.  Greenwood,  21  Iowa,  491;  Pkdey 
V.  Reed,  26  Minn.  80. 

Aeerual  qfand  Bight  to  MahUain  Action,  —  A  right  of  action  accrues  to  the 
ebligee  in  an  attachment  bond,  as  soon  as  there  is  a  breach  of  its  conditiona. 
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What  would  amoont  to  a  fareaoh  is  depeodflnt  ia  each  cate  on  the  wok  Jing  of 
the  bond,  and  it  would  require  an  examination  of  the  entire  subject  of  bonds 
in  attachment,  and  of  the  provisions  of  the  yarious  statutes,  to  determin* 
what  would  amount  to  a  breach  in  every  possible  case. 

It  is  generally  held  that  a  recovery  of  damages  in  a  distinct  action  is  not  • 
forerequisite  to  an  action  on  the  bond:  ffemdon  v.  Fomeif,  4  Ala.  243;  Boot* 
wrightY.SteuHiri,Z7AT)L.6l6iChurtldUY.  Abraham  Bruce  y.  Cote- 

man,  1  Handy,  615;  SmUh  v.  Eakm,  2 Swod^ 456;  DidtinwnY.  McOraw, 4Baii±. 
168;  though  in  some  states,  from  the  peculiar  wording  of  the  statutes  or  b^ 
osBuse  of  the  form  of  the  bond  required,  it  has  been  held  otherwise:  Sledge  ▼. 
Lee,  19  Ga.  411;  SUrUng  C.  M,  Co.  v.  Code,  2  GoL  24;  Surfing  C.  M,  Co.  v. 
Hughes,  3  Id.  229;  Holecmtb  ▼.  ^oanooiiA, 34 Miss.  266;  Soeke/elkrY.  BogartMii, 
2  Hill,  616.  Thus  where  the  bond  was  oonditioned  to  pay  all  costs  and  dam- 
ages which  might  be  recovered  sgainst  the  obligors,  it  was  held  that  the 
amount  must  first  be  determined  by  judgment  in  a  suit  for  that  purpose: 
STnith  y.  EaBn,  2  Sneed,  456;  Sterlktg  C.  M.  Co.  v.  Coei,  2  GoL  24.  And  it 
is  held  that  at  all  events  the  validity  of  the  attachment  must  be  determioed 
in  some  manner  before  the  defendant  in  attachment  can  sue  on  the  bond: 
Nbile  V.  Thompeon,  3  Met.  (Ey.)  121;  Sloan  v.  MeCraden,  7  Les»  626;  AUg 
▼.  BMamekr,  56  Ma  226.  In  Pkdey  v.  Reei,  26  Minn.  80^  and  NnU  ▼• 
Thompeon,  eupm,  it  is  held  that  the  vacation  of  a  wrongful  attachment^  or 
that  there  was  no  opportunity  to  move  theref or,  must  be  shown  in  order  te 
recover;  but  not  where  the  attachment  proceedings  are  ea;  povie;  BUeew* 
Heaety,  61  HL  338.  A  successful  traverse  of  the  single  canse,  or  if  moiw 
than  one  is  assigned,  of  all  the  causes  of  attachment,  and  dissolution  there- 
for, entitles  the  defendant  to  sue  on  the  bond:  Harper  v.  Kege,  43  Ind.  220s 
JTbye  v.  Norton^  22  Kan.  374;  Kerr  v.  Beeee,  27  Id.  469;  and  this  before  the 
final  determination  of  the  suit  in  which  the  attachment  iBsaed:  Kerr  v.  Beeoe^ 
aupra.  In  these  actions,  it  has  been  held  that  the  truth  of  an  affidavit^  a 
plea  in  abatement  to  which  has  been  sustained,  cannot  be  inquired  intos 
Hoyden  v.  Sample,  10  Mo.  215.  In  Louisiana,  it  has  been  held  that  if  mm 
attachment  be  set  aside  for  irregularity,  that  fact  will  be  prima  fade  evi- 
dence that  it  was  wrongfully  obtained  in  an  action  on  the  bond:  Coos  v.  Roh^ 
tneon,  2  Rob.  (La.)  313.  But  it  has  been  held  otherwise,  and  with  apparent 
good  reason,  in  Sfiarpe  v.  Hunter,  16  Ala.  765;  Boatwright  v.  Stewart,  37  Ark. 
614;  and  Eaton  v.  Bartecherer,  5  Neb.  469;  the  court  in  the  first  case  aayii^ 
that  it  is  not  meant  to  include  technical  defects,  irregularities,  and  omiaaioiie 
in  the  phrase  ''wrongfully  suing  out  an  attachment,"  and  in  Qorretmrn  ▼. 
Zacharie,  8  Mart.,  N.  S.,  481,  it  is  held  that  where  an  attachment  ia  die* 
solved  for  irregularities  in  procedure,  the  sureties  on  the  bond  are  not  lisMe 
for  full  damages. 

A  judgment  for  the  defendant  on  the  merits  entitlas  the  obligee  in  tlie 
bond  to  sue:  Staie  v.  Beldsmeier,  56  Ma  226;  particularly  where  the  jndg* 
ment  is  the  result  of  &iilnre  of  the  plaintiff  to  prove  the  existence  of  the  debt 
which  was  the  basis  of  the  attachment:  Tvdoer  v.  Adame,  52  Ala.  254;  Xodb- 
hart  V.  WoodB,  38  Id.  631;  and  though  the  truth  of  the  affidavit  was  not  put 
in  issue:  State  v.  Beldemeier,  56  Mo.  226.  It  has,  however,  been  intimated  in 
Sackett  v.  MeCord,  23  Ala.  851,  that  even  a  juc^gment  on  the  merits  againet 
the  plaintiff  would  not  be  conclusive  evidence  that  the  attachment  was  wroaK- 
fully  sued  out.  In  Indiana,  it  has  been  held,  on  the  other  hand,  that  a  jnd^ 
ment  for  plaintiff  would  not  be  conclusive  against  defendant's  right  to  reoover 
on  the  bond:  Harper  v.  Kegs,  43  Ind.  220;  especially  where  there  was  proof 
of  maUoe  and  oppression  in  the  attachment;  but  this  ruling  is  a  strained  oiie» 


Deo.  1862.]  Bubton  v.  Enapp.  469 

ttod  not  adopted  ebewbere.  Thus  in  Spengler  t.  D(wy,  15  Gratt.  381,  it  la 
hM.  that  no  recovery  can  be  had  on  the  bond  where  both  the  attachment 
pcoeeeding  and  main  action  haye  been  sustained* 

Where  the  plaintiff  Yolontarily  abandons  his  attachment  suit,  it  has  been 
held,  in  some  states,  that  he  renders  the  obligors  on  the  bond  responsible  in 
damages:  Cox  v.  Rcbinaon,  3  Rob.  (La.)  313;  Penniman  v.  Richardaon,  3  La. 
101;  StaUY.  CNeaXlj  4  Mo.  App.  221;  while  in  others  it  is  held  differently: 
BoaiwHgkt  v.  SUwaari,  37  Ark.  614;  Pettit  y.  Mercer,  8  R  Mon.  51;  Cooper  t. 
as;  8  Bash,  219;  Nockka  v.  Efjff8peiler,  47  Iowa,  400;  the  courts  in  the  latter 
holding  that  if  there  was  a  cause  of  attachment  existing,  cr  the  attach- 
it  was  not  wrongful  or  malicious,  the  fact  that  it  was  not  prosecuted  or 
dismissed  would  not  entitle  the  obligee  in  the  bond  to  recover. 

In  SmUh  V.  StOTif,  4  Humph.  169,  mere  want  of  success  is  held  not  to  per 

■abject  the  obligors  to  liability;  and  the  defendant  can  only  recover  if  he 
actual  damage:  Ranming  v.  Reeves,  2  Tenn.  Ch.  263. 

Where  the  bond  is  to  pay  ia  case  of  failure  to  recover,  final  recovery  is 
meant  thereby:  BaU  v.  Oardner,  21  Wend.  270;  BermeU  v.  Broum,  20  N.  Y. 
99;  though  if  a  writ  of  error  does  not  operate  as  a  superaedecu,  it  will  not 
■fleet  the  defendant's  right  to  sue  on  the  attachment  bond,  even  while  the 
fliaan  case  is  pending  on  error:  Bing  Oee  v.  Ah  Jim,  7  Saw.  177. 

The  liability  on  the  bond  extends  only  to  the  writ  for  which  it  is  given, 
■nd  tiierefore,  if  attachment  proceedings  are  commenced,  a  bond  given,  and 
tbe  attachment  then  abandoned,  and  another  attachment  on  the  same  prop- 
erty levied,  *it  ia  held  that  the  bond  will  not  avail  as  a  security  on  the  second 
prooeediog:  Enrin  v.  Commercial  ds  R,  R.  Bank,  12  Rob.  (La.)  227. 

Form  <^AcUon,  — The  technical  form  of  action  is  of  little  consequence  since 
the  abolition  of  common-law  forms  of  action  in  most  of  the  states.  But  where 
it  is  of  consequence,  debt  is  the  proper  form,  though  covenant  has  been  held 
to  lie:  Drake  on  Attachment,  sec.  296;  Bill  v.  Rushing,  4  Ala.  212. 

Parties.  — The  proper  and  only  party  who  can  sue  on  an  attachment  bond  is 
the  defendant.  From  the  fact  that  in  most  states  the  statute  requires  the 
bond  to  be  given  to  the  people,  the  people  as  the  nominal  obligee  is  often 
tile  nominal  plaintiff,  but  the  action  is  always  to  be  brought,  if  not  in  the 
name  of  the  defendant  in  attachment,  at  least  for  his  use  and  benefit:  Wade 
on  Attachment,  sec  297;  Drake  on  Attachment,  sec.  162.  Thus  where  a 
bond  waa  given  to  the  United  States,  it  was  held  that  the  garnishee  might 
bring  an  action  on  it  in  the  name  of  the  United  States  to  his  use:  Barnes  v. 
WebatOr,  57  Am.  Dec.  232;  and  so  where  a  bond  was  given  to  the  sheriff  it 
was  held  that  the  suit  might  properly  be  brought  in  the  name  of  the  sheriff 
lor  the  use  of  the  parties  in  interest:  Wagner  v.  Romero,  3  Pac.  Rep.  50  (New 
Hex).  The  bond  not  being  iutended  for  the  benefit  of  others,  a  third  person 
whose  property  was  levied  on  and  seized  cannot  avail  himself  thereof,  and 
this,  though  the  bond  was  conditioned  for  the  payment  of  "all  costs  and 
damages  which  might  be  awarded  against  the  plaintiff,  or  sustained  by  any 
person,  by  reason  of  his  suing  out  the  attachment  *^  Davis  v.  ComTnonweaUh, 
13  Gratt  139;  Sdwards  v.  Turner,  6  Rob.  382;  Raspillier  v.  Browiison,  7  La. 
231;  nor  will  the  bond  inure  to  the  benefit  of  the  officer  executing  the  attaoh* 
ment:  MUcheU  v.  Chancellor,  14  W.  Va.  22.  If,  however,  the  bond  be  oondi- 
tkmed  to  pay  damages  to  third  persons  as  a  gamiahee,  the  bond  being  good 
am  a  common-law  bond,  though  not  authorized  generally  by  attachment  laws, 
win  anthorixe  a  suit  by  such  party:  Barnes  v.  Webster,  67  Am.  Dec  282. 
Wharo  the  bond  is  in  favor  of  all  of  several  defendants^  the  action  on  the 
bond  must  bo  in  the  name  of  all,  though  the  levy  of  the  attachment  mm  oo 
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the  separata  property  of  each:  Boyd  v.  Martin,  10  Ala.  700;  Mattermm  ▼. 
PfuTmey^  56  Id.  336;  and  likewise  in  the  case  of  a  bond  given  to  a  partnefship 
on  attachment  of  partnership  property:  Hearth  v.  Lent,  1  Cal.  410;  Akxamder 
T.  Jacoby,  23  Ohio  St.  358.  But  it  has  been  held  that  a  separate  right  of 
action  aocmes  to  thoee  of  several  defendants  who  alone  were  injured  by  ibm 
attachment,  and  that  it  is  not  necessary  that  the  defendants  against  whom 
the  attachment  was  rightfully  obtained  should  be  joined  either  as  plaintifib  or 
defendants:  Alexa/nder  v.  Jaeoby,  tupra.  The  suretiee  and  principal  obligor, 
whether  the  latter  was  the  attachment  pUuntiflf  or  not,  may  be  joined  &« 
parties  defendant  in  the  action  on  the  bond:  Jennings  v.  Joiner,  1  Cold.  64ft. 
If  the  principal  is  sued  alone,  the  sureties  cannot  be  made  liable  upon  the 
Judgment,  for  they  are  not  then  parties  to  it:  Bunt  v.  Bheum,  62  Iowa»  619. 
Where  an  administrator  suing  out  an  attachment  executes  the  bond,  deeerib- 
ing  himself  therein  as  administrator,  he  may  be  made  a  party,  and  be  liabla 
personally  on  the  bond,  but  he  cannot  be  sued  thereon  in  his  ropreeentatiTf 
capacity,  nor  can  he  subject  the  estate  to  an  action  for  damages  for  his  tortioaa 
conduct:  Oilmer  v.  Wier,  8  Ala.  72. 

Pleading,  —  It  is  a  general  rule  that  there  should  be  sufficient  in  the 
laration  to  show  the  execution  of  tho  bond;  that  the  proceedings  in 
ment  were  oppressive  and  injurious  to  the  plaintiff;  the  nature  of  tlM 
damages,  and  that  they  have  not  been  paid:  Wade  on  Attachment,  sec  299L 
In  ex  parte  attachments,  it  is  not  sufficient  to  assign  as  a  breach  of  the  oon- 
ditions  of  an  attachment  bond,  that  the  <lefendant  did  not  owe  the  debt  for 
which  the  attachment  was  sued  out;  ho  must  set  out  the  proceedings  ondar 
the  attachment,  and  show  that  a  judgment  was  given  against  him,  and  hia 
property  used  to  satisfy  it;  that  he  did  not  owe  the  debt;  and  that  the  at- 
tachment and  judgment  were  illegal:  HoaJiaw  v.  Iloaluue,  8  Blackf.  258.  It 
has  been  held  that  the  declaration  should  show  that  the  attachment  waa 
wrongfully  and  vexatiously  sued  out,  and  that  thereby  the  obligee  waa  dam- 
aged: Flanagan  v.  Oildirist,  8  Ala.  621;  even  where  the  attachment  haa  been 
quashed,  and  the  property  released,  and  these  facts  are  alleged:  SaUtm  ▼. 
BartacJierer,  5  Neb.  4C9.  Where  the  declaration  stated  that  the  attach  mant 
bad  been  wrongfully  sued  out  by  the  obligors  of  the  bond,  instead  of  atating 
that  it  was  so  sued  out  by  the  plaintiff  in  the  attachment  suit,  it  waa  held 
defective:  McCuUough  v.  Walton,  11  Ala.  492.  A  declaration  was  held  good 
on  special  demurrer,  which  alleged  that  ihe  attachment  was  issued,  tried,  and 
adjudged  to  be  void,  without  cause,  tortious,  and  oppressive,  and  c^eratad 
to  put  the  defendant  to  great  expense  in  defending  himself:  Morrie  v«  Priee^ 
2  Blackf.  457.  In  Sprague  v.  Parsons,  14  Abb.  K.  C.  320,  it  is  said  that  if 
the  attachment  be  void,  malice  or  want  of  probable  cause  need  not  b« 
averred.  In  Iowa,  owing  probably  to  the  peculiar  statute,  it  is  neoeasary  ta 
allege  that  the  plaintiff  in  attachment  had  no  reasonable  cause  to  beliere  tha 
allegations  in  the  affidavit,  and  it  is  not  sufficient  to  allege  that  they 
not  true:  Winchester  v.  Cox^  4  G.  Greene,  121;  Baver  v.  Webster,  66  Am. 
96;  Bunt  v.  BJieum,  62  Id.  619. 

The  defendant  cannot  deny  the  issuance  of  the  attachment,  when  it  la  r^ 
cited  in  the  bond:  Lotfe  v.  KidvoeU,  4  Blackf.  553. 

The  allegations  concerning  damages  should  show  the  real  damage  soatauBed 
and  intended  to  be  relied  on.  It  is  not  necessary  that  the  coats  and  axpanaaa^ 
i.  e.  tho  damages,  shall  be  assessed  prior  to  the  action  on  the  attachmeat 
bond,  but  the  complaint  must  allege  that  costs  and  damagea  have  aooraedt 
Didansm  v.  McGraw,  4  Rand.  158;  Winsor  v.  Orcmtt,  11  Paige,  678;  and  hn.T« 
not  been  paid;  aud  a  declaration  which  fails  to  aver  the  non-paymant  of  tliio 
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dMnagM  sustained  has  been  held  bad  on  demurrer:  Mkhael  t.  Thomas,  37 
lad.  SOU  Uhrig  t.  Smex,  32  Id.  493;  Ryder  v.  Thomas^  32  Iowa*  66;  Homer 
▼.  Harri&on^  37  Id.  378;  Pinney  v.  Hershfield,  1  Mont  367.  Where  the  claim 
the  amount  of  the  penalty  in  the  bond,  it  is  held  proper  to  assign  the 
k-payment  of  the  penal^;  but  if  the  damages  do  not  equal  the  amount  of 
liie  penalty^  an  aTerment  tiiat  the  damages  have  not  been  paid  is  the  proper 
Me:  £rt0y.  RvMng,  4  Ala.  212. 

Speoial  damagea  should  be  alleged.  Thus,  under  a  general  allegation  of 
damage,  it  la  held  that  the  value  of  traveling  expenses  cannot  be  recovered: 
Aols  V.  Blademan,  51  Ma  319.  So  under  a  claim  for  damagea  for  injury  by 
loaa  of  hire  and  services  of  attached  property,  a  verdict  for  its  value  will  not 
ba  aoatained:  Cox  v.  Bobinaon,  2  Rob.  (La.)  313.  But  an  allegation  tnat  de- 
iandant  has  been  oompelled  to  spend  large  sums  defending  the  attachment 
aait  waa  held  to  cover  special  damage,  including  attorney's  fees  and  hotel 
azpenaea:  Keiijfr.  BetmAamp,  59  Mo.  178.  In  Vorse  v.  PhUUpa^  37  Iowa»  428^ 
it  is  held  that  attorney's  fees  cannot  be  recovered  unless  specially  pleaded. 
In  Texas  damage  by  deterioration  of  goods  while  under  attachment  must  be 
specially  pleaded:  WaUaee  ▼.  FkAerg^  46  Tex.  35.  A  declaration  which  fails 
to  aver  the  non-payment  of  damages  sustained  is  bad  on  demurrer:  Mkhaei 
V.  ThomoB^  27  Ind.  501;  Ryder  v.  Thoma*^  32  Iowa»  56;  Piuneyr.  HenJ^fiM^ 
1  Mont.  367;  JTiO  v.  RiuMng,  4  Ala.  212. 

In  an  action  brought  after  dismissal  of  the  attachment,  and  appeal  taken 
from  such  dismissal,  it  was  held  that  plaintiff  might  amend  his  petition  to 
dbow  the  decision  rendered  on  appeal  subsequent  to  the  institution  of  the 
actum  on  the  bond:  McDankl  v.  Oardner,  34  La.  Ann.  341. 

Wndenee  and  Burden  qf  Proqf,  —  lu  actions  on  attachment  bonds,  the  writ 
and  retam  and  the  record  and  proceedings  in  the  attachment  suit  are  com- 
petont  evidence:  Raoer  v.  Wdtster,  66  Am.  Dec.  96;   WhUe  v.  Wyley,  17  Ala. 
167;  Jhwnmond  v.  Stewart,  8  Iowa»  341;  Hibbs  v.  Blair,  14  Pa.  St.  413.    And 
m  snch  actions  admissions  have  been  held  competent  evidence.    Thus  where 
the  statutory  ground  of  attachment  was  that  the  debtor  had  property  which 
ko  refused  to  give  in  payment  or  security  of  the  debt,  the  creditor's  admis- 
maa  that  the  debtor  had  offered  to  secure  the  debt  if  proven  against  him  was 
Md  oondnsive  against  the  creditor:  Drummond  v.  Stewart,  8  Iowa,  341.    So 
liie  admission  of  the  defendant  in  attachment  that  he  did  the  act  for  which 
Um  attachment  waa  iaaued  is  admissible  to  prove  that  the  attachment  waa 
not  wrongfully  sued  out;  and  so  would  proof  that  the  attachment  suit  was 
Wooght  on  the  advice  of  counsel  be  evidence  of  want  of  malice:  Raoer  v. 
Wdmtert  8  Id.  592.    It  has  been  held  that  the  decision  in  the  attachment  suit 
the  truth  of  matters  in  the  affidavit  is  conclusive  evidence  in  an 
on  the  bond:  Hoge  v.  Noritm,  22  Kan.  374;  Uayden  v.  Sample,  10  Mo. 
115;  Dumiing  v.  Humphrey,  24  Wend.  31.     lu  SackeU  v.  McCord,  23  Ala. 
851»  it  is  held  that  the  failure  of  the  attaching  plaintiff  to  sustain  his  action 
ia  nndoubtedly  prima/aek  evidence  in  support  of  the  defendant's  action  on 
Iba  bond;  but  is  not  conclusive  proof  that  the  attachment  was  either  wrong- 
Inlly  obtained  in  the  sense  of  being  merely  obtained  without  sufficient  cause, 
ar  (as  held  in  Raoer  v.  Webtter,  3  Iowa,  502)  that  the  attachment  plaintiff 
acted  willfully  wrong,  that  is,  maliciously,  in  suing  it  out;  nor  (as  held  in 
Noekko  V.  BgyopkUr,  47  Id.  400)  is  the  fact  that  the  attachment  was  volun- 
tarily dismissed  prima  fade  evidence  that  it  was  wrongfully  sued  out.    But 
it  is  held  that  if  no  malice  is  involved,  and  the  truth  of  the  facts  alleged  as 
the  ground  of  attachment  were  in  issue,  and  the  finding  thereon  is  for  the 
Mendant  and  against  the  plaintiff,  the  judgment  would  conclusively  estab- 
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liah  that  the  «ttaehmeat  waa  wrongfully  obtained:  MUehdl  t.  Mattiaglift  1 
Met  (Ky.)  237;  Boatwright  ▼.  Stewart,  Zl  Ark.  614;  and  likewise  as  to  a  judg- 
ment and  finding  on  an  iasne  aa  to  the  existence  of  the  debt  which  waa  tli« 
baaia  of  the  attachment:  Loekhari  v.  Wooda,  38  Ala.  631;  Tucker  ▼.  Adams, 
62  Id.  254;  OaddU  y.  Lord,  10  Iowa,  141.  Where  the  attachment  waa  di»- 
miaaed  on  account  of  technicalitiee,  the  plaintiff  in  the  attachment  waa  not 
allowed  to  ahow  hia  reaaona  for  aoing  oat  the  attachment:  SSbbt  y.  Blair,  14 
Pk.  St.  413;  but  on  the  contrary,  aee  fTood  y.  Barker,  76  Am.  Dec  346. 

In  the  abaenoe  of  proof  of  malice,  no  evidence  concerning  damagea,  othev 
than  of  direct  injury  reanlting  from  the  attachment^  should  be  received.  And 
proof  of  the  effect  on  defendant'a  credit  ia  not  admiaaible,  aa  will  be  seen  «ia- 
der  the  head  of  "  Damagea,"  below. 

Burden  qf  Proqf.  —  In  aotiona  on  attachment  bonds,  the  defendant  in  thia 
attachment  becomea  the  plaintiff,  and  aaaumes  the  burden  of  proof:  Bmjmam 
y.  Lehndoifft  8  Iowa,  96;  that  is,  the  burden  ia  on  him  to  prove  all  the  mate- 
rial facta  in  isaue,  and  that  the  attachment  waa  wrongful;  not  that  he  rnnat 
poeitively  and  affirmatively  prove  the  latter,  but  it  may  be  shown  by  pror»f 
of  auch  facta  and  circumstancea  aa  tend  to  eatabliah  the  wrongful  character  oi 
the  act:  VeUhe  v.  Ifagge,  8  Iowa,  163;  Dent  v.  Smith,  63  Id.  262;  BoatwrifffU  y. 
Stewart,  37  Ark.  614.  And  where  probable  cauae  is  set  up  as  a  defense,  the 
burden  is  still  on  him  to  prove  its  non-existence:  Dent  v.  Smith,  53  Iowa»  262. 
And  the  burden  is  on  the  defendant  in  attachment,  as  to  matters  arising 
under  a  counterclaim  for  damages  for  wrongful  attachment,  which  he  inter- 
poses against  the  demand  sued  on  in  the  attachment  suit. 

Damagea. — Damages  in  suits  on  attachment  bonds  are  meaaured  by  the 
terms  of  the  instrument:  Bamea  v.  Webster,  57  Am.  Dec.  232;  and  the  recov- 
ery cannot  exceed  the  amount  of  the  penalty:  IliU  v.  Bashing,  4  Ala.  212;  and 
therefore,  if  the  penalty  be  in  blank,  no  recovery  can  be  had:  Copeiand  ▼. 
Cunningham,  63  Ala.  394.  The  recovery  is  limited,  as  a  rule,  to  the  amoont 
of  actual  damages:  Reed  v.  Samuels,  73  Am.  Dec.  263;  Hays  v.  Anderson,  67 
Ala.  374;  Pounds  v.  ffamner.  Id.  342;  Moore  v.  WUhenburg,  13  La.  Ann.  342. 
But  iu  order  to  recover,  it  is  not  neceesai-y  for  plaintiff,  in  the  action  on  the 
bond,  to  show  that  he  has  paid  the  actual  damage  he  has  sustained:  Meteaf^ 
v.  Young,  43  Ala.  643.  The  allowance  for  damages  actually  suffered  shonld 
be  liberal:  Campbell  v.  Chamberlain,  10  Iowa,  337;  Lawrence  v.  Uagermam,  66 
HL  88;  OffuU  V.  Mkiwards,  9  Roh.  (La.)  00.  Where  the  attachment  iadiamiaaed 
for  mere  irregularities,  it  is  said  that  the  sureties  would  not  be  liable  for  fnO 
damages:  Garretson  v.  Zacharie,  8  Mart.,  N.  S.,  481. 

As  against  the  obligors  in  the  bond,  the  defendant  may  recover  for  direct 
injuries  only,  such  as  loss  from  deprivation  of  enjoyment  of  hia  property,  and 
the  coata  and  expenaea  incurred  in  getting  rid  of  the  attachment:  PettH  ▼. 
Mover,  8  R  Mon.  61;  Retdhar  v.  Berger,  Id.  160;  Alexander  v.  Jaoobjf,  23 
OhioSt.  358;  Smith  r.  Eakin,  2  Sneed,  ^Q,  It  haa  been  held  that  the  surety 
is  liable  to  the  defendant  in  attachment  for  all  damagea  up  to  the  tune  of 
redelivery  of  the  attached  property  where  the  attachment  is  diiHiiisaed  ae 
wrongful:  McReady  v.  Rogers,  1  Neb.  124.  The  matter  of  probable  canae  or 
good  feiith  in  issuing  attachment  is  not  involved  in  the  liability  of  the  attach- 
ment plaintiff  except  in  mitigation  of  damages,  and  will  not  affect  the  de- 
fendant's right  to  recover  against  him  the  actual  damage  he  has  sustained? 
Alexander  v.  Mutehinaon,  9  Ala.  825;  Donnell  v.  Jones,  48  Am.  Dec.  69;  Durr 
v.  Jackson,  69  Ala.  203;  Pollock  v.  Oaintt,  69  Id.  373;  Churchill  v.  Abrakeun, 
22  HL  456.  In  Sluxrpe  v.  Hunter,  16  Ala.  7Co,  it  was  lidd  thai  where  the 
attachment  suit  abated  because  of  a  defective  affidavit^  and  the  gronnda  for 
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Iha  attachment  were  jnst^  ftctnal  damages  could  not  bo  recoverod  in  an  action 
on  the  bond.  It  is  diffioolt  to  determine  what  is  actnal  and  what  is  specula* 
tiTo  damage.  Actual  damage  indndes  expenses  and  losses  incnrred  in  mak* 
ing  defense  to  the  attachment  proceedings  and  also  loss  occasioned  by  the 
deprmtion  of  use  of  the  property  pending  the  attachment;  or  by  illegal 
■ale  of  ity  or  injnry  to  or  loss  or  destraction  of  it:  Cox  y.*  Bobinaon,  2  Rc*b. 
(La.)  SIS;  PettU  t.  Mercer,  S  B.  Moo.  51;  Keify  ▼.  Beanchamp,  59  Mo.  17& 
WitinB  tiiis  definition  may  be  considered,  as  alrsady  stated,  costs  and  ez' 
penses  incnrred  in  proonring  the  discharge  of  the  attachment,  costs  and 
expenses  of  obtaining  testimony  on  the  trial  after  traverse  of  the  affidavit: 
Haifdtn  v.  Sanupkj  10  Mo.  215;  defendant's  costs  of  suit  generally:  Dumiing 
▼.  Hmtiphre^,  24  Wend.  31;  TrapnaUr,  McAfee,  3  Met  (Ky.)  34;  Winaar  v. 
Oremtt,  11  Paige,  578;  as  well  on  iqypeal  as  otherwise:  BewneU  v.  Brown,  31 
Barb.  158;  S.  O.,  20  K.  T.  99.  A  condition  in  the  bond  to  pay  all  oosU  that 
mig^t  aceme  has  been  held  to  cover  costs  on  the  trial  of  the  plea  in  abate* 
anant  to  the  affidavit:  Hoyden  v.  SampU,  10  Mo.  215. 

As  to  counsel  fees  generally,  it  is  held  that  the  defendant  will  be  allowed 
to  leoover  amounts  paid  to  counsel  for  servioes  in  defending  the  attachment 
suit:  TrapnaU  v.  McAfee,  77  Am.  Dec.  152;  OffuU  v.  Edwards,  9  Rob.  (La.) 
90;  Seay  v.  Oreenwood,  21  Ala.  491;  Burton  v.  SmUh,  49  Id.  293;  nigffhu  v. 
Mam^ietd,  62  Id.  207;  Dothard  v.  Shad,  69  Id.  135;  Morrier.  Price,  2Blackf. 
457;  Voree  v.  Phimpe,  37  Iowa,  428;  Porter  v.  Knighi,  63  Id.  865;  Phelpe  v. 
Coggetkad,  13  La.  Ann.  440;  Aeeesaory  TranaU  Co.  v.  McCerren,  Id.  214; 
Swift  V.  Pleeener,  39  Mich.  178;  Raymond  v.  Orcen,  12  Neb.  215;  Northrup  v. 
OwrreU,  24  N.  Y.  Snp.  Ct.  497;  but  see,  on  the  contrary,  Heath  v.  Lenl,  1 
CbL  410;  Hughee  v.  Brooks,  36  Tex.  379;  but  such  fees  only  are  recoverable, 
and  not  fees  for  defending  the  whole  case:  Porter  v.  KnUjIU,  63  Iowa,  365. 
Counsel  fees  paid  by  defendant  to  attorneys  employed  to  defend  the  garnishee 
from  liability  are  not  allowed:  Pounds  v.  Hamner,  57  Ala.  342;  Hays  v.  An' 
denon.  Id.  374;  Floumoy  v.  Lyon,  70  Id.  308;  nor  can  recovery  be  had  of  fees 
paid  to  counsel  for  services  in  the  action  on  the  bond:  Hays  v.  A  nderson,  57 
Id.  374;  Pkmib  v.  Woodmansee,  34  Iowa,  116;  Vorse  v.  Philip,  37  Id.  428; 
OfvU  V.  Edwoards,  9  Rob.  (La.)  90.  See ShuUt  v.  Morrison,  3  Met  (Ky.)  98,  and 
J^rapnaU  v.  McAfee,  Id.  34,  where  it  is  held  that  only  such  fees  as  sre  proved  to 
be  reasonabls  can  be  recovered.  In  Tyler  v.  Scfford,  3  Pac  Rep.  333  (Kan.), 
pl^ntiir  in  a  suit  for  damages  for  wrongful  attachment  employed  an  attorney 
from  another  county,  who  usually  attended  to  his  business,  and  he  claimed 
tEweling  expenses  of  such  attorney  as  part  of  his  damages.  The  court  left 
the  question,  as  to  whether  such  expenses  were  reasonable  and  proper,  to  the 
jury.  In  Texas,  the  court  refused  to  allow  for  the  defendant's  time  spent 
and  expenses  incurred  in  defense  of  the  suit:  Harris  v.  Finberg,  46  Tex.  79; 
Craddodt  v.  Ooodwin,  54  Id.  578;  and  in  Missouri  traveling  expenses  sre  held 
not  to  be  part  of  the  necessary  disbursements  occasioned  by  the  attachment: 
SiaU  V.  Bkuiman,  51  Mo.  319. 

In  the  class  of  damages  which  are  recoverable  is  embraced  depreciatum  in 
valae  of  the  property  by  reason  of  the  seizure:  Kisler  v.  Oarr,  34  CaL  641; 
LoweMiein  v.  Monroe,  55  Iowa,  82;  Miteheily.  Hareowi,  62  Id.  349;  and  this 
emmot  be  established  (so  it  has  been  held)  by  the  opinion  of  witnesses:  Pol- 
bdt  V.  OamU,  69  Ala.  373;  S.  C,  44  Am.  Rep.  519;  Alexcmder  v.  Jaooby,  28 
Ohio  St  358.  Where  the  property  seised  is  personalty,  depreciation  in  price 
widU  held  under  attachment  is  recoverable:  Frankel  v.  Stem,  41  (JaL  168; 
•ad  to  damages  are  recoverable  for  injury  to  material  procured  for  the  pur- 
^QM  of  performing  some  contract,  which  performance,  fay  reason  of  the  n^ 
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tachmflnt^  is  hindered,  and  the  property  allowed  to  go  to  wmate,  or  thereby 
depreciated  in  value:  Cctrpenier  v.  Sievena(m,  6  Bnsh,  259.  The  extent  to 
•rhioh  the  property  depreciates  is  held  to  be  the  measure  of  damage  to  the 
owner  whether  the  price  be  affected  by  actual  injury  to  the  goods,  or  by  ths 
changing  of  the  market  price:  Fleming  v«  Bailey,  44  Miss.  132;  and  the  same 
role  has  been  held  applicable  to  bonds  and  bank  notes  seized  on  attachment: 
Horn  T.  Bn^card^  11  Rob.  (La.)  259.  In  Hoag  ▼.  Norton,  21  Kan.  874,  it  wu 
held  that  recovery  might  be  had  for  loss  to  the  owner  of  growing  cattle,  by 
their  failure  to  increase  in  weight,  which  they  would  have  done  had  they  been 
left  in  the  owner's  possession*  It  has  been  held  that  the  cost  of  replacing 
property  would  be  the  measure  of  recovery:  Seke  v.  Belden,  48  Iowa,  451;  bat 
this  is  evidently  not  the  rule  applicable  to  all  oases,  as  is  evident  from  the  in- 
stances above.  Bent  of  a  building  in  which  goods  were  stored,  pending  de- 
tention on  attachment,  is  recoverable  as  part  of  the  damages  for  wrooghd 
attachment:  LowenstdnY,  ifonroe,  55  Id.  82;  MUehellT.  Aarcovri, 02 Id. 34a 
Where  the  property  is  of  such  a  nature  that  from  the  loss  of  its  nse  damage 
will  result,  the  value  of  such  nse  is  held  to  be  recoverable,  and  is  the  meaa- 
ore  of  damages  in  such  cases:  Bddhar  v.  Berger,  8  R  Hon.  180;  Carpentar  v. 
Bkwwum,  8  Bush,  259. 

Remote  or  speculative  damages  resulting  from  injuries  to  credit^  biisines% 
character,  or  feelings,  cannot  be  recovered:  Reidhar  v.  Berger,  8  R  Hon.  180; 
Donnell  v.  Jones,  48  Am.  Dec.  59;  FUjfd  v.  HamUton,  83  Ala.  235;  Higginew. 
Man^/Md,  62  Id.  267;  Pollock  v.  OcmU,  69  Id.  373;  HolBdaf  v.  Cohen,  34  A^ 
707;  Obeme  v.  Oaylord,  13  Bradw.  30;  Campbeli  v.  Chamberlam^  10  Iowa,  337; 
Staie  V.  l^omaa,  19  Mo.  613;  as  for  injury  to  his  credit^  etc.,  the  defendant 
must  in  general  obtain  relief  through  an  action  on  the  case.  In  Swift  v. 
Plesiner,  39  Mich.  178,  however,  where  the  defendant's  business  was  injured 
by  the  attachment,  all  the  facts  were  allowed  to  go  to  the  jury,  and  damages 
were  allowed;  and  likewise  in  Ohio^  it  being  there  held,  however,  tliat  onfy 
damages  for  necessary  loss  of  business  should  be  allowed,  and  not  for  possible 
injury  to  the  reputation  of  goods:  Alexander  v.  Jacaibif,  23  Ohio  St  S58l  In 
Brandon  v.  Allen,  28  La.  Ann.  60,  and  Heath  v.  Lent,  1  OaL  410,  it  was  held 
that  the  bttachment  of  realty  would  not  operate  to  depreciate  its  valuer  and 
hence  no  recovery  could  be  had  therefor. 

Becaose  one  attachment  usually  results  in  subsequent  attaehments  by  all 
of  the  defendant's  creditors,  it  does  not  follow,  if  the  first  attachment  is  de- 
feated, that  the  plaintiff  in  the  first  suit  is  responsible  for  all  damage  from 
the  other  attachments  because  of  such,  his  first  attack.  But  each  creditor  is 
responsible  alone  for  the  injury  occasioned  by  himself:  Mctrjiuze  v.  SohA' 
ekner,  59  Miss.  430. 

Exemplary  Damages,  —  As  a  rule,  in  actions  on  attachment  bond%  exem- 
plary daniages  cannot  be  recovered.  But  in  Johnson  v.  Farmers*  Bemk,  4 
Bush,  283,  it  is  held  that  even  in  actions  on  attachment  boods  against  the 
principal  obligor  and  the  sureties,  a  distinction  is  to  be  made  between  oases 
where  the  attachment  was  simply  wrongful,  because  it  was  unlawful,  or  the  af- 
fiant was  mistaken  as  to  the  facts,  and  where  it  was  willfully  wrong,  vezatioos^ 
or  unsupported  by  probable  cause;  and  that  in  cases  falling  under  the  former 
class,  the  recovery  is  limited  to  such  expenses  as  are  caused  in  defending 
against  the  attachment;  while  in  the  latter,  the  party  soing  on  the  bond  may 
recover  damages  commensurate  with  the  injury  sustained.  And  eoiorts  go 
still  further,  and  say  that  where  the  attachment  is  clearly  vexatioiiely  sued 
oat»  the  obligor  and  sureties  may  be  liable  for  vindictive  damages:  Read  t. 
SammeU,  73  Am.  Dea  253;  FloydY.  HamiUon,  33  Ala.  236;  Meteor. 
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^Id.643;  iJd^  ▼.  ^MierMMi,  67 Id. 374;  Aceeataiy  T,  Co.  y.  JlieOerrm,  IZhtk. 
Aon.  214;  but  in  mch  case  the  malice  most  he  averred:  Doll  ▼.  Cooper,  9  Lea» 
f76;  and  clearly  ertabliahed,  and  muat  also  be  shown  to  be  directed  to  the 
farty  complaining  thereof:  Wood  ▼.  Barter,  76  Am.  Dec.  346;  Pollock  t. 
^faati,  69  Ala.  373;  S.  C,  44  Am.  Rep.  519.  Mere  want  of  probable  or  re*- 
— nible  cause  is  not  soflScient  to  authoriae  the  recovery  of  such  damagest 
NordkanaB  ▼.  Petermm,  64  Iowa,  68;  and  advice  of  counsel  may  be  set  up  as 
•evidence  of  want  of  malice,  to  prevent  recovery  of  exemplary  damages:  Raver 
w.  WAtUr,  66  Am.  Dec  96. 

CoiiJilereiatni  amd  Set^, — The  matter  of  setoff  or  counterclaim  by  the 
dsCendant  against  the  plaintiff 's  action,  of  a  claim  under  the  bond  for  damages 
-iy  reason  of  wrongful  attachment,  will  be  governed  by  the  general  rules  gov* 
snung  Goonterdaims  and  set-ofi  against  contracts  generally,  as  provided  by 
the  statutes  of  the  various  states.  A  set-off  has  been  allowed  where  the 
^aou^pea  were  capable  of  liquidation:  VeUlu  v.  Ifaggt^  8  Iowa,  163;  Nordhaui 
▼.  Petermm,  64  Id.  68;  ffuni  v.  OUmort,  59  Pa.  St.  460;  Halfpewny  v.  BeU, 
as  Id.  128;  PhmkeU  v.  Samr,  101  Id.  366.  So  a  set-off  of  an  unliquidated 
has  been  allowed  against  an  action  on  the  bond  in  states  where  the 
concerning  sot-off  allowed  the  setting  up  of  an  unliquidated  demands 
V.  Oreen,  12  Neb.  216;  S.  C,  41  Am.  Rep.  763;  but  see,  conira^  Staie 
r.  eUridge,  66  Ma  684. 

D^enma  to  Actions  on  AUachmeiU  Bonds.  — Many  of  the  defenses  to  these 
♦ectiona  have  already  been  stated  or  suggested  above,  and  will  not  be  repeated 


A  general  rule  which  need  hardly  be  stated  is,  that  there  can  be  no  recov- 
an  a  bond  which  is  void  in  itself:  Benedict  v.  Bray,  2  CaL  251;  Copekmd 
r.  Cumunf^am^  63  Ala.  394.  In  the  latter  of  the  above  cases,  it  is  held  that 
•  bond  expressing  no  penalty  is  void,  and  cannot  be  validated  by  parol  proof 
•C  the  penalty  it  was  intended  to  insert.  If  the  bond  be  not  executed  in  con- 
isfinity  to  the  statute,  and  still  be  valid  as  a  common-law  bond,  it  will  be 
rfuttire  as  such,  and  the  irregularity  cannot  be  set  up  as  a  defense  to  an 
action  on  the  bond:  Barnes  v.  Webster,  67  Am.  Dec.  232.  The  fact  that  the 
^Qiid  has  been  destroyed  or  lost,  and  cannot  be  produced  on  the  trial,  is  not 
•eoessarily  a  release  from  liability  thereon:  Bennett  v.  Brown,  20  N.  Y.  99. 
The  fact  that  the  bond  was  not  given  until  after  the  issuance  of  the -writ  can- 
not be  set  up  as  a  defense:  Sumpter  v.  Wilson,  I  Ind.  244.  Nor  can  the  obli- 
gors in  the  bond,  when  sued  thereon,  deny  that  the  attachment  was  issued  as 
«eeited  therein:  Love  v.  KidtoeU,  4  Kackf.  663.  Technical  defenses  must  be 
tmised  in  the  trial  courts  or  they  will  not  be  noticed  on  appeal:  Northnsp  v. 
Oarrett,  17  Hun,  497.  It  is  held  to  be  no  defense  that  the  statute  under 
which  the  attachment  was  sued  out  is  void:  StaU  v.  Siarht  76  Mo.  666i 
Advice  of  counsel  in  bringing  the  attachment  suit  is  no  defense  to  sn  actum 
<or  a  wrongful  attachment,  though  it  may  be  shown  to  prevent  a  recovery  of 
eacemplary  damages:  Ra/eer  v.  WAster,  66  Am.  Dec.  96.  Incompetency,  at 
for  instance,  insanity,  has  been  held  not  a  defense  on  the  part  of  one  who 
fMoally  transacted  his  own  business,  and  was  not  known  to  be  insane  by  tha 
eliligee  at  the  time  the  bond  was  executed:  Behrens  v.  McKenade,  23  Iowa,  333. 

The  mere  fact  that  the  surety  has  given  up  to  his  principal  all  collateral 
eecnrity,  which  he  had  for  his  own  indemnity,  thinking  the  suit  ended,  is  no 
■Aefenae  on  his  part:  Kerr  v.  Reees,  27  Kan.  469.  The  surety  may  be  released 
liability  by  the  surrender  of  other  security,  which  he  has  received  from 
attachment  plaintiff,  to  the  extent  thereof:  Baird  v.  Rice,  1  Gall,  18.  So 
km  is  entitled  as  a  matter  of  defense  to  the  benefit  of  all  payments  made  by 
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his  prinoipAl:  Baart  t.  Amutrmg^  S3  N.  Y.  Sup.  Ct.  19.  Destmotioo  of  th* 
property  attaohod  will  not  reUere  the  surety  from  liability:  Irvin  ▼.  Bawatd, 
S7  Ga.  18. 

Belief  in  the  tmth  of  the  allegatioiiB  of  the  affidavit^  if  they  are  really 
false,  is  no  defense  to  an  action  on  the  bond:  PeUU  v.  Mercer^  8  B.  Men.  61| 
Akxander  Y.  Htadunmrn,  9  AIa.  925;  ChwrehmY.Abmham,22m.4S6i  theogb 
in  Iowa  the  oontrary  is  the  established  law,  and  this  may  also  obtain  in  other 
states:  JUmer  ▼.  Webster,  66  Am.  Dea  96;  Wineheaier  t.  Ooae,  4  G.  Ore—ff, 
121;  JUahnhe  v.  Damon,  3  Iowa,  107;  BurUm  v.  Knapp,  14  Id.  196;  KorssT. 
PhOBpe,  37  Id.  428;  Carey  t.  Gunmmm,  51  Id.  202;  BurU  v.  Bheum,  52  Id.  619. 
It  is  neither  a  defense  nor  a  circumstance  in  mitigation  of  daipvges  that  the 
elaim  sued  on  was  a  jnst  one,  if  the  ground  for  attachment  dii*  not  exist;  lor 
the  claim  may  be  yaat,  and  yet  the  attachment  wrongful,  and  even  willfully 
wrongful:  Drummimd  t.  Stewart,  8  Iowa,  341.  While  it  is  no  delsBae  timl 
other  grounds  of  attachment  than  those  on  which  the  writ  was  iasoady  aod 
which  failed  to  sustain  it,  existed,  such  fact  may  be  shown  in  mitigatiiw  of 
damages:  Loekhart  ▼.  Woods,  38  AU.  631;  and  the  same  may  be  said  whefe^ 
though  the  attachment  failed,  the  same  property  was  subseq[uently  seiaed 
and  sold  on  another  writ  for  the  same  debt  which  was  the  basis  of  the  fonnar 
attachment:  Earl  v.  Spooler,  3  Denio,  246.  Bat  it  cannot  be  shown  in  miti- 
gation .of  damages,  any  more  than  it  can  be  set  np  as  a  defense,  that  tb* 
attachment  was  iuned  under  a  void  writ:  JCelly  t.  Ar^er,  48  Barb.  68w  Ttm 
attachment  plaintiff  cannot  set  up  in  defense  of  a  wrongful  attachment  ihmM 
the  attached  property  was  not  the  property  of  the  defendant  in  attaehmsnt^ 
if  he  avers  in  his  complaint  that  it  is  the  defendant's:  Bnmiom  v.  AUm^ 
28  La.  Ann.  60.  But  see  the  case  of  Pinson  v.  Kinh,  46  Tex.  26^  where  oa 
attachment  of  property  as  that  of  defendant,  and  which  proved  not  to  be  ham^ 
the  defendant  was'not  allowed  to  recover  actual  damages  to  himealf  by 
ing  his  detention  pending  the  decision  in  the  attachment  suit. 

JAabUUy  for  Sekure  qf  Exempt  Property.  —  The  plaintiff,  where  he 
the  purchaser  of  exempt  property,  seised  on  his  attachment^  with  knowled^s 
of  its  character,  is  liable  to  the  debtor  for  the  value  thereof:  Murphy  v.  8ker^ 
man,  25  Minn.  196;  but  he  is  not  liable  for  tiie  officer's  acts  in  refusing  to  m&% 
ofi^  or  allow  to  be  selected,  property  claimed  to  be  exempt:  Mkkels  v.  Stork, 
44  Mich.  2. 

Liability/or  Sekture  qf  Property  qf  Third  Permms.  —A  pbuntiff  in  attaoh- 
men  is  liable  for  levying  upon  the  property  of  one  other  than  the  defendant: 
Meade  v.  Smith,  16  Conn.  340;  Songster  v.  Oommofmoeatih,  17  Gratt  124;  Sks^ 
V.  Morgan,  9  Mairt.  (La.)  592;  WoodJberry  v.  Long,  8  Pick.  543;  OaidmOL  ▼. 
AmM,  8  Minn.  265;  Ford  v.  Dyer,  26  Miss.  243;  Mareh  v.  Badcms,  16  Barbw 
483;  and  this  would  include  a  levy  upon  and  ssle  of  partnerahip  propariy  ia 
an  action  against  an  individual  partner:  Haiynes  v.  Knamles,  36  Midi.  Un* 
And  the  plaintiff  is  as  well  liable,  if  he  ratify  sueh  a  wrongful  levy  by  tlM 
attaching  officer,  though  originally  made  against  his  express  direotioa; 
V.  NeUon,  117  Mass.  458;  Oestrieh  v.  OreenboMm,  9  Hun,  242;  and  this  is 
rule  whether  the  attachment  proceedings  were  regular  or  not. 

MAUdouB  ATTAOHMXiiTa.  — We  have  just  considered  the  liaU 
attachment  bonds,  for  wrongful  attachments,  and  have  stated  a  number  of 
general  rules  applicable  to  all  attachments  improvidently,  wroogfullj,  or 
maliciously  sued  out.  It  is  now  the  intention  to  diMuss  the  additional 
special  rules  applicable  to  attachments  vexatioosly  or  malicionsly  soed  oak 

It  is  uniformly  held  that  an  attachment  plaintiff  may  be  subjected  to 
ages  fdr  attaching  the  defendant's  property  maliciously  and  withoBt 
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aMM:  Dnke  on  AttMbneat^  mq.  726;  and  hi*  remedy  in  fhia  ngud  is  nol 
in  any  way  interfared  with  by  the  plaintiif  in  the  attachment  8iiit»  haying 
fifen  n  bond  to  pay  a|l  oosta  and  damag^e  for  wrongful  iaananoe  of  the  at- 
taofammit^  as  haa  already  been  stated  at  the  head  of  this  note^  where  a  laqfe 
nnmber  of  oases  so  ^i«'^"»g  are  also  colleoted.  Kor  is  the  defendant  pre- 
cluded from  his  aotion  for  damagea  by  having  given  a  delivery  bond  for  prop* 
sr^attaohed:  Aleaoimdtr  v.  Jaeobff^  23  Ohio  St  368;  nor  again  by  having  con- 
eantsd  to  a  dismissal  of  the  attachment  suit:  Spamldhig  y.  WaUeU,  101a,  Aon. 
105;  OMfly  y.  WaOeu*,  36  Gkd.  462. 

ICalioe  is  indispensable  to  an  action  on  the  case,  for  wrongful  attachment: 
MeKeOarY,  CimO,  34  Ab.  336;  Benacm  v.  JTcCby,  36  Id.  710i  Anattachment 
by  a  plaintiff  knowing  that  he  had  no  canse  of  aotion  is  primayacis  malicious: 
Mfen  y.  Wright^  44  Iowa»  38;  Hargerd  v.  Spt^ord,  46  Id.  11;  Spenglery.  Davy^ 
IS  Gratti  311;  and  where  there  is  no  evidence  of  any  canse  of  actum,  the  jury 
aoay  infer  plaintiff's  knowledge  of  the  tiust  that  his  action  was  groundless: 
hu  y.  Barthohmew,  9  ComL  309.  Ihis  action  cannot  be  maintained  against 
an  attachment  pkintiff  for  malicious  attachment  obtained  without  his  knowl- 
edge^ aa  by  an  attorney  employed  to  collect  a  debt:  Grkaqf  v.  Jcnea,  7  Ala. 
022;  PoOods  v.  OanM,  60  Id.  373.  But  if  the  plaintiff  had  given  the  attorney 
esrte  bkmeke  to  use  his  name  in  the  commencement  of  snita,  he  cannot  shield 
himself  this  way :  JSAuey  V.  WaUace,  36  GaL  462;  Woodv.  Wier,  5  B.  Man.  644. 
When  an  affidavit  it  shown  to  be  willfully  false,  a  case  of  malicious  attach- 
BMnt  is  made  out:  Ndmm  v.  Damdmm^  82  HL  646;  Timdhmn  v.  Warner,  9 
Ohio^  103.  And  if  no  vaUd  debt  exist,  the  rule  is  appUoable:  NelMn  v.  Don- 
Mbon,  82  DL  645.  Where  the  statute  provides  for  no  indemnity  bond  against 
damage  by  mere  errors  of  judgment  or  mistakes  of  procedure,  the  plaintiff 
can  oaily  be  held  liable,  on  failure  of  his  suit,  for  malicioualy  prosecuting  his 
action:  Sledge  v.  MeLoartn,  29  Ga.  64;  Prttkm  v.  Cooper,  1  DilL  689. 

Inability  may  arise  as  well  on  a  foreign  as  on  a  domestic  attachment: 

WUeg  v.  Trahoidc,  14  Tex.  662.    It  is  not  essential  to  a  recovery  that  the 

attachment  plaintiff  himself  should  have  directed  the  levy.    If  he  made  the 

affidnvit,  maliciously  and  vezationsly,  it  is  sufficient:  Walaer  v.  Thie^t  66 

MolSO. 

MaSee — Probable  Cause — Bvidenee  —  Burden  qf  Proqf,  — In  an  aotion  for 
maliflions  attachment,  the  burden  of  proof  of  malice  would  be  on  the  plaintiff 
therein  seeking  to  establish  it:  COradg  v.  Julian,  34  Ala.  88;  Lawrence  v. 
Bagerman,  66  SL  68;  S.  C,  8  Am.  Rep.  674;  WUeon  v.  Outiaw,  Minor,  367; 
McLamgkMn  y.  Dam,  14  Kan.  168;  MUdM  v.  MaUinglp,  I  Met.  (Ky.)  237; 
Aeeeteory  T^ramnt  Co,  v.  McCerren,  13  La.  Ann.  214;  Myere  ▼.  Farrell,  47  Ala. 
281.  Malice  in  such  cases  would  seem  to  be  a  legal  inference  from  want  of 
probnUs  cause,  and  the  fact  of  want  of  probable  canse  a  question  for  the 
Jnry.  But  the  anthorities  do  not  support  this  view,  and  the  decided  cases 
•earn  to  bold  that  the  question  of  probable  cause  is  one  for  the  jnry  from 
which  they  may  infer  malice:  HolUday  v.  Sterling,  62  Mo.  321;  MaiyfiM  v. 
Cotton,  21  Tex.  1;  W%Lli»  v.  McNeO,  67  Id.  476.  Probable  canse  may  itself 
be  inferred  from  other  facts,  as  the  faluty  of  the  affidavit,  that  the  debt  was 
not  dne^  etc. :  Nelmm  v.  DankUon,  82  IlL  646;  and  consists  of  a  reasonable 
belief  in  the  existence  of  facts  necessary  to  sustain  an  attachment,  such  belief 
bsmg  founded  on  dronmstances  which  would  be  sufficient  to  produce  sooh 
a  belief  in  a  man  of  ordinary  caution;  that  is,  it  is  belief  founded  on  reasonable 
l^oonda:  Spengler  v.  Davy,  16  Gratt.  381;  SpakU  v.  BarrtU,  67  DL  289; 
&  a,  11  Am.  Bep.  10;  McOuUough  v.  Oriehobber,  4  Watts  &  S.  201.    If  a 

an  action  knowing  that  he  has  no  just  canse^  this  is  held 
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eyidenoe  of  malice:  Ive$  t.  Bctrihohmew^  9  Conn.  909;  AUxandary.  Ilarrimm^ 
88  Mo.  258.  Where  the  jadgment  in  the  original  anit  on  the  merits  wtmMr 
against  plaintiff,  it  was  held  that  this  was  condiisiTe  evidence  against  him  «• 
the  question  of  probable  cause  in  an  action  for  malicious  attachment;  Jmam- 
r.  Eirhae^,  10  Ab.  839;  FeaaJe  t.  Strnprnm^  2  IlL  90;  Pixle^  v.  Reed,  26  MiaoA. 
80;  Bump  t.  BeOa,  19  Wend.  421;  Fortmanv.  BoUier,  8  Ohio  St  54a  Where 
there  was  no  debt  there  can  be  no  good  faith  in  swearing  to  the  oontnix, 
and  therefore  no  reasonable  ground  to  belieTe  what  plaintiff  must  know  b0^ 
to  be  true:  Mjfere  v.  Wright,  44  Iowa,  88;  and  likewise  where  the  debt  wi» 
not  due  and  plaintiff  knew  it:  Nelmn  v.  DarUelsoH,  82  BL  645.  So  if  ikm 
plaintiff,  though  having  a  cause  of  action,  alleges  facts  as  ground  for  the  a^ 
tachment,  knowing  them  to  be  &]se,  this  is  held  evidence  of  malice:  Tmrnb^ 
mm  V.  Warner,  9  Ohio,  103.  The  malice  must  be  against  the  defendant  i» 
attachment;  if  against  a  third  person,  it  will  not  be  ground  for  damafHs 
Wood  V.  Barher,  76  Am.  Deo.  346.  Where  one  sued  an  attaohment  out  ef  » 
court  having  no  jurisdiction,  this  was  held  evidence  of  malice:  B«m  w» 
Maud,  8  K.  J.  L.  862.  If  an  attachment  is  properly  sued  out^  but 
property  attached  is  afterwards  maliciously  detained,  it  is  held  that 
action  for  malicious  attachment  will  not  lie:  8Ume  v.  8w{fi,  16  Am.  Dee. 

Belief,  reasonably  founded,  in  the  ezitftence  of  the  grounds  for  attaohmeai^ 
though  the  facts  alleged  be  untrue,  is  held  to  be  evidence  of  probable  eaaaas 
Wmxm  V.  HuiOer,  3  Hawks,  545;  MdCvUough  v.  OriskMer,  4  Watts  ft  CL 
201;  8mUh  v.  Story,  4  Humph.  169.  But  mere  representations  by  a  thiirA 
party,  and  without  further  inquiry  by  plaintiff,  are  not  suffidont  to  ji 
such  belief  on  plaintiff's  part  so  as  to  be  a  defense  to  an  action  for 
attachment:  ScMnnff  v.  MeArdXe,  13  Tex.  36a  The  declarations  of 
debtor  that  he  was  about  to  leave  the  state,  made  just  prior  to  the 
ment,  were  held  not  admissible  for  the  attachment  plaintiff,  if  they  had 
come  to  him  until  after  the  attachment,  as  then  they  ooold  not  have  ii 
enced  his  belief:  Harie  v.  Taylor,  13  Ala.  324.  Evidence  that  other 
ments  had  been  issued  prior  to  his  own  has  been  held  admissible  as 
for  the  attachment  plaintifl^  tending  to  rebut  the  presumption  of  malios^  ■» 
that  it  strengthened  his  belief  in  his  grounds  for  attachment:  ToKhororngk  w* 
Hudson,  19  Ala.  653;  OoldmUth  v.  Pkard,  27  Id.  142;  LodAart  v.  IfoMi^ 
88  Id.  631.  Advice  of  counsel  has  often  been  set  up  as  evidence  of  probatija 
cause,  but  it  is  held  at  most  to  be  but  a  fact  to  go  to  the  jury,  from  whaik 
they  may  infer  probable  cause:  Baver  v.  Wd>eter,  69  Am.  Dec.  06;  Jaeoba  i^ 
Crum,  62  Tex.  401;  see  also  Stone  v.  Swift,  16  Am.  Dea  849;  AkoBomderwL 
Barriaon,  38  Mo.  258. 

It  has  been  held  that  the  plaintiff  as  a  defense  to  show  probahla 
may  prove  the  existence  of  other  grounds  of  attachment  than  that  on 
his  attachment  did  issue:  Kirkaey  v.  Jones,  7  Ala.  622;  Lod^mi  v.  ITood^ 
Id.  631.    And  to  repel  the  presumption  of  malice,  evidence  has  even 
admitted  of  the  fact  that  defendant,  in  another  state,  ran  away  to 
debtors:  MeUon  v.  Troutman,  15  Ala.  635. 

Any  evidence  going  to  show  the  justice  of  plaintiff's  demand,  tboofi^  it- 
does  not  prove  probable  cause,  tends  to  do  so^  and  is  admissible  for  that  pev^ 
pose:  Jfarekall  v.  Betn^r,  17  Ala.  882.    Where  plaintiff  has  recovered  jucls- 
ment»  it  has  been  held  conclusive  evidence  of  probable  cause  until 
Jon€$  V.  Kirkaey,  10  Id.  839;  Durr  v.  Jaehon,  59  Id.  203. 

Form  {if  Action  and  Time  within  Whieh  It  may  be  BrougkL—Whsn  the 
mon-law  forms  of  action  exist,  oase  is  ordinarily  the  proper  f onn  of 
ShoKT  T.  WhUe,  8  Am.  Dec  780;  Seay  v.  Ch-eemeood^  21  Ala.  491; 
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Siaar,  2  Litt.  231;  /vy  ▼.  BamharO,  10  Ho.  151;  Tomimmm  ▼.  Worner,  9 
Ohio  St.  103;  bat  where  the  plaintiff  has  directed  a  levy  on  the  property  of 
a  third  person,  or  when  the  levy  is  for  any  reason  nnaathorised  and  vou^ 
trespass  would  be  the  proper  form:  Lpom  v.  Yate$,  62  Barb.  237;  Lamb  v. 
Da^.  8  Vt  407. 

The  action  will  not  lie  until  the  attachment  shall  have  tflvmhiated  in  favor 
of  the  defendant:  Bump  v.  BeUa,  19  Wend.  421;  Bm  v.  Z^ewb,  Minor,  382; 
NoUe  V.  Thompmm,  3  Met.  (Ky.)  121;  Pnf«y  v.  ^eei^  26  Minn.  80;  Bhan  v. 
MeCrttdteH,  7  Lea,  026;  Stewart  v.  SmmAon^  98  U.  S.  187;  but  a  faUure  to 
aUege  that  such  is  the  case  will  be  cured  by  verdict:  See  cases  just  cited,  and 
Feaak  v.  Shnprnm^  1  Scam.  30;  Spaids  v.  Barrett,  57  TIL  289.  .By  the  above, 
however,  it  is  not  to  be  understood  that  the  main  action  must  be  conclude^L, 
bat  only  the  attachment  part  of  it:  Bliss  v.  Heasty,  Gl  Id.  338.  It  is  not 
neosseary  to  bring  an  action  on  the  bond  before  the  action  for  malicious  prose- 
oution  will  lie:  Smith  v.  Story,  4  Humph.  169. 

Pleading.  —  Malice  and  want  of  probable  cause  must  be  alleged  to  suBtaia 
an  action  for  malicious  attachment:  Preston  v.  Cooper,  1  DilL  589;  but  thii 
particular  language  need  not  be  used  if  the  equivaleut  be  stated:  Spaids  r. 
Barrett,  57  111.  289;  S.  C,  Jl  Am.  Rep.  10;  Kinsey  v.  Wallace,  36  Cal.  G2. 
But  it  u  not  sufficient  to  allege  that  the  attachment  issued  without  legal  or 
Justifiable  cause;  want  of  probable  cause  must  be  alleged:  King  v.  Afontgorn- 
ery,  50  Gal.  115;  Ives  v.  Bartltolomew,  9  Conn.  309;  Sledge  v.  McLaren,  29  Oa. 
64;  Lawrence  v.  Hagerman,  56  111.  68;  Spaids  v.  Barrett,  57  Id.  289;  MitcheU 
r.  Mattingly,  1  Mot.  (Ky.)  237;  Wood  v.  Weir,  5  R  M<m.  544;  Seneeal  ▼. 
fiuth,  9  Rob.  (La.)  418;  Aeeessory  T.  Co.  v.  MeCerren,  13  La.  Ann.  214; 
Lktdsay  v.  Lamed,  17  Mass.  190;  WiOs  v.  Noyes,  12  Pick.  324;  Bump  v. 
Betts,  19  Wend.  421;  Boon  v.  Maul,  8  N.  J.  L.  862;  WUGams  v.  Hunter,  I 
Hswks,  546;  McCuUough  v.  Orishobber,  4  WatU  &  &  201;  TomUnson  v.  War- 
mer, 9  Ohio»  103;  Fortsnan  v.  Bottier,  8  Ohio  St  548;  WUey  v.  Trahoiei.  14 
Tex.  662;  Tomig  v.  Oregorie,  3  Call,  446.  An  allegatian  that  the  writ  was 
■ned  ont  "wrongfully  and  without  good  cause"  has  been  held  sufficient: 
Spesigler  v.  Davy,  15  Oratt.  881.  Plaintiff  should  aver  in  his  declaration  io 
an  action  for  malicioas  attachment  that  the  affidavit  in  the  attachment  pro> 
oeeding  was  fslse^  before  the  otlier  party  can  be  called  on  to  sustain  the  truth 
of  it:  Tiller  t.  Shearer,  20  Ala.  527;  Dunn  v.  Jackson,  59  Id.  203;  Floumof 
w.  Lyon,  10  Id.  W^ 

Damages.  —  In  some  respects  the  measure  of  damages  is  the  same  for  wrong- 
ful as  for  malicioas  attachments.  Actual  damages  may  be  recovered,  and 
they  are  such  as  have  been  already. stated.  But  in  actions  for  malicious  at- 
tachmenty  damages  may  be  allowed  far  beyond  these.  Loss  of  credit,  busi- 
ness, customers,  reputation,  and  the  like  may  all  bo  allowed  for:  DonnrU  v. 
Jonfs,  43  Am.  Dec.  59;  Ooldstnith  v.  Picard,  27  Ala.  142;  OVrady  v.  Juluin, 
S4  M.  89;  Floumoy  v.  Lyon,  70  Id.  308;  MUehell  v.  MaUmgly,  1  Met.  (Ky.)  237; 
Lairrenee  v.  Hagerman,  56  111.  63;  S.  C,  8  Am.  Rep.  674;  Myers  v.  Farrell, 
17  Miss.  281.  In  such  cases,  verdicts  will  not,  as  a  general  rule,  be  dis- 
turbed because  excessive:  Kinsey  v.  Wallace,  3G  CaL  462;  Myers  v.  Farrell, 
47  Miss.  281;  unless  the  sum  is  grossly  disproportionate  to  the  injury:  Id. 

In  mitigation  of  damages,  the  declarations  of  the  plaintiff  at  the  time  of 
attachment  are  inadmissible  as  part  of  the  res  gestae'  Wood  v.  Bavher,  76 
Am.  Dec  846;  snd  justice  of  a  demand,  the  suit  for  whioh  has  been  de> 
feated  by  technicalities,  is  held  admissible  to  rednoe  damages:  Coos  v.  BMnr 
son,  2  Rob.  (La.)  313.  Bntif  the  truth  of  the  affidavit  hasten  determined  in 
tlie  prinoi^al  waiX,  it  cannot  be  set  np  as  a  defense  in  the  aotion  for  malioimis 
Hoyden  v.  Sample,  10  Mo.  215. 
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It  maj  be  ahawn  m  mitigatioii  of  damages  that  the  attached  fvupaly  htm 
been  retimed  to  and  aooepted  by  the  plaintiif:  Lyom  y.  Tale$,  62  BuK  237; 
or  that  a  valid  attachment  for  the  lame  catxee  or  debt  waa  mtbeeqnenUy  aaed 
out:  Otii  t.  /onef^  21  Wend.  894;  ffeUe  t.  Spdnum,  25  Hnn,  99;  ifeiba  ▼. 
Trouiman,  16  Ala.  636. 

By  Greenleaf  it  is  stated  that  the  mlee  as  to  damages  in  theae  eaaia  an 
those  whieh  will  be  fonnd  appUed  to  all  other  oaaea  of  malieioaa  pfeaeflotion, 
and  he  also  states  what  theae  are:  See  2  OreenL  Er.,  aea  4B6, 

Tbm  prinoipal  casb  is  citvd  to  the  point  that  in  order  to  jnstily  a  raoor> 
ery  npon  the  attachment  bond,  it  mnat  appear  not  only  that  the  groaad 
alleged  for  the  voing  out  of  the  attachment  does  not  exiat»  bnt  that  tiis  da> 
fendant  had  no  reasonable  canse  to  believe  it  existed:  Nbrdhamg  ▼.  Mema, 
54  Iowa,  69,  71.  In  Torse  ▼.  PAiZI^  37  Id.  428,  it  is  held  that  in  an  setion 
for  damages  for  the  wrongful  sning  oat  of  an  attachment^  the  defendant  may 
show  in  defense  either,  that  he  had  good  canse  to  believe  the  groimds  stated 
for  the  writ  to  be  true,  or  that  they  were  tme  in  fact.  If  tme  in  fut»  it 
would  constitute  a  good  defense,  though  at  the  time  of  the  sning  out  of  ths 
writ  he  had  not  sufficient  knowledge  to  constitute  reaaonable  groond  for  bs- 
Ueving  them  to  be  tme.  And  the  principal  oaae  ia  ezplaiiied  as  not  in  eonfliol 
with  this  doctrine. 
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[14  Iowa,  MO.] 

Dkjlt  ST  Cexdttob  m  Entorcino  Debt  ConrmAonD  bdou  Pimmi 
OF  HoMEffTKAD  Law,  which  debts,  the  law  providee,  may  be  satis6sd 
out  of  the  homestead  after  exhausting  the  other  property  of  the  debtor 
subject  to  execution,  does  not  prevent  the  creditor  from  seiamg  ths 
homestead,  if  at  the  time  of  his  levy  the  judgment  debtor  had  no  othor 
leviable  property,  notwithstanding  after  the  maturity  of  the  claim  or 
during  the  pendency  of  the  judgment  lien  the  debtor  had  abondance  ol 
other  property,  which  in  the  mean  time  is  disposed  of  either  voluntsri^ 
or  by  judicial  sale. 

Btatutort  Provision  tuat  Other  Propbstt  of  Dkbtor  shall  n  Bi- 
HAUSTED  in  satisfaction  of  debts  antecedent  to  homestead  law,  befcrs  rs- 
lort  is  had  to  the  homestead,  is  directory  merely,  and  a  fauUnre  to  oInuim 
it  does  not  affect  the  title  of  a  purchaser  of  the  homestead  at  the  jndidsl 
sale.     Per  Lowe,  J. 

Action  of  right  by  Denegre,  who  claims  the  property  under 
porchase  at  judicial  sale  under  his  judgment  against  the 
defendant  Haun,  who  claims  the  property  as  a  homestead. 
The  opinion  states  the  case. 

Grant  and  Smithy  for  the  appellant. 

Cook  and  Drury^  for  the  appellee. 

By  Court,  Lows,  J.  The  prime  and  chief  diffleolty  in  this 
sase  is  in  separating  from  it  the  mass  of  foreign  matter  and 
questions  in  which  the  learning  of  counsel  has  inyested  ik 
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The  real  pointB  in  the  case  are  few,  simple,  and  by  no  means 
difficult  of  determination.  The  action  is  right,  founded  upon 
a  title  derived  from  a  judicial  sale.  Counsel  for  the  defense 
introduce  and  press  in  argument  a  number  of  collateral  ques- 
tions which  have  no  appropriate  place  in  the  cause,  and  which 
we  may  dispose  of  in  liwine. 

For  instance,  it  is  stated  that  the  judgment  under  which, 
and  to  satisfy  which,  the  property  was  sold,  was  founded  upon 
Iwo  other  judgments  obtained  in  the  years  1847  and  1848; 
and  that  these  judgments  were  therefore  merged  in  the  latter, 
and  the  lien  created  upon  the  property  of  the  defendant,  by 
firtue  thereof,  is  discharged.  Conceding  this  to  be  the  legal 
consequence  of  such  a  proceeding,  we  ask,  what  of  it?  How 
does  it  benefit  the  defendant?  No  question  of  liens,  or  the 
priority  of  liens  between  creditors,  is  made  or  can  arise  in  this 
case.  Again,  the  question  whether  the  homestead  law  affects 
the  contract,  or  pertains  alone  to  the  remedy,  comes  in  for  a 
lai^  sharge  of  the  discussion.  The  unimportance  of  this 
question  is  apparent  from  the  fact  that  the  law  is  framed  to 
•aye  all  antecedent  debts.  Still  again,  it  was  argued  that  in 
1862  the  defendant  Haun  mortgaged  all  his  property,  includ- 
ing that  now  in  controversy,  to  one  Milligan,  who  assigned  to 
one  Thatcher;  that  subsequently,  in  foreclosing  this  mortgage, 
Denegre,  with  a  large  number  of  other  encumbrancers,  were 
made  parties;  that  Denegre,  the  plaintiff  in  this  suit,  failed  to 
appear,  but  made  default,  and  a  judgment  of  foreclosure  was 
entered,  and  this  circumstance  is  supposed  to  have  concluded 
Mr.  Denegre  in  some  way,  but  in  what  way  and  to  what  extent 
is  not  specifically  stated.  Certainly  it  did  not  supersede  his 
judgment  or  render  it  nugatory.  It  may  have  had  the  effect 
to  postpone  it  to  that  of  the  Milligan-Thatcher  decree.  But 
this  is  no  reason  why  Denegre  should  not  have  his  judgment 
■atisfied,  if  he  can  find  property  liable  to  be  seized.  And  so 
with  regard  to  some  other  collateral  questions  equally  remote 
And  immaterial,  which  it  is  not  necessary  to  refer  to.  The 
land  in  controversy  was  sold  by  the  sheriff  on  an  execution 
which  had  reg^ularly  issued  upon  a  judgment  rendered  in  favor 
of  the  plaintiff  against  the  defendant,  on  the  nineteenth  day 
of  September,  1854.  The  judgment,  levy,  and  sheriff's  deed, 
being  regular  or  at  least  unimpeached,  the  purchaser  had  a 
right  to  depend  upon  these,  and  in  exhibiting  the  same  on 
trial,  makes  for  himself  a  prima  facie  right  to  recover  in  this 
case.     The  defendant,  however,  claims  that  the  locu8  in  que 
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was  his  homestead,  and  therefore  exempt  fiom  leyj  and  lak 
The  record  shows  that  the  debts  for  which  the  judgment  wu 
rendered  were  contracted  prior  to  the  passage  of  the  homestead 
law.  In  such  a  contingency,  the  said  law  declares  in  tenni 
that  the  homestead  may  be  sold  on  execntion,  to  supply  a 
deficiency  remaining,  after  exhausting  the  other  property  o( 
the  debtor  which  is  liable  to  execution. 

The  defendant,  anticipating  perhaps  that  he  would  not  be 
able  to  protect  his  homestead  from  the  payment  of  antecedent 
debts,  places  his  defense,  especially  in  argument,  chiefly  upon 
the  ground  that  the  officer  did  not  first  exhaust  the  other  prop- 
erty of  the  defendant.     But  we  think  this  position  is  unsoB- 
tained  by  the  facts  in  the  record.     At  the  time  of  the  issuing 
of  plaintiff's  execution,  under  which  he  now  claims  title  to  the 
premises  in  controversy,  it  is  conceded  that  there  were  unsatii- 
fied  judgments  against  the  defendant  to  the  amount  of  some 
thirty  thousand  dollars;  that  some  of  these  judgments  were 
anterior,  and  some  subsequent  in  point  of  time,  to  the  date  of 
plaintiff's  judgment,  rendered  in  September,  1854;  that  oo 
some  of  these  judgments  executions  had  been  returned  nufla 
bonay  and  that  a  similar  return  had  been  made  on  two  ezecu* 
tions  that  had  previously  issued  upon  plaintiff's  last  judgment; 
that  the  property  of  defendant,  subject  to  execution,  had  been 
Bold  by  Milligan,  under  his  mortgage,  given  in  1852  to  secure 
the  payment  of  $8,262,  and  the  judgment  of  Doan,  King,  & 
Co.,  obtained  in  the  same  year;  that  the  facts  disclosed  by  the 
record  show  that  Haun  had  no  property  upon  which  a  levy 
could  be  made  at  the  date  of  plaintiff's  execution,  except,  per- 
haps, eighty  acres,  of  which  the  forty  acres  now  in  controversy 
was  a  part;  and  the  other  forty,  agreeably  to  the  return  on 
the  execution,  was  sold  first,  without  obtaining  a  sufficient 
amount  to  satisfy  the  debt. 

Admitting  all  this  to  be  true,  the  defendant  nevertheless 
contends  that  the  judgment  under  which  the  plaintiff  sold  and 
purchased  the  property  was  founded  on  two  other  judgments, 
rendered  in  1847  and  1848,  upon  promissory  notes  executed 
and  delivered  in  1846;  that  they  operated  as  liens  upon  all  the 
real  estate  which  he  then  had;  and  that  although  ho  had  an 
ample  amount  to  satisfy  said  judgment,  aside  fix>m  his  home- 
stead, the  plaintiff  neglected  to  levy  upon  and  exhaust  the 
same;  that  a  failure  to  do  so  now  precludes  him,  in  law,  from 
Belling  the  homestead,  although  his  claim  may  antedate  the 
law  granting  the  same.    This  ground  of  defense  possesses 
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litUe  meriti  and  derives  no  support  from  the  law.  It  is  true, 
in  onr  opinion  (as  held  in  the  case  of  Purdy  v.  DoyUy  1  Paige 
Ch.  658),  the  plaintiff  lost  his  lien  under  his  first  judgments 
by  the  character  of  the  proceedings  which  he  adopted  in  ob- 
taining his  last  judgments,  on  the  19th  of  September,  1854. 
But  this  is  an  immaterial  circumstance.  He  is  in  no  worse  con- 
dition thereby  than  if  he  had  brought  no  suit  whatever  on  his 
notes  till  September,  1854;  and  would  it  be  said  in  that  event 
that  a  faUure  to  prosecute  an  antecedent  claim  to  judgment. 
at  maturity,  so  as  to  subject  any  personal  property  or  real, 
which  the  debtor  might  have  apart  from  the  homestead,  to  its 
tatiafaction,  would  impair  the  creditor's  right  to  go  upon  the 
homestead?  This  effect  does  not  and  ought  not  to  follow 
snoh  delay.  The  indulgence  thus  granted  may  affect  the  rights 
of  the  creditor,  but  it  furnishes  no  ground  of  complaint  to  the 
debtor,  who,  taking  advantage  of  the  delay,  sells  or  mortgages 
the  property,  and  pockets  the  proceeds;  or  it  may  be  that  it  is 
taken  to  satisfy  other  encumbrances  against  him.  The  plain- 
tiff's judgment  being  valid,  founded  upon  a  claim  antecedent 
to  the  passage  of  the  homestead  law,  creating  a  lien  that  was 
still  existing  and  unimpaired,  he  does  not,  by  delay,  lose  his 
right  to  seize  the  homestead,  if  at  the  time  of  his  levy  the 
judgment  debtor  had  no  other  property  out  of  which  the  exe- 
cution could  be  satisfied,  and  that,  too,  notwithstanding  after 
the  maturity  of  the  claim,  or  during  the  pendency  of  the 
plaintiff's  judgment  lien,  the  debtor  had  an  abundance  of 
other  property  for  that  purpose.  These  views,  we  think,  are 
sustained  by  a  fidr  construction  of  our  statutes,  and  derive 
support  from  the  following  authorities:  Benner  v.  Phillips^  9 
Watts  &  S.  18, 18;  Addama  v.  Heffeman,  9  Watts,  529;  WelU 
▼.  Bairdj  8  Pa.  St  861;  and  Tamer  v.  Lawrence^  11  Ala.  426. 

The  foregoing  exposition  of  the  questions  made  disposes  of 
this  case  adversely  to  the  defendant,  and  the  judgment  will 
necessarily  have  to  be  reversed  and  remanded. 

There  is  another  principle,  however,  suggested  and  discussed 
by  counsel  for  the  appellant,  which  lies  at  the  bottom  of  this 
case,  is  involved  in  the  assignment  of  errors,  and  upon  which 
the  writer  of  this  opinion  believes  the  decision  of  the  case  at 
bar  should  be  made  mainly  to  turn.  In  alluding  to  it,  I  speak 
for  myself,  and  not  for  my  associates,  who  desire  to  express  no 
opinion  thereon  at  present,  believing  it  unnecessary  to  do  so. 
I  think  otherwise,  and  will  briefly  state  the  point. 

The  power  being  expressly  panted  to  sell  the  homestead  to 
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satisfy  anteoedent  debts,  the  non-observaDce  of  the  directory 
part  of  the  law  by  the  officer,  in  exliaustiiig  the  other  property 
of  the  debtor  first,  is  an  immaterial  circumstance  in  this  con- 
troversy, and  if  it  was  not  done,  it  would  not,  in  this  collateral 
proceeding,  have  the  effect  to  vitiate  the  plaintiff's  title,  nor 
could  it  amount  to  a  legitimate  defense  in  an  action  of  thia 
kind.  This  precise  principle  or  question  of  practice  was  eei- 
Ued  by  this  court  after  a  careful  review  of  all  the  authotitias 
(which  were  fully  quoted),  in  the  case  of  Cavender  v.  Smithy  1 
Iowa,  307,  upon  a  statute  somewhat  similar,  and  equally  favora- 
ble to  the  defendant  as  the  one  under  consideration.  The  ex- 
ecution law  of  1839  required  the  sheriff  to  levy  upon  such  part 
of  the  estate  as  the  defendant  should  direct,  and  in  the  absenoa 
of  such  direction,  the  homestead  of  the  defendant  in  the  execu- 
tion should  not  be  sold,  unless  a  sufficiency  of  other  properly 
could  not  be  found;  and  in  all  cases,  the  real  estate  of  the  exe- 
cution defendant  should  be  exempt  from  levy  and  sale  until 
the  personal  estate  of  such  defendant  should  be  first  levied 
upon  and  sold,  unless  such  defendant  should  voluntarily  au- 
thorize the  sale,  upon  execution,  of  his  real  estate. 

The  case  just  referred  to  was  an  action  of  right  upon  a  sher- 
iff's deed,  involving  the  homestead  of  the  defendants.  Their 
defense  was  that  the  defendant  had  given  no  directions  or 
authority  to  sell  the  real  estate,  but  that  at  the  time  it  waa 
done  there  was  a  sufficiency  of  personal  property  to  satisfy  the 
execution,  upon  which  the  sheriff  had  failed  to  levy  or  sell,  etc 
The  court  held  that  the  foregoing  provisions  of  the  statute  were 
only  directory  to,  and  not  inhibitory  upon,  the  officer  author- 
ized to  sell,  so  far  as  the  rights  of  purchasers  at  such  sales  are 
concerned.  And  they  laid  down  the  rule  that  in  an  action  of 
right,  where  the  plaintiff  claims  under  a  sheriff's  deed,  made 
under  the  statute  just  referred  to,  the  deed,  if  the  officer  had 
the  power  to  make  the  sale,  cannot  be  assailed  by  showing 
that  the' defendant  in  the  execution,  at  the  time  of  the  levy, 
had  other  real  estate  and  personal  property;  or  that  the  prop- 
erty sold  was  the  homestead  of  the  defendant,  and  that  he 
gave  no  directions  to  levy  upon  the  property.  IS  the  officer  failed 
to  do  his  duty,  the  purchaser's  title  cannot  be  affected  by  the 
omission  on  the  part  of  the  officer,  but  such  questions  are  and 
must  be  between  the  execution  defendant  and  the  officer  mak- 
ing the  sale. 

The  general  principle,  in  all  such  cases,  is  very  well  stated 
in  the  case  of  UnUed  States  v.  Arredando^  6  Pet  729.    "  Wher^ 
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power  or  jurisdiction  la  delegated  to  any  public  officer  or  tri- 
bunal over  a  subject-matter,  and  its  exercise  is  confided  to  his 
or  their  discretion,  the  acts  so  done  are  binding  and  valid  as 
to  the  subject-matter;  and  individual  rights  will  not  be  dis- 
turbed collaterally  for  anything  done  in  the  exercise  of  that 
discretion,  within  the  power  and  authority  confirmed.  The 
only  questions  that  can  arise  between  an  individual  claiming 
a  right  under  the  acts  done,  and  the  public,  or  any  person 
denying  its  validity,  are  power  in  the  officer  and  fraud  in  the 
party.  All  other  questions  are  settled  by  the  decision  made, 
or  the  act  done,  by  the  tribunal  or  the  officer,"  etc.  The  same 
general  doctrine  is  laid  down  in  Voarheea  v.  Bank  of  United 
States^  10  Pet  449;  Thompson  v.  Tolrwiey  2  Id.  157;  Blaine  v. 
Ship  Charles  Carter j  4  Cranch,  328;  and  a  number  of  state 
authorities,  as  will  be  seen  by  reference  to  the  case  first  above 
cited;  the  object  being  to  give  the  greatest  stability  to  and 
security  in  judicial  sales. 
This  cause  is  remanded  and  reversed. 


HoMSsnuiNiy  BzxMPTiON  OF,  7B0U  FoBOXD  Salb:  8o6  AeUeif  v.  Ohambtt 
bm,  76  Am.  Deo.  616^  note  518. 

Ths  FBiNdPAL  CASE  IS  oiTED  to  the  point  that  homMtead  cUimanti,  if 
they  have  notioe  of  the  sale  of  the  homestoad,  and  make  no  objection  thereto^ 
are  estopped  afterwards  to  claim  that  other  property  should  have  been  first 
exhausted:  Foky  v.  Cooper,  43  Id.  379.  It  is  also  cited  to  the  point  that 
where  a  judgment  is  recovered  upon  a  judgment^  tho  latter  is  merged  in*the 
former,  and  all  of  its  liens  or  priorities  are  released:  OoiUd  v.  Hoyden,  63  Ind. 
460;  and  that  it  is  immaterial  as  between  the  parties  whetlier  the  interest  ol 
the  jndgmimt  debtor  appears  of  record  or  not:  Latkrop  v.  Bnrnn,  23  loink  49t 


Breed  v.  Conley. 

[14  Iowa,  an.] 

iMvax  Ehtrt  of  Dixd  DEscRiBnro  Lakd  Ookvktxd  ab  js  Diwrmtaan  Bwty 
noN,  township,  and  range  from  those  of  the  deed,  and  nmnf^tt^if^g  ^i^ 
words  "for  description,  see  record, "  is  not  oonstmotiTe  notioe  of  snob 
deed  to  snbsequent  purchaser. 

Action  of  right.  Both  parties  claimed  under  Orr;  the  de* 
fendant,  Ck>nle7,  under  a  deed  from  Orr,  which  was  improperly 
indexed  by  the  recorder,  and  the  plaintiff  under  a  sheriff's 
deed  of  the  two  tracts  of  land  sold  as  the  property  of  Orr  under 
an  execution  issued  on  a  judgment  rendered  some  months 
after  the  recording  of  the  deed  to  the  defendant.    In  other 
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respects  the  opinion  states  the  case.   Judgment  tot  the  defend- 
ant, and  appeal  by  the  plaintiff. 

Thonuu  Corbettf  for  the  appellant. 

L  M.  PitBUm  and  Son^  for  the  appellee. 

By  Court,  Lowe,  J.  Action  of  right,  founded  upon  a  sherilPi 
deed,  to  recover  the  west  half  of  the  southeast  quarter  and  the 
southeast  quarter  of  the  southeast  quarter  of  section  1,  town- 
ship 86  north,  of  range  five  west,  of  the  fifth  principal  meridian, 
situated  in  Uie  county  of  Linn.  The  answer  simply  denied 
the  averments  of  the  petition.  The  issue  thus  made  was  tried 
by  the  court,  who  found  for  the  defendant,  and  after  ovemil- 
ing  a  motion  for  a  new  trial,  rendered  a  judgment  for  the 
premises  and  costs  of  suit. 

The  evidence  and  title  papers  of  the  parties  were  aD 
embodied  in  a  bill  of  exceptions,  and  exhibit,  among  other 
things,  the  following  facts:  That  Uie  parties  both  claimed  title 
under  Thomas  Orr,  the  defendant  in  the  execution,  and  pre- 
sented deeds  unexceptionable  in  form;  that  the  date,  as  weU 
as  the  recording  of  the  defendant's  deed,  was  prior  in  point  of 
time  to  the  date  of  the  judgment  under  which  the  plaintiff 
claimed;  that  at  the  time  of  the  plaintiff's  purchase  the  land 
in  controversy  was  unoccupied;  nor  did  he  have  any  actual 
notice  of  defendant's  purchase.  The  only  point  in  controversy 
is,  whether  the  defective  indexing  of  defendant's  deed  did  or 
did  not  impart  constructive  notice  to  a  subsequent  purchaser. 
The  bill  of  exceptions  shows  that  the  deed  was  indexed  as 
follows:  '^  Thomas  Orr  to  Timothy  Gonley;  date  of  filing,  Jan- 
uary 8, 1859;  date  of  instrument,  January  8,  1859;  recorded 
in  book  Q,  on  page  238;  description,  S.  W.  i  of  S.  B.  i  section 
80,  and  part  of  section  13  (for  description,  see  record),  T.  83, 
R.  8."  The  evidence  showed  that  the  deed  was  in  £act  recorded 
in  book  P,  on  pages  548  and  549. 

It  will  be  observed  that  the  two  tracts  of  land  in  controfveny 
are  both  situated  in  section  1,  township  86^  range  6  west; 
whereas  the  recorder  has  described  in  the  index  or  entiy*book 
the  land  in  the  defendant's  deed  as  being  in  two  other  and  dif- 
ferent sections,  to  wit,  sections  30  and  13,  both  in  township  8S» 
range  8  west,  not  corresponding  with  the  first,  either  in  section, 
township,  or  range.  It  is  true,  the  recorder  fails  to  state  in 
what  part  of  section  13  one  of  the  tracts  is  situated,  and  refers 
to  the  recorded  deed  for  this  part  of  the  description;  but  the 
searcher  for  encumbrances  could  have  no  occasion  to  examine 
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the  record  when  the  index  showed  that  neither  the  Bection, 
townehipy  nor  range  answered  to  the  tracts  concerning  which  he 
wanted  information.  Such  a  description  of  land  in  the  entry- 
book  is  quite  too  defective  and  wanting  in  accuracy  to  impart 
oonstructiTe  notice  to  a  subsequent  purchaser  or  mortgagee; 
DOT  b  there  enough  in  It  to  put  a  reasonably  cautious  man 
upon  inquiry.  Indeed,  this  case  falls  fairly  within  the  reason- 
ing and  rule  laid  down  in  the  case  of  Scales  v.  WiUeyj  11  lowaj 
261.  Following  the  precedent  there  set.  we  must  reverse  and 
remand  this  cause. 
Reversed. 


RiooBB  Df  Which  DHWBiFnoiH  or  Laitd  Oohvsyxd  by  Dud  n  Omtrhd 
doM  not  impart  oonstraotive  notioe  to  Umafide  purchaser:  OhamheHaiii  t. 
Bdl,  6S  Am.  Dea  260^  and  note  262.  The  index  oonstitntea  no  part  of  the 
record,  midar  the  Yermont  etatntea;  and  a  mortgage,  of  the  record  of  which 
there  is  no  index,  is  an  encumbrance,  as  to  snbaequent  purchasers,  from  the 
time  of  transcribing  it  upon  the  record:  CwiU  v.  Lyman^  68  Am.  Dec.  174, 
and  see  note  178.  The  principal  case  is  cited  to  the  point  that  the  extent  ol 
■okioe  imparted  by  the  record  of  a  mortgage  is  limited  to  the  property  de- 
iflribed  in  the  index  of  the  records  StewaH  ▼.  Huff^  19  Iowa,  661, 


Lay  V.  Gibbons. 

ri4  Iowa,  877.] 

Balb  ni  Lump  or  Sivkral  Dibtinot  Parcels  of  Land^  Covibbd  st  (hn 

MosroAfli,  upon  foredoeure,  is  ground  for  setting  aside  the  sale^  and 

ordering  arenle. 
HoMBsrsAi)  or  Mortoaoor,  Embraobd  in  Mortoagr  with  Other  Dnrniof 

Tracts  or  Lakd,  should  not  be  sold  on  foreclosure  except  to  supply  the 

deficiency  remaining  after  selling  the  other  tracts. 

Bill  to  quiet  title.  GibbonB  and  wife  executed  a  mortgage 
to  complainant  Lay,  which  covered  three  distinct  tracts  of 
land,  one  of  which  was  the  homcBtead  of  the  mortgagors. 
Afterwards  Oibbons  alone  made  two  other  mortgages  to  other 
mortgagees.  Complainant  filed  his  bill  of  foreclosure,  making 
Gibbons  and  wife  respondents,  the  latter  of  whom,  was,  how* 
ever,  not  served.  Decree  was  entered  by  consent  against  Oib- 
bons, and  a  si)ecial  execution  issued,  under  which  the  lands 
were  sold  '^  in  lump"  to  the  complainant  for  about  one  third  of 
their  value.  This  bill  to  quiet  title  the  complainant  now  files 
Against  Oibbons  and  wife,  and  the  subsequent  mortgagees. 
The  cause  was  heard  on  bill,  answers,  cross-bills  and  answers 
thereto,  and  upon  oertain  admitted  facts;  and  a  decree  was 
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entered  ordering  a  resale  of  the  premises,  the  proeeeds  to  be 
applied  first  to  the  payment  of  the  complainant's  demand, 
and  then  to  the  junior  mortgagees  according  to  their  priorities, 
and  directing  the  sale  of  the  homestead  only  after  the  remain- 
ing mortgaged  property  was  exhausted.    Complainant  appeals. 

Oriffith  and  Knighty  for  the  appellant 

Wiltie  and  BkUcUey^  and  O^Neil  and  McNuky^  for  the  appet 

"■^■^■^ 

By  Court,  Wrioht,  J.  Whether  the  subsequent  mortgagpn 
were  necessary  parties  to  the  bill  of  complainant  to  ftnrecloee; 
whether  such  foreclosure  and  sale  barred  them  of  all  right  to 
redeem;  whether  the  execution  of  the  mortgage  by  the  wife 
cut  off  all  claim,  on  her  part,  of  dower  or  other  interest  in  the 
land;  whether  she,  not  being  a  party  to  the  original  action, 
could  to  this  plead  usury,  the  homestead  exemption,  or  other 
like  defenses; — we  say  whatever  answer  might  be  given  to  these 
and  other  important  questions  raised  by  counsel,  we  should 
still  feel  constrained  to  affirm  this  decree. 

It  will  be  observed  that  the  court  set  aside  the  sale  under 
the  special  execution  and  ordered  the  premises  to  be  re- 
exposed,  and  from  the  proceeds  complainant  is  to  be  first 
paid  his  entire  demand  (as  also  the  costs  of  foreclosure),  the 
surplus,  if  any,  going  to  the  junior  mortgagees.  And  the 
complainant  having  asked  the  court  to  quiet  his  title,  and  re- 
spondents by  their  cross-bills  having  prayed  affirmative  relief, 
it  was  entirely  competent  for  the  court  to  order  such  resale, 
for  two  reasons:  1.  The  property  was  sold  ^'in  a  lump,"  and 
not  in  parcels:  Boyd  v.  EUis^  11  Iowa,  97,  and  the  cases  there 
cited;  Singleton  v.  Scoity  Id»  589;  Orapengether  v.  Fejervaryy 
9  Id.  168  [74  Am,  Dec.  336];  Bradford  v.  LimptM,  13  Id.  424; 
2.  A  portion  of  the  property  sold  was  the  homestead  of  the 
mortgagors,  and  as  such  it  should  not,  in  the  language  of  the 
law,  have  been  sold,  ^'  except  to  supply  tlie  deficiency  remain- 
ing  after  exhausting  the  other  property  of  the  debtor,  which 
is  (was)  liable  to  execution":  Revision  of  1860,  sec.  2281. 
Whether  complainant's  title  would  have  been  vitiated  for  this 
reason,  in  an  action  of  right  or  any  collateral  proceeding,  we 
need  not,  of  course,  determine.  As  the  record  stands  (under 
the  cross-bill),  this  is  a  direct  proceeding  to  set  aside  tho  sale. 
And  that  the  court  did  not  eir  in  ordering  a  resalOi  under  the 
oircumstanceSy  is  to  our  minds  quite  clear. 

Affirmed. 
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MOBTBAOKD   PRXMIBM    SHOULD  BS  SOLB  Df   PABCXUi,   whfln  this  Can   be 

done,  unless  it  is  shown  that  a  sale  in  one  parcel  will  be  more  advwitageoas: 
Ongpen(fether  r.  Fejervary,  74  Am.  Dec  336,  and  note  342;  OiUapie  v.  Smithy 
mtte,  p.  828,  and  note.  The  prjicxpal  case  is  eited  to  the  point  that  a  sheriiTs 
mIo  of  MTenl  tracts  of  land  together,  and  not  in  parcels,  will  be  set  aside  on 
Aotiimcr  byprooeedings  in  equity  for  that  purpose:  WTiite  ▼.  WatU,  18  Iowa» 
76;  Pam  ▼.  Cknumi,  19  Id.  379;  WiUiamM  v.  AOinn,  33  Id.  289;  and  also  to 
Che  point  that  when  a  homestead  is  embraced  with  other  lands  In  a  mort- 
gpge^  sndi  other  lands  shall  be  exhansted  before  rssort  is  bad  to  the 
I:  Dmm  r.  AmU^,  56  Wis.  192. 


Shabp  V.  Bailey. 

114  Iowa,  a87.J 

Skmbd  bt  HiraBAHB  and  Wins  will  hot  Oomrsr  Homsrbao^ 
wile  does  not  join-in  granting  part»  bnt  only  in  the  im  ieaHmtmiwm 

parti  where  she  joins  to  release  dower.    In  legal  effect  it  amoonts  to  no 

more  than  a  deed  by  the  husband,  and  a  relinc^uishment  of  dower  by  the 

wife  in  a  separate  instrument. 
Ho  OnuxxTs  CoKYWTAscm  or  EnncTVAL  REUuam  of  HoMnnAD  Kz* 

mmmom  can  be  made  unless  the  mode  pointed  out  by  the  statnte  is 

pursued  with  reasonable  strictness. 
I>BXD  MiniT  CoifTAiN  Opibatits  Words  ov  Cokyxtakob. 
OcmmrANOB  bt  Wm  should  bb  Stbicilt  Oonsieuxd  to  Pbotbot  hxb 


Action  of  right  to  recover  lands  to  which  plaintiff  claimed 
title  by  purchase  at  a  sale  nnder  a  trust  deed  thereof.  At  the 
time  of  the  execution  of  the  trust  deed,  the  lands  in  question 
were  the  homestead  of  the  defendant.  The  deed  w^s  in  form 
sabetantially  as  follows:  For  the  purpose  of  securing  to  Solo- 
mon Ll  Sharp  the  sum  of,  etc.,  I,  Joseph  C.  Bailey,  do  hereby 
■ell  and  conyey,  etc.,  and  if  said  sums  are  not  promptly  paid, 
then  I  hereby  authorize,  etc.    In  witness  whereof,  the  said 

Joeeph  C.  Bailey  with ,  his  wife,  who  relinquishes  dower, 

have  hereunto  set  their  hands  this  22d  of  June,  1857.  Signed, 
Joeeph  C.  Bailey,  Laura  H.  Bailey.  The  parties  acknowl- 
edged the  signing  of  the  deed  *'to  be  their  yoluntary  act  and 
deed  tor  the  purposes  therein  mentioned."  Judgment  for  the 
defendant,  and  appeal  by  the  plaintiff. 

MeHenryBj  for  the  appellant. 
BaU9  amd  Ccle^  fat  the  appellee. 

By  Court,  Wbioht,  J.  The  question  made  is,  whether  un- 
der  this  deed  of  trust  there  was  such  a  concurrence  in  and 
■igiuiig  of  the  instrument  by  the  wife  as  to  make  it  valid  to 
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pass  the  title  of  the  owner  to  the  homestead.  The  language 
of  the  statute  is  (Code,  sec.  1247):  ^'A  conveyance  by  such 
owner  is  of  no  validity,  unless  the  husband  and  wife  (if  tho 
owner  is  married)  concur  in  and  sign  such  conveyance.'*  It 
will  be  observed  that  the  wife  does  not  join  in  the  granting 
part  of  the  deed.  The  grant  is  by  the  husband  alone.  Her 
name  does  not  appear  even  in  what  is  technically  termed  the 
in  testimonium  part  of  the  deed.  But  without  giving  any 
weight  to  such  omission,  we  remark,  that  she  apparently  joini 
in  this  part  of  the  deed  to  release  dower,  and  Cw  no  other  pu^ 
pose. 

The  case  differs  in  its  fi&cts  from  that  of  Orapengdhet  ?• 
Pqervaryy  9  Iowa,  163  [74  Am.  Dec.  836],  in  that  there  the 
wife  held  the  property  in  her  own  right,  and  joined  with  the 
husband  in  the  granting  part  of  the  deed,  as  well  as  all  others, 
including  the  covenant  of  warranty.  The  last  paragraph, 
however,  was  as  foUoMrs:  ^'And  the  said  Fredericka  ZierdI 
hereby  relinquishes  all  of  her  right  of  dower  in  said  premises." 
Under  this  deed,  it  wtis  held  that  such  concluding  words  did 
not  limit  the  estate  conveyed  by  her  to  a  dower  interest  only; 
that  she  had,  in  the  granting  part  of  the  deed,  conveyed  all 
her  interest  in  the  premises,  and  she  had  no  dower  right  to 
convey  or  relinquish.  • 

In  ShaffruT  v.  OnUzmacher^  6  Iowa,  137,  the  form  of  the 
deed  was:  '^  We,  Michael  Riley,  and  Sarah,  his  wife,  do  con* 
vey,"  etc..  and  at  the  conclusion, ''  the  said  Sarah  Riley  hereby 
relinquisnes  her  right  of  dower  to  the  premises  hereinbefim 
conveyed."  It  was  held,  treating  the  property  as  belonging 
to  the  husband,  that  she  only  released  her  dower.  In  West/aU 
V.  Leej  7  Id.  12,  the  wife  joined  in  the  body  of  the  deed,  but 
did  not  expressly  relinquish  her  right  of  dower;  nor  did  it  q^ 
pear  that  she  acknowledged  the  same  before  an  officer  author- 
ised thereto.  It  was  held  that  she  was  not  bound  by  the 
covenants;  that  as  the  transaction  was  wholly  one  of  the  hus- 
band's, the  practice  was,  even  when  she  afterwards  made  sa 
express  relinquishment,  to  regard  her  as  joining  only  for  the 
purpose  of  releasing  her  dower.  And  see  Lyon  v.  Meted^j  IS 
Id.  93. 

By  the  case  of  Lanon  v.  SeynoldSy  13  Iowa,  679,  it  is  held 
that  the  right  of  the  wife  to  the  homestead  differs  from  that 
ixf  dower,  and  that  the  provisions  of  the  statute  as  to  its  con- 
veyance or  encumbrance  are  also  different,  and  that  while  a 
-similar  deed  may  convey  the  one  as  well  as  the  other. 
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difference  arieee  neoessarily  from  the  rights  and  priyilegee 
possessed  by  the  wife  during  and  after  the  life  of  the  husband. 
And  this  view  accords  with  the  rulings  made  in  Floyd  v. 
iloner^  1  Iowa,  612;  Dickson  v.  Chom,  6  Id.  19  [71  Am.  Deo. 
S82];  and  Babeock  v.  Hoeyj  11  Id.  375. 

In  Taj^  T.  Hargoua,  4  Cal.  268  [60  Am.  Dec.  600],  it 
1m  held  that,  '^  as  soon  as  a  place,  by  the  occupancy  in  good 
faith,  of  the  family,  acquires  the  character  of  a  homestead,  the 
nature  of  the  estate  becomes  changed,  without  reference  to  the 
manner  in  which  the  title  to  the  property  originated,  whether 
it  was  the  separate  estate  of  either  husband  or  wife,  or  the 
€»mmon  property  of  both.  It  is  turned  into  a  sort  of  joint  ten« 
ftncy,  willi  the  right  of  survivorship,  at  least  as  between  hus- 
band and  wife,  and  this  estate  cannot  be  altered  or  destroyed| 
except  by  the  conourrence  of  both,  in  the  manner  provided  by 
law. 

In  the  light  of  these  authorities  and  the  statute,  did  the  wifr 
•o  concur  in  this  deed  as  to  make  it  a  valid  conveyanpe  of  the 
homestead?  If  the  subject  of  the  conveyance  was  her  sepa- 
rate property,  it  seems  to  us  that  there  could  be  no  fair  ground 
for  claiming  that  she  had  parted  with  it  by  such  a  deed.  The 
moet  that  could  be  claimed  for  it  would  bo  that  she  had  relin- 
quished  any  claim  of  dower,  and  it  would  be  extending  the 
Ceut  meaning  of  the  language  used  unwarrantably  to  hold  that 
fthe  thereby  parted  with  or  conveyed  any  other  or  greater  in- 
terest. If  so,  why  is  not  the  line  of  argument  legitimate  which 
holds  that  as  her  interest  in  the  homestead  is  different  from  a 
dower  right,  the  relinquishment  of  the  latter  should  not  indi- 
cate that  she  concurred  in  the  conveyance  of  the  former.  And 
when  it  is  said  that  her  interest  in  the  homestead  is  different 
from  that  of  dower,  it  is  not  meant  that  it  is  less.  Its  exact 
liature  or  character  it  is  difficult  to  precisely  define  and  limit 
But  that  it  is  a  higher  interest  is  conclusively  shown  by  the 
fiict  that  while  the  husband  may  by  deed  convey  his  own  in- 
terest in  any  other  lands,  without  the  concurrence  of  his  wife, 
be  cannot  do  so  in  the  homestead.  And  when  we  add  to  this 
the  (ad  that  if  the  wife  survives  the  husband  she  may  continue 
<o  possess  and  occupy  the  whole  homestead,  that  subject  to 
the  rights  of  the  survivor  it  may  be  devised  like  other  real 
eetate,  and  that  if  there  is  no  survivor  it  descends  to  the  issue 
of  either,  aooording  to  the  general  rules  of  descent,  all  doubt 
«qpoQ  the  sabject  would  seem  to  be  removed.    Being  a  higher 
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or  greater  interest^  therefore,  to  relinquish  dower,  is  luyt  a  oon- 
corrence  in  the  sale  of  the  homestead. 

It  must  be  borne  in  mind  that  this  homestead  right  is 
peculiarly  favored,  and  that  as  a  general  rule  there  can  be  no 
operative  conveyance,  or  an  effectual  release  of  the  exemption, 
unless  the  mode  pointed  out  by  the  statute  is  pursued  with 
reasonable  strictness:  Vanzant  v.  Vanzantj  23  HI.  536;  Doney 
v;  McFarlandy  7  Cal.  342.  Not  only  so,  but  another  principle 
obtains  and  is  applicable,  that  a  deed  must  contain  operative 
words  su£Scient  to  convey  the  interest  of  the  person  conveying 
it,  otherwise  the  title  will  not  pass.  Add  to  this  the  further 
consideration  that  conveyances  by  the  wife  should  be  strictly 
construed  to  protect  her  right,  and  it  seems  to  us  that  to  hold 
that  by  this  deed  she  concurred  or  joined  in  the  conveyance  of 
the  homestead  would  improperly  extend  the  true  and  fSur 
meaning  of  the  language  used.  .  It  in  legal  efEdct  amounts  to 
no  more  than  a  deed  by  the  husband,  and  a  relinquishment  of 
dower  by  the  wife  in  separate  instrument. 

When  it  is  said,  in  Larson  v.  Reynolds^  13  Iowa,  579,  that  a 
similar  deed  may  convey  the  one  interest  as  well  as  the  other, 
no  more  is  meant  than  that  a  deed  of  the  homestead  will  bt^ 
elude  the  dower  interest  therein,  and  that  no  distinct  rdbi» 
quishment  of  dower  is  necessary. 

Affirmed. 


CovmjkXtK  ov  HousTBAD:  See  Beai  v.  AUent  anfe^  p.  838;  Brewer  ▼.  Wattt 
76  Am.  Dec  76,  and  note  80,  citing  prior  cases;  note  to  Poole  ▼.  Oerrari^  66 
Id.  482-489;  see  also  OrapenQeUter  v.  Fejervary,  74  Id.  336,  note  342.  Xlie 
principal  case  is  cited  to  the  point  that  if  the  name  of  the  wife  does  not  ap- 
pear in  the  body  of  the  conveyance,  though  it  is  signed  to  it  and  the  acknonrl- 
edgment  recites  the  ezecntion  by  her  of  the  deed  and  the  relinqniahment  of 
her  dower,  snch  conveyance,  nevertheless,  does  not  operate  to  pass  her  estate: 
HeOUm  V.  Fryhergert  38  Iowa,  193;  so,  if  her  name  fails  to  appear  in  the  grant- 
ing danse  of  the  mortgage  of  the  homestead:  EdgtU  v.  Hogene,  63  Id.  226; 
WUaon  V.  Chriatophereon,  Id.  483.  A  deed  conveying  the  homestead,  eze- 
oated  by  the  husband,  who  signed  both  his  own  and  his  wife's  name  thereto^ 
will  not  be  treated  as  the  deed  of  the  wife,  npou  evidence  showing  that  the 
hnsband  frequently  executed  deeds  conveying  real  estate  in  that  manner, 
with  the  acquiescence  of  the  wife:  Morrie  v.  Sargenty  18  Id.  100,  citing  the 
principal  case.  But  a  deed  in  which  the  wife  joins  the  husband  in  the  grani^ 
faig  clanse  and  in  the  covenants,  operates  under  the  Iowa  statutes  to  pass  aO 
the  estate  of  the  wife  in  the  property  conveyed,  including  her  right  of  dowvi 
Bdwards  v.  SuUwanj  20  Id.  604,  citing  the  principal  case. 

MisTAKX  IN  Deed  of  Marrisd  Woman  wn«L  not  bx  RscnniD  mm 
AOAmsT  HxR:  Cfrapengetfter  v.  Fejervary^  74  Am.  Dec  336,  note  342. 

Opkbativk  Words  in  Dsxds:  See  QamhrU  v.  iZtoee,  44  Am.  Deo.  760^  aolt 
761;  Cd)b  V.  HmtM.  69  Id.  669. 
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Chbisty  v.  Dyeb. 

ri4  Iowa,  488.1 
HOHBTXAD   GhA&ACTIB   DOES   HOT  ATTACH  TO  PBOnarTT  UMTIL  It  IS  A0» 

TUALLT  OooupiMD  18  ft  home;  and  a  mere  intentioii  to  oooapy,  though 
■ubseqnently  carried  oat,  ia  not  enfficient. 

LaVB  PimOHAflSD  WITH  DkGN  TO    MaKB  It   HOMBSnAD  n  HOT   BZBMFE 

VBOM  Juduhal  Sale  upon  a  debt  contracted  after  aach  parofaaee  ami 
before  its  actual  oooapancy  as  a  homestead,  temble* 

Dnr  lOB  PiTBGHASX-MONBT  OF  HOKSSTXAD  IS  NOT  DSBT  CONTRACrXD  Aim 

PuBOHAAi  of  the  homestead,  so  as  to  render  the  property  exempt  as  to 
■aohdebtb 
Whibx  MoBTOAGn  LrannmB  Aonoir  at  Law  itpov  Now  Sboubhd^  in- 
stead of  proceeding  to  f oredlose  the  mortgage,  the  judgment  is,  as  be> 
tween  the  parties,  a  lien  upon  the  mortgaged  premises  from  the  date  oi 
recording  the  mortgage. 

MOBTOAGB    EXIOUTXD  TO    SbOUBB    PuSCHAflX-MONET    OF    PRXKISB    AFTEE* 

WABD8  OoouFiED  AS  HoMXSTXAs^  need  not  be  signed  and  oonoaxred  is 
by  the  wife  of  the  mortgagor. 

Action  of  right.  The  defendant  had  purchased  the  prop- 
erty in  question  of  the  plaintiff,  executing  at  the  time  a  mort- 
gage to  the  plaintiff  to  secure  the  purchase-money,  in  which 
his  wife  did  not  join.  At  the  time  of  the  purchase  he  was  the 
head  of  a  family,  and  designed  to  make  the  premises  his  home, 
but  he  did  not  occupy  the  same  as  a  homestead  until  nearly 
two  years  after  the  purchase.  After  the  land  was  so  occupied, 
the  plaintiff  obtained  a  judgment  at  law  against  the  defend- 
ant upon  the  note  given  for  the  purchase-money,  and  secured 
by  the  mortgage,  with  interest,  and  an  order  for  a  general  exe- 
cution. The  execution  was  levied  upon  the  land,  and  the 
plaintiff  purchased  the  same,  and  received  a  sheriff's  deed; 
and  the  plaintiff  relies  upon  this  title.  The  defendant  claims 
a  homestead  right  in  forty  acres  of  the  tract.  Verdict  for  the 
defendant  as  to  the  homestead  tract,  and  for  the  plaintiff  as  t« 
the  residue.    Plaintiff  appeals. 

Bagg  and  AUen^  for  the  appellant. 
Monroe^  for  the  appellee. 

By  Court,  Wright,  J.  The  following,  among  other  instrao 
tions,  was  asked  by  plaintiff  and  refused:  ''That  if  the  jury 
find  that  the  premises  in  question  were  not,  at  the  time  of  the 
execution  of  said  note  and  mortgage,  occupied  and  used  by 
said  defendant  and  his  family  as  a  homestead,  and  were  not, 
for  the  space  of  two  years  thereafter,  so  used  and  occupied,  it 
is  not  necessary  for  the  wife  of  said  defendant  to  join  with 
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him  in  the  execution  of  the  mortgage  given  to  Becore  the  pur- 
chase-money  to  make  said  conyeyance  valid,  and  to  divest  the 
Bald  defendant  of  his  right  to  the  exemption  of  said  premises 
as  against  the  plaintiff;  and  that  plaintiff  would  be  entitled 
to  the  possession  thereof." 

At  the  request  of  defendant  the  following  instructions  were 
given:  "  If  the  jury  believe  that,  in  the  suit  on  which  the 
judgment  was  obtained,  under  which  the  property  was  sold^ 
there  is  no  reference  in  any  of  the  proceedings  to  the  mort- 
gage, but  that  said  judgment  and  execution  were  general,  and 
that  at  the  time  of  the  rendition  of  said  judgment,  defendant 
was  a  married  man,  and  with  his  family,  residing  upon  and 
using  and  occupying  the  same  as  a  homestead,  then  such 
premises,  including  forty  acres,  were  exempt  from  execution^ 
and  that  the  jury  will  so  find. 

'^  2.  If  the  forty  acres  claimed  by  defendant  as  a  homestead 
was  in  the  occupation  of  said  defendant  at  the  time  the  judg- 
ment was  rendered,  and  the  debt  on  which  said  execution  was 
obtained  was  not  created  prior  to  the  purchase  by  defendant 
of  said  forty  acres,  then  they  must  find  for  defendant." 

That  the  homestead  character  does  not  attach  to  property 
until  it  is  actually  occupied  and  used  by  the  family  as  a  home» 
is  settled  in  this  state  as  well  as  in  others:  CharUss  v.  Lambert 
toriy  1  Iowa,  435  [63  Am.  Dec.  457];  WilliamB  v.  Swetlandy  10 
Id.  51;  Holden  v.  Pinney^  6  Cal.  235;  Wimer  v.  Famham^  2 
Mich.  472;  Horn  v.  Tufts,  39  N.  H.  478;  Walten  v.  P«opfe,  21 
ni.  178.  A  mere  intention  to  occupy,  though  subsequently 
carried  out,  does  not  make  the  premises  the  homestead  until 
there  is  actual  residence. 

Our  law  declares  that  where  there  is  no  special  declaration 
of  the  statute  to  the  contrary,  the  homestead  of  every  head  of 
a  family  is  exempt  from  judicial  sale.  It  may,  however,  be 
sold  on  execution  for  debts  contracted  prior  to  the  passage  of 
the  law,  or  prior  to  the  purchase  of  such  homestead:  Code, 
sees.  1245,  1249;  Revision,  sees.  2277,  2281. 

If  a  tract  of  land  is  purchased  by  the  head  of  a  family 
upon  which  there  are  no  improvements,  but  which  he  designs 
for  a  homestead,  it  may  admit  of  some  doubt  whether  the 
same  would  be  exempt  from  judicial  sale  upon  a  debt  con- 
tracted after  such  purchase  and  before  its  actual  occupancy  aa 
a  homestead.  The  spirit  and  policy  of  the  law  would  seem  to 
imply  the  "  purchase  of  the  homestead,"  and  not  that  which 
might  or  not  be  finally  made  such. 
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Until  such  occa)>ancy,  the  proposed  creditor  cannot  know 
what  it  is  that  may  bo  claimed  as  exempt  If  there  is  an 
actual  residence,  however,  he  knows  that  the  law  gives  the 
exemption.  But  without  now  further  discussing  this  view  of 
the  case,  or  expressing  more  definitely  our  conclusions  thereon, 
we  pass  to  the  consideration  of  other  questions  which  are  de> 
dsive  of  the  case  before  us. 

It  will  be  seen  that  plaintifi*  claims  under  a  judgment 
rendered  upon  a  debt,  contracted  at  the  time  of  the  purchase 
of  the  homestead,  or  rather  that  the  debt,  to  satisfy  which  the 
property  was  sold,  was  a  part  of  the  purchase-money. 

Plamtiff  was  the  vendor  and  defendant  the  vendee  of  the 
premises.  There  are  no  rights  of  third  persons  intervening. 
Under  such  circumstances,  it  is,  in  our  opinion,  contrary  to 
the  policy  of  the  statute  to  say  that  this  debt  was  so  contracted 
after  the  purchase  of  the  homestead  as  to  render  the  property 
exempt. 

.  The  legislature,  with  the  view  of  avoiding  all  constitutional 
questions,  has  made  the  exemption  prospective  and  not  retro- 
spective. When  the  homestead  has  been  purchased,  then,  as 
to  all  subsequent  debts,  it  is  exempt;  for  all  prior  ones  it  is 
liable. 

Is  this  a  subsequent  debt?  The  liability  certainly  did  not 
arise  after  such  purchase.  The  agreement  to  buy,  and  the 
corresponding  promise  to  sell,  was  before  the  title  papers 
passed.  The  final  obligation  to  pay  arose  at  the  time  of 
finally  consummating  Uie  contract,  when  the  notes  were 
passed  and  the  deed  made.  If  these  shall  be  treated  as  con- 
current acts,  can  the  claimed  exemption  be  sustained?  Upon 
the  soundest  principles,  we  think  not. 

The  claim  of  defendant  is,  that  the  homestead  shall  not 
be  liable  for  the  money  agreed  to  be  paid  for  its  purchase 
And  yet  we  are  not  aware  of  any  case  which  holds  that  such 
claim  is  to  be  preferred  to  that  of  the  vendor  for  the  purchase* 
money.  In  this  state,  it  has  been  expressly  held  that  a  subse* 
quent  homestead  right  will  not  cut  ott  the  original  claim  foi 
the  purchase-money:  Bai-nes  v.  Oay^  7  Iowa,  26.  In  Califor* 
nia,  it  is  held  that  such  homestead  right  is  subordinate  to  the 
lien  for  the  purchase-money:  McHenry  v.  Reilly,  13  Cal.  76. 

And  in  another  case,  where  the  husband  borrowed  money 
to  pay  for  the  homestead,  giving  a  mortgage  thereon  in  his 
own  name,  it  was  held  that  as  the  deed  of  the  vendor,  and  the 
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mortgage  to  snch  third  person,  were  siinaltaiieocui  acts,  the 
purchaser  and  wife  had  neither  an  equitable  nor  l^al  right  o( 
homestead:  Lasun  v.  Vance,  8  CaL  271  [68  Am.  Dec.  822]. 
It  may  well  be  doubted  whether  this  case  is  sustained  by  the 
authorities  in  all  its  parts:  See  StanseU  ▼.  BoberiSj  13  Ohio^ 
148  [42  Am.  Dec.  193];  Davis  t.  Peabody,  10  Barb.  91.  But 
however  this  may  be,  it  recognized  the  rule  that  the  ymdor  ha« 
the  paramount  lien,  and  this  is  sufiSdent  for  the  purposes  of  the 
present  case.  In  Stone  ▼.  DameUy  20  Tex.  11,  Hemphill,  C.  J., 
says:  ''  We  have  held  in  repeated  cases  in  favor  of  the  vendor 
that  his  vendee,  as  against  him,  could  not  claim  the  exemfh 
tion,  or  be  shielded  under  it  from  the  payment  of  the  purchase* 
money,  and  this  was  on  the  ground  tiiat  until  such  payment^ 
the  superior  right  or  title  in  the  land  remained  in  the  vendor; 
that  the  title,  in  fact,  had  not  fully  vested  in  the  vendee  untfl 
the  discharge  of  the  purchase-money;  that  the  claim  of  the 
homestead  is  based  on  the  fact  that  the  land,  as  against  the 
vendor,  is  held  by  an  indefeasible  title."  And  see  Shepherd  v. 
WhiUy  11  Id.  846,  where  it  is  held  that  "  if  there  was  a  result- 
ing trust,  and  the  nominal  grantee  held  the  land  for  the  use  of 
the  real  purchaser,  the  trustee  could  not  acquire,  upon  the 
land,  a  homestead  free  from  and  unencumbered  by  the  trust; 
he  could  not  claim  the  protection  of  the  homestead  law  any 
more  than  he  could  if  he  had  been  a  real  purchaser,  and  taken 
a  deed  absolute,  but  given  a  mortgage  on  the  land  so  pui^ 
chased,  to  his  vendor,  to  secure  the  purchase-money.''  Also 
Farmer  v.  Simpeon,  6  Id.  303. 

But  it  may  be  said  that  these  cases  were  decided  upon  p»> 
culiar  statutes,  and  that  in  most,  if  not  all  of  them,  the  {hto- 
ceeding  was  to  foreclose  a  mortgage  or  enforce  a  vendor's  lien, 
while  in  this  case  the  plaintiff  simply  took  a  judgment  at  law 
on  one  of  the  notes  secured  by  the  mortgage.  Under  our  law, 
does  this  change  the  role? 

The  statute  gives  a  party  the  privilege  to  sue  upon  the  note, 
instead  of  proceeding  to  foreclose  the  mortgage.  In  such  a 
case,  the  mortgaged  property  may  be  sold,  and  the  lien  of  the 
judgment  attaches  from  the  date  of  recording  the  mortgage: 
Code,  1851,  sees.  2086,  2087.  The  case  of  Redfield  v.  Hart,  12 
Iowa,  355,  recognizes  the  rule  that  before  such  judgment  lien 
can  relate  back  as  to  third  persons,  the  property  must  be  de* 
scribed  in  the  same,  and  a  special  execution  directed  to  issue. 
Not  so,  however,  as  between  the  parties.    The  statute  also  d^ 
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clarce  that  the  vendee  shall,  for  purposes  of  foreclosure,  be 
treated  as  a  mortgagor  of  the  property  purchased,  and  his 
rights  foreclosed  in  a  similar  manner:  Revision  1860,  sec.  3672. 
And  the  case  of  Bamea  v.  Oay^  7  Iowa,  26,  which  in  principle 
docs  not  differ  from  the  one  before  us,  expressly  holds  that  the 
homestead  is  subordinate  to  the  lien  of  the  vendor. 

It  is  held,  therefore,  that  the  deed  and  mortgage  were,  at 
most,  but  simultaneouB  acts;  that  the  seisin  of  the  husband 
was  80  instantaneous  that  it  was  not  necessary  to  the  validity 
of  the  mortgage  that  the  wife  should  sign  and  concur  in  the 
tame,  in  order  to  make  it  liable  for  the  purchase-money.  And 
ftirther,  that  as  between  the  parties,  the  lien  of  the  judgment 
on  the  note  related  back  to  the  recording  of  the  mortgage,  and 
that  (aside  firom  any  question  of  redemption)  the  purchaser 
took  his  title,  divested  of  the  homestead  claim. 

Reversed. 


OooDFAXiOH  NsansAar  to  OomnTUTi  Hohxstbad:  Foggr,  Fogg,  77  Am. 
Deo.  715;  Tumatmm  r.  IMimeg,  76  Id.  432;  I^nMm  v.  Oqfee,  70  Id.  298; 
Mito294;  note  to  JPrpor  t.  Sttme^  Id.  347*360.  Property  owned  by  the  head 
of  a  family  la  not  inToated  with  the  character  of  a  homestead  before  it  ia 
aotoaUy  oooapiad  as  a  homes  Male  v.  HeaaUp,  16  Iowa»  452;  Elatom  v.  Bobit^ 
mm,  23  Id.  211;  NetU  v.  Coe,  85  Id.  409,  citing  the  principal  case.  And  a 
change  of  homestead  by  a  judgment  defendant  from  one  parcel  of  land  to 
anothur  oaanot  displace  or  affect  the  liens  of  judgments  attached  before  saoh 
diango:  Biakm  ▼.  i^oMiaoii,  21  Id.  534,  citing  the  principal  case. 

MoKvaaos  Bxsuimi>  to  Ssoubs  Purchasb-honet  or  Hobcbstiaj)  is 
valid  though  executed  by  the  husband  alone:  See  Lassen  v.  Vance,  68  Am. 
Dec  822,  note  823;  Cfarr  T.  Caldweil,  70  Id.  740,  note  742.  The  principal  case 
Is  ottad  to  the  point  that  a  homestead  ia  not  exempt  from  judicial  sale  for 
thb  aatislactioa  of  a  Judgment  for  the  purchase-money:  Coie  v.  OUi,  14  Iow% 
SIO;  Bmrmap  t.  Chok,  16  Id.  153;  MyaU  v.  Spearman,  20  Id.  513;  BiOs  w. 
Jfasom  42  Id.  833. 

JusoiODiT  Lmm  Axf aoh  waxa,  ▲»!>  Katuiui  akd  Bxtuit  of:   Sat 

Bmeham  t.  Swnmer,  47  Am.  Deo.  805,  and  note  319,  citing  prior  oases.    Ia 

California  the  Judgment  is  a  lien  from  the  time  it  is  docketed:  AckXeg  t. 

Chamberlain,  76  Id.  516,  note  518.    A  decree  of  sale  on  foreclosure  operatsa 

upon  soeh  interest  as  the  mortgagor  had  in  the  property  at  the  executioa 

of  the  mortgage:  Boggs  v.  Fowler,  Id.  561.    The  principal  case  is  cited 

to  the  point  that,  as  between  the  parties,  a  Judgment  at  law  upon  a  note 

secured  by  mortgage  is  a  lien  from  the  date  of  the  recording  of  the  mortgage: 

8iate  T.  Lake,  17  Iowa,  218;  and  that  the  lien  of  a  mortgage  may  be  enforced 

in  an  action  on  the  note  by  an  order  making  the  judgment  a  lien  as  of  tha 

date  of  the  mortgage^  and  for  the  enforcement  of  the  judgment  against  tha 

mortgaged  property:  Morrison  ▼.  Morrison,  38  Id.  78.      Although,  as  ba> 

tweaa  Judgment  creditors  and  third  persons,  it  is  not  competent  for  tha 

{ndgmant  creditor  to  extend  the  lien  of  his  judgment  by  proof  aiiunde,  yo^ 
Am.  Daa  Vok  LXXXI-12 
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M  between  the  putiee  to  the  judgment  end  their  hmn,  the  mle  is  diftmel^ 
iod  the  Jadgment  creditor  may  show  thst  his  judgment  attaches  u  a  lies 
tlthoogh  it  may  not  so  appear  by  the  record:  Dehmm  r.  Pratt,  19  lows,  43S; 
483;  dting  the  principal  case.  And  in  a  contest  between  the  judgment  debtor 
and  a  porohaser  under  ezeoatieii  issued  upon  the  judgment^  it  is  oompetent 
for  the  purchaser  to  show  by  the  pleadings  and  the  record  in  the  aotifln  that 
the  judgment  attached  as  a  lien  upon  the  property  pnrofaaaed  by  him,  althos|)k 
fat  form,  upon  the  face  of  the  judgment  alone  it  did  not  appear  to  be  a  Bou 
Markham  t.  ButAmffham,  SI  Id.  498^  citing  the  principal  case.  It  ii  ibo 
held,  dting  the  principal  case^  that  the  satisfaction  of  a  jadgment  on  notai 
giren  for  the  pnrohsse-moaey  of  real  estate  by  a  sale  under  gsnersl  enestiaa 
ef  inch  real  estate^  does  not  operate  to  disohaifs  the  Tendor'a  Usn  in  laeh 
manner  as  to  giro  priocltj  la  aiither  jndgnMnl  agalnat  the  isailiai 
▼.  IMsr,  14  U.  4IC 
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U  KAHBAl,  42.] 

Aaammo  n  Funjhhd  ImrocxitT  nntil  the  proteentkni  fteWiAm  liii  gniU 
by  proof  of  Ofory  mfttorial  allegation  and  erery  ingroditiit  of  tht  orimo. 
He  may  stand  on  this  presomption,  withholding  all  proof,  until  tho  prooo- 
ontion  has  made  oat  a  complete  case. 

16  Gomnov  ov  Cibcumbtantial  ETimNoi,  the  oironmstanoea  most  all  ooii« 
ear  to  show  that  the  prisoner  committed  the  crime,  and  they  most  all  be 
inoonsistent  with  any  other  rational  oonclnsion.  A  few  or  a  mnltitods 
of  facts  prored,  all  consistent  with  the  supposition  of  gnilt^  are  not 
enoagh  to  warrant  a  Terdiot  of  gnilty. 

MmmojnofUB  bimtuonoN  is  hot  Cubed  by  afterwards  embodying  in  the 
charge  the  tme  rale  of  law  applicable  to  the  point, 

Omutam  that  Aitothkb  akd  "Dsfbndant  might  both  be  goilty  as  prind* 
pals  in  this  murder,"  is  a  mixed  one  of  law  and  faot^  and  is  erroneousi 
for  while  it  oon  tains  the  proper  instraotion  that  two  persons  may  be 
gnilty  as  principals  in  one  erime^  it  presents  the  fact  that  this  is  muider, 
without  informing  the  jury  that  they  are  the  exolusiTe  judges  of  the 


Oomr  MAT  P&VBRT  FAon  nr  Obabob,  but  must  inform  the  jury  that  they 

are  the  exdusiTe  judges  of  all  questions  of  facts. 
Obabos  Whicb  PEttBHTi  Faoeb^  or  suggests  a  oonolnsion  from  facts,  witb- 

oat  informing  the  jury  that  they  are  the  exdusiTe  Judges  d  such  faoii^ 


The  opmion  states  the  buctB. 

Adam9f  CrotieTf  and  Ludhm,  and  W.  P.  OawbMj  ton  the 
appellant 

Tkofma%  P.  FenloiH  eotmly  aUomeffj  and  F.  P.  FUMwiUiamf  tat 
the  appellee. 
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By  Court,  Eingmak,  J.  At  the  November  term  of  the  dis- 
trict court  of  Leavenworth  County,  Carl  Home  was  indicted 
and  tried  for  the  murder  of  Philip  BMend,  and  was  found 
guilty  of  murder  in  the  first  degree.  From  the  judgment  of 
the  court  on  that  verdict,  the  accused  has  brought  his  case  to 
this  court  by  appeal. 

The  errors  alleged  are  set  forth  in  the  motion  made  for  a 
new  trial  in  the  court  below,  and  are  as  follows:  1.  That  the 
court  admitted  illegal  testimony;  2.  Since  the  trial  of  this 
cause,  the  defendant  has  discovered  new  evidence,  material  to 
the  cause,  which  he  could  not  with  reasonable  diligence  have 
discovered  before  or  at  said  trial;  3.  The  jury  was  separated 
without  leave  of  the  court,  after  retiring  to  deliberate  upon 
their  verdict;  4.  The  court  misdirected  the  jury  in  a  material 
matter  of  law;  5.  The  court  erred  in  refusing  to  charge  as 
requested  by  defendant's  counsel;  6.  The  verdict  is  contrary 
to  law;  7.  The  verdict  is  contrary  to  law  and  against  the 
evidence;  8.  The  court  erred  in  overruling  the  motion  to 
quash  the  indictment  made  in  this  case. 

Exceptions  were  taken,  during  the  progress  of  the  trial,  to 
the  various  rulings  of  the  court  below,  which  bring  them  all 
before  this  court  for  revision. 

It  is  hardly  necessary  to  comment  in  detail  upon  the  numer- 
ous points  raised  in  the  record  and  urged  by  counsel.  It  is 
fiuf&cient  to  say  that  after  a  careful  consideration  of  the  vari- 
ous rulings  of  the  court,  as  shown  by  the  record,  we  can  see 
no  error  in  them,  so  far  as  embraced  in  the  first,  second,  third, 
fifth,  sixth,  seventh,  and  eighth  causes  assigned  for  a  new 
trial. 

An^ong  the  instructions  of  the  court  are  the  following: — 

^'  If  the  jury  believe,  from  the  evidence,  that  the  facts  in 
the  case  are  all  consistent  with  the  supposition  that  the  pris- 
oner is  guilty,  and  he  can  ofier  no  resistance  to  that,  except 
the  character  the  prisoner  has  borne,  and  except  the  suppo- 
sition that  no  man  would  be  guilty  of  so  atrocious  a  crime  as 
that  laid  to  the  prisoner,  they  are  warranted  in  returning  % 
verdict  of  guilty." 

The  court  further  charged  'Uhat  the  woman  and  this  defend- 
ant  might  both  be  guilty  as  principals  in  this  murder." 

An  examination  of  the  first  of  these  charges  will  show  that 
it  contains  a  principal  of  law  heretofore  unknown.  To  make 
out  the  guilt  of  a  person  charged  with  crime,  the  prosecution 
must  prove  every  material  allegation,  and  every  ingredient  of 
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the  crime.  The  aoensed  is  presumed  innocent  until  this  is 
done,  and  may  stand  on  this  presumption,  withholding  all 
proof  mitil  the  prosecution  has  made  out  a  complete  case* 

Take  from  this  instruction  the  defense  which  the  accused 
might  offer  of  his  previous  good  character,  and  the  supposition 
that  no  man  would  be  guilty  of  so  atrocious  a  crime  as  thai 
laid  to  hifl  charge,  and  it  leaves  this  proposition: — 

That  if  the  jury  believe  from  the  evidence  that  the  facts  in 
the  case  are  all  consistent  with  the  supposition  that  the  pris- 
oner is  guilty,  ihey  are  warranted  in  returning  a  verdict  of 
goSlty. 

It  is  obvious  that  proof  of  good  character,  and  the  supiKwi- 
tion  that  no  man  would  be  guilty  of  so  atrocious  a  crime  as 
murder,  cannot  unfavorably  aSect  the  position  of  the  prisoner. 
He  may  well  stand  on  the  presumption  of  innocence,  and  offer 
no  evidence.  Is  a  jury,  then,  warranted  in  returning  a  verdict 
of  guilty,  when  the  facts  in  the  case  are  all  consistent  with  the 
supposition  that  the  prisoner  is  guilty  ?  If  so,  a  man  may  first 
be  presumed  guilty,  and  two  or  three  facts  proven,  consistent 
with  that  supposition,  and  the  law  will  warrant  a  finding  of 
guilty.    Such  is  not  the  rule  of  law. 

A  few  facts,  or  a  multitude  of  facts,  proven,  all  consistent 
frith  the  supposition  of  guilt,  are  not  enough  to  warrant  a  ver> 
diet  of  guilty;  but  in  order  to  convict  on  circumstantial  evi- 
dence, it  is  held  necessary,  not  only  that  the  circumstances  all 
coneur  to  show  that  the  prisoner  committed  the  crime,  but  that 
they  all  be  inconsistent  with  any  other  rational  conclusion: 
2  Hale  P.  C;  2  Stark.  Ev.  521,  622;  3  Greenl.  Ev.,  sec.  137. 
This  being  the  true  rule,  it  follows  that  in  this  proposition  the 
court  misdirected  the  jury. 

The  counsel  for  the  state,  in  support  of  the  charge  under 
ooDflideration,  read  what  he  claimed  as  an  identical  proposi- 
tion fix>m  Wells  on  Circumstantial  Evidence,  sec.  161,  as 
fiollows:  — 

"  If  you  think  that  the  &ct8  in  this  case  are  all  consistent 
with  the  supposition  that  the  prisoner  is  guilty,  and  can  offer 
no  resistance  to  that,  except  the  character  the  prisoner  has 
borne,  and  except  the  supposition  that  no  man  would  be  guilty 
of  so  atrocious  a  crime  as  that  laid  to  the  charge  of  the  pris- 
oner, that  cannot  much  influence  your  minds." 

So  far  from  this  sustaining  the  charge  given,  there  is  nothing 
in  common  but  the  statement  of  the  condition  of  the  case.  The 
Moclusions  from  the  same  statement  are  different.    The  charge 
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given  sajB  that  a  certain  state  of  facts  warrants  a  finding  of 
guilty,  while  the  authority  quoted  shows  that  the  same  facts 
being  proven,  the  proof  of  good  character  and  the  presump- 
tion ihat  no  man  would  be  guilty  of  so  atrocious  a  crime, 
cannot  much  influence  the  minds  of  the  jury. 

It  was  urged  in  argument  that  the  court  had,  in  other  parts 
of  the  charge,  given  the  true  rule  of  law  as  applicable  to  this 
point;  but  as  this  was  a  separate  charge,  it  is  impossible  for 
us  to  say  that  it  was  not  the  controlling  one  with  the  jury. 
We  are  not  insensible  to  the  consideration  that  the  ooort, 
having  once  ably  and  clearly  given  the  correct  law,  the  probar 
bilities  are  that  little  of  essential  injury  may  have  been  sua* 
tained  by  the  defendant  by  this  misdirection.  But  we  have 
no  right  to  consider  probabUities  in  reference  to  a  single  case' 
when  called  upon  to  apply  the  general  principles  of  estalh 
lished  law,  and  to  register  a  precedent  for  the  future  action 
of  courts.  ''We  perform  a  single  and  unmixed  duty  when 
we  declare  upon  the  call  of  the  accused  what  are  his  legal 
righte." 

The  second  of  the  charges  quoted  above  is  a  mixed  one  of 
law  and  fact.  The  principle  of  law  involved  is,  that  two  per- 
sons may  be  guilty  as  principals  in  one  crime.  This  is  true, 
and  a  proper  instruction.  The  fact  presented  in  the  charge 
is,  that  this  was  a  murder,  by  the  use  of  the  expression  ''  this 
murder." 

The  court  has  a  right  to  present  the  facts  in  his  charge,  but 
must  in  that  case  inform  the  jury  that  they  are  the  exclusive 
judges  of  all  questions  of  fact:  Code  C.  P.,  sec.  215.  This 
was  not  done  in  this  case.  The  charge,  moreover,  is  not  so 
much  the  presentation  of  facts  as  a  conclusion  from  facts. 

The  first  duty  of  i]^e  jury  was  to  decide  whether  a  murder 
had  been  committed.  This  duty  was  forestalled  by  the  court 
by  intimating  that  this  was  murder.  If  it  be  considered  as 
presenting  the  facts,  or  suggesting  a  conclusion  fit>m  facts,  it 
is  equally  error.  If  the  first,  it  is  error,  because  the  jury  were 
not  informed  that  they  were  the  exclusive  judges  of  the  Sada. 
If  the  second,  it  is  error,  because  it  was  intimating  a  condur 
sion  from  facts,  which  is  the  special  and  exclusive  province 
of  the  jury. 

All  persons  familiar  with  the  trial  of  criminal  causes  havB 
had  occasion  to  observe  with  what  anxiety  a  jury  listens  to 
catch  from  the  court  the  slightest  indication  of  its  views. 
This  is  particulariy  the  case  when  matters  of  great  doubt  and 
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difficulty  are  before  them  for  decision.  How,  then,  can  it  be 
known  that  the  expression  used  in  this  charge  had  not  some 
influence  in  determining  the  final  result?  The  more  able  and 
upright  the  court,  the  more  likely  are  its  intimations  to  have 
weight;  and  it  is  impossible  to  say  that  the  jury  may  not 
have  received  some  bias  fix>m  the  language  used.  It  therefore 
naceesarily  follows  that  there  is  material  error  in  it. 

For  the  misdirection  in  ihese  two  charges,  a  new  trial  should 
have  been  awarded  the  accused  on  his  motion. 

The  judgment  is  reversed  with  costs,  the  verdict  set  aside, 
and  the  cause  remanded  to  the  court  below,  with  instructions 
to  sustain  the  motion  for  a  new  trial. 


PanoNXR  u  TO  u  Coirsn>ntn>  iMvoomr  imtQ  hie  guilt  Is  prared:  8tai$ 
V.  Smithy  54  Am.  Deo.  678^  note  682. 

ClBOini8TA2ITIAL  EvUMDrOI  SHOULD  BB  SO  8tB0VO  M  feO  tood  feO  OODTinOt 

lb*  jury  ol  defendanfi  guilty  and  to  ezdade  every  sappontion  inooiwietent 
tlierewith,  to  wamnt  a  oonTiotum  in  a  oriininal  case:  Sunmer  t.  Staie,  86 
Am.  Deo.  561;  CkjmnumweaUh  r.  Webtier,  52  Id.  711,  and  note  787.  The 
prinoipal  oaae  is  distingoiahed  on  thia  point  in  SkUe  r.  Adanu,  20  Kan.  828. 
It  ia  cited  in  State  y,  Ortbe,  17  Id.  461,  to  the  point  that  in  a  case  depending 
entirely  on  oironmatantial  eridenoe  the  eridenoe  should  be  anoh  aa  to  exdode 
erery  other  reaaonable  hypothesis  than  that  of  defendant's  guilt. 

Whsthkb  E&BOinE0U8  iNSTSUonoN  IS  Cured  by  afterwards  embodying 
lb*  correct  one  in  the  same  charge,  see  Wood  ▼.  Clvambers^  70  Am.  Deo.  882; 
and  note  334;  Benson  t.  AUoood,  71  Id.  611. 

iKsnuonoir  AsBUimia  Facf  which  should  be  left  to  the  jury  is  erroneouai 
Tfffier  T.  8ioop$,  71  Am.  Deo.  341,  and  numerous  citations  ia  note  348;  Weskf 
T.  Siaie,  75  Id.  62;  Peopk  t.  Leoimm,  76  Id.  505,  note  507.  The  prinoipal 
case  ia  distinguished  on  thia  point  in  Stait  v.  Uprnt^  9  Kan.  130;  WUqf  t. 
Keokuk.  6  Id.  105. 

BuxDXV  Of  Pboov  in  criminal  oases  ia  on  the  state^  and  this  burden  nerer 
dMDgea:  Stata  t.  Kmhihtt  26  Kan.  408,  citing  the  prinoipal  case.  Erroneoua 
iastniotion  is  not  cnred  by  giving  a  correct  one  subsequently  in  the  same 
•haige^  for  the  jury  may  have  arrived  at  their  ccnclnsion  from  a  oonsiderar 
ttm  d  the  emneona  one:  State  v.  Howard,  14  Id.  175;  Uwkm  Pacific  It§ 
Ok  T.  JTiOaM^  8  Id.  651,  both  citing  the  prinoipal 
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Aoff  D  Bor  IvTALiD  by  reason  ol  its  having  been  approved  oa  a  day  9hm 
tlie  act  of  Congresa  admitting  Kansas  into  the  Union. 

§mmom  17,  AanoLS  2,  or  Kansas  CoNflTmrrioN,  providing  that^  "in  aO 
caaea  where  a  general  law  can  be  made  applicable,  no  special  law  shall  be 
aiacted,**  recogniaes  the  necessity  of  some  special  legislation,  and  seeks 
cnly  to  limit,  not  prohibit  it.    It  also  leaves  to  the  diaeretioil  d  the 
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logialatiira  feo  dotonnina  whttiier  their  purpose  can  or  cannot  be  exp^ 
diently  accompliahed  by  a  general  law,  and  no  special  Uw  wOl  be 
dedared  inTalid  merely  becanae  it  would,  in  the  opinion  of  the  ooar^ 
haTe  been  possible  to  frame  a  general  law  under  which  the  same  pur* 
poee  oould  hare  been  acoompb'shed. 

TteRiTOBiAL  OmcoDU^  ov  AsMisBsas  09  EAKBAa  aa  a  states  beeamo  mi 
kdenm  state  officers.  They  could  do  no  act  prohibited  by  the  ooostita- 
tion  to  regulate  state  officers  of  like  functions,  but  were  not  obliged  to 
follow  the  mode  of  procedure  in  the  transaction  of  publio  boaineea  pre- 
aoribed  for  the  regular  officers  of  the  state  government. 

buoxoBiAL  LsQisLATiTxa  ow  KAHiAa,  iBHO  DT  SaHRHi  wheo  the  ao*  of  a^ 
mission  was  passed,  had  power  feo  oontinQe  in  the  diaehaige  of  the  dntiea 
of  that  department  until  superwded,  according  to  the  mode  of  prooedue 
prescribed  in  the  organic  act,  and  the  laws  so  passed  were  valid,  pro- 
yided  they  were  not  in  oonfiiet  with  the  constitution  of  the  United 
States  or  tiie  state. 

OttBWiTUTiOM  or  Kansas  dots  hot  Bx^uirs  a  record  to  be  kept  of  the  pre- 
aentation  of  a  bill  to  the  governor  for  approval;  but  if  it  did,  the  fact  that 
anch  directory  provision  aa  to  a  formal  step  waa  not  complied  with  oould 
not  afiect  the  validity  of  the  Uw. 

WflOBRi  QovxRNOR  Affbovxs  BilL|  and  the  constitution  doea  not  require 
that  he  should  notify  either  houae  of  the  legislature  of  the  fact^  or  that 
such  notification,  if  made,  should  be  entered  on  the  joumala.  The  dale 
being  no  necessary  part  of  the  approval,  it  will  bo  presumed  that  the 
bill  waa  aigned  between  the  date  olita  passage  and  the  final  adjournment 
of  that  seaaion  of  the  l^gialaton. 

Motion  for  a  writ  of  mcmdamuB.  The  opinion  contains  the 
facts. 

Z>.  M.  Vcdentinej  for  A.  Johnson,  the  relator. 

W,  Shannanj  for  the  respondent. 

By  Court,  Ewing,  C.  J.  The  writ  will  not  be  issued  nnlen 
the  '^act  to  provide  for  the  location  of  the  county  seat  of 
Franklin  County/'  which  purports  to  have  been  approved  on 
the  80th  of  January,  1861,  and  is  published  among  the  laws 
of  the  territorial  legislature  of  that  year,  be  invalid. 

That  the  act  is  not  invalid  by  reason  of  its  having  been 
approved  on  a  day  after  the  act  of  Congress  admitting  Kansas 
into  the  Union,  was,  in  effect,  decided  by  this  court  in  the  case 
of  State  ex  rel.  HwfU  v.  Meadows^  1  Kan.  90,  to  which  decision 
we  adhere. 

Nor  is  it  invalid  as  in  conflict  with  section  17,  article  2,  of 
the  state  constitution,  which  provides  that  '^in  all  cases  where 
a  general  law  can  be  made  applicable,  no  special  law  shall  be 
enacted.'' 

We  understand  this  section  of  the  constitution  as  leaving  a 
discretion  to  the  legislature,  for  it  would  be  difficult  to  imagine 
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ft  legifilative  purpoee  which  could  not  be  accomplished  under 
ft  general  law.  If  it  be  possible,  as  we  think  it  is,  to  frame  a 
general  law  under  which  the  purpose  of  any  special  law  could 
be  accomplished,  then  that  provision  of  the  constitution,  if 
literally  construed,  would  absolutely  prohibit  all  special  legis- 
lation. Such  is  not  its  purpose.  It  recognizes  the  necessity 
of  some  special  legislation,  and  seeks  only  to  limit,  not  pro- 
hibit it 

There  are  many  special  acts  to  be  done,  undone,  prevented, 
or  omitted,  in  which  the  legislature  could  not  give  effect  to 
Uieir  will  through  a  general  law  without  accomplishing  more 
evil  than  good.  For  instance,  there  might  be  strong  reasons, 
arising  from  change  of  county  lines  or  other  causes  for  the 
passage  of  a  law,  such  as  the  one  in  question,  authorizing  an 
election  in  a  particular  county  to  change  the  county  seat,  and 
yet  there  might  be  no  circumstances  existing  or  likely  to  arise 
in  any  other  than  that  one  county,  making  such  election 
expedient.  Such  a  general  law  could  '^be  made  applicable" 
to  the  election  in  tiie  county  where  it  was  necessary  and 
expedient,  but  such  law  would  bring  on  distracting  contests  in 
many  other  counties,  and  make  the  general  effect  of  the  law 
highly  injurious.  It  is  not  the  purpose  of  the  constitution  to 
eomi)el  the  legislature  to  accomplish  an  act  of  local  or  special 
l^islation  beneficial  to  one  person  or  locality  only,  through  a 
general  law,  which  might,  in  their  opinion,  result  in  damage 
when  applied  toother  persons  or  localities.  The  legislature 
most  judge  and  determine  whether  the  object  in  view  can  be 
flooomplished  under  a  general  law  without  public  injury,  and 
if  it  can  be,  they  are  not  at  liberty  to  seek  it  by  enacting  a 
special  law.  But  if  it  cannot,  without  such  public  injury,  then 
they  may  resort  to  special  legislation.  Any  other  interpreta- 
tion of  their  duties  would,  in  effect,  prohibit  special  legislation, 
and  compel  the  legislature  to  accomplish  a  special  purpoee 
under  a  general  law,  oftentimes  to  the  injury  of  the  public, 
thus  sacrificing  the  spirit  to  the  letter  of  the  constitution. 

The  legislature  must  necessarily  determine  whether  their 
pnrpoee  can  or  cannot  be  expediently  accomplished  by  a  gen- 
eral law.  Their  discretion  and  sense  of  duty  are  the  chief,  if 
not  the  only,  securities' of  the  public  for  an  intelligent  compli- 
ance with  that  provision  of  the  constitution.  Whether  we 
eoold,  in  any  conceivable  case,  presenting  a  flagrant  abuse  of 
that  discretion,  hold  a  private  law  invalid  as  contrary  to  that 
provision  of  the  constitution,  we  need  not  here  decide;  but  we 
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would  certainly  not  hold  such  a  law  invalid  merely  because 
it  would,  in  our  opinion,  have  been  possible  to  frame  a  general 
law  under  which  the  same  purpose  oould  have  been  accom- 
plished. 

The  case  of  Thomas  v.  Board  of  Commisaioners  ete,<,  5  Ind.  4, 
considering  it,  as  did  the  supreme  court  of  Indiana,  as  involv- 
ing  only  a  construction  of  section  23  of  the  constitution  of  that 
state,  presents  a  case  very  similar  as  to  law  and  fact,  and  quite 
as  strong  for  this  relator  as  the  one  at  bar.  We  are  not  ccm- 
vinced  by  the  reasoning,  nor  satisfied  with  the  conclusion,  of 
that  authority,  which  is  the  only  one  cited  on  either  side  upon 
the  question. 

Nor  is  this  law  invalid  because  it  originated  in  the  council 
of  the  territorial  legislature. 

The  schedule  to  the  constitution  provided  that  all  ofBcen 
under  the  territorial  government  should  continue  in  the  exer- 
cise of  the  duties  of  their  respective  departments  until  supe^ 
seded  under  the  authority  of  the  constitution.  All  officers 
of  the  old  government  on  the  admission  of  the  state  became, 
ad  interim^  state  officers.  They  could  do  no  act  prohibited  by 
the  constitution  to  regular  state  officers  of  like  functions,  but 
were  not  obliged  to  follow  the  mode  of  procedure  in  the  trans- 
action of  public  business  prescribed  for  the  regular  officers  of 
the  state  government.  The  machinery  of  the  various  branches 
of  the  territorial  government  was,  in  many  respects,  diflTerent 
from  that  arranged  in  the  constitution  for  conducting  public 
business,  and  could  not  have  been  changed  on  the  admission 
of  the  state  without  a  suspension  and  derangement  of  public 
business,  to  prevent  which  was  a  chief  purpose  of  the  schedule. 
The  territorial  legislature,  being  in  session  when  the  act  of 
admission  was  passed,  had  the  power  to  continue  in  the  di^ 
charge  of  the  duties  of  that  department  until  superseded^ 
according  to  the  mode  of  procedure  prescribed  in  the  orgaiuo 
act,  or  the  laws  of  the  territory,  and  the  laws  so  passed,  if 
their  provisions  were  not  in  conflict  with  the  constitution  of 
the  United  States  or  of  the  state,  were  valid. 

It  is  alleged,  in  the  motion  for  the  writ,  that  the  law  in 
question,  which,  as  published  and  as  enrolled,  appears  to  ba^ 
been  approved  by  the  governor  on  the*  30th  of  January,  was, 
in  fact,  not  passed  by  the  legislature  until  the  Slst  of  that 
month.  And  while  the  genuineness  of  the  signature  of  the 
governor  is  not  questioned,  an  attempt  is  made  to  show  thai 
the  signature  was  not  affixed  to  the  bill  before  the  adjourn- 
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ment,  by  a  production  of  the  jouruals  of  both  houses,  which, 
it  is  alleged,  contain  no  evidence  of  the  presentation  of  the 
bill,  or  of  notice  fix>m  the  governor  of  its  approval. 

Without  considering  whether  any  evidence  whatever  would 
be  admissible  to  impeach  a  law  enrolled  and  attested  by  the 
genuine  signatures  of  the  proper  officers,  we  need  only  say 
that  no  facts  are  alleged  in  this  case,  which,  if  apparent  on 
the  face  of  the  law  itself,  would  at  all  affect  its  validity.  The 
organic  act  required  no  record  to  be  kept  of  the  presentation 
of  a  bill  to  the  governor  for  approval,  and  if  it  did,  the  fact 
that  such  directory  provision  as  to  a  formal  step  was  not  com- 
plied with,  could  not  affect  the  validity  of  the  law.  So,  where 
the  governor  approved  a  bill,  there  was  no  requirement  that 
he  should  notify  either  house  of  the  fact;  or  that  such  notifi- 
cation, if  made,  should  be  entered  on  the  journals.  And  ad- 
mitting the  fact,  and  receiving  it  as  evidence  that  the  law  was 
passed  a  day  before  it  purports  to  have  been  signed,  the  utmost 
effect  of  the  evidence  would  be  to  establish  an  error  in  the 
date  of  the  governor's  approval,  and  leave  the  approval  as  if 
it  had  not  been  dated.  In  such  case,  as  the  date  is  no  neces- 
sary part  of  the  approval,  and  as  the  presumption  is  in  favor 
of  the  regularity  of  official  acts,  the  law  would  be  treated  as 
having  been  signed  between  the  date  of  its  passage  and  the 
final  adjournment  of  the  legislature  on  the  2d  of  February. 

The  motion  is  overruled. 


It  n  wiTum  DisciurnoN  of  the  legislature  to  determine  whether  or  not 
a  general  law  can  be  made  applicable,  and  the  deciflion  there  made  is  final 
and  oonclnnre:  McOiU  ▼.  State,  34  Ohio  St.  247;  State  ▼.  County  GwH  qf 
Boone,  60  Mo.  323.  And  the  mere  fact  that  certain  resnlts  could  be  aooom- 
plished  by  a  general  law  does  not  necessarily  avoid  a  special  law  passed  to 
affect  them:  Beach  t.  Leaky,  11  Kan.  26;  Fronds  v.  A.  T.  ds  S.  F,  R,  R,  Ok, 
19  Id.  306;  Comm'ra  qf  Norton  Co.  t.  Shoemaker,  27  Id.  79;  Cray  v.  Crockett^ 
30  id.  143;  Knowlee  ▼.  Board  qf  JSdueatUm,  33  Id.  699,  aU  citing  the  principal 
case.  All  laws  passed  by  the  Kansas  territorial  legislatore,  until  superseded 
•ocording  to  the  mode  prescribed  by  law,  were  valid,  if  their  provisions  were 
not  in  conflict  with  the  ooostitutioa  of  the  United  States  or  of  the  statei 
Siate  ▼.  Siomumlf  24  Id.  602;  citing  the  principal  case. 

Kr.roTwn.iTT  of  Quigkb  elected  under  territorial  law:  See  Parher  v« 
Bmkik,  74  Am.  Dec  749,  endnote  753. 
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MuNN  V.  Taulman. 

[1  KAVlAfl,  9B4.] 

Ir  Amr  ov  SivnuL  GwxnsiM  ov  DEWExam  wt  up  ia  uimrv  is  good»  il  i» 

oiror  io  nistfiin  a  genenl  demarrer  thereto^  an  the  ground  that  it  dim 

not  aet  forth  any  defanae  to  the  aotion. 
Peeabb  "Hs  Sats.that  Hi  DkvibSi'*  in  an  anawar»  ii  oqniralmi to  pfanit 

" ho  denies,'*  nnder  the  Eansaa  code. 
OsjidT  09  AirswvR  n  to  Appbibb  Plaimtiiv  what  defcnee  ia  intended  t» 

be  set  up  in  bar  of  his  daim.    This  ia  all  the  law  reqiiizee. 
That  Sstxbal  GBouirse  ov  Dzmru  are  inoonaiatent  ia  not  a  defect  that  mm 

be  taken  advantage  of  by  domnxrer.    The  nana!  and  proper  oonee  ii  ts 

oompel  the  party  to  eleet  on  whioh  of  the  inoontiatent  gnoadi  hevfll 

rely. 

Th8  opinion  stateg  the  fiftots. 

8.  D.  Leeompte^  for  the  plaintiff  in  errar. 
8.  A.  Stinaofif  for  the  defendant  in  enor. 

By  Conrt,  Kingman,  J.    This  cancte  comeg  op  on  error  ftom 

the  district  court  for  Leavenworth  County. 

The  only  question  is,  whether  the  court  erred  in  Bustainini 
the  demurrer  to  the  answer. 

The  answer  sets  forth  three  grounds  of  defenge,  and  tho 
demurrer  is  general,  that  the  answer  does  not  set  forth  any 
defense  to  the  action. 

If  any  of  the  grounds  of  defense  are  good,  then  the  ooort 
erred  in  sustaining  the  demurrer.  Plaintiff  in  error  very  can- 
didly admits  that  the  third  clause  of  the  answer  constitatesno 
defense  to  the  action.  We  think  he  is  right,  and  also  that  the 
second  clause  is  equally  defective. 

This  leaves  the  first  ground  of  defense  set  forth  in  the  answoi 
for  consideration.    It  is  as  follows: — 

''And  now  comes  the  said  Alvah  Mann,  the  above-named 
defendant,  by  Lecompte,  Mathias,  and  Bums,  his  attorneys, 
and  for  answer  to  the  petition  of  the  said  plaintiff,  filed  in  the 
above  cause,  says  that  the  said  plaintiff  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,  because  be 
says  that  he  denies  each  and  every  allegation  in  plaintiff's 
petition  alleged  against  him,  and  of  this  he  puts  himself  upon 
the  country." 

The  only  objection  urged  to  this  is  the  use  of  the  langoags^ 
"he  says  that  he  denies,"  instead  of  "he  denies." 

It  is  insisted  by  defendant  in  error  that  the  court  most  tab 
Into  consideration  that  the  code  was  framed  with  referanoe  t^ 
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the  Tezifioation  of  pleadings,  and  that  the  phrase  '^says  he  de- 
nies" would  not  have  subjected  the  maker  of  the  affidavit  to 
answer  to  the  penalties  of  perjury,  were  statements  of  the  answer 
known  by  affiant  to  be  false. 

We  aiknit  the  principle  of  construction,  but  deny  the  appli- 
oation. 

To  say  that  he  denies,  is  to  deny;  and  had  it  been  written, 
''because  he  denies,''  he  would  have  denied  by  saying  so  on 
paper,  and  he  has  done  no  more  than  declare  that  he  does 
what  it  would  otherwise  be  obvious  that  he  had  done. 

In  Ohio,  it  has  been  decided  that  an  objection  to  a  defective 
general  denial  must  be  made  by  motion,  and  cannot,  in  gen- 
eral, be  taken  by  demnrrer:  Sevan's  Pleading  and  Practice, 
245,253. 

We  do  not  think  it  necessary  to  affirm  that  in  this  case 
the  second  section  of  the  code  has  laid  down  the  principles  of 
it^  interpretation. 

After  having  given  the  code  a  name,  the  legislature  hastened 
to  declare  that  its  provisions  and  all  proceedings  under  it  shall 
be  liberally  construed  with  a  view  to  promote  its  object,  and 
asoBt  the  parties  in  obtaining  justice. 

The  object  of  an  answer  is  to  apprise  the  plaintifP  what  de- 
fense  is  intended  to  be  set  up  in  bar  of  his  claim.  This  is 
clearly  and  manifestly  done  in  this  case,  and  this  is  all  the 
law  requires. 

It  is  urged  by  defendant  in  error  that  the  several  grounds  of 
defense  are  inoonsistent  If  so,  it  is  not  a  defect  that  can  be 
taken  advantage  of  by  demurrer.  The  usual  and  proper  course 
ia  to  compel  the  party  to  elect  on  which  of  the  inconsistent 
groonds  he  wiU  rely  for  a  defense. 

The  judgment  is  reversed,  and  the  case  is  remanded  to  the 
diatrict  court  of  Leavenworth  County,  with  directions  to  over- 
mle  the  demurrer^  and  for  further  proceedings. 

Judgment  is  rendered  against  defendant  in  error  for  costs  in 

tfalBOODrt 


Iv  Aht  Ova  CooiTT  nr  Dsaujunoir  Is  good*  a  dnaamr  to  tlM  wliok 
dBdaimtioii  nnut  be  ofremiledy  tboagfa  the  other  ooonte  are  bad:  UnUed 
Siaia  t.  WhUe,  37  Am.  Deo.  374;  BkUUe  t.  CkiryeU,  38  Id.  021;  Lam  t. 
UmiSan,  87  Id.  709;  FrtOcMd  t.  McOabrngk,  48  Id.  685;  Tkmrnm  t.  Beki- 
dere  efe;  i?.  i?.  Obi,  64  Id.  416. 

iMnuinEB  Buan>nro  ov  Smwkbal  Oavbea  of  Aomnr  may  be  duod  by  a 
to  eompel  an  eleotioD:  Motmeify,  KenmaU^  61  Am.  Deo.  576^  note  6801 


610  Golden  v.  Cockbil.  [KaosaA, 

Golden  t;.  Gookbil. 

[1  KAKIAI,  9B0.] 

ObattDi  WxBXQAam  hat  bi  Void  for  imeertainfcjr  m well  m a  nortf^eof 
retlaetate. 

IirnAircis  ov  Suffiuiairr  and  Jsbvwwwikst  desciiptioa  ol  ehiktteb  m  mort- 
gage thereof  giTen,  and  general  prinoipla  dednoed  that  any  daeoiipiiMi 
which  will  enable  thiird  persona  to  identify  tba  property^  aided  by  b- 
qniriet  which  the  mortgage  indicates  and  directs,  is  snfficieiitb 

DiBOBimoir  of  Propbrtt  nr  Chattvl  Hortoaos  tm  "  124  head  of  m1i% 
now  in  the  territory  of  Kamaa"  and  "one  pair  ol  daybank  hons^'h 
not  sufficient. 

Diumr  OF  Chattelb  KrrHm  Aotval  or  Ookstbuotiti^  is  sasinHil  is 
the  validity  of  a  mortgage  theveo^  aa  against  third  partiss.  Begistaa* 
tion  dispenses  with  deUreiy. 

Qbattml  HoBiOAoa  of  Pbofibtt  sitnated  ia  Kansas,  exaontad  sad  rs- 
oorded  in  another  state^  whore  the  mortgagor  rssidss»  without  say 
change  of  possession,  is  not  notioe  to  nor  ralid  aa  afaiaat  attaohisf 
creditors  of  the  mortgagor  in  ths  fcnner  state. 

Thb  opinion  contains  the  facts. 

By  Court,  Bailkt,  J.  Petition  in  error  ftom  first  diitdsl 
court  for  Leavenworth  County. 

From  the  bill  of  exceptions  the  following  facts  appear,  vis.:— 

On  the  eighth  day  of  October,  1859,  C.  A.  Perry,*  of  Plmtta 
County,  Miesouri,  executed  to  Clinton  Cockril,  of  the  saixtf 
county,  a  chattel  mortgage  upon  '*  124  head  of  mules  and  one 
pair  of  claybank  horses,"  with  other  personal  property,  to 
secure  the  payment  of  a  debt  due  fix>m  said  Peny  to  said 
Cockril,  which  mortgage  was  duly  recorded  in  said  oountj  of 
Platte  according  to  the  laws  of  Missouri. 

On  the  eighteenth  day  of  October,  1859,  nineteen  mules  and 
one  yellow  pony,  a  part  of  the  property  so  mortgaged  to  Cock- 
ril,  was  attached  in  Leavenworth  County,  Kansas,  at  the  Bait 
of  Thomas  C.  Anderson,  by  D.  R.  Hook,  deputy  and  under 
sheriff  of  J.  W.  H.  Qolden,  sheriff  of  said  county  of  Leaven- 
worth. 

Some  time  in  September,  previous  to  the  attachment,  the 
mules  and  pony  attached  had  been  left  by  Perry,  after  their 
return  fix>m  Salt  Lake,  in  charge  of  H.  C.  Branch  of  Leaven- 
worth County,  and  a  contract  had  been  entered  into  between 
Perry  and  Branch  for  wintering  them.  They  remained  in 
Branch's  custody  under  this  arrangement  until  thqr  were  at- 
tached, and  Branch  had  received  no  notice  of  any  change  in 
the  ownership. 

The  mortgage  fix>m  Perry  to  Cockril  was  made  in  good  fidtb 
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to  secure  the  payment  of  a  just  debt  of  large  amoont,  and  was 
executed  and  recorded  in  all  respects  according  to  the  require* 
ments  of  the  Missouri  statutes. 

In  NovembeTy  1859,  following  the  attachment  of  the  mort- 
gaged property,  Cockril,  the  mortgagee  (now  defendant  in 
error),  commenced  suit  in  Leavenworth  Ck>unty,  Kansas, 
against  the  sheriff  Golden,  his  deputy.  Hook,  and  the  attach- 
ing creditor,  Anderson,  to  recover  possession  of  the  property 
attached,  and  on  the  eleventh  day  of  November,  1859,  the 
nineteen  mules  and  one  yellow  pony  were  taken  out  of  the 
sheriff's  custody,  on  an  order  of  replevin,  and  delivered  up  to 
Cockril. 

At  the  trial  of  the  issue  joined  in  this  suit  of  replevin  at  the 
Uay  term  of  the  district  court  for  Leavenworth  County,  1862, 
counsel  for  Cockril  offered  in  evidence  to  the  jury  the  mort- 
gage executed  and  recorded  in  Missouri,  to  which  the  counsel 
for  defendants  (now  plaintiffs  in  error)  objected,  but  their 
objections  were  overruled  by  the  court,  and  the  ruling  ex- 
cepted to. 

The  plaintiff  Cockril  was  then  sworn  as  a  witness,  and  tes- 
tified that  the  property  in  dispute  was  a  portion  of  the  property 
included  in  the  mortgage;  that  said  property,  at  the  time  of 
the  execution  of  the  mortgage,  was  in  Kansas,  and  there  re- 
mained; that  he  did  not  receive  the  property  at  the  time  ba 
took  the  mortgage,  and  never  had  it  in  his  possession,  etc. 
All  of  which  was  confirmed  by  the  testimony  of  Perry. 

Defendants'  counsel  then  moved  the  court  to  instruct  the 
jury,  as  matter  of  law,  as  follows,  to  wit:  1.  If  the  jury  believe 
fix>m  the  evidence  that  at  the  time  the  mortgage  was  executed 
in  Platte  County,  Missouri,  the  property  was  in  Leavenworth 
County,  Kansas,  that  possession  was  not  delivered  to  the  plain- 
tiff, and  that  the  property  was  retained  in  the  possession  of 
Charles  A.  Perry,  or  Charles  A.  Perry  &  Co.,  in  this  county, 
either  by  themselves  or  their  agents,  and  was  so  in  their  pos- 
session at  the  time  it  was  seized  under  the  order  of  attach- 
ment, then  they  must  find  for  the  defendants;  2.  That  if,  by 
the  terms  of  the  mortgage,  the  property  was  delivered,  or  was 
to  be  delivered  to  plaintiff,  and  if  the  jury  believe  from  the 
evidence  that  the  mortgagor.  Perry,  retained  possession  of  the 
property,  and  treated  it  as  his  own,  then  such  acts  were  incon- 
sistent with  and  contrary  to  the  terms  of  the  mortgage,  and 
rendered  it  absolutely  void  as  to  creditors;  8.  '^  That  a  mort- 
gage exeoated  in  Missouri  upon  personal  property  in  Kansas, 
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at  the  time,  and  which  remains  there,  and  is  taken  under  aa 
order  of  attachment  against  the  mortgagor  in  favor  of  his  cred* 
itors,  will  not  hold  the  property  as  against  such  attaching 
t^reditors,  unless  possession  of  the  property  was  given  to  the 
mortgagee,  Cockril,  and  was  retained  by  him" ;  4.  That  the 
defendant,  Anderson,  had  a  right,  rmder  his  attachment,  to 
seize  the  mortgaged  property,  and  that  the  purchaser  at  the 
sale  would  get  whatever  interest  C.  A.  Perry,  or  C.  A.  Peny  A 
Co.,  had  in  the  property,  subject  to  claims  of  the  alleged  mor^ 
gagee. 

All  of  which  instructions  the  court  refused  to  give  to  the 
jury,  and  the  refusal  to  charge  was  excepted  to  by  defendants' 
counsel,  but  charged  them,  in  substance,  as  follows,  vis.:  ^^That 
personal  property  followed  the  domicile  of  the  owner,  and  that 
a  conveyance  by  it  or  contract  in  relation  to  it  was  good  by 
the  law,  if  the  domicile  was  good  anywhere;  that  under  the 
Missouri  statute  of  fraudulent  conveyances,  possession  of  per- 
sonal property  need  not  be  delivered  to  the  mortgagee  to  make 
the  conveyance  valid,  if  the  mortgage  was  acknowledged  or 
proved,  and  recorded  in  the  county  in  which  the  mortgagor 
resided  at  the  time  of  its  execution,  as  the  statute  directs;  and 
that  if  they  were  satisfied  fix>m  the  evidence  that  Perry  had 
executed  and  delivered  to  Cockril  a  mortgage  in  good  fiiith 
upon  the  property  in  question,  to  secure  a  bona  fide  indebted- 
ness by  C.  A.  Perry  &  Co.,  or  C.  A.  Perry,  which  indebtedness 
was  unsatisfied  at  the  time  of  bringing  this  action,  and  that 
that  mortgage  was  acknowledged  or  proved,  and  recorded  in 
the  county  of  the  mortgagor,  as  conveyances  of  land  are  re- 
quired by  such  Missouri  statute,  and  that  such  convejranoe 
antedated  the  attachment  suit  of  Anderson,  etc.,  then  the  lien 
of  plaintiff  was  anterior  and  better  than  the  defendants',  and 
they  should  find  for  the  plaintiff." 

The  jury,  under  these  instructions  of  the  court,  found  a 
verdict  for  the  plaintiff,  Cockril,  assessing  his  damages  for  the 
taking  of  the  property  at  one  cent.  Whereupon  the  defend- 
ants' counsel  moved  to  set  aside  the  verdict  and  for  a  new 
trial,  on  the  ground  of  misdirections  to  the  jury,  and  re- 
fusal to  charge,  as  requested.  Which  motion  was  overruled. 
Whereupon  the  defendants  bring  their  petition  in  error  upon 
bill  of  exceptions  filed  in  this  couri 

The  petition  in  error  sets  forth  six  distinct  errors,  to  wit: 
1.  The  court  erred  in  the  instructions  given  to  the  jury  on  the 
trial;  2.  In  refusing  to  give  to  the  jury  the  instructions  which 
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the  said  plaintiffs  in  error  prayed  the  court  to  give;  8.  The 
bets  set  forth  in  the  petition  ar«  not  sufficient  to  maintain  the 
aforesaid  action  against  the  plaintiffs  in  error;  4.  The  court 
erred  in  allowing  the  mortgage  from  0.  A.  Perry  to  Gockril  to 
be  read  in  eyidence  to  the  jury  against  the  objections  of  the 
plaintiffs  in  error;  6.  The  court  erred  in  overruling  the  mo- 
tion made  by  the  plaintiffs  in  error  for  a  new  trial;  6.  That 
said  judgment  was  given  for  the  said  defendant  in  error, 
Clinton  Cockril,  where  it  should  have  been  given  for  said 
plaintiffs  in  error,  according  to  the  law  of  the  land. 

From  this  statement  of  facts  it  will  be  readily  seen  that  the 
only  question  presented  for  decision  is,  whether  this  mortgage 
from  Perry  to  Cockril,  executed  in  Missouri,  in  accordance 
with  the  statutory  requirements  of  that  state,  is  operative  to 
create  a  lien  upon  the  property  in  Kansas,  valid  against  a 
subsequent  attachment,  sued  out  by  creditors  of  Perry,  in 
pursuance  of  the  laws  of  Kansas. 

While  it  seems  to  be  conceded  that  the  mortgage  was  made 
with  the  bona  fide  intention  of  securing  the  debt  specified  in 
the  condition  thereof,  its  validity  is  impeached  upon  the  fol- 
lowing grounds:— 

1.  That  it  was  inoperative  and  void  as  to  the  property  in 
dispute,  from  the  loose,  vague,  and  indefinite  description  of 
the  chattels  intended  to  be  conveyed  by  it 

As  to  the  degree  of  certainty  and  exactness  of  description 
requisite  in  a  chattel  mortgage,  the  authorities  seem  to  be 
somewhat  at  variance,  though  all  concur  in  holding  that  such 
a  mortgage  may  be  void  for  uncertainty  as  well  as  a  mortgage 
of  real  estate. 

In  the  case  of  Bullock  v.  WtUiamSj  16  Pick.  33,  Chief  Jus- 
tice Shaw  remarks  that  '^  the  articles  mortgaged  must  be  of 
■uoh  a  nature  and  so  situated  as  to  be  capable  of  being  spe- 
cifically designated  and  identified  by  written  description." 

In  Canada,  the  statute  provides  (20  Vict.,  c.  3,  sec.  4)  that 
'^a  mortgage  of  chattels  shall  contain  such  efficient,  and  foil 
description  thereof  that  the  same  may  be  thereby  readily  and 
easily  known  and  distinguished." 

And  in  the  case  of  Rose  v.  Seottj  17  U.  C.  Q.  B.  385,  the  court 
of  queen's  bench  of  Upper  Canada  had  occasion  to  apply  these 
provisions  of  the  statute  to  a  chattel  mortgage  containing  the 
following  description,  to  wit:  — 

"  Seven  horses,  three  lumber  wagons,  one  carriage,  one  pleas- 
are  sleigh,  all  the  household  furniture  in  possession  of  the 
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party  of  the  first  part,  and  being  in  his  dwelling-house;  all  the 
lumber  and  logs  in  and  about  the  saw-mill  and  premises  d 
the  said  grantor;  all  the  blacksmith  tools  now  in  the  possefidcQ 
of  the  said  party  of  the  first  part,  six  cows  and  four  stoves." 

The  court  held  that  nothing  but  the  furniture,  lumber,  and 
logs  could  pass  by  the  mortgage,  as  none  of  the  other  articloB 
were  described  in  such  a  way  as  to  enable  a  person  to  asce^ 
tain  their  identity  by  inspection  or  inquiry,  and  distinguish 
them  from  other  similar  articles. 

In  the  case  of  Montgomery  v.  Wighty  8  Mich.  143,  the  descrip- 
tion being  ''one  sorrel  horse,"  the  supreme  court  of  Michigan 
thought  the  description  insufficient  to  i)ass  the  property  under 
this  Canadian  statute, — the  object  of  which,  it  was  said,  was  to 
^'prevent  creditors  and  purchasers  from  being  deceived  by 
ambiguous  descriptions,  the  allowance  of  which  would  encom^ 
age  fraud,  and  render  it  easy  to  substitute  one  chattel  for 
another."  The  court  added,  that  ''any  hint  which  would  ha^e 
directed  the  attention  of  those  reading  the  mortgage  to  any 
source  of  information  beyond  the  word  of  the  parties  to  it 
would,  at  least,  have  been  much  more  satisfactory.  As  this 
horse  had  a  name,  that  would  have  furnished  a  ready  descri]h 
tion: "  Montgomery  v.  Wight,  supra. 

In  the  case  of  Latorenee  v.  Evarts,  7  Ohio  St.  194,  the  quts* 
tion  was  whether  three  unfinished  machines  could  pass  by  a 
mortgage  in  which  they  were  described  as  "planing-machinei!*' 
in  a  certain  shop. 

Mr.  Justice  Swan,  delivering  the  opinion  of  the  court,  Tt> 
marked  that  a  mortgage  of  "  all  the  stock,  tools,  and  chattels, 
belonging  to  the  mortgagor,  in  and  about  a  wheelwright-sbop 
occupied  by  him,"  is  not  void  as  to  creditors,  and  the  mort- 
gagee  may  show,  by  parol  evidence,  what  articles  were  in  and 
about  the  shop  when  the  mortgage  was  made:  Harding  v. 
Cobumy  12  Met  333  [46  Am.  Dec.  680];  Morse  v.  Piie,  15 
N.  H.  529;  Burdiit  v.  Hunt,  25  Me.  419  [43  Am.  Dec.  289]: 
Wo\fe  v..  Dorry  24  Id.  104;  Window  v.  Merch.  Ins.  Co.,  4  Met 
806  [38  Am.  Dec.  368]. 

He  then  says:  "The  principle  to  be  deduced  from  these 
oases  is,  that  any  description  which  will  enable  third  persons 
to  identify  the  property,  aided  by  inquiries  which  the  mort- 
gage itself  indicates  and  directs,  is  sufficient." 

Here,  then,  we  have  three  rules  by  which  to  judge  of  the 
sufficiency  of  the  description  in  the  case  at  bar. 

The  description  of  the  property  in  question  in  Perry's  mors- 


Aug.  1862.]  Golden  v.  Coceril.  615 

gage  ie  "  124  head  of  mules,  now  in  the  territory  of  Kansas/' 
and  '^  one  pair  of  claybank  horses." 

The  property  claimed  by  defendant  in  error,  by  virtue  of 
this  mortgage,  and  delivered  to  him  by  virtue  of  the  order  of 
replevin,  is  described  by  him  in  his  affidavit,  upon  which  the 
order  is  obtained,  as  follows,  viz.:  '^  Nineteen  mules,  most  of 
ihem  branded  with  the  letter  'P,'  and  all  of  them  were 
worked  to  Salt  Lake  City  and  back  the  present  year,"  and 
''  one  yellow  pony  with  some  white  about  him." 

We  are  forced  to  the  conclusion  that  when  tested  by  either 
of  theae  rules,  the  description  of  the  mules  is  tax  less  fiiU, 
definite,  and  satisfactory  than  it  might  have  been  made,  and 
ihat  of  the  pony  is  fatally  defective. 

If  the  mules  had  been  described  in  the  mortgage  as  they 
were  in  the  affidavit,  or  as  being  all  the  mules  the  mortgagor 
had  in  said  territory  of  Kansas,  or  as  the  same  then  in  the 
care  of  H.  C.  Branch,  in  Leavenworth  County,  Kansas,  third 
persons  might,  in  the  language  of  Judge  Swan,  have  been  able 
to  identify  the  property,  aided  by  the  inquiries  which  the 
mortgage  itself  would,  in  that  case,  have  indicated  and  di- 
rected. 

It  does  not  appear  how  many  other  mules  Perry  had  in 
Kansas  at  the  time  the  mortgage  was  made,  but  he  might 
have  had  a  much  larger  number  than  he  chose  to  include  in 
the  mortgage,  and  as  there  was  nothing  to  distinguish  those 
intended  to  be  included  in  the  mortgage  from  the  rest,  an  in- 
definite amount  of  stock  might,  perhaps,  have  been  shielded 
from  the  claims  of  creditors  by  the  mortgage  of  a  small  part  of 
tfaem. 

It  is  difficult  to  see  how  the  "yellow  pony  with  some  white 
about  him"  can  be  claimed  under  the  description  in  the  mort- 
gage of '^ one  pair  of  claybank  horses."  Though  a  "pony"  is 
defined  by  Webster  to  be  a  "small  horse,"  the  terms  "horse" 
and  ^  pony"  are  not  in  conmion  usage  and  acceptation  synony- 
mous ^or  convertible  terms,  but  on  the  contrary,  the  term 
'^pony''  is  used  to  distinguish  from  horses  in  general  a  pecu- 
liar breed,  having  well-known  and  strongly  marked  character- 
istics. If  the  description  in  the  mortgage  of  "one  pair  of  clay- 
bank  horses"  was  meant  to  include  a  "yellow  pony  with  some 
white  about  him,"  it  must  be  deemed  a  singularly  inapt  and 
unsatisfactory  description,  nor  is  it  aided  in  the  slightest  de- 
gree by  the  context.  The  mules  are  referred  to  as  being  124 
tn  Kansas,  and  4  in  Platte  County,  Missouri;  but  though  the 
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pany  appears  to  have  beea  in  Kansas,  it  is  not  so  stated  in 
the  mortgage.  The.  expression,  ''a  pair  of  horses,"  would  o^ 
dinarily  be  understood  to  mean  a  matched  pair,  or  at  least  a 
pair  mated  and  used  together;  and  the  next  articles  mentioned 
in  the  mortgage  are  ^'one  rockaway,  and  the  harness  belong- 
ing to  the  same,"  tending  to  strengthen  the  supposition  that 
the  claybank  horses  were  carriage-horses,  which  ponies  ordi- 
narily are  not. 

2.  But  it  is  further  objected  against  the  validity  of  the  mort- 
gage that  while  the  instrument  imports  a  delivery  of  the 
property  upon  its  feuse,  there  was  in  fact  no  delivery  or  changa 
of  possession,  either  actual  or  constructive.  That  such  deliv- 
ery is  essential  to  the  validity  of  the  mortgage  as  against  third 
parties  is  unquestionable. 

Justice  Gibson  remarks  that  delivery  of  the  subject-matter 
of  the  contract  is  as  requisite  in  the  case  of  a  mortgage  of 
goods  as  it  is  in  the  case  of  an  absolute  sale:  Clow  v.Woadij  5 
Serg.  &  R.  278  [9  Am.  Dec.  346]. 

Justice  Woodbur^  says:  '^In  all  cases  of  personal  pnqpertj 
mortgaged,  the  mortgagee  ought  to  take  possession,  or  place 
his  lien  on  record  for  notice  to  the  world":  Leland  v.  MedorOf 
2  Wood.  &  M.  103. 

And  to  the  same  effect,  Chief  Justice  Shaw  of  Massachu- 
setts: '^  By  the  general  rule  of  the  common  law,  upon  a  trans- 
fer of  goods,  whether  absolute  or  conditional,  as  against  third 
persons,  there  must  be  a  delivery,  and  in  general,  also,  the 
custody  and  possession  of  the  goods  must  be  retained  by  ibe 
vendee":  BvUock  v.  WUliamSj  16  Pick.  34. 

It  is,  however,  well  settled  that  in  states  where  the  statutes 
provide  for  the  registration,  filing,  or  recording  of  such  mortr 
gages,  such  recording  is  equivalent  to  delivery;  as,  for  ex« 
ample,  in  Maine,  where  it  was  held  that  ''registration  is  a 
substitute  for  delivery,  and  a  mortgage  duly  recorded  is  valid 
against  all  the  world,  though  the  mortgagor  retain  poooonoion 
as  before":  Smith  v.  Smith,  24  Me.  555. 

So  in  Massachusetts:  ''  By  our  statute,  the  registration  of  a 
mortgage  of  personal  property  is  substituted  for  delivery  of 
possession;  and  a  mortgage  duly  executed  and  recorded  is 
effectual  to  pass  the  property  described  in  it  without  any  other 
act  or  ceremony":  Shurtleffy.  WiUardj  19  Pick.  211. 

Similar  statutory  provisions  exist  in  most  of  the  states  of 
the  Union:  See  2  Hilliard  on  Mortgages,  Appendix. 

This  brings  us  to  consider  whether  the  recording  of  the 


Aug.  1862.]  OoLDEN  v.  Cockril.  517 

Perry  tuortgage  in  Platte  County,  Missoori, — being  the  county 
of  the  mortgagor's  residence, — can,  as  to  property  in  Kansas, 
be  considered  as  a  substitute  for  and  equivalent  to  the  delivery 
of  such  property,  and  the  continued  change  of  possession 
which  would  otherwise  be  indispensable. 

The  chief  object  of  registration  is,  unquestionably,  to  give 
Dotioe  to  all  the  world,  and  especially  to  creditors  of  the  mort- 
gagor, of  the  existence  of  the  lien. 

It  is  now  generally  provided  by  the  statutes  of  the  several 
itatoB  that  personal  mortgages,  like  those  of  real  estate,  shall 
be  publicly  registered  or  recorded,  in  order  to  give  them  valid- 
ity against  any  one  but  the  parties  themselves,  unless  the 
mortfpigee  take  and  retain  possession  of  the  property,  in 
which  case  registration  is  dispensed  with  because  the  ptuv 
pose  of  it — notice  of  the  encumbrance — is  accomplished  in 
another  way:  2  Hilliard  on  Mortgages,  244. 

To  the  same  effect.  Chief  Justice  Shaw  remarks  that  *'  regis- 
tration is  required,  as  giving  equal  and  perhaps  greater  noto- 
riety to  the  transaction  than  delivery  and  retaining  posses- 
maa  ":  BvUoek  v.  WUliarM,  16  Pick.  34. 

Such  being  the  object  and  purpose  of  registration,  can  it  be 
reasonably  argued  tiiat  the  purpose  is  accomplished  by  the 
r^;i6tration  in  this  case? 

The  property  in  dispute  was,  at  the  time  of  making  and  re- 
cording the  mortgage,  in  Kansas,  and  parties  in  Kansas  were 
perhaps  dealing  with  and  giving  credit  to  the  mortgagor  firomv 
the  knowledge  that  he  possessed  such  property,  to  which  thejr 
might  look  for  repayment.  If  the  registration  of  Perry's- 
mortgage  in  Platte  County,  Missouri,  must  be  held  to  be  no- 
tice to  such  creditors,  because  Perry  lived  in  Platte  County, 
then  registration  in  St.  Louis  County,  Missouri,  or  in  any  other- 
eonnty  in  Maine,  Florida,  Texas,  or  Oregon,  must  be  held  as^ 
equally  valid  as  notice  to  creditors  here,  in  case  their  debtors- 
owning  property  here  reside  in  those  counties. 

But  the  fact  is  too  plain  for  argument  that  such  registration 
would  not  be  notice  to  creditors  here  in  any  beneficial  sense. 

But  it  is  still  contended  for  plaintiff  in  error  that  if  the 
mortgage  created  a  lien,  valid  by  the  laws  of  Missouri,  it  is 
valid  here,  and  the  cases  of  Kanaga  v.  Taylor^  7  Ohio  St.  134 
[70  Am.  Dec.  62],  Offutt  v.  Flagg^  10  N.  H.  46,  and  Martin  v. 
HiU,  12  Barb.  632,  are  cited  in  support  of  the  asserted  claim. 

In  the  case  of  Kanaga  v.  Taylor^  mpray  the  court  held  that 
where  Gregory,  residing  in  New  York,  purchased  of  Kanaga 
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a  piano,  forwhich  he  paid  in  part,  and  gave  a  chattel  moii* 
gage  upon  the  piano  for  the  balance,  which  mortgage  was 
recorded  as  required  by  the  terms  of  New  York,  and  after 
wards  Gregory  removed  to  Ohio  and  pledged  the  piano  to  oq« 
Moore,  who  in  turn  sold  it  to  Taylor,  the  defendant,  withoat 
notice  of  encumbrance.  The  court  held  that  Kanaga  was 
entitled  to  recover  of  Taylor,  by  virtue  of  his  mortgage,  the 
amount  due  to  him  on  the  piano,  from  Gregory,  and  in  sap* 
port  of  their  decision  the  court  (Bowen,  J.)  use  the  followiDg 
language,  vis.: — 

'' Holding  this  instrument,  then,  as  the  plaintiff  did,  as  t 
legal  and  valid  one,  by  the  law  in  force  where  he  obtained  it^ 
he  was  entitled  to  enforce  it;  but  as  the  power  to  do  that  had 
been  cut  off  by  the  removal  of  the  property  beyond  the  juris- 
diction  of  the  state,  it  was  proper  for  him  to  sue  in  the  ooorta 
of  this  state,  and  to  derive  the  same  relief  by  his  action  as  if 
he  were  pursuing  a  remedy  where  the  contract  was  made": 
Kanaga  v.  Taylovj  7  Ohio  St.  141,  142  [70  Am.  Dec.  62]. 

Without  deeming  it  necessary  to  controvert  this  reasoning, 
it  is  sufficient  for  our  present  purpose  to  remark  that  the  case 
of  Kanaga  v.  Taylor^  supra^  may  be  distinguished  finom  the  one 
at  bar,  from  the  fact  that  in  the  former  the  property  mortgaged 
was  at  the  time  of  the  mortgage  in  the  state  and  county  where 
the  mortgage  was  recorded;  was  subject  to  the  jurisdiction  of 
that  state,  and  hence  a  valid  lien  was  created  by  the  registra- 
tion; while  in  the  case  at  bar,  the  property  being  in  Kansas, 
while  the  mortgage  was  executed  and  recorded  in  Missouri, 
we  must  concede  to  the  legislature  of  Missouri  an  eztrateni- 
torial  force  and  efficiency,  not  claimed  in  Kanaga  v.  TViylor,  7 
Ohio  St.  134  [70  Am.  Dec.  62],  for  the  legislature  of  New  York, 
in  order  to  support  the  validity  of  the  lien  here  claimed. 

So  in  the  case  of  Offutt  v.  Flagg^  10  N.  H.  46,  where  it  is 
held  that  ^'a  mortgage  made  out  of  the  state,  which  is  Tslid 
according  to  the  laws  of  the  state  in  which  it  is  executed,  and 
the  property  is  afterwards  removed  to  New  Hampshire,  no 
registration  is  necessary." 

Upham,  J.,  remarks:  '^  The  property  was  there;  the  contracV 
ing  parties  were  there;  and  on  every  principle  the  lex  lod 
governs":  Offutt  v.  Flagg^  10  N.  H.  46. 

In  Martin  v.  Hiliy  12  Barb.  631,  where  a  yoke  of  oxen  had 
been  mortigaged  in  New  York,  and  afterwards  removed  by  the 
mortgagor  into  Vermont  for  a  temporary  purpose,  and  then 
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attached  for  a  debt  of  the  mortgagor,  the  courts  of  New  York 
held  the  mortgage  valid  as  against  the  attachment. 

But  in  all  these  cases  it  will  be  seen  that  the  property  was 
at  the  time  of  the  mortgage  within  the  limits  of  the  state  under 
whose  law  it  was  recorded,  while  in  the  case  at  bar  the  record 
was  made  in  Missouri,  while  the  property  was,  and  for  a  long 
time  had  been,  in  Kansas. 

But  the  supreme  courts  of  Vermont  and  Michigan,  in  direct 
opposition  to  the  doctrine  of  the  three  cases  above  cited,  have 
decided  that  a  chattel  mortgage,  executed  and  recorded  ac- 
cording to  the  laws  of  another  state,  where  there  is  no  change 
of  possession;  will  not  be  valid  as  against  the  claims  of  attach- 
ing creditors,  if  the  property  is  removed  into  those  states: 
Farrmo&rth  v.  Shepard,  6  Vt.  621;  Woodward  v.  Gates j  9  Id. 
861;  Oate$  v.  Oaines,  10  Id.  349;  Lynde  v.  MeMn,  11  Id.  686 
(34  Am.  Dec.  717];  KendaU  v.  fifanwon,  12  Id.  616;  Boekwood 
V.  Cottamer,  14  Id.  141;  8Hff  y.  Solaeej  23  Id.  279^  Montgomery 
V.  Wight,  8  Mich.  148. 

We  will  only  remark  further,  that  at  the  time  this  mortgage 
was  executed  and  recorded  in  Missouri,  there  was  no  statute 
In  force  in  Kansas  providing  for  the  registration  of  chattel 
mortgages  here, — the  Missouri  statutes  of  1856  having  been  re- 
pealed (see  acts  of  1869),  and  that  the  statute  subsequently 
enacted  expressly  provides  that  such  mortgages  of  properly 
belonging  to  non-residents  shall  be  recorded  in  the  county  in 
which  the  property  is:  Kansas  Laws,  1860. 

Ordered  by  the  court  that  the  judgment  rendered  in  this 
cause,  in  the  court  below,  be  reversed,  and  the  cause  remanded 
ior  a  new  triaL 


Ghattb.  HoKtQjkOE,  DBsaumoir  of  PBoraBrr  nr»  what  raAoient:  Sm 
Mmdmg  t.  Ooimm,  46  Am.  Deo.  680^  and  note  686;  Wkiahto  t.  JierchtmU* 
/m.  Ca«  88  Id.  868.  Wliere  a  diattdl  mortgage  neither  mfBoientiy  doooribie 
the  prupert^  nor  atatee  where  it  la  aitoated,  nor  givea  the  plaoe^  oonntj,  or 
•tate  wheie  either  the  mortgagor  or  mortgagee  reaideo»  it  la  inanffioient  and 
defeetiTe:  Parmm  Sathiga  Batik  t.  Sargent,  90  Kan.  680.  Hie  deaoription, 
to  be  good,  maat  oontain  either  aome  hint  which  wiU  direot  the  attention  of 
tboae  reading  it  to  aome  aonroe  of  information  heyond  the  worda  of  the 
partiea  to  it^  or  aomething  whioh  will  enable  third  partlea  to  identify  the 
property,  aided  by  Inqniriea  whioh  the  mortgage  indicatea  and  direota,  or  a 
daaoriptifla  whioh  distuigniahea  the  property  from  other  limilar  artidea:  Id.| 
TooUe,  ffatmot  dfr  Ox  ▼.  Letter,  96  Id.  607,  both  citing  the  principal  oaaa^ 
which  ia  cited  In  the  last-mentioned  oaae,  and  Timiall,  Adm'r,  t.  Woiton,  74 
Ind.  600^  aa  aa  *»*— j*^  of  an  InaoAoient  deacription  of  property  in  a  chattel 
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Obaril  Monoio^  wnnr  Vaud  withoot  dtHirmj  cf  mortfiged  pn^ 
ertj:  Oatt  t.  (Troy^  76  Am.  Deo.  Ul,  and  note  144.  Tide  cmo  hoUe  that 
regietratioa  le  eofSoieiit:  See  aleo  Ooo^t.  OUmore,  74  Id.  47%  end  note476L 

Cbattkl  MoBVQiun  Kzboutbd  nr  Ahothxb  State,  VALmmr  or:  See 
Bi^ttome  T.  BmrgeUt  68  Am.  Dec  668,  and  note  662;  Kmoffa  t.  Taylor,  70 
UL  6%  end  note  70^  oiting  the  prineipol  oaee.  A  chattel  morlgago  nad^  ex- 
e— ted,  and  reoofded  in  another  etate^  aoooidiog  to  the  Inws  theree^  iifm 
yitipeity  eitoate  hi  Waniitii,  is  inyalid  as  to  crediton  in  the  latter  states  Demi§ 
r.  Famfkmerf  38  Kan.  98,  and  saeh  mortgage  is  goreroed  bgr  the  law  el  tti 
place  where  the  chattels  are  located  when  such  mortgige  is  eseented:  Awm 
irom  Wartt  r.  Wanm,  76  ind.  616^  both  citmg  the  pnae^  case. 

BBomsnr  Lawi^  Ovwot  or,  as  to  chattel  mortg^pHt  So*  Mmm^Br.  11^ 
Deo.  61^  and  aoto  ^  etMf. 
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FboBNiz  Insubanob  Company  v.  Lawbbngh. 

[4  MsTCALra,  9.] 

Poucr  BMqoJBMB  ImnntXD  to  DKLmoi  Aoooinra  cf  their  1om»  nadav 
oilby  dftcliing  the  eocoont  to  be  true  and  jiut,  together  with  other  leot^ 
the  affidaTii  of  the  insured  is  admimrible  to  prove  a  oompliance  with  raoh 
eQodition»  hot  for  no  other  purpoae. 

WwaatM  PouoT  of  Iksdrakcx  is  Void  becanse  the  insured  kept  prohibited 
artidea  in  the  hooBe,  a  promise  on  the  part  of  the  insarers'  agent  to  pay 
a  loai  will  not  bind  them,  when  the  agent  having  authority  to  adjnat  and 
pay  loeiea  haa  knowledge  that  the  prohibited  artidea  were  kept  in  the 
hooae  at  the  time  of  the  fire. 

Wbibb  Hovn  akp  Goods  abi  Iksitbkd  for  separate  soms,  though  the 
insurance  on  the  house  may  be  void,  an.  incorrect  description  of  the  in* 
lersst  of  the  insured  will  not  vitiate  the  insurance  on  the  gooda,  in  the 
abesncs  of  proof  that  the  house  was  insured  for  a  fraudulent  purpose^ 
er  that  the  inc<HTeot  description  of  the  interest  of  the  insured  in  the 
house  induoed  the  insurer  to  insure  the  goods. 

Ouwi'Buenva  PossnsiON  or  Insttsed  Goods  by  sheriff,  under  an  eseontioo, 
is  not  such  change  of  possession  as  avoids  the  policy  of  insurance. 

Dbd  TnomrAiiiio  Aotital  Iittbbist  of  the  insured  in  goods,  and  tran^ 
ferring  the  actual  possession  to  the  purchaser,  avoids  the  policy  of  Insor- 


CTn>m  PouoT  or  Iksukakcs  Gontainiko  Clausb prohibiting  "any  trans- 
fer of  the  interest  of  the  assured  by  sale  or  otherwise, "  without  the  oon« 
Mot  of  the  insurer,  a  deed  assigning  the  ooustrnctive  possession  of  the 
iasared  foods  to  certain  partiea  in  trust  for  the  benefit  of  creditors  does 
net  terminate  the  interest  of  the  insured  nor  avoid  the  policy- 

ra  OF  AsTXCLis  Bxnominatid  as  Hazardous,  in  policy  of  insnTane^ 
•Iter  the  issoing  of  such  policy,  if  prohibited  by  it^  does  not  render  the 
policy  vddy  hut  only  sn^ends  tt^  whils  the  prohibited  artioles  are  ksfl 
in  the  ptwnises 
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InsTRcronoN  wrrHocrr  iithxb  Pboof  ok  Allbgation  MitiiQriiiQg  H  k 

error. 
OonDrnoFB  of  Ksxpnio  ah  d  EMvmRATiOH  of  articlM  montianed  is  hamd- 

ooa  in  policy  of  insaraiioo  forma  part  of  it»  and  if  prcrfiibitod  by  tt^  it  ia 

not  neoessary  for  the  insurer  to  show  that  the  keeping  tharaol  caased 

the  loss  or  increased  the  risk. 
Kkbpino  or  Abtigubs  MxziTioiriD  ab  Hazabdous  in  polioy  of  imwiranffie  by 

the  insored  when  they  obtained  the  policy  does  not  render  it  void  nnlaai 

they  concealed  that  fact  from  the  insurer. 

ivWLT    HAS    No    RiOBT    TO    DbCLARB    PoLICT  OF    ISSUKASCM  VoiD  foT    tbs 

reason  that  the  insured  kept  articles  mentioned  in  sach  policy  as  haaaid- 
ODs  and  prohibited,  when  the  insorer's  pleadin|;s  fail  to  allege  that  any 
sach  articles  were  kept  in  the  insured  premises  when  the  policy  WM 
issued,  or  that  the  insured  made  any  concealment  with  reference  tfaoretow 
Snoh  is  the  rule,  even  though  the  above  facts  are  proTod. 
Whkbb  Policy  of  Imsurancb  Pbohibits  the  keeping  of  certain  artadsB 
specified  therein  as  hazardous,  in  an  action  on  the  policy  the  insnrer  ia 
not  presumed  to  know  what  prohibited  articles  were  kept  by  the  insored, 
and  is  not  bound  to  specify  them  in  his  pleadings;  but  if  he  spedfisB 
Bome  without  alleging  that  any  others  were  kept  by  the  insoiedv  A* 
jury  should  not  be  permitted  to  oon«ider  any  ezoept  thoao  iipBciiiBd 

The  opinion  contains  the  facts. 
BetUon  and  Nixonj  tor  the  appellants. 
Mooar  and  O^HarOj  £Dr  the  appellees. 

By  Court,  Bullitt,  J.  The  appellant,  for  a  premiiim  of 
fourteen  dollars,  insured  J.  B.  Lawrence  &  Co.  against  loss  by 
fire  from  the  25th  of  May,  1858,  to  the  25th  of  May,  1859, ''  to 
the  amount  of  two  hundred  dollars,  on  their  frame  storehouse, 
situated  on  the  Ohio  River,  in  Gallatin  County,  Kentucky, 
known  as  Jackson's  Landing,  and  twelve  hundred  dollars  on 
their  stock  of  goods  in  said  storehouse." 

The  policy  contains  this  clause:  '^  The  interest  of  the  assored 
in  this  policy  is  not  assignable  unless  by  the  consent  of  this 
company  manifested  in  writing;  and  in  case  of  any  transfer  or 
termination  of  the  interest  of  the  insured,  either  by  sale  or 
otherwise,  without  such  consent,  this  policy  shall  from  thenoe* 
forth  be  void." 

It  also  contains  this  clause:  *'  In  case  the  above-mentioned 
premises  shall,  at  any  time  ....  be  appropriated,  applied, 
or  used  to,  or  for  the  purpose  of  carrying  on  or  exercising 
therein  any  trade,  business,  or  vocation  denominated  hasacd- 
ous  or  extrahazardous,  or  specified  in  the  memorandum  of 
specified  hazards,  in  the  terms  and  conditions  annexed  to  this 
|iolicy,  or  for  the  purpose  of  storing  therein  any  of  the  articles, 
fp)ods,  or  merchandise  in  the  same  terms  and  oonditums 
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denominated  hazardous,  extrahazaidoos,  or  included  in  the 
memorandnm  of  special  hazards^  except  herein  specially  pro- 
Tided  for  or  hereafter  agreed  to  by  this  company,  in  writing, 
to  be  added  to  or  indorsed  upon  this  policy,  then  and  from 
thenceforth,  so  long  as  the  same  shall  be  so  appropriated,  ap- 
plied, or  nsed,  these  presents  shall  cease  and  be  of  no  force  or 
effect.** 

One  of  the  conditions  annexed  to  the  policy  declares  that 
'^  applications  for  insurance  must  specify,  ....  in  relation  to 
the  insurance  of  goods  and  merchandise,  or  other  personal 
property,  whether  or  not  they  are  of  the  description  denomi- 
nated hazardous,  extrahazardous,  or  included  in  the  memo- 
randum of  special  hazards.  And  a  false  description  by  the 
assured  of  a  bulling,  or  of  its  contents,  or  the  concealment  of 
any  fact  touching  the  risk  to  be  assumed,  ....  shall  render 

absolutely  void  a  policy  issuing  upon  such  description 

If  after  insurance  is  effected  the  risk  is  increased  by  any  means 
within  the  control  of  the  insured,  or  if  such  building  or  prem- 
iaes  shall  be  so  occupied  in  any  way  as  to  render  the  risk  more 
hazardous  than  at  the  time  of  insuring,  such  insurance  shall 
be  void." 

There  is  Itnnexed  to  the  policy  an  enumeration  of  not  haz- 
ardous goods,  etc.,  viz.,  ^^  staple  foreign  dry  goods  in  packages, 
and  staple  domestic  dry  goods,  in  stores  where  no  hazardous 
merchandise  is  kept,  and  household  furniture  in  dwelling 
houses,"  which  ''may  be  insured  at  five  cents  per  one  hundred 
dollars  in  addition  to  the  rate  of  the  building,"  and  an  enu- 
meration of  hazardous  goods,  etc.,  viz.,  oil,  sulphur,  grocer's 
stock,  tallow,  and  several  other  articles,  which  ''subject  the 
building  and  aU  its  contents  to  an  additional  charge  of  ten 
cents  per  one  hundred  dollars";  and  dry  goods  (general  stock 
of),  boots  and  shoes,  flour,  teas,  and  other  articles,  which  ''are 
charged  ten  cents  per  one  hundred  dollars  in  addition  to,  but 
do  not  increase,  the  rate  of  the  building";  and  an  enumeration 
of  extrahazardous  goods,  etc.,  viz.,  resin,  spirits  of  turpentine, 
and  other  articles,  which  "subject  the  building  and  all  its 
contents  to  an  additional  rate  of  twenty  cents  per  one  hundred 
dollars;  and  china,  unpacked  fancy  goods,  and  other  articles, 
which  are  charged  twenty  cents  per  one  hundred  dollars  in 
addition  to,  but  do  not  increase  the  rate  of  the  building";  and 
a  memorandum  of  special  hazards,  in  which  it  is  declared 
that  ''gunpowder,  phosphorus,  and  saltpeter  are  expressly  pro- 
Ubited  from  being  deposited,  stored,  or  kept  in  any  building 
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insured,  or  containing  any  goods  or  merchandise  insoied  by 
this  policy,  unless  by  special  consent  in  writing  on  the  policy.** 

Said  house  and  goods  were  destroyed  by  fire  on  the  6th  of 
April,  1869,  and  Lawrence  &  Co.  afterward  assigned  their 
claim  upon  the  policy  to  J.  L.  Bggleston,  and  joined  him  in 
bringing  this  suit  for  his  benefit,  asserting  no  claim  for  the 
loss  of  the  house,  but  claiming  twelve  hundred  dollars  for  the 
loss  of  the  goods,  and  alleging  in  their  petition  that  the  defend- 
ant, by  its  authorized  agent,  had  ascertained  the  amount  of  the 
loss,  and  promised  to  pay  said  sum  of  twelve  hundred  doUara. 
The  defendant  denied  the  alleged  promise,  and  resisted  a  xe* 
covery  upon  the  following  alleged  grounds,  among  others:  L 
That  Lawrence  &  Ca,  when  they  obtained  the  insurance, 
represented  themselves  as  the  owners  of  said  housCi  when  in 
truth  they  were  not;  2.  That  they  had  sold  and  disposed  of  the 
goods  before  the  loss,  and  had  no  interest  therein  whtti  the 
loss  occurred;  8.  That  said  house,  at  the  time  of  the  fize^  wae 
used  to  keep  and  store  gunpowder,  sulphur,  resin,  turpentine, 
and  oil. 

There  was  evidence  conducing  to  prove  that  the  adjusting 
agent  of  the  defendant,  after  inquiring  into  the  loss,  had  prom« 
Ised  to  pay  the  said  sum  of  twelve  hundred  dollars. 

tt  appeared  that  said  storehouse  belonged,  not  to  Lawrence 
A  Co.,  but  to  Lawrence,  a  member  of  the  firm, — there  was 
no  evidence  of  any  representation  on  the  subject  except  that 
furnished  by  the  policy. 

It  appeared  that  on  the  22d  of  March,  1869,  the  members  of 
said  firm  signed  a  deed  conveying  said  goods  to  Casey  and 
Yeager,  in  trust,  to  pay  debts  due  to  them  and  the  other  cred- 
itors of  Lawrence  &  Ca;  but  there  was  conflicting  evidence 
upon  the  question  whether  or  not  the  deed  had  been  delivered 
and  accepted,  so  as  to  take  efiect  between  the  parties.  And 
there  was  evidence  conducing  to  prove  that  an  execution 
remaining  in  the  sherifi^'s  hands  had  been  levied  on  the  goods, 
which,  however,  were  left  in  the  possession  of  Lawrenoe  &  Cow 

There  was  evidence  conducing  to  prove  that  sulphur,  resin, 
turpentine,  oil,  and  saltpeter  were  in  the  house,  forming  part 
of  the  stock  of  goods  at  the  time  of  fire. 

There  was  no  evidence  that  any  inquiries  were  made  of  the 
insured  as  to  the  character  of  their  stock  of  goods;  no  evidence 
except  that  furnished  by  the  policy,  either  as  to  the  character 
of  the  goods,  when  the  insurance  was  obtained,  or  as  to  the 
lepresentations  of  the  insured  upon  the  subject;  and  no  e¥i» 
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dence  as  to  the  ordinary  rate  of  insurance  upon  goods  not 
basardons. 

The  plaintiffs  obtained  a  verdict  and  judgment  fiir  $1,294, 
being  the  amount  insured  upon  the  goods,  with  interest,  from 
which  judgment  the  defendant  appealed. 

L  The  first  question  relates  to  the  affidavit  of  the  plaintiff 
J.  A.  Eggleston,  one  of  the  firm  of  Lawrence  &  Ca,  which  the 
plaintififs  were  permitted  to  read  to  the  jury.  The  eighth  con- 
dition of  the  policy  required  the  insured  to  deliver  an  account 
of  their  loss,  with  Iheir  oath  or  affirmation  declaring  the  ao- 
coont  to  be  true  and  just,  and  several  other  facts.  The  de- 
fendant denied  that  the  plaintiffs  had  complied  with  that 
condition.  Eggleston's  affidavit  was  admissible  to  prove  such 
compliance,  but  for  no  other  purpose;  and  the  court  below 
should  have  so  informed  the  jury. 

2.  The  next  question  relates  to  the  effect  of  the  alleged 
promise  by  defendant's  agent  to  pay  the  loss  upon  the  goods. 
The  court  below  instructed  the  jury,  in  substance,  that  though 
the  policy  had  ceased  to  have  any  force  or  effect  by  reason  of 
the  plaintiffs  having  kept  prohibited  articles  in  the  house,  yet, 
if  the  defendant's  agent,  having  authority  to  adjust  and  pay 
losses,  with  knowledge  that  the  prohibited  articles  were  kept 
in  the  house  at  the  time  of  the  fire,  promised  to  pay  said  loss, 
that  they  must  find  for  the  plaintiffs.  This  we  conceive  was 
erroneous  for  two  reasons:  1.  Authority  to  the  agent  to  adjust 
and  pay  losses  would  not  give  him  a  right  to  pay  out  the 
money  of  the  defendant  where  no  loss  had  been  sustained, 
much  less  to  bind  the  defendant  by  a-  promise  to  do  so;  2. 
Ck>nceding  the  most  ample  authority  to  the  agent  to  bind  the 
defendant,  yet,  if  the  policy  was  void  at  the  time  of  the  fire, 
there  was  no  consideration  for  the  promise  to  pay  the  loss. 
We  are  not  prepared  to  admit  that  the  premium  paid  to  the 
defendant,  in  consideration  of  its  agreement  to  assume  the 
risk,  formed  even  a  moral  consideration  for  its  promise  to  pay 
a  loss  sustained  by  the  plaintiffs,  after  they  had  vitiated  the 
policy  by  violating  its  conditions.  As  this  instruction  was 
given  at  a  former  trial,  at  which  the  plaintiffs  obtained  a  ver- 
dict for  twelve  hundred  dollars,  that  verdict  was  properly  set 
aside  by  the  circuit  judge,  though  not  for  that  reason. 

8.  It  is  contended  that  the  policy  was  void,  because  J.  B. 
Lawrence  &  Ca  did  not  own  said  storehouse,  and  that  the 
WNirt  below  erred  in  refusing  so  to  instruct  the  jury. 

Whether  or  not  the  insurance  upon  the  house  was  void,  w« 
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aeed  not  decide.  Conceding  that  it  was,  it  does  not  neces* 
Barily  follow  that  the  policy  was  void  as  to  the  goods,  which 
were  insured  for  a  separate  sum.  In  many  cases,  policies 
have  been  held  valid,  though  the  interest  of  the  insured  was 
not  correctly  described:  1  Phillips  on  Insurance,  sec.  640.  In 
the  absence  of  evidence  it  cannot  be  presumed  that  the  plain- 
tiffs procured  the  insurance  upon  the  house  for  a  fraudulent 
purpose,  or  that  their  supposed  interest  in  the  house  induced 
the  defendants  to  insure  the  goods.  Policies  upon  goods  in 
rented  houses  are  not  unusual.  Upon  the  facts  as  presented 
we  perceive  no  reason  for  excepting  this  case  from  the  general 
rule,  by  which  a  policy  making  separate  insurance  upon  sev- 
eral subject 8  is  treated  as  separate  policies  would  be.  Where 
a  policy  made  separate  insurance  upon  two  buildings,  with  a 
clause  declaring  it  void  if  the  insured  should  alienate  the 
property  insured,  it  was  held  that  an  alienation  of  one  of  the 
buildings  did  not  avoid  the  policy  as  to  the  other:  Clark  v. 
New  England  Mui.  Ins.  Co.,  6  Cush.  342  [53  Am.  Dec.  44]. 
That  is  an  authority  for  the  proposition  that  if  Lawrence  &  Ca 
had  owned  the  house,  and  had  sold  it  after  taking  the  policy, 
this  would  not  have  vitiated  the  insurance  on  the  goods,  though 
it  might  have  diminished  their  interest  in  preserving  the  house, 
and  consequently,  their  interest  in  preserving  the  goods.  And 
In  the  case  of  Loehner  v.  Home  Mutual  Ins,  Co.^  17  Mo.  247,  it 
was  held  that  a  ][)olicy  upon  a  house  and  its  furniture,  though 
void  as  to  the  house,  because  the  insured  failed  to  give  notice 
of  an  encumbrance,  was  not  therefore  void  as  to  the  furniture. 
We  perceive  no  reason  for  applying  a  different  principle  in 
this  case. 

4.  The  defendant  asked  the  court  to  instruct  the  jury  thai 
*^if  they  believe  that  the  possession  of  said  goods  was  taken 
from  J.  B.  Lawrence  &  Co.  by  the  sheriff,  or  any  other  person 
or  persons,  such  change  of  possession  voided  tlie  policy,  and 
the  defendant  is  not  liable  upon  it."  In  our  opinion  that  in- 
struction was  properly  refused. 

There  was  no  evidence  that  any  one  had  taken  the  actual 
possession  of  the  goods  from  Lawrence  &  Co. 

Conceding  that  the  sheriff  had  a  constructive  possession  oJ 
the  goods,  by  virtue  of  the  levy  of  an  execution  upon  them, 
still  Lawrence  &  Co.,  having  the  actual  possession,  had  the 
same  power  as  well  as  the  same  interest  to  preserve  them 
which  they  would  have  had  if  the  execution  had  not  been 
levied,  and  the  policy  continued  in  force  notwithstanding  the 
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levy :  Clark  v.  New  Enqland  Mut  Fire  Ins.  Co.,  6  Cosh.  354 
[53  Am.  Deo.  44]. 

The  deed  to  Caaey  and  Yeager  presents  a  more  difficult 
question.  If  that  deed  had  taken  effect  between  the  parties, 
it  gave  to  Casey  and  Yeager  constructive  possession  of  the 
goods;  and  if  it  terminated  the  interest  of  the  insured  in  the 
goods,  or  if  it  was  a  transfer  of  their  interest  within  the  clause 
of  the  policy  previously  cited,  it  avoided  the  policy,  and  the 
court  should  have  modified  the  instruction  accordingly,  instead 
of  overruling  it. 

The  deed,  conceding  that  it  was  delivered  and  accepted, 
certainly  did  not  terminate  the  interest  of  the  insured.  No 
release  had  been  executed  by  their  creditors.  They  were  as 
much  interested  in  preserving  the  property,  so  that  it  might 
be  applied  to  the  payment  of  their  debts,  as  if  they  had  re< 
tained  the  legal  title.  They  unquestionably  had  an  insurable 
Interest. 

But  the  question  remains,  Did  not  said  deed,  if  delivered 
and  accepted,  render  the  policy  void  under  the  clause  pro- 
hibiting ''any  transfer  of  the  interest  of  the  insured  by  sale  or 
otherwise,"  without  the  consent  of  the  insurer?  In  1  Phillips 
on  Insurance,  sec.  880,  the  case  of  Dadmun  Mfg,  Co.  v.  Wor- 
cester Mutual  Fire  Ina.  Co,,  1 1  Met.  429,  is  cited  as  a  decision 
that  under  such  a  clause  the  policy  is  rendered  void  by  an 
assignment  by  the  assured  to  assignees  for  the  benefit  of  cer- 
tain of  his  creditors.  But  in  that  case  before  the  loss  occurred 
the  property  was  sold  under  an  order  of  court  in  a  suit  against 
the  assured  and  his  assignees,  and  the  assured  had  thus  been 
deprived  of  all  interest  in  it. 

It  has  been  repeatedly  decided,  with  reference  to  policies 
containing  similar  clauses,  that  the  policy  is  not  rendered 
void  by  a  mortgage  of  the  property:  Conover  v.  Mutual  Ins.  Co. 
ofAVbany,  1  N.  Y.  290;  S.  C,  3  Denio,  254;  Folsomy.  Belknap 
Mut.  Fire  Ine.  Co.,  80  N.  H.  231;  nor  by  a  sale  and  convey- 
ance, the  grantee  having  simultaneously  reconveyed  to  the 
grantor  in  mortgage:  Stetson  v.  Massachusetts  Mut.  Ins.  Co,,  4 
Mass.  330  [3  Am.  Dec.  217];  nor  by  a  conditional  sale:  Titte- 
more  v.  Vermont  Mutual  Fire  Ins.  Co.,  20  Vt  546;  nor  by  a 
contract  to  sell  and  convey  at  a  future  day,  the  purchaser 
agreeing  on  that  day  to  pay  a  certain  sum  and  secure  the 
residue  of  the  purchase-money:  Masters  v.  Madison  Co.  Mut. 
Ins.  Co,y  11  Barb.  624;  nor  by  a  sale  under  execution,  while 
the  assured  has  a  right  to  redeem,  a^  least  in  the  absence  of 
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proof  that  the  said  right  is  of  do  valne:  Strong  v.  Mant^aC' 
turer'i  Ins.  Co.^  10  Pick.  40  [20  Am.  Dea  607].  In  most  of 
those  caeea  there  had  been  a  technical  transfer  of  the  title  and 
interest  of  the  insured;  in  none  of  them  did  the  insured  le* 
tain  a  greater  interest  in  the  property  than  Lawrence  A  Ca 
did  in  the  goods  assigned  to  Casey  and  Yeager,  admitting  that 
the  deed  had  taken  effect 

The  instruction  given  at  the  instance  of  the  plaintiflh,  that 
said  deed  did  not  pass  the  title  to  the  goods,  unless  *^  Caaej 
and  Yeager  accepted  of  the  same,  and  received  and  took  the 
possession  and  control  of  such  goods,"  was  clearly  erroneous; 
but  was  not  prejudicial  to  the  defendant,  because  the  desd, 
though  it  may  have  passed  the  title,  did  not  avoid  the  insoi^ 
ance. 

5.  The  defendant  asked  for  an  instruction  ^  that  if  any  of 
the  articles  denominated  hazardous,  extrahasaidous,  or  in- 
cluded in  the  memorandum  of  special  hazards  were  kept  or 
stored  in  said  storehouse  during  the  continuance  of  said  poli<7, 
that  it  became  void. 

It  is  clear  that  this  should  not  have  been  given,  because  the 
keeping  of  those  articles  after  the  issuing  of  the  policy,  if  pro* 
hibited  by  it,  did  not,  as  the  instruction  assumes,  render  the 
policy  vend,  but  only  suspended  it  while  the  premisee  were  so 
used. 

6.  The  defendant  asked  for  an  instruction  **  that  if  any  artt 
cles  denominated  in  the  classes  of  hazards,  hazardous,  extra- 
hazardous, or  included  in  the  memorandum  of  special  hazanis, 
were  embraced  in  the  stock  at  the  time  of  the  issuing  of  the 
policy,  or  if  the  premises  were  used  in  keeping  or  storing  any 
of  the  above  prohibited  articles  at  the  time  of  the  fire,  then 
the  said  policy  is  void. 

There  was  neither  proof  nor  allegation  authorising  that  in- 
struction. 

This  case  cannot  be  placed  upon  the  same  footing  as  thai 
of  Kentueh/  and  Louimnlle  MuL  Ins.  Co.  v.  SotUhardj  8  B. 
Men.  684,  cited  by  plaintiffs'  counsel.  The  conditions  and 
enumerations  of  hazurdb  above  mentioned  formed  parts  of  the 
policy  as  perfectly  as  if  they  had  been  inserted  in  the  body  of 
it.  If,  therefore,  the  keeping  by  the  plaintiffs  of  the  articles 
mentioned  in  the  instruction  was  prohibited  by  the  polidy 
(whether  by  provisions  in  the  body  of  it  or  annexed  to  it),  it 
was  not  necessary  for  the  defendant  to  show  that  the  keeping 
thereof  caused  the  loss  or  increased  the  risk:  1  Phillips  on  In* 
Burance,  sec.  866. 
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But  the  keeping  of  such  articles  by  the  plaintiffs,  when  they 
obtained  the  policy,  did  not  render  it  void,  unless  they  con- 
cealed that  fact  from  the  defendant. 

There  was  no  evidence  as  to  what  articles  composed  theii 
stock  at  the  date  of  the  policy.  At  the  date  of  the  fire  the 
stock  embraced  dry  goods,  fancy  goods,  groceries,  boots  and 
shoes,  and  many  other  articles  denominated  in  the  policy 
hazardous  or  extrahazardous.  If  that  fact  authorized  the 
jury  to  infer  that  the  stock  embraced  the  same  or  similar  arti- 
cles at  the  date  of  the  policy,  they  might  perhaps  have  also 
had  a  right  to  infer  that  the  defendant  knew  that  the  stock 
embraced  those  articles,  or  waived  being  informed  concerning 
them:  Angell  on  Fire  and  Life  Insurance,  sec.  176;  1  PhiUips 
on  Insurance,  sec.  671;  Carter  v.  Boehmj  8  Burr.  1905.  And 
if  it  had  appeared  to  the  satisfaction  of  the  jury  that  the  de- 
£andant|  when  the  policy  was  issued,  knew  that  such  articles' 
werb  embraced  in  the  stock,  and  were  kept  by  the  plaintiffs 
for  sale  as  part  of  their  regular  business,  possibly  the  issuing 
of  the  policy  upon  that  stock  of  goods  authorized  the  plaintiffs 
to  keep  those  articles  for  sale,  notwithstanding  the  prohibition 
ooDtained  in  the  printed  parts  of  the  policy:  BryarU  v.  Pough- 
heeptie  MtU,  F.  Ins.  Co,j  21  Barb.  154;  Delonguemare  v.  Trade- 
man's  In$,  Co.j  2  Hall,  689;  Moore  v.  Protection  Ins,  Ccy  29 
Me.  97;  Leggett  v.  ^tna  Ins.  Co.,  10  Rich.  L.  202. 

But  we  need  not  decide  these  questions,  and  do  not  propose 
DOW  to  express  any  opinion  concerning  them,  because  the 
defendant's  pleadings  do  not  allege  that  any  such  articles  were 
kept  in  the  store  when  the  policy  was  issued,  or  that  the  plain- 
tiffs made  any  concealment  with  reference  thereto.  Hence  the 
jury  would  have  no  right  to  declare  the  policy  void,  even  if  it 
had  been  proved  that  when  it  issued  the  plaintiffs  kept  those 
articles  and  concealed  the  fact  from  the  defendant. 

That  part  of  the  instruction  which  relates  to  the  keeping  ^'of 
any  of  the  above  prohibited  articles  at  the  time  of  the  fire" 
was  also  erroneous,  because  the  defendant's  pleadings  charged 
the  plaintiffs  with  having  kept  certain  specified  articles  with- 
out  charging  them  with  having  kept  any  others.  The  defend- 
ant, not  being  presumed  to  know  what  prohibited  articles  were 
kept  by  the  plaintiffs,  was  not  bound  to  specify  them  in  its 
pleadings.  But  having  done  so,  specifying  some,  without 
alleging  that  any  others  were  kept  by  plaintiffs,  the  jury  should 
not  have  been  permitted  to  consider  any  except  those  specified. 

The  other  instructions  we  need  not  notice.     Upon  the  return 
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of  the  cause  the  defendant  should  be  permitted,  if  it  chooees, 
to  amend  its  answer. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial,  and  other  proceedings  consistent  with  this  opinion. 


Ebrob  nr  Disoription  of  Profibtt,  in  policy  of  insoraiice,  not  &tel 
irhon:  See  Jeffenon  Iru,  Co,  y.  Cotheal,  22  Am.  Dea  667;  note  to  Jtoto-T. 
^tm  In».  Co,,  16  Id.  462. 

LxYT  or  ExBOunoN  on  Insuiued  Pbopibtt  ii  not  inoh  alienatioii  m  aroidi 
the  inraranoe:  Clark  ▼.  New  Englend  etc  In$,  Co.,  63  Am.  Deo.  44^  and  note 
63. 

Ajlles ATiOK  OF  Insitrsd  Pbofibtt,  when  avoids  policy:  See  JlbfTuon  t. 
Temusaee  etc  Im.  Co,,  69  Am.  Dec.  299,  and  note  treating  the  anbjeet  at 
length;  Power  ▼.  Ocean  In$,  Co,,  36  Id.  666. 

Aliination  or  Insxhied  Propkrtt,  when  does  not  avoid  policy:  Jaekeon  t. 
Maas,  MuL  F,  Ina.  Co.,  34  Am.  Dea  69,  and  note  73;  Morriaon  r.  Temwsaei 
etc.  Ine.  Co.,  69  Id.  299,  and  note  citing  the  principal  case  at  p.  306i.  An  ex- 
ecutory contract  for  the  sale  of  the  insured  property  does  not  avcnd  the  poIic7 
if  the  aisured  retains  the  title:  Hanvnel  v.  Queens  Ina,  Co,,  64  Win.  84,  dting 
the  principal  case. 

AusNATioir  or  Onb  or  Two  Houses  insured  in  the  same  policy,  but  Tslued 
and  insured  separately,  avoids  the  policy  only  as  to  the  house  alienated: 
Clark  V.  New  Bngkmd  etc  Ina.  Co.,  63  Am.  Dea  44.  Under  suoh  cironm- 
stances,  in  case  the  insurance  is  on  a  house  and  goods,  an  alienation  of  the 
house  does  not  avoid  the  policy  on  the  goods:  AUiaon  v.  Phaadx  Ina,  Ox,  3 
DiU.  486,  citing  the  principal  case. 

EzcBPnoN  AS  to  Ettrahazabdous  Risks  does  not  protect  insurer  when: 
See  Lounabury  v.  ProUctUm  Ina.  Co,  21  Am.  Dea  686;  OoUa  v.  Madiatm 
County  MuL  Ina,  Co,,  65  Id.  360;  but  see  Moore  r,  Proiectkm  Ina.  Co.,  48  Id. 
614^  and  note  521. 

Prilimikart  Pfioor  or  Loss  made  by  the  insured  in  accordance  with  th» 
conditions  of  his  policy,  is  admissible  in  evidence  on  the  question  of  amount 
of  loss:  Moore  v.  Protection  Ina.  Co.,  48  Am.  Dec.  614. 

Instruction  on  ^Iattkrs  not  in  Evidincb  is  Error:  Suae  v.  EHireikt 
61  Am.  Dec.  369;  Duggina  v.  Waiaon,  60  Id.  660;  Bamea  v.  Meeda^  49  Id.  390| 
OcMer  v.  Myrkk,  66  Id.  316,  and  note  326;  Andre  v.  Bodmam,  71  Id.  628^ 
and  note  636;  Ahbolt  v.  Oaieh,  Id.  635;  Uoaley  v.  Brooka,  Id.  888|  CBUoo^o  ete. 
R,  B.  V.  George,  Id.  239. 


Yeaker's  Heirs  v.  Yeaker's  Heibs. 

(4  Mktcalps,  83.) 
Albn  cannot  Inherit  Lands  Id  Kcutucky;   but  aa  alien  friend  who  has 

resided  within  the  state  two  years  is  entitled  to  receive,  hold,  and  pans 

any  right  to  laml  within  tlic  commonwealth  during  the  oontinnanco  ol 

his  residence  after  that  poriiKl. 
Crxaths  A.S  TO  GovEKNMeNT   Making  Tqkm  take  effect  not  merely  from 

the  day  of  ratiiicatuui,  but  from  the  date  of  their  execotionk  nnloan  they 
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oontain  ttipiilati(m8  to  the  oontrary.  Bat  where  they  affect  individual 
rights,  the  ratificatum  of  the  treaty  must  he  deemed  its  date. 

Tbsatt  d  Pabamount  to  State  Law,  and  tl^  latter  moat  yield  to  the  ex- 
tent of  its  oonflict  with  the  treaty,  hat  it  is  void  only  so  far  as  it  oon* 
traTenes  the  oonstitation,  laws,  or  treaties  of  the  federal  government. 

Whxiui  Tbsatt  Iirvxars  Aliens  with  an  interest  in  lands,  in  certain  cases, 
provided  it  is  asserted  within  three  years  after  the  right  aocrnes,  their 
right  is  inviolable  daring  such  time,  bat  after  this  the  state  may  deny 
sach  rij^t  to  that  class  of  persons. 

Thb  opinion  contains  the  facts. 
Owrge  B,  Kinkeadj  for  the  appellants. 
M.  C.  Johnsonj  tor  the  appellees. 

By  Court,  STiTBBy  C.  J.  Peter  Yeaker,  a  native  of  Switier- 
land,  many  years  ago  removed  to  and  became  a  naturalized 
dtiien  of  the  United  States.  He  died  in  Woodford  County  in 
this  state,  in  July,  1863,  the  owner  of  a  considerable  estate  in 
said  county,  consisting  of  land,  slaves,  and  personalty.  He 
left  a  widow,  a  native  of  this  country,  but  no  children,  and  all 
of  his  kindred,  at  the  time  of  his  death,  were,  and  so  far  as 
the  record  shows  continue  to  be,  foreigners  and  citizens  o^ 
Switzerland. 

In  1859  proceedings  were  commenced  for  a  sale  and  distri* 
bution  of  the  estate  between  the  widow  and  kindred  of  the 
intestate,  and  the  circuit  judge,  having  decided  that  the  latter 
were  not  entitled  to  any  part  of  the  realty,  they  have  prose- 
cuted  this  appeal. 

At  common  law  an  alien  could  not  inherit  land,  and  such 
has  been  and  is  still  the  law  in  Kentucky,  except  so  far  as  it 
has  been  modified  by  statute.  It  was  determined  at  an  early 
day  by  ibis  court  that  aliens  could  not  inherit  land  in  this 
state:  HwfU  v.  Wamieke^  Hardin,  61;  WhiU  v.  White j  2  Met. 
187. 

By  an  act  of  1800  (1  Morehead  &  Brown's  Digest,  112),  an 
alien  friend,  residing  in  this  state  two  years,  was  entitled  to 
receive,  hold,  and  pass  any  right  to  land  within  the  common- 
wealth during  the  continuance  of  his  residence  after  that 
period;  and  this  provision  was  substantially  embodied  in  the 
Revised  Statutes,  1  Stanton,  239.  But  as  neither  of  appel- 
lants were  residents  of  Kentucky  at  the  time  of  Yeaker's 
death,  no  benefit  accrued  to  them  under  this  statute. 

Indeed,  it  is  admitted  that,  unless  they  can  claim  undex 
certain  treaty  regulations  between  the  foreign  state  of  which 
tisey  are  citizens,  aiid  the  United  States,  the  judgment  of  the 
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drooit  court,  declaring  the  widow  entitled  to  the  land,  cannot 
be  disturbed.  And  it  therefore  becomes  necessary  to  consider 
and  determine  the  scope  and  effect  of  the  treaties  relied  on. 

The  first  treaty  between  the  United  States  and  the  Swiss 
Confederation,  to  which  we  have  been  referred,  was  ratified  on 
the  3d  of  May,  1848,  and  is  found  in  the  United  States  Stat* 
utes  at  Large  for  that  year. 

Among  other  stipulations  it  contains  the  following:-' 

'^Abticle  2.  I^  by  the  death  of  a  person  owning  real  proih 
erty  in  the  territory  of  one  of  the  high  contracting  parties^ 
such  property  should  descend  either  by  the  laws  of  the  coan- 
try  or  by  testamentary  disposition  to  a  citizen  of  the  other 
party,  who,  on  account  of  his  being  an  alien,  could  not  be 
permitted  to  retain  the  actual  possession  of  such  property,  a 
term  of  not  less  than  three  years  shall  be  allowed  to  him  to 
dispose  of  such  property,  and  to  collect  and  withdraw  the 
proceeds  thereof^  without  paying  to  the  government  any  other 
charges  than  those  which,  in  a  similar  case,  would  be  paid  by 
an  inhabitant  of  the  country  in  which  such  real  property  may 
be  situated." 

By  the  third  article  it  is  provided  that  said  treaty  shall  re- 
main in  force  for  twelve  years  from  its  date,  and  further,  until 
the  end  of  twelve  months  after  either  government  shall  have 
given  notice  of  its  intention  to  terminate  the  same. 

The  second  treaty  seems  to  have  been  signed  in  November, 
1850,  but  was  not  ratified  until  November,  1865:  U.  8.  Stats, 
at  Large,  1855.  The  official  proclamation  of  the  presidenti 
making  it  public  as  a  law,  speaks  thus  of  the  treaty,  the  period 
of  its  execution,  and  the  amendments  to  the  same: — 

<<  Whereas,  a  general  convention  of  friendship,  reciprocal  e9» 
tablishments,  commerce,  and  for  the  surrender  of  fugitivv 
criminals,  between  the  United  States  of  America  and  the  Swiss 
Confederation,  was  concluded  and  signed  by  their  respective 
plenipotentiaries  in  the  city  of  Berne  on  the  twenty-fifth  day 
of  November,  1850;  which  convention  as  subseqaentty  amended 
by  competent  authorities  of  the  respective  governments,  and 
being  in  the  English  and  French  language,  is,  word  for  word, 
as  follows,''  etc. 

The  stipulations  of  this  treaty  in  regard  to  the  subject  now 
under  consideration  read  thus: — 

'^Article  5.  The  citizens  of  each  one  of  the  contracting 
parties  shall  have  power  to  dispose  of  their  personal  property 
within  the  jurisdiction  of  the  other  by  sale,  testament,  dooi^ 
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tion,  or  in  oiher  maimer;  and  their  heirs,  whether  bjr  teeta- 
menty  or  db  intestatOy  or  tiieir  BucceBSorSy  being  dtizens  of  the 
other  party,  shall  sncceed  to  the  said  party,  or  inherit  it,  and 
they  may  take  possession  thereof,  either  by  themselves  or  by 
others  acting  for  them;  they  may  dispose  of  the  same  as  they 
may  think  proper,  paying  no  other  charges  than  those  to  which 
the  inhabitants  of  the  country  wherein  the  said  property  ia 
ntoated,  shall  be  liable  to  pay  in  a  similar  case.  In  the  ab- 
sence of  such  heir,  heirs,  or  other  successors,  the  same  care 
ahall  be  taken  by  the  authorities  for  the  preservation  of  the 
property  that  would  be  taken  for  the  preservation  of  the  prop* 
erty  of  a  native  of  the  same  country,  until  the  lawful  propri- 
etor shall  have  had  time  to  take  measures  for  possessing 
himself  of  the  same. 

^^The  foregoing  provisions  shall  be  applicable  to  real  estate 
situated  in  the  states  of  the  American  Union,  or  within  the 
cantons  of  the  Swiss  Confederation,  in  which  foreigners  shalL 
be  entitled  to  hold  or  inherit  real  estate. 

^But  in  case  real  eetate  situated  within  the  territories  of  one- 
of  the  contracting  parties  should  fall  to  a  citizen  of  the  other 
party,  who,  on  account  of  his  being  an  alien,  could  not  be 
permitted  to  hold  such  property  in  the  state  or  in  the  canton 
in  which  it  may  be  situated,  there  shall  be  accorded  to  the  said 
heir  or  other  Buccessor  such  term  as  the  laws  of  the  state  or 
canton  will  permit  to  sell  such  property;  he  shall  be  at  liberty 
at  all  times  to  withdraw  and  export  the  proceeds  thereof  with- 
out difficulty,  and  without  paying  to  the  government  any  other 
charges  than  those  which,  in  a  similar  case,  would  be  paid  by 
an  inhabitant  of  the  countiy  in  which  the  real  estate  may  be 
situated." 

If,  as  is  contended  by  appellants,  this  last  treaty,  by  relation 
back  from  November,  1855,  the  day  of  its  exchange  and  ratifi* 
cation  by  the  contracting  powers,  took  eflTect  and  became  the 
law  of  the  land  from  November,  1850,  the  day  of  its  date,  without 
regard  to  the  period  or  periods  when  the  amendments  referred 
to  in  the  proclamation  were  agreed  upon  and  adopted,  we  con- 
tem  there  is  difficulty  in  avoiding  the  conclusion  that  appel* 
lants,  under  the  articles  cited,  have  an  interest,  to  some  extent^ 
in  the  real  estate  of  their  deceased  relative. 

The  constitution  of  the  United  States,  in  the  second  section 
of  article  6,  declares  that  '^this  constitution  and  the  laws  of 
the  United  States,  which  shall  be  made  in  pursuance  thereof 
and  all  treaticB  made,  or  which  shall  be  made,  under  tha 
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authority  of  the  United  States^  shall  be  the  supreme  law  of  the 
land;  and  the  judges  in  every  state  shall  be  bound  thereby, 
anything  in  the  constitution  or  laws  of  any  state  to  the  con- 
traiy  notwithstanding." 

The  treaty  before  us  seems  to  have  been  made  with  due 
solemnity  between  the  contracting  parties,  adopted  and  rati* 
fied  by  the  proper  authorities,  and  proclaimed  as  the  law  of 
the  land  by  the  President.  Its  provisions  with  regard  to  real 
estate  appear  to  have  been  carefiilly  drawn,  with  an  eye  to  the 
rights  of  the  several  states,  and  their  local  regulations,  respect- 
ing such  property  within  their  boundaries,  and  give  to  the 
subjects  of  the  Swiss  Confederation  only  the  share  of  the  pro- 
ceeds of  the  realty,  when,  by  the  laws  of  any  state,  they  are 
forbidden  from  holding  the  realty  itself. 

It  may  be  said  to  be  the  well-settled  doctrine  in  relation  to 
treaties,  *that  as  to  the  governments  making  them,  they  take 
effect,  not  merely  from  the  day  of  ratification,  but  from  the 
date  of  their  execution,  imless  tiiey  contain  stipulations  to  the 
contrary:  Wheaton's  International  Law,  366;  1  Kent's  Com. 
170;  UnUed  States  v.  BeyneSy  9  How.  148,  289.  But  the  rule 
seems  to  be  otherwise  where  individual  rights  are  to  be  affected 
thereby,  as  settled  by  the  supreme  court  in  the  case  of  United 
States  V.  Arredondoy  6  Pet.  694.  In  regard  to  that  point  which 
was  then  raised,  the  court,  in  speaking  of  the  treaty  then  under 
consideration,  say:  '^That  it  may,  and  does  relate  to  its  date 
as  between  the  two  governments,  so  far  as  respects  the  rights 
of  either  under  it,  may  be  undoubted;  but  as  respects  individ- 
ual rights  in  any  way  affected  by  it,  a  very  different  rule  ought 
to  prevail."  And  in  the  next  sentence,  after  remarking  that 
the  point  was  not  new,  state  that  in  regard  to  individual  rights 
the  rule  is  that  the  ratification  of  the  treaty  must  be  deemed 
its  date. 

Admitting,  however,  that  the  rule  contended  for  in  ihis  case 
was  the  correct  one,  it  is  extremely  questionable  whether  this 
court  could  say,  in  view  of  the  proclamation  of  the  President^ 
0tijpra,  that  the  articles  of  the  treaty  relied  on  by  appellants  in 
support  of  their  claim  constituted  any  part  of  the  original 
treaty  when  signed. 

It  seems  that  the  original  document  was  signed  in  Novem- 
ber, 1850,  but  it  further  appears  that  it  was  subsequently 
amended.  Now,  what  amendments  were  made,  or  when,  doei 
not  appear.  For  aught  that  appears  to  the  contrary,  the  very 
articles  upon  which  the  appellant  founds  his  claim  may  have 


i862.]  Yeaxer's  Heirs  v,  Yeaker's  Heirs.  635 

been  the  only  amendments  made,  and  they  may  have  been 
inserted  long  after  Yeaker's  death  and  the  accmal  of  the 
widow's  right.  And  in  view  of  this  state  of  uncertainty  as  to 
when  the  articles  referred  to  were  embodied,  it  would  be 
difficult  to  say  tiiey  were  in  force  when  Yeaker  died.  But 
this  point  need  not  now  be  decided,  inasmuch  as  the  treaty, 
for  the  reason  heretofore  stated,  so  far  as  Mrs.  Yeaker's  rights 
are  concerned,  did  not  go  into  effect  until  1855,  when  it  was 
ratified. 

The  treaty  of  1848,  in  our  opinion,  is  likewise  insufficient  to 
uphold  appellant's  claim  to  an  interest  in  the  property  now  in 
dispute:  because  (1)  it  may  be  seriously  doubted  whether  the 
second  article  of  said  treaty  intended  to  confer  upon  the  citizens 
of  the  Confederation  any  right  to  real  estate  or  its  proceeds, 
unless  the  land  was  situate  within  the  territories  of  the  United 
States,  that  is,  the  districts  of  country  known  as  ^' territories" 
and  distinguished  from  the  states. 

The  language  is,  "If,  by  the  death  of  a  person  owning  prop- 
erty in  the  territory  of  one  of  the  high  contracting  parties, 
such  property  should  descend,"  etc. 

The  doubt  mentioned  arises,  not  only  because  of  the  equivo- 
cal language  thus  used  to  describe  the  district  of  country  in 
which  the  proposed  right  of  succession  or  inheritance  was  to  be 
conferred;  but  also  from  the  fact  that  the  treaty  of  1855,  in 
reference  to  the  same  matter,  is  specific  and  distinct  in  extend- 
ing this  right  to  land  within  the  states  of  the  Union,  and  also 
in  providing  for  any  conflicting  state  or  local  legislation, — thus 
showing  that  the  contracting  parties  themselves  deemed  the 
right  conferred  by  the  previous  treaty  as  not  distinctly  extended 
to  the  states. 

But  waiving  the  question  arising  upon  a  proper  construction 
of  the  language  of  the  treaty  in  regard  to  the  point  suggested, 
and  giving  full  effect  to  the  provision  as  contended  for  by 
appellants,  still  they  are  precluded  from  the  interest  claimed 
by  lapse  of  time. 

We  have  seen,  and  it  is  admitted,  that  by  the  law  of  Ken- 
tucky appellants  could  take  no  interest  in  the  realty  of  their 
deceased  relatives.  It  is  also  well  known  that  by  the  statutes 
of  descent  (1  Stanton's  ed.  420)  the  widow,  in  this  case,  took 
the  entire  real  estate.  This  being  the  law  of  this  state,  it  wad 
in  full  force  and  effect,  so  far  as  the  parties  hereto  are  con- 
cerned, except  as  restricted  by  article  2  of  the  treaty  of  1 848. 
To  the  extent  of  its  confiict  with  said  treaty  it  must  give  way, 
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becauflOy  by  the  constitiitional  provision,  tupra,  the  treaty  ia 
regarded  aa  paramoant  to  the  state  law.  The  law  of  the  state 
refuses  all  rights  to  appellants  at  any  and  all  times;  the  treaty, 
however,  invests  them  with  an  interest,  provided  it  is  asserted 
within  a  period  of  three  years  after  the  right  accrues;  or  rather, 
it  forbids  any  law  limiting  their  right  of  recovery  to  less  than 
three  years,  the  effect  of  which  is  to  permit  any  restriction  by 
state  legislation  against  such  recovery,  which  will  not  interfere 
with  the  right  for  that  period.  The  state  law  was,  therefore, 
so  affected  by  the  treaty  as  to  become  inoperative  for  a  period 
of  three  years,  but  no  further, — it  being  a  well-settled  rule 
that  when  a  state  law  is  deemed  unconstitutional,  because  op- 
posed to  the  constitution,  laws,  and  treaties  of  the  federal  gov- 
ernment, it  is  only  void  so  £ur  as  it  contravenes  the  constitution, 
laws,  or  treaties.  Beyond  the  three  years,  the  period  within 
which  foreigners  may  claim  such  interest,  there  is  no  contra- 
vention, because  there  is  nothing  forbidding  the  state  legisla- 
tion wldch  denies  the  right  to  that  class  of  persons  after  that 
time. 

It  seems  to  us,  therefore,  that  no  error  was  committed  by  the 
circuit  court  in.  giving  all  the  proceeds  of  the  land  to  the 
widow, — appellants  having  permitted  more  than  three  years 
after  Yeaker's  death  to  elapse  before  they  brought  their  suit 
or  asserted  their  right. 

Judgment  affirmed. 

Aluen  oanvot  Taxx  OB  Hold  Down  m  BLshtuokt:  AUbeny  r.  ffm^ 
Un»t  33  Am.  Deo.  646,  and  note  660.  Bat  an  alien  may  inherit  lands  m 
Lonifliana:  Duke  qf  Rkihmoni  t.  Mibyt^  36  Id.  613;  and  aa  to  their  right  to 
take  landa  generally,  see  citationa  in  notea  to  these  oaaee;  AfcOkmiffkaM  v. 
iieClenaghan,  47  Id.  632. 

Trxitt  n  Sunxn  Law  ov  Laks^  and  obligatory  on  all  departmeati  of 
the  goremmont^  and  on  partiea  litigating  in  the  ooorta:  EeweBr,  I^otmtaim, 
46  Am.  Deo.  41S. 

Biraor  ov  Tbiatob  ab  Laws;  and  PdfwsB  to  Ahirtl  Thmh  bt  HdanLi 
LaoiSLATiON.— 1.  Natubi  ov  Treatt  Obuoations.  —  A  trea^  is  primarily 
a  oompaot  between  independent  nations,  and  depends,  for  the  enforoement  ol 
iti  provisions,  on  the  honor  and  the  interests  of  the  governments  whioh  are 
parties  to  it.  If  these  fail,  ita  infraction  beoomes  the  subject  of  international 
reclamation  and  negotiation,  which  may  lead  to  war  to  enforce  them.  With 
this^  judicial  courts  have  nothing  to  do;  bnt,  as  wiU  be  seen  below,  a  treaty  is 
fk  law  of  the  land,  as  an  act  of  Congress  is,  whenever  its  proviaiona  prescribe  a 
mle  by  which  the  rights  of  the  private  citisen  or  subject  may  be  determined: 
Heoui  Mone^  Comb^  112  U.  S.  680,  698.  As  to  treaties  made  with  foreign 
eoontnes  and  those  made  with  Indian  tribes,  there  is  no  distinctioa;  for  a 
Irsaly  made  with  onr  native  Indian  tribea  has  the  same  effect  and  dignity  aa  a 
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treaty  with  a  foreign  and  independent  nation:  Turner  v.  Amerktm  B,  M.  So- 
eUiy,  6  McLean,  849;  Woreuier  r.  Stale  qf  Oeorg»a,Q  "Pet,  615;  UwUed  Staia  ▼• 
Far^fikrtBOaUimaqfWhiabe^,  93  U.  S.  198.  The  reason  of  the  rale  ia  appar- 
•ntk  In  thia  coontry,  a  treaty  is  aomething  more  than  a  contract,  for  the 
federal  oonatitntion  deolarea  it  to  be  the  law  of  the  land.  If  bo,  before  it  can 
beoome  a  law,  the  Senate,  in  whom  resta  the  authority  to  ratify  it,  must  agree 
lo  it.  Bnt  the  Senate  are  not  required  to  adopt  or  reject  it  as  a  whole,  bnt' 
may  modify  or  amend  it.  Aa  the  individual  citizen,  on  whose  rights  of  piiop- 
erty  it  operates,  has  no  means  of  knowing  anything  of  it  while  before  the 
Senate,  it  would  be  wrong  in  principle  to  hold  him  bound  by  it,  as  the  law  of 
the  land,  until  it  was  ratified  and  proclaimed.  And  to  oonstrae  the  law  so  as 
to  make  the  ratification  of  the  treaty  relate  back  to  its  signing,  thereby 
diyesting  a  title  already  vested,  would  be  manifestiy  unjust,  and  ought  not  to 
be  aanctioned;  Baver  v.  Taiser,  9  WalL  35. 

2.  Whxm  Tskatibs  Taxx  Emor.  — It  is  undoubtedly  trae,  as  a  principle 
of  international  law,  that  as  respects  the  rights  of  either  government  nnder  it, 
a  treaty  is  considered  as  oonoluded  and  binding  from  the  date  of  its  signature. 
In  this  regard,  the  exchange  of  ratifications  has  a  retroactive  effect,  confirm- 
ing the  treaty  from  its  date.  Bnt  a  different  rule  prevails  where  tiie  treaty 
operatea  on  individual  rights.  The  principle  of  relation  does  not  apply  to 
rights  of  this  character,  which  were  vested  before  the  treaty  was  ratified.  In 
so  te  as  it  affects  them,  it  is  not  considered  as  ooncluded  until  there  is  an  ez- 
ohange  of  ratification:  Haver  v.  Taker,  9  WalL  34;  United  Statea  v.  Arre^ 
damh,  6  Pet  749;  United  Statu  v.  J?«yne«,  9  How.  127;  Dame  v.  PoUoe  Jury 
qfCcnoordia^  Id.  280;  HyUorCe  Leeeee  v.  Broiffn,  1  Wash.  C.  C.  343;  Sueoudon 
^  Michael  Sdiqfer,  13  La.  Ann.  113.  A  written  declaration,  annexed  to  a 
treaty  at  the  time  of  its  ratification,  is  as  obligatory  as  if  the  provision  had 
been  inserted  in  the  body  of  the  treaty  itself:  Doe  v.  Braden,  16  How.  635; 
In  the  Matter  qfMetzger,  I  Edm.  SeL  Gas.  399. 

8.  Trxatt  ab  Sutrsms  La.w  ov  Lasd. — A  treaty  may  contain  provisions 
which  confer  certain  righta  upon  the  dtiaens  or  subjects  of  one  of  the  nations 
reading  in  the  territorial  limits  of  the  other,  which  partake  of  the  nature  of 
municipal  law,  and  which  are  capable  of  enforcement  as  between  private  par- 
ties in  the  ccorts  of  the  country.  An  illustration  of  thia  character  is  found 
in  treaties  which  regulate  the  mutual  rights  of  citiaens  and  subjects  of  the 
contracting  nationa  in  regard  to  rights  of  property  by  descent  or  inheritance, 
when  the  individuals  concerned  are  aliens.  The  constitution  of  the  United 
Statea  places  such  provisions  as  these  in  the  same  category  as  other  laws  of 
congress  by  its  declaration  that  "this  constitution  and  the  laws  made  in  pur- 
suance thereof,  and  all  tr^ties  made^  or  which  shall  be  made,  nnder  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land":  Art  6.  See  also 
ffcweU  V.  FomUain,  46  Am.  Dec.  416;  Foster  v.  Neileon,  2  Pet  253;  Turner  y. 
American  Boftist  Mitekmary  £7iijon,  6  McLean,  344;  In  the  Matter  qf  Mettger, 
I  Edm.  SeL  Caa.  399;  rrite>»  v.  Vfo/^  34  Ala.  288,  that  treaties  are  the  supreme 
law  of  the  land.  A  self-executing  treaty  requires  no  legislation  to  put  it  into 
operation:  Opiniona  qf  Juetiees,  68  Me.  589;  and  consequentiy,  it  is  to  be  re- 
garded in  courts  of  justice  as  equivalent  to  an  act  of  the  legislature  whenever 
it  operatea  of  itself  without  the  aid  of  any  legislative  proviaon:  Foster  r.  IfeU* 
son,  2  Pet  814;  In  the  Matter  qf  Meteger,  1  Edm.  Sel.  Oas.  399.  But  when 
the  terms  of  the  stipulation  import  a  contract,  when  either  of  the  partiee 
engage  to  perform  a  partionlar  act,  the  treaty  addresses  itself  to  the  political, 
not  to  the  judicial,  department;  and  the  legislature  must  execute  the  contract 
before  it  can  become  a  rale  for  the  court:  Foster  v.  NeHaon^  2  Pet  314.    A 
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treaty  is  tie  aupreme  law  of  the  land  only  when  the  treaty -making  power  ou 
carry  it  into  effect.  Thus,  both  in  this  country  and  in  England,  money,  wfasa 
required  by  treaty  to  be  paid,  cannot  be  disbursed  without  legislatiTe  antho^ 
Ity.  Therefore  a  treaty  which  stipulates  for  the  payment  of  money  under- 
takes to  do  that  which  the  treaty-making  power  cannot  do^  and  tho  treaty, 
consequently,  cannot  be  the  supreme  law  of  the  land.  The  action  of  Congraii 
is  necessary  to  giro  it  effect:  Turner  ▼.  American  BapHat  Miaawnary  Umm,  t 
McLean,  844. 

4.  Tbiatt  Oyk&bides  Antecxdemt  Fedxbal  akb  Statk  Statutis:  H<uk%- 
iiein  T.  Lfnhamt  100  U.  S.  483;  Leasee  qf  Oordan  v.  Kerr,  1  Wash.  0,  C 
822;  IMer  r.  Bamden,  1  Paine,  65;  Baier  v.  CUy  qf  Porthnd,  6  Saw. 
666;  Parroifa  Ckmeae  Case,  6  Id.  849.  Under  section  10,  article  1,  of  the  con- 
■titntiofn  of  the  United  States,  and  section  2,  article  2;  the  treaty-makiBf 
power  has  been  surrendered  by  the  states  to  the  national  goremment,  and 
vested  in  the  President  and  Senate  of  the  United  States.  The  stipulationr, 
therefore,  in  a  treaty  between  the  United  States  and  a  foreign  nation,  are 
paramount  to  the  provisions  of  the  constitution  of  a  particular  state:  Letm 
qf  Chrdon  v.  Kerr,  1  Wash.  C.  0.  322;  and  a  state  has  no  power  to  intetflers 
with  or  in  any  way  limit  the  operation  of  a  treaty  of  the  United  States: 
Bdher  v.  CHt^  qf  Portland,  5  Saw.  566.  The  principle  that  any  provinoB 
of  a  state  constitution,  or  state  law  in  conflict  with  a  foreign  treaty, 
is  void,  has  been  applied  in  California  and  Oregon  to  the  treaty  between  the 
United  States  and  China^  of  June  18,  1868.  This  treaty  recognises  the  right 
of  citisens  of  China  to  emigrate  to  the  United  States  for  purposes  of  curi- 
tisity,  trade,  and  permanent  residence;  and  provides  that  Chinese  subjeote 
residing  in  the  United  States  shall  enjoy  the  same  privil^es,  immunitiei^ 
and  exemptions  in  respect  to  travel  and  residence  as  may  be  enjoyed  by  tho 
citizens  or  subjects  of  the  most  favored  nation:  See  artidee  5  and  6,  16  U.  S. 
Stats.  740.  liiis  treaty  has  been  pronounced  valid;  and  section  2  of  artids 
19  of  the  constitution  of  California,  providing  that  no  corporation  forme'! 
under  the  laws  of  the  state  shall,  direotiy  or  indiiectiy,  in  any  capacity,  em- 
ploy any  Chinese  or  Mongolian,  and  requiring  the  legislature  to  pase  sndi 
laws  as  may  be  necessary  to  enforce  the  provision,  has  been  held  to  be  in  con- 
flict with  the  sections  named  of  said  treaty,  and  void.  So  the  act  of  February 
13,  1880,  Penal  Code  Cal.,  sees.  178,  179,  to  enforce  said  article  of  the  coo* 
stitution  making  it  an  offense  for  any  offieer,  director,  agents  etc,  of  a  oor* 
poration  to  employ  Chinese,  has  been  held  to  violate  said  treaty,  and  to  be 
void:  Parroifa  Chineae  Caae,  6  Saw.  349.  So  in  a  legislative  act  of  the  tfi%*m 
of  Oregon,  which  prohibited  the  employment  by  contractors  of  Chinese  upon 
street  improvements  or  public  works,  but  permitted  all  other  aliens  to  be  m 
employed,  was  held  to  be  in  conflict  with  said  treaty,  which  secures  to  tiis 
Chinese,  resident  here,  the  same  right  to  be  employed,  and  labor  for  a  Ufing^ 
as  the  subjects  of  any  other  nation,  and  therefore  void:  Baher  v.  Clf^  ^ 
Portland,  5  Id.  566.  The  adoption  of  a  treaty,  with  the  stipulations  of  whioh 
the  provisions  of  a  state  law  are  inconsistent,  is  equivalent  to  a  repeel  ol 
such  law:  Fiaher  v.  Hamden,  1  Paine,  55.  A  treaty  between  the  federal 
government  and  a  foreign  country,  giving  citizens  of  such  country  the  righl 
and  power  to  take  lands  by  descent,  and  to  hold  them,  in  this  country,  over- 
rides all  state  legislation  to  the  contraiy:  KvU  v.  KuU,  87  Hun,  476;  Saeah 
aiein  v.  Lynham,  100  U.  S.  483.  And  this  ought  to  be  true,  because  the  ooB* 
stitution,  laws,  and  treaties  of  the  United  States  are  as  nmch  a  part  of  te 
law  of  eveiy  state  as  its  own  locsl  laws  and  oonstitntaon:  See  case  last  cttP^ 
p.  490. 
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6.    PKyWXRS   OP   00N0R£S8    OVER    TREATIES — CONORESS    MAT    ABROOATS— 

Oosfucr  07  Treaty  and  Federal  Statutes. — ^While  treaties  are,  nndei 
the  constitotioii,  the  nipreine  law  of  the  land,  so  alao  are  the  acts  of  God* 
grees.  The  language  of  the  constitution  is:  "  This  oonstitatioii  and  the  lawi 
made  in  pursnance  thereof  and  all  treaties  made,  or  which  shall  be  made^ 
under  anthority  of  the  United  States,  shall  be  the  supreme  law  of  the  land"! 
Art.  6.  An  act  of  Congress,  then,  is  as  much  a  supreme  law  of  the  land  as 
a  treaty.  They  are  placed  on  the  same  footing  and  no  preference  or  superi* 
ority  is  gi\ren  to  ouc  over  the  other:  5  Opinions  of  Attorney -General,  345. 
There  is  nothing  in  tho  constitution  which  assigns  different  ranks  to  treaties 
and  to  statutes.  The  constitution  itself  is  of  higher  rank  than  either  by  tho 
refy  stractore  of  the  government.  A  statute  not  inconsistent  with  it  and 
a  treaty  not  inconsistent  witli  it,  and  relating  to  subjects  within  the  scopri  of 
the  treaty-making  power,  seem  to  stand  on  the  same  level  and  to  be  of  equal 
Talidity:  13  Opinions  of  Attorney-General,  357.  The  constitution,  therefore, 
gires  a  treaty  no  snperiority  over  an  act  of  Congress,  for  as  an  act  of  Congress 
nay  be  repealed  or  modified  by  an  act  of  a  later  date,  so  is  there  nothing  in  a 
tntitj  which  makes  it  irrepealable  or  unchangeable,  nor  is  there  anything  in  its 
SMMintisl  character  or  in  the  branches  of  the  government  by  which  the  treaty  is 
made,  which  gives  it  this  superior  sanctity:  Head  Money  Cases,  112  U.  S.  680^ 
509.  F^om  this  view  of  the  equal  authority  of  treaties  on  the  one  hand,  and 
acts  of  Congress  on  the  other,  it  follows  that  the  earlier  in  date  will  yield  to 
the  later;  that  a  treaty  made  subsequently  to  Hie  passage  of  an  act  by  Con- 
gress will  repeal  such  act  so  far  as  there  is  any  conflict  or  inoonsistenqy 
between  them;  and,  conversely,  a  law  passed  by  Congress  subsequently  to 
fefae  making  of  a  treaty  has  the  same  effoct  upon  the  treaty.  And  this  is  the 
new  taken  by  the  courts  in  United  States  v.  The  Schooner  Peggy,  1  Cranch« 
103,  where  a  French  schooner  was  captured,  libeled,  and  condemned  as  a 
lawful  price  under  the  statute,  anu  while  the  case  was  on  appeal  to  the 
supreme  court,  a  treaty  was  entered  into  with  France,  changing  the  rale  of 
law  in  application  to  captures,  so  that  under  it  the  vessel  would  not  have  been 
eondemned.  The  treaty  was  held  to  annul  the  law  under  which  the  vessel 
was  condenmed;  and  though  admitting  the  condemnation  to  have  been  lawful 
when  made,  the  court  ordered  the  vessel  to  be  restored.  In  Foster  v.  Neilaon, 
2  Pet.  253,  Marshall,  C.  J.,  said  that  a  treaty  was  "  to  be  regarded  as  equiv- 
alent to  an  act  of  the  legislature  whenever  it  opera tcii  of  itself,  without  tlie 
aid  of  any  legislative  provision,"  and  affirmed  the  doctrine  that  a  treaty  may 
repeal  a  law  of  Congress:  See  also  6  Opinions  of  Attorney-General,  293. 
The  converse  rule  that  Congress  may  abrogate  a  treaty  has  been  repeatedly 
held:  Ropes  etalv.  CUneh,  8  Bhitchf.  304;  Umted  Slates  v.  Tobacco  Factory,  I 
Dill.  264;  UnUed  States  v.  McBratney,  104  U.  S.  C21,  623;  Tlte  Clierohee  To- 
bacco, 11  WalL  616;  WVtneyY.  Robertson,  21  Fed.  Rep.  666;  5  Opinions  of 
Attorney-General,  345;  13  Id.  857. 

In  Head  Money  Cases,  112  U.  a  580,  Miller,  C.  J.,  said:  "The  preciss 
qoeation  involved  here,  namely,  a  supposed  conflict  between  an  act  of  Con« 
grass  impoeing  a  cnstoms  duty,  and  a  treaty  with  Russia  on  that  subject  in 
force  when  the  act  was  passed,  came  before  the  ciivuit  court  for  the  district 
of  Massachusetts  in  1855.  It  received  the  consideratior  of  that  eminent 
Jurist,  Mr.  Justice  Curtis,  of  the  court  named,  and  who  in  a  very  learned 
opinion  exhausted  the  sources  of  argument  on  the  subject,  holding  t^iat  if 
there  were  such  a  conflict  the  act  of  Congress  must  prevail  in  a  judicial 
(omm:  Taylor  v.  Morton,  2  Curt.  454.  Aud  Mr.  Tustice  Field,  in  a  very 
recent  case  in  the  nin'h  circuit,  tnat  of  **A  Lunfj,  18  Fed-  Rep.  28,  on  ^ 
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writ  of  habmu  eorpuSf  has  delivered  an  opinion  Bostaining  the  same  doetriat 
in  referenoe  to  a  etatnte  regolating  the  immigration  of  Chineae  snbjecti  into 
oonntry.  In  the  OlhUon  Bridge  Ckue^  1  Woolw.  150,  156,  the  writer  of 
opinion  ezpresaed  the  same  views  as  did  Judge  Woodniff  on  full  oonsid- 
cration  in  Ropn  v.  OUmeh^  8  Blatdht  904;  and  Jndge  Wallace  in  the  sams 
circnit  in  Bartram  ▼.  RiAertaon,  15  Fed.  Rep.  212.  .  •  •  •  In  shorty  we  an 
of  opinion  that  so  far  as  a  treaty  made  by  the  United  States  with  any  for- 
eign nation  can  beoome  the  snbjeot  of  judicial  oognigance  in  the  coorts  of  tlus 
oonntry,  it  is  snbjeot  to  snoh  acts  as  Congress  may  pass  for  its  enforoemsnl^ 
modification,  or  repeaL"  Bnt  while  there  is  no  doabt  as  to  the  power  of 
Congress  to  pass  laws  conflicting  with  oTisting  treaties,  the  ooort  wiU  not 
impnte  to  Congress  an  intention  to  violate  any  important  article  of  a  treaty 
with  a  foreign  power  nnleas  that  intention  be  clearly  and  nneqoivocally  mani- 
fested, and  the  laagnage  of  the  law,  which  is  supposed  to  oonstHate  the  Tiola- 
tion,  admits  of  no  other  reasonable  oonstruotion:  Re  Chin  A  On,  18  Id.  fiOS. 
It  must  be  understood,  however,  that  in  the  exeoutioa  of  its  treaty  obliga- 
tions with  respect  to  property  claimed  under  foreign  laws,  the  govemmeot 
may  act  by  legislatioa  directly  upon  a  daim  preferred,  withdrawing  it  from 
further  consideratioa  of  the  courts  under  the  provisioos  of  a  genenl  aoti 
GriMT  V.  McDoMfeO,  6  WalL  879. 

6.  PsoYnroi  ov  JuDioiABT  RiSFBOtiNO  TexinsB. — Congroei  baa  no  power 
to  settle  rights  under  treaties  except  in  cases  purely  pditioaL  As  to  what 
oonstitutes  political  questions  respecting  treaties,  as  contradistingnisheii 
from  judicial  ones,  see  Doe  ▼.  BradeH,  16  How.  635.  Whether  a  treaty  has 
been  violated  by  our  legislation  so  as  to  be  the  proper  occasion  of  oomplaiBl 
by  a  foreign  government,  is  not  a  judicial  question.  To  the  conrte,  it  ia  sim- 
ply the  case  of  conflicting  laws,  the  last  modifying  or  superseding  the  eariien 
In  re  Ah  Lung,  18  Fed.  Bep.  28.  The  oonatmction  of  them  is  the  peculiar 
province  of  the  judiciary  when  a  case  shall  arise  between  individuals:  WUmm 
V.  Wall,  6  WalL  83,  89.  We  have  seen  that  a  treaty  may  confer  prxvats 
rights  on  citizens  or  subjects  of  the  contracting  powers  which  are  of  a  natare 
to  be  enforced  in  a  court  of  justice,  and  when  such  ri^ts  are  of  this  natnra 
the  court  wiU  resort  to  the  treaty  for  a  rule  of  decision  for  the  case  before  it, 
as  it  would  to  a  statute:  Head  Money  Ccuee,  112  U.  S.  599.  Bnt  the  oosrti 
nave  no  power  to  question,  or  in  any  manner  to  look  into^  the  powers  er 
rights  recognized  by  it  in  the  nation  or  tribe  with  whom  it  was  made:  Maidm 
V.  Ingenoll,  6  Mich.  873b  So  the  courts  of  the  United  States  cannot  qnestioB 
the  power  of  the  other  party  to  a  treaty  to  do  certain  acts  when  he  has  beoa 
treated  as  having  the  power  by  the  President  and  Senate:  Doe  ▼.  Brademf  If 
How.  635;  Fellowe  v.  BladtemUh,  19  Id.  866.  But  where  a  treaty  makaa  no 
special  provisions  for  deciding  questions  of  individual  identity,  tfaqr 
be  decided  by  the  judicial  tribunals  of  the  country:  gtodhea  t. 
Walk.  Ch.  120. 
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Bardstown  and  Louisyillb  Bailboad  Gompant 

V.  Metoalfb. 

L4  ifsTCAurs,  IM.] 

Baoaoas  S8  of  Ejnruacr  Oodi^  Ekasuno  Tbubeib  to  hrtag  aetions  in 
theb  <yim  names  withoat  joiniiig  iho  beneflciariei^  has  not  ohaagsd  tlit 
nils  imdar  the  old  pnMitioe  ikroviding  that  a  trustee  under  a  mortgage 
made  to  secure  the  payment  of  money  to  others  could  not  sue  lor  a  fore* 
olosare  and  sale  withoat  making  the  cedu$$  que  trust  parties. 

Tmm^  TO  Maintais  AonoH  or  va  Ows  Nams,  withoat  ](nning  the 
ceduia  que  tnui,  onder  seotion  87,  code  of  Kentacky,  most  allege  or  ahow 
that  the  benefidarias  are  nomeroas,  and  that  it  is  impraotioable  to  bring 
them  beCoce  the  ooort  within  a  reasonable  time. 

Wbdi  Tbubxii  n  Entitlkd  to  Sux  nr  bib  Own  Namb  without  joining 
tfaa  beneficiaries,  it  is  error  to  grre  him  jndgment  for  the  money.  The 
coort  shonld  retain  control  over  it  for  the  benefit  of  those  entitled  to  it. 

Ghabaoceb  qv  CoBPOiRATioir,  WHEi'Hm  FuvATi  OR  PuBUO^  depends  npon 
tfaa  poxpoees  for  which  it  was  formed,  and  the  powers  conferred  npon  it^ 
and  not  npon  the  charaoter  of  its  stockholders.  It  does  not  alter  its 
character  that  the  state  or  the  United  States  ownsa  portion  of  its  stock. 

Rous  ov  OoNBCBiTonov  WmcH  Apflt  to  CHABTEBi  delegating  sorereign 
powers  to  corporations  do  not  depend  npon  the  qaestion  whether  th^ 
are  public  or  private.  Th^  depend  on  the  character  of  the  powers 
conferred,  and  the  purposes  of  their  organisation. 

POWBB  ov  Railboaj)  ob  Othzb  Privatb  Cqrforaixon  to  take  private 
property  for  ita  nse,  being  a  delegation  of  sovereign  power,  mnst  be  con- 
straed  as  it  woald  be  if  delegated  to  a  mnnidpal  corporation;  whilst 
the  powers  of  private  and  pnblio  corporations  with  respect  to  their  prop* 
erty  are  governed  by  the  same  principles^  and  in  the  absence  of  express 
provisions  of  law,  depend  npon  the  pnrposes  for  which  the  corporatioo 
was  formed. 

OmBLALLT  Pbivatb  Cobporatioh  has  Impumd  Powxb  to  do  whatever 
may  be  necessary  to  execute  its  express  powers^  and  to  accomplish  the 
porposes  for  which  it  was  formed. 

RihTfoad  Cobforation  Extbbbblt  Authobizid  to  borrow  money  with 
which  to  constnict  its  road,  but  not  expressly  anthoriaed  to  make  a 
mortgage  for  the  payment  of  sach  money,  has  an  implied  power  to  do  sc^ 
bat  csnnot  mortgage  its  corporate  existence^  or  any  prerogative  fran- 
chise conferred  npon  it.  The  right  to  boild  and  nse  the  road  is  not^ 
however,  a  prerogative  franchise^  and  a  pnrchaaer  under  the  mortgage 
would  take  the  road  subject  to  the  terms  of  the  chsrter  ^^>«fg»*^  to  pro- 
tect the  public,  and  woqjd  be  fully  bound  thereby. 

MmaoAos  bt  Raujioad  Compakt  to  secure  num^  borrowed  for  the  con- 
struction of  its  road  is  not  opposed  to  the  public  policy  of  Kentucky* 
This  is  indicated  by  the  general  course  of  legialation  upon  the  subject. 

Webrx  Railboad  Cobfobation  Voluntabilt  MoBTQAon  rra  PBonBTt 
to  secure  money  which  it  is  expreody  authorised  to  borrow,  and  the  bond- 
holders invest  their  money  upon  the  faith  of  the  mortgage^  this  is  suf- 
ficient to  take  the  case  out  of  the  rule  that  a  turnpike  road  cannot  be 
sold  for  a  general  debt  of  the  corporation. 

RnoiATiov  ov  Bzbboxobs  ov  Bailboad  Cobpobatioit  authorizing  a  mort- 
gage of  ''  the  road  and  its  property,  etc.,"  is  suiBoient  to  authotiie  a 
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mortgnge  of  the  "railroad,  with  all  iti  rights  and  priyUeges,"  as  toere 
was  nothing  to  which  the  phrase  " etc."  coold  have  been  designed  to  ap. 
ply  except  tiie  franchisei^  and  therefore  must  have  been  need  to  embrace 
them. 

RnoLunoH  ov  DnuKTiOBa  ov  Railroad  Ck>RPORAnoN  aathoriring  a  mort- 
gage of  the  road  and  its  property  mnst  design  a  transfer  of  the  rij^t  to 
operate  the  road. 

Whoue  Mortoaob  ov  Railroad  and  m  PRopERTr  aathotisee  a  sale  upon 
iulnre  to  pay  either  the  principal  or  interest  to  satisfy  "the  amoimt 
daimed  and  dne,"  bnt  contains  no  provision  that  the  principal  shall  be- 
oome  dne  npon  a  failure  to  pay  interest,  until  such  prinoipsl  hecomss 
due,  the  bond-holders  have  no  right  to  insist  on  payment  of  it  by  for^ 
doMire  or  otherwise.  Bnt  they  have  a  right  to  a  sale  for  the  interesl 
doe;  and  if  the  property  is  divisible^  it  would  be  proper  to  order  a  sde 
.of  only  so  much  as  might  satisfy  the  amount  due.  If  it  is  not  suaoeptible 
of  division,  it  must  be  sold  or  leased  as  an  entirety. 

Whoue  Mortoaos  ov  Railroad  avd  its  Profxrtt  authorises  a  sale  upcs 
failure  to  pay  either  the  interest  or  principal  "to  satisfy  the  ^"*iF^t 
claimed  and  due^**  and  the  property  is  worth  much  mors  than  the  debt 
and  interest^  it  may  be  leased  at  pubUo  auction,  for  the  shortest  tarn 
that  will  bring  the  amount  due,  and  accruing  interest  and  principal  as 
the  same  shall  become  due.  If  no  lessee  is  found,  than  it  may  be  sold 
absolutely,  the  company  to  elect  whether  or  not  the  property  aliall  be 
offered  in  the  first  instance  for  a  term  of  years,  and  if  sold,  the  pnfrhsBSi 
to  give  bonds,  with  approved  security,  for  the  purphaae-money,  irndsd* 
ing  the  accruing  interest  and  principal,  and  a  lien  on  the  property  dumld 
be  reserved  as  additional  security.  If  leased,  the  lessee  should  be  re- 
quired to  give  a  covenant^  with  approved  security,  to  keep  in  good  repair 
the  road  and  property,  and  to  return  the  same  to  the  company  at  the 
end  of  the  term  in  as  good  condition  as  it  may  be  when  received.  Am, 
inventory  of  the  property  should  be  filed  in  the  caose  and  declared  m  the 
decree  ordering  the  lease^  to  be  conclusive  evidence  of  the  iwfn^itiii  aad 
value  of  the  property  at  the  time  of  the  lease. 

The  opinion  Btates  the  facts. 

Newman  and  WicJdiffe^  for  the  appellant 

EUiott  and  McKay ^  and  Harlan  and  fTar lon^  Jr^  fyt  the  ap 
pellee. 

By  Ckmrt,  Bullitt,  J.  The  appellant's  board  of  directon 
was  authorized  by  its  charter  to  borrow,  on  its  credit,  a  stun 
not  exceeding  fifty  thousand  dollars.  The  board  authorized 
its  president  to  borrow  thirty  thousand  dollars,  and  as  security 
therefor,  to  execute  a  mortgage  "upon  the  road  and  its  prop- 
erty, etc."  The  president  executed  a  mortgage  to  the  appellee, 
Metcalfe,  as  trustee,  upon  "the  said  railroad  with  all  its  righte 
and  privileges,"  to  secure  its  bonds  for  said  thirty  thousand 
dollars.  The  bonds  were  dated  January  1,  1860,  and  payable 
ten  years  after  date,  with  interest  payable  semiannually. 
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In  September,  1860,  Metcalfe,  as  trustee,  filed  a  petition 
alleging  that  said  bonds  had  been  "sold  to  divers  persons," 
and  that  the  appellant  had  failed  to  pay  the  interest  due  July 
ly  1860,  and  by  amended  petitions,  the  last  of  which  was  filed 
at  the  March  term,  1862,  he  alleged  that  three  other  install- 
ments of  interest  were  due  and  unpaid.  At  the  same  term  the 
court  rendered  a  judgment  that  Metcalfe  recover  of  the  appel- 
lant the  interest  then  due,  three  thousand  six  hundred  dollars; 
that  the  mortgage  be  foreclosed,  and  that  the  mortgaged  prop- 
erty be  leased  to  the  highest  bidder  for  a  term  of  eight  years, 
bom  January  1,  1862,  to  pay  to  Metcalfe  said  sum,  and  also 
the  interest  thereafter  to  accrue,  and  the  principal  when  the 
same  should  become  due;  and  if  no  one  would  lease  the  prop- 
erty on  those  terms,  then  that  it  be  sold  to  the  highest  bidder 
to  pay  said  principal  and  interest,  and  that  for  any  surplus  it 
might  bring,  the  commissioner  should  take  bonds  to  himself 
for  the  benefit  of  those  concerned.  From  that  judgment  this 
appeal  was  taken. 

A  demurrer  to  the  petition,  because  the  bond-holders  were 
not  parties  to  the  suit,  was  overruled,  and  presents  the  first 
question  to  be  considered. 

It  is  contended  that  Metcalfe  had  a  right  to  sue,  without 
making  the  bond-holders  parties,  under  section  33  of  the  code, 
which  declares  that  ^^an  executor,  administrator,  guardian, 
trustee  of  an  express  trust,"  and  other  fiduciaries  therein 
mentioned,  '*may  bring  an  action  in  his  own  name  without 
joining  with  him  the  person  for  whose  benefit  it  is  prosecuted." 

In  the  case  of  Anderson  v.  Watson^  3  Met.  509,  it  was  held 
that  a  guardian  cannot  sue  in  his  own  name  for  personal 
property  of  his  ward  unlawfully  detained  by  another,  and  the 
court  said:  "The  guardian  can,  and  could,  before  the  code, 
me  in  his  own  name  upon  a  note  taken  by  him  for  money  of 
his  ward.  Under  section  30  of  the  code,  declaring  that  every 
action  must  be  prosecuted  in  the  name  of  the  real  party  in  in- 
terest, except  as  provided  in  section  33,  it  might  have  been 
necessary  to  sue  in  the  infant's  name  upon  such  a  note  but 
for  the  provision  in  section  33  relating  to  guardians.  In  our 
opinion,  the  effect  of  section  38,  so  far  as  it  relates  to  guar- 
dians, is  to  enable  them  to  sue  as  they  could  have  done  before 
the  code,  without  joining  the  wards  in  the  action."  This  rea- 
soning applies  to  the  provisions  of  section  33  concerning 
trustees.  Under  the  old  practice,  a  trustee  could  sue  at  law 
for  property  to  which  he  held  the  legal  titl^    Section  30  might 
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have  made  it  necessary  to  bring  such  a  suit  in  the  name  of  the 
beneficiary,  but  for  the  provision  in  section  83.  So^  imder 
the  old  practice,  the  trustee  might  sue  in  equity  without  mak* 
ing  a  cestui  que  trust  a  party,  in  cases  where  the  trustee  was 
entitled  to  receive  and  hold  the  money  or  property  for  the 
benefit  of  the  ^stui  que  trvst:  Calvert  on  Parties^  212-21fi, 
This  rule  might  have  been  changed  by  section  30,  but  for  the 
provision  in  section  33.  But  under  the  old  practice  a  trustee, 
under  a  mortgage  made  to  secure  the  payment  of  money  to 
others,  could  not  sue  for  a  foreclosure  and  sale  without  mak- 
ing the  ceHuU  que  trust  parties:  Story's  Eq.  PL,  sec.  20L 
And  in  our  opinion,  the  framers  of  the  code  did  not  intend  to 
give  right  to  such  a  trustee.  The  cases  of  McClanahan  v. 
Beasley,  17  B.  Mon.  Ill,  and  NewpoH  v.  Taylor j  16  Id.  781, 
are  cases  in  which  the  trustee  could  have  sued  under  the  old 
practice  without  making  the  beneficiaries  parties.  But  Met- 
calfe has  no  right  to  receive  either  the  principal  or  interest  of 
the  mortgage  bonds,  payment  of  which  he  seeks  to  enforoe. 
The  bond-holders  were,  therefore,  necessary  parties  to  the  suit, 
unless,  as  is  also  contended,  Metcalfe  had  a  right  to  maintain 
the  action  imder  section  37  of  the  code,  which  declares  that 
^'  where  the  question  is  one  of  a  common  or  general  interest 
of  many  persons,  or  where  the  parties  are  numerous  and  it  is 
impracticable  to  bring  them  all  before  the  court  within  a  rea- 
sonable time,  one  or  more  may  sue  or  defend  for  the  benefit  of 
all." 

Here  are  two  distinct  grounds,  upon  either  of  which  one 
person  may  sue  for  the  benefit  of  others,  viz.:  1.  Where  the 
plaintifi*  has  a  common  or  general  interest  with  many  others; 
2.  Where  the  persons  interested,  but  not  having  a  common  or 
general  interest,  are  numerous  and  it  is  impracticable  to  bring 
them  all  before  the  court  in  a  reasonable  time. 

Metcalfe's  right  to  bring  this  action  cannot  be  maintained 
upon  the  first  ground:  1.  Because  he  sued  as  trustee,  and  noft 
as  bond-holder,  and  there  is  no  common  or  general  inteirest 
between  the  trustee  and  bond-holders;  2.  Because  he  £Euled  to 
state  the  number  of  bond-holders,  or  even  to  allege  thai  there 
are  many  of  them.  Nor  can  it  be  maintained  upon  the  second 
ground,  because  he  has  failed  to  allege  or  otherwise  to  show 
that  the  bond-holders  are  numerous  and  that  it  is  impracticable 
to  bring  them  all  before  the  court  within  a  reasonable  time. 
We  do  not  suppose  that  the  firamers  of  the  code  meant  to 
authorize  a  person  having  no  interest  in  a  suit,  nor  any  duty 
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t9  perfiirm  oonciimiiig  ii|  to  roe  for  fhe  benefit  of  tbe  peraoDi 
interested,  however  numerons  thej  may  be.  And  if  Metcalfo 
had  been  a  naked  troBtee,  with  no  duty  to  perform  except  to 
hold  the  l^gal  title  for  the  benefit  of  the  bond-holders,  we  donbt 
whether  he  could  have  maintained  the  action,  however  nomer* 
one  he  might  have  shown  them  to  be.  But  the  mortgage 
declares  that  ^^upon  failure  of  said  company  to  pay  the  inter- 
est or  principal  of  said  bonds  when  due  and  demanded,  the 
said  trustee  shall  proceed,  by  due  course  of  law,  to  subject  the 
said  railroad  and  all  its  e£fects  to  sale  to  satisfy  the  amount 
cbumed  and  due."  In  our  opinion,  as  the  deed  made  it  the 
duty  of  Metcalfe  to  sue  for  a  sale  of  the  road,  he  might  have 
maintained  the  action  if  he  had  shown  that  the  bond-holders 
were  numerous  and  that  it  was  impracticable  to  bring  them 
before  the  court  within  a  reasonable  time.  But  as  he  fiiiled 
to  do  so,  the  demurrer  for  a  defect  of  parties  should  have  been 
sustained. 

2.  Even  if  he  had  shown  himself  entitled  to  maintain  the 

jBtion,  without  making  the  bond-holders  parties,  it  would  have 

keen  erroneous  to  give  him  a  judgment  for  the  money.    The 

court  should  have  retained  control  over  it  firar  the  benefit  cf 

those  entitled  to  it 

As  the  errors  above  mentioned  may  be  corrected  upon  the 
return  of  the  cause,  it  is  proper  that  we  should  consider  sey* 
end  other  alleged  errors  in  the  judgment  and  other  proceed* 
ings  of  the  court  below. 

8.  It  is  is  contended  that  the  court  erred  in  refusing  to  per- 
mit the  appellant  to  file  an  amended  answer,  ofiered  at  the 
March  term,  1862. 

The  only  ground  of  defense  presented  by  that  answer  is, 
that  under  the  charter  of  the  appellant  the  town  of  Bardstown 
and  three  districts  of  Nelson  County  were  authorized  to  take, 
and  did  take  and  yet  hold,  a  part  of  its  stock.  It  is  argued 
ihat  those  corporations,  by  becoming  stockholders  of  the  ap- 
pellant, converted  it  into  a  public  corporation;  and  therefore, 
that  in  deciding  what  are  its  powers,  we  must  adopt  those 
strict  rules  of  construction  which  apply  to  charters  delegating 
sovereign  powers  to  public  corporations.  That  position  is  not 
ooDsidered  tenable.  The  character  of  a  corporation  depends 
upon  the  purposes  for  which  it  is  formed  and  the  powers  con- 
iBrred  upon  it,  and  not  upon  the  character  of  its  stockholders. 
^It  does  not  alter  the  character  of  a  corporation  that  the  state 
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or  the  United  States  own  a  portion  of  its  stock":  6  RedAdd 
on  Railways,  and  cases  cited. 

Nor  does  the  principle  of  oonstmcticm  contended  fiv  as  appli* 
cable  to  this  case  depend  niwn  the  question  whether  the  oorponir 
tion  is  a  private  or  public  one.  It  depends  on  the  character 
of  the  powers  conferred  and  the  purposes  of  the  organization. 
The  power  of  a  railroad  or  other  private  corporation  to  take 
private  property  for  its  use,  being  a  delegation  of  sovereign 
power,  must  be  construed  as  it  would  be  if  delegated  to  a  mu- 
nicipal corporation;  while  the  powers  of  private  and  public 
corporations,  with  respect  to  their  property,  are  governed  by 
the  same  principles,  and  in  the  absence  of  express  provisions 
of  law  depend  upon  the  purposes  for  which  the  corporation 
was  formed.  As  the  answer  presented  no  fact  material  to  the 
defense,  the  motion  to  file  it  was  properly  overruled. 

4.  It  is  contended  that  the  appellant  had  no  power  to  mort- 
gage its  road  or  franchises.  This  question,  and  the  next  one 
that  we  shall  consider,  were  raised  by  a  general  demurrer  to 
the  petition.  (Generally,  a  private  corporation  has  an  implied 
power  to  do  whatever  may  bo  necessary  to  execute  its  express 
powers,  and  to  accomplish  the  purposes  for  which  it  was 
formed.  The  appellant  was  expressly  authorized  to  borrow 
this  money,  but  was  not  expressly  authorized  to  make  a  mort- 
gage. Had  it  not  an  implied  power  to  do  so?  It  cannot  be 
doubted  that  a  manufacturing  corporation  having  power,  ex- 
press or  implied,  to  borrow  money,  might,  unless  expressly 
prohibited,  mortgage  its  property  to  secure  the  debt  But  it  is 
contended  that  a  railroad  cor(X)ration  stands  upon  a  different 
footing,  because  its  road  is  built. for  public  use  as  well  as  for 
the  profit  of  its  stockholders;  that  it  is  under  a  duty  to  the 
public  to  keep  its  road  in  repair,  and  carry  on  its  business  for 
the  transportation  of  freight  and  passengers;  and  that  it  can- 
not relieve  itself  from  those  duties  by  conveying  its  road  away. 

These  views  seem  to  be  sustained  by  several  English  decis- 
ions. At  any  rate,  it  seems  to  be  settled  in  England  that  a 
railway  company  cannot,  without  express  authority  from  Par- 
liament, assign  or  mortgage  or  lease  its  road,  upon  the  ground 
that  it  is  against  public  policy.  An  examination  of  several  of 
those  oases  does  not  enable  us  to  state  the  precise  views  d 
public  policy  out  of  which  that  doctrine  sprung.  It  probably 
arose  in  part  of  a  general  statute  which  is  not  in  force  here. 
Judge  Redfield,  however,  says:  '*  The  ground  upon  which  th6 
decisions  in  England  and  America,  which  hold  the  firanchises 


1S62.]        BABDflrrowN  etc.  R.  R.  Co.  v.  Metcalfe.  647 

of  corporations  not  to  be  assignable,  except  by  consent  of  the 
legislature,  rest  is  mainly  the  same  as  that  upon  which  it  has 
been  held  in  this  country,  that  such  franchises  are  beyond  the 
legislative  control;  namely,  that  the  charter  constitutes  a  con« 
tract  between  the  sovereignty  and  the  corporation,  on  the  one 
part>  for  the  grant  of  certain  privileges  and  immunities,  and 
upon  the  other,  for  the  performance  of  certain  duties  and  func- 
tions which  are  deemed  an  equivalent  or  consideration 

The  state  confers  upon  railways  some  of  its  most  essential 
powers  of  sovereignty,  that  of  eminent  domain,  and  of  a  virtual 
monopoly,  in  the  transportation  of  freiglit  and  passengers,  and 
in  return  therefor  stipulates  for  the  performance  of  those  duties 
by  the  corporation.  The  corporation  have  no  more  right  in 
eqtdty  and  justice  to  transfer  their  obligations  to  other  com* 
panies,  or  to  natural  persons,  than  the  state  has  to  withdraw 
them  altogether":  Redfield  on  Railways,  422,  note  14. 

The  doctrine,  according  to  Judge  Redfield,  rests  upon  the 
ground  that  the  corporation  is  under  an  obligation  to  the  state 
to  build  and  operate  its  road.  Such  was  formerly  the  rule  in 
England,  even  as  to  a  railway  corporation  that  had  not  made 
any  express  undertaking  to  that  effect,  and  to  which  no  exclu- 
sive  privileges  had  been  granted:  Redfield  on  Railways,  sec. 
192.  But  concerning  that  class  of  cases,  the  doctrine  seems  to 
have  been  overruled  in  England,  and  has  never  prevailed  in 
America:  Id.,  sec.  192,  and  notes.  The  appellant  did  not  ex- 
pressly undertake  to  build  the  road  authorized  by  its  charter; 
nor  did  its  charter  expressly  declare  that  it  should  do  so;  nor 
was  any  exclusive  right  to  do  so  conferred  upon  it  In  our 
opinion,  the  appellant  was  not  bound  to  commence  the  road, 
nor  to  complete  it  after  commencing,  nor  to  put  it  in  operation 
after  completion,  nor  to  continue  it  in  operation.  It  might 
have  forfeited  its  charter  by  nonuser,  but  was  not  bound  to 
use  it  So  long  as  it  shall  avail  itself  of  the  privileges  con- 
ferred by  its  charter,  it  will  be  liable  to  the  burdens  thereby 
imposed.  But  in  our  opinion,  neither  the  public  nor  any  in- 
dividual not  connected  with  it  can  compel  it  to  exercise  its 
^rporate  franchises,  or  make  it  pay  damages  for  failing  to  do 
Mk  The  doctrine  under  consideration  has,  therefore,  no  foun- 
dation in  this  case,  if  the  ground  on  which  it  rests  is  earnestly 
stated  by  Judge  Redfield.  Nor  do  we  perceive  any  other  solid 
ground  on  which  to  place  it. 

We  do  not  suppose  that  the  appellant  could  mortgage  its 
oorporate  existence,  or  any  prerogative  franchise  conferred 
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upon  it  But  the  right  to  build  and  use  a  railroad  ia  not  a 
prerogative  franchise.  It  has,  indeed,  been  said  that  "  both 
eorrency  and  internal  communication  between  different  por- 
lionB  of  the  state  are  exclusively  the  prerogatives  of  sover- 
e^nty":  Bedfield  on  Railwajns,  28;  and  that  '^the  right  to 
build  and  use  a  railroad,  and  take  tolls  or  fares,  is  a  franchise 
of  the  prerogative  character,  which  no  person  can  legally  ex- 
ercise without  some  special  grant  of  the  legislature  ":  Id.  23, 
note  1.  Possibly  these  passages  were  not  designed  to  mean 
more  than  this:  A  road  cannot  be  made  over  the  lands  of  un- 
willing proprietors  except  under  authority  from  the  state;  and 
the  state,  in  order  to  encourage  internal  improvements,  may 
grant  to  a  corporation  or  individual  the  exclusive  right  to 
build  a  road  between  two  points.  In  the  absence  of  any  posi- 
tive law  upon  the  subject,  our  opinion  is  that  an  individual 
has  as  much  right  to  build  a  railroad  over  his  own  land,  or 
the  land  of  others  with  their  consent,  as  he  has  to  build  a 
stage  or  a  wagon;  and  as  much  right  to  use  the  former  as  the 
latter  in  carrying  freight  and  passengers  for  pay. 

The  denial  of  the  right  of  a  railroad  corporation  to  transfer 
its  road  has  sometimes  been  based  upon  considerations  of  gen- 
eral convenience  and  public  interest,  and  upon  the  ground  that 
the  corporation,  having  been  chosen  by  the  legislature  as  the 
fit  depositary  of  the  right  to  construct  and  operate  the  road, 
should  not  be  permitted  to  transfer  it  to  irresponsible  parties. 
To  this  argument  several  objections  present  themselves.  The 
appellant's  directors,  in  authorizing  this  mortgage  to  Metcalfe, 
declared  themselves  ^'satisfied  that  to  furnish  and  complete 
the  road  they  will  require  the  sum  of  thirty  thousand  dollars 
in  addition  to  the  meaos  at  their  command."  Assuming,  as  we 
must  do,  that  the  loan  was  necessary  to  complete  the  road,  and 
assuming  it  to  be  probable,  as  we  may  do,  that  the  loan  could 
not  have  been  effected  without  a  mortgage,  considerations  of 
general  convenience  seem  to  be  on  the  side  of  the  power  to 
make  the  mortgage  rather  than  against  it. 

The  public  had  an  interest  in  seeing  the  road  constructed 
and  operated  according  to  the  terms  of  the  charter.  But 
whether  it  shall  be  thus  operated  by  A  or  B,  by  an  individual 
or  corporation,  does  not  seem  to  be  a  matter  of  any  interest 
whatever  to  the  public.  Under  the  charter  of  the  appellant, 
its  road,  while  held  by  it,  is  under  the  control  of  its  stockhold- 
ers.  A  single  person,  by  purchasing  all  the  stock,  can  control 
the  road  as  completely  as  if  he  owned  it  individually.    A  piu> 
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chaser  under  its  mortgage  would  take  the  road  subjeot  to  the 
terms  of  the  charter  designed  to  protect  the  public,  and  would 
be  bound  thereby  as  ftdly  as  the  corporation  is. 

We  perceiye  no  reason  to  suppose  that  a  purchaser  of  all 
the  property  of  appellant  would  be  less  responsible  m  a 
pecuniary  point  of  view  than  the  appellant.  Nor  do  we  per> 
oeive  any  other  reason  to  suppose  that  the  individual  respon* 
sibflity  of  the  purchaser  would  not  be  quite  as  beneficial  to 
the  public  as  the  corporate  responsibility  of  the  appellant 
General  convenience  requires  that  the  appellant  shall  in  some 
manner  be  compelled  to  pay  the  money  it  borrowed.  But  H 
is  contended  that  this  should  be  done  by  merely  subjecting 
the  accruing  profits.  To  do  that  efflBctually,  it  might  be 
necessary  to  appoint  a  receiver  to  take  charge  of  the  road, 
because  under  the  management  of  the  directors  it  is  possible 
that  no  profits  might  accrue,  while  under  a  difierent  manage- 
ment the  road  might  be  profitable*  Yet  every  argument 
against  allowing  the  appellant  to  mortgage  its  road  applies 
with  equal  force  against  the  appointment  of  a  receiver  to  con* 
trol  it,  with  perhaps  the  additional  argument  that  a  receiver 
would  not  be  personally  liable,  like  a  purchaser,  as  a  common 
carrier. 

That  a  mortgage  by  a  railway  company  to  secure  money 
borrowed  for  the  consbuction  of  its  road  is  not  opposed  to  the 
public  policy  of  this  state,  is  indicated  by  the  general  course 
of  legislation  upon  the  subject.  We  believe  that  all  the  rail- 
roads in  the  state,  except  that  of  the  appellant,  were  con- 
structed under  charters  authorizing  such  mortgages;  and 
mortgages  made  by  the  Covington  and  Lexington  company^ 
and  by  the  Lexington  and  Big  Sandy  company,  without  ex- 
press authority  either  to  make  a  mortgage  or  to  borrow  money, 
were  afterward  ratified  by  the  legislature.  And  we  are  not 
aware  of  an  instance  in  which  the  legislature,  when  applied 
to,  has  refused  to  confer  such  power  or  to  ratify  the  exercise 
of  it. 

The  facts  that  the  appellant  voluntarily  mortgaged  its  prop- 
erty to  secure  the  money  which  it  was  expressly  authorized  te 
borrow,  and  that  the  bond-holders  invested  their  money  upoB 
the  faith  of  the  mortgage,  furnish,  in  our  opinion,  a  sufficient 
distinction  to  relieve  this  case  from  the  operation  of  the  dis- 
tinction in  the  case  of  Winchester  and  Lexington  Turnpike  Co. 
V.  Fifnonl,  6  B.  Mon.  1,  in  which  it  was  held  that  a  turnpike 
toad  could  not  be  sold  for  a  general  debt  of  the  corporation. 
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If  the  decision  in  that  case  conld  be  regarded  as  dmying  that 
property  or  franchises,  in  the  use  of  which  the  public  have  an 
interest,  can  be  assigned,  we  might  perhaps  hesitate  to  fidlow 
it,  in  view  of  several  other  decisions  of  this  court.  In  JouiU 
V.  Lemsj  4  litt  160,  the  vendee  of  a  turnpike  road  waa  held 
liable  upon  his  covenant  to  keep  it  in  repair  without  any  ques- 
tion being  made  as  to  the  validity  of  the  sale.  In  TnuUm 
of  MaymnUe  v.  BooUf  2  J.  J.  Marsh.  227,  a  ferry  franchise  was 
held  to  be  alienable.  And  in  McOavley  v.  Qiv&Mj  1  Dana, 
261,  a  lease  of  a  ferry  under  an  order  of  court  was  held  to  be 
valid.  Our  decision  rests  upon  the  ground  that  the  appellant, 
having  been  authorized  to  borrow  this  money,  had  implied 
power  to  execute  a  mortgage  to  secure  ite  pajrment.  The 
American  decisions  cited  in  Pierce  on  Railroad  Law,  o.  20^ 
and  Redfield  on  Railways,  sec.  235,  note  19,  presrait  such  a 
conflict  of  opinion  that  we  have  felt  free  to  consider  the  ques- 
tion as  an  open  one,  and  have  not  deemed  it  advisable  to 
attempt  to  sustain  our  opinion  by  referring  to  cases  which  are 
perhaps  counterbalanced  by  opposing  authorities. 

It  is  contended  that  the  mortgage  of  the  '^  railroad  with  all 
ite  righte  and  privileges  "  was  not  authcnrized  by  the  resolutiaii 
of  the  directors  which  authorized  a  mortgage  of  ''the  road 
and  ite  property,  ete." 

Lord  Coke,  in  speaking  of  "  ete."  as  used  by  Littleton,  says 
that ''  it  doth  imply  some  other  necessary  matter  ":  Com.  17  a. 
In  our  opinion,  the  directors  must  be  regarded  as  having  used 
it  for  some  purpose.  Perhaps  no  e£fect  could  have  been  given 
to  it  if  there  had  been  several  matters,  to  either  one  of  which 
it  might  possibly  have  been  designed  to  apply.  But  the  ap- 
pellant held  nothing  except  ite  road  and  other  property  and 
ite  franchises.  There  was  nothing  to  which  the  phrase  ''etc" 
could  have  been  designed  to  apply  except  the  franchises,  and 
we  therefore  regard  it  as  having  been  used  to  embrace  them. 

Moreover,  as  the  object  was  to  secure  the  mortgage  debt, 
and  as  the  road  would  be  of  little  or  no  value  without  the 
right  to  use  it  as  a  railroad,  our  opinion  is,  that  the  directors, 
in  authorizing  a  mortgage  of  the  road  and  ite  property,  must 
have  designed  a  transfer  of  the  right  to  operate  the  road. 

6.  It  is  contended  that  though  the  mortgage  is  valid,  ne 
sale  should  be  ordered  until  the  principal  of  the  bonds  shall 
fjEtll  due.  In  discussing  the  first  question  above  considered, 
we  recited  the  condition  of  the  mortgage  concerning  the  sak 
of  the  property.    It  authorizes  a  sale,  upon  the  £Edlure  to  pay 
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either  the  interest  or  principal,  '^to  satisfy  the  amount  claimed 
and  due."  There  is  no  provision  that  the  principal  shall  be- 
come due  upon  a  failure  to  pay  interest.  The  principal  is  not 
due,  and  until  it  shall  become  due  the  appellant  will  have  no 
right  to  pay  it,  and  the  bond-holders  can  have  no  right  to 
insist  on  payment  of  it  by  foreclosure  or  otherwise.  But  they 
have  a  right  to  a  sale  for  the  interest  due.  If  the  property 
was  divisible,  it  would  be  proper  to  order  a  sale  of  only  so 
much  as  might  satisfy  the  amount  due.  But  it  is  not  sus- 
ceptible of  division,  and  must,  therefore,  be  sold  or  leased  as 
an  entirety:  Caufman  v.  Sayre,  2  B.  Mon,  208,  209;  Bank  of 
Ogdensburgh  v.  Arnold^  6  Paige,  40;  Walker  v.  HaUetty  1  Ala. 
3^3.  As  it  seems  probable  that  the  property  is  worth  much 
more  than  the  amount  of  the  debt  and  interest,  our  opinion 
is,  that  if  the  appellant  prefers  that  course  to  be  taken,  the 
property  should  be  leased  by  public  auction  for  the  shortest 
term  that  will  bring  the  amount  due  and  the  accruing  interest 
and  principal  as  the  same  shall  become  due.  If  no  one  will 
take  it  for  a  term  of  years,  then  it  should  be  sold  absolutely. 
The  appellant  should  have  an  opportunity  to  elect  whether  or 
not  the  property  shall  be  offered  in  the  first  instance  for  a 
term  of  years.  The  lessee  or  purchaser  should  be  required  to 
givo  bonds  with  good  security,  personal  or  real,  to  be  approved 
by  the  court,  for  the  purchase-money,  including  the  accruing 
interest  and  principal  of  the  mortgage  bonds,  and  a  lien  on 
the  property  .or  term  should  be  reserved  as  additional  security. 

If  the  property  should  be  leased,  the  lessee  should  be  re- 
quired to  give  a  covenant,  with  good  security,  to  be  approved 
by  the  court,  to  keep  in  good  repair  the  road,  cars,  and  other 
property  not  consumable  by  use,  such  as  fuel  and  oil,  and  to 
return  the  same  to  the  appellant  at  the  end  of  the  term  in  as 
good  condition  as  it  may  be  in  when  received;  and  to  prevent 
future  controversy  with  reference  thereto,  the  court  before 
ordering  a  lease  should  cause  an  inventory  to  be  made  by  one 
or  more  commissioners  of  said  property,  its  value,  condition, 
etc.,  which  should  be  filed  in  the  cause  and  be  declared  in  the 
decree  ordering  the  lease,  to  be  conclusive  evidence  of  the 
condition  and  value  of  said  property  at  the  time  of  the  lease. 

We  need  not  consider  the  question  made  by  appellant's 
counsel  as  to  the  failure  of  the  appellee  to  show  that  the  mort- 
gage was  under  the  seal  of  the  corporation,  as  the  appellant  by 
an  entry  of  record  in  this  court  has  waived  the  error,  if  any, 
with  reference  thereto. 
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The  judgment  is  revenedi  and  the  osuee  remanded  te 
ftirther  prooeedings  not  inooneiatent  with  thia  opinion. 
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TliMiiiiiiiis  An»  BsMOTAii  nr  TaNAirr  w  Cokiiok  or  MAmuAifti 
WmcH  CkmnxTum  Ttxtummb  ow  Mill  owned  in  oommon,  snd  the  in- 
— poratjen  thereof  into  another  mill  which  is  the  sole  property  of  snoh 
in  eomnion*  withoat  the  consent  of  his  oo-tananti  is  a  praoticsl 
of  the  enmmwi  property,  and  his  oo-tsnant  may  maintain 
^painsthim. 
tT  or  8A8H-Ain>-BUBn>  Faotobt,  witbout  Wbioh  It  cAimoT  mm 
Opbeaikdv  and  attached  to  the  mill  by  spikes,  naib,  bolts,  snd  scrsw% 
and  operated  1^  belts  nmning  from  permanent  horiacntal  shaftii^  driven 
by  a  wnter*wheel  under  the  mill,  coBstitates  fixtures  of  the  ndlL 

TftB8PA88  ytcAftf  dauwm  for  the  remoyal  of  the  machinery 
cf  a  milL  llie  oaie  wae  wiihdrawD  from  the  jtuy  to  be  aab- 
ndtted  to  the  ftiU  court  for  a  decision  npon  the  law  and  the 
Cult.    The  q^on  states  the  case. 

Saward  and  Stnmt^  for  the  plaintiffa. 
E.  amd  F.  Fw^  tat  the  defendantik 
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By  Court,  Rice,  J.  Trespass  quare  dawum.  The  estate 
was  originally  the  sole  property  of  Thomas  Harris.  Ob  this 
estate,  which  consisted  of  a  mill  privilege  and  a  mill  called 
the  sash-and-blind  factory,  with  the  machinery  therein,  the 
plaintiff  and  also  one  George  Blake,  on  the  16th  of  DecembeTi 
1858,  had  caused  executions,  which  they  severally  held  against 
said  Harris,  to  be  levied.  On  these  executions  certain  undi- 
vided portions  of  the  estate  were  assigned  to  each  of  said  exe» 
cution  creditors.  It  is  admitted  that  the  levy  of  Blake  was 
invalid,  thus  leaving  that  portion  of  the  estate  seized  by  him, 
on  his  execution,  still  in  Harris.  Assuming  the  levies  of  the 
plaintiffs  to  be  valid,  Harris  would  be  a  tenant  in  oommon 
with  them  in  the  estate. 

It  is,  however,  objected  that  the  levies  of  the  plaintiflh  aie 
hivalid,  first,  for  the  reason  that  the  original  return  of  the 
officer  is  insufficient  in  law  to  bar  the  estate.  There  waSi 
undoubtedly,  an  informality  in  the  original  return  of  the 
officer.  These  defects,  however,  were  cured  by  the  amend- 
ments which  have  been  duly  and  properly  allowed  by  the 
court,  and  which  are  binding  upon  the  parties  to  this  suit: 
Whittier  v.  Vaughan,  27  Me.  301. 

Further,  it  is  objected  that  these  levies,  or  a  portion  of  themp 
are  fatally  defective  in  this,  that  the  appraisers,  in  their  certifl- 
oates,  which  were  made  part,  of  the  officer's  return,  appraised 
the  entire  estate  at  a  given  sum  ($1,050),  but  did  not  appraise 
the  undivided  portion  thereof,  which  was  taken  to  satisfy  such 
execution,  at  the  same  rate  at  which  they  had  appraised  the 
whole  estate.  Or  in  other  words,  that  the  sum  at  which  the 
several  parts  were  appraised  is  not  equal  to  the  appraisal  of 
the  whole. 

By  section  9,  chapter  76,  of  the  Revised  Statutes,  where  the 
premises  consists  of  a  mill,  mill  privilege,  or  other  estate,  more 
than  sufficient  to  satisfy  the  execution,  which  cannot  be  divided 
by  metes  and  bounds  without  damage  to  the  whole,  an  undi 
vided  part  of  it  may  be  taken,  and  the  whole  described. 

By  section  2  of  the  same  chapter,  the  appraisers  are  to  be 
sworn  faithfully  and  impartially  to  appraise  the  real  estate  to 
be  taken,  etc. 

Now,  while  the  statute,  in  such  case,  requires  the  whole 
estate  to  be  described,  it  does  not  require  it  to  be  appraised, 
nor  are  the  appraisers  sworn  to  appraise  the  whole.  They  are, 
however,  sworn  to  appraise  the  part  taken  to  satisfy  the  exe- 
iiition.     The   appraisal  of  the  whole  estate  was,  therefore, 
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anneoeeeary  and  irreleyant,  and  most  be  treated  as  Borplnaage: 
mn9or  V.  Clarkj  89  Me.  428. 

It  is  also  contended  that  if  the  parties  are  tenants  in  com- 
mon, this  action  cannot  be  maintained,  because  the  defend- 
ants' possession,  in  sach  case,  must  be  deemed  to  be  the 
possession  of  all  the  co-tenants,  and  in  subordination  to  their 
iiUe.  Such,  undoubtedly,  is  the  general  rule  of  law.  But  to 
this  general  rule  there  are  exceptions,  as  where  one  tenant  in 
common  destroys  the  common  property,  or  so  conducts  with 
reference  to  it  as  to  effect  a  practical  destruction  of  the  inter- 
est of  his  co-tenants  therein. 

There  is  a  manifest  distinction  between  the  cases  in  which 
one  tenant  in  common  appropriates  the  proceeds,  such  as  the 
rents,  profits,  or  income  of  the  estate,  and  where  he  practically 
destroys  the  estate  itself  or  some  portion  thereof.  In  the  lat- 
ter class  of  cases  trespass  may  be  maintained  by  the  injured 
co-tenant;  in  the  former  it  cannot. 

Thus  it  was  held  in  Blanchard  v.  Bakery  8  Me.  68^  that  the 
diversion  of  the  water  in  a  stream  from  a  mill  owned  in  com* 
mon  and  entitled  to  the  natural  flow  of  the  stream,  and  the 
appropriation  of  such  water  to  the  sole  use  of  a  mill  owned 
by  a  part  of  the  co-tenants,  was  such  a  destruction  of  the 
common  property  as  would  support  an  action  of  trespass  on 
the  part  of  the  co-tenants  who  were  injured  thereby. 

So,  too,  in  the  case  of  ilcDonald  v.  Trafton^  15  Me.  226,  it 
was  decided  that  the  demolition  of  the  mill  by  one  co-tenant, 
and  the  appropriation  of  the  materials  of  which  it  was  con- 
structed to  his  sole  use,  would  support  an  action  of  trespass 
therefor  by  the  injured  co-tenant. 

In  the  case  at  bar,  it  is  denied  that  the  property  taken  was 
real  estate,  or  if  so,  that  it  has  been  so  converted  by  the  de- 
fendants as  to  constitute  a  practical  destruction  thereof. 

The  property  taken  was  machinery  used  in  the  sash-and- 
blind  fkctory,  and  evidently  necessary  to  its  operation  as  a 
factory.  Without  this  machinery,  then,  the  mill  would  cease 
to  be  a  factory.  This  machinery  was  attached  to  the  mill  by 
spikes,  nails,  bolts,  and  screws,  and  was  operated  by  belts 
running  from  the  permanent  horiasontal  shafting  in  the  mill, 
which  shafting  was  driven  by  a  water-wheel  under  the  mill| 
and  connected  with  the  main  shafting  by  suitable  gearing,  etc. 

Such  machinery,  thus  situated  and  connected,  constitutei 
fixtores  and  becomes  a  part  of  the  mill  or  factory,  and  its 
onauthorixed  disseverance  and  removal,  and  the  subsequent 
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inoorporaticRi  thereof  into  anotber  mill,  the  solo  pmpettj  of 
the  defendants,  is,  in  onr  opinion,  a  praotieal  deatructian  of 
the  oommon  property,  within  the  lettor  and  spirit  of  the  oaae 
above  cited.    The  action  is  therefore  maintained. 

Defendants  de&nlted,  damages  to  be  determined  aa  per 
agreement. 


TsnrABB  nr  Tbcaiit  nr  Oraofoii  Ao^nar  ms  Oo-muvf; 
8m  WaUr.  Ekkardaon,  78  Am.  Dea  022;  and  noto  Q2S;  wbaM 
ewte  by  taumt  in  omnitwn;  Waf;field  r.  LMeU,  TI  Id.  614^  note  Q23j 
IM  T.  AdamM,  74  Id.  (HI. 

Fccnmafl^  What  OonsrrruTa;  See  Wddklffh  t.  Jamrtn,  TI  Am.  Diea  TH^ 
aad  note  788;  medunery:  See  Bkhardmm  t.  Ckpekmd,  86  Id.  411^  nete  488^ 
417. 

A ■«■■  ■!■>■■■■  09  Bbtdsx  <hp  Feogim:  See McArOmrw.  OomiB  A^mtr^  78 
As.  Bea  A28|  JW0(^  T.  PMm^  41  Id.  «^.  and  OMM  dfeed  in  tibe  Mto  88^ 
iOZkpT.illeMK2ifv66Id.73;  and  note  78. 
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Iaass  qb  Dbd  iniT  to  Takb  Emor  uHrn.  Fdtdks  lUr  la 
reaeon  Toid,  aooording  to  the  weli-settled  law  of  Maine. 

"'Mistaxb''  in  Statdtb  CknnmBBDro  JuusnionoH  nr  Bqioirr  nr  Ci 
ov  MiBTAKiy  if  not  in  tenns  limited  to  mirtakes  of  faot^  may  be  pnaumed 
to  baye  been  uaed  as  it  is  generally  onderstood  in  equity. 

Bsuir  wnji  ztzvxb  be  Gsaivted  Msbxlt  on  Aooouht  ov  MnrAn  cv 
Law,  bat  there  are  cases  where  there  are  other  elements  not  in  tliOB- 
selToa  sufficient  to  anthoriie  the  court  to  interpose^  but  wbiohy  oomhiaed 
with  each  a  mistake,  will  entitle  the  party  to  relieL 

Two  Faoib  hays  vox  Vowd  in  Addition  to  Mistakb  of  Law  in  neai^y 
all  cases  where  relief  has  been  granted;  namely,  that  there  has  been  a 
marked  disparity  in  the  position  and  intelligenoe  of  tiie  parties,  ao  tital 
they  hare  not  been  on  equal  terms;  and  that  the  party  obtaining  tiio  pi«|K 
erty  persoaded  or  induced  the  other  to  part  with  it^  so  that  there  baa  been 
**  undue  influence  '*  on  the  one  side  and  "  undue  confidence  "  on  the  othsr. 

OoMFBoiaaEs  Madb  undxb  Mistakx  or  Law  abk  Upheld  nr  Equitt;  but 
if  the  parties  are  not  on  equal  terms,  and  one  misleads  tiie  other,  and 
obtains  property  thereby,  against  right  and  equity,  as  well  as  againat  law, 
be  will  be  compelled  to  restore  it. 

BqfuiTT  WILL,  IF  Possible,  Rbstobb  Both  Pabtebs  to  Same  OoHnmosr  ai 
BEFQBE,  where  they  hare  acted  under  a  mistake  of  law,  though  there  be 
no  aotual  fraud,  if  one  is  unduly  influenced  and  misled  by  the  other^  tode 
that  which  he  would  not  have  done  but  for  such  influenoe^  and  he  has^  in 
oonsequence,  oonyeyed  property  to  the  other  without  any  eonsidiinififl^ 
or  purohased  what  was  already  legally  his  own. 

Bill  in  equity.    The  cauee  was  heard  on  faUI,  answera,  and 
proofii.    The  opinion  states  the  case. 
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Howard  and  Sirouij  for  the  oomplainant: 
E.  and  F.  FoXf  for  the  respondents. 

B7  Coorty  Dayis,  J.  Jonathan  StevenSi  the  fiither  to  the 
parties  to  this  soit,  died  in  November,  1857,  leaving  personal 
property  valued  at  aboat  three  thousand  dollars,  and  real 
estate  worth  nearly  five  thousand  dollars.  The  plaintiff,  being 
a  widow,  had  worked  in  his  family  for  many  years,  receiving 
therefor  one  dollar  a  week.  A  short  time  before  his  death  he 
gave  her  a  life  lease  of  his  homestead  in  Portland,  worth  about 
two  thousand  dollars,  to  take  effect  upon  his  decease.  Whether 
he  did  this  for  the  reason  that  he  thought  that  he  had  not 
paid  her  enough  for  her  services,  or  because  she  needed  a 
larger  share  of  the  property  than  the- other  heirs,  does  not  ap- 
pear, and  is  immaterial.  He  died  intestate,  leaving  seven 
children,  and  the  issue  of  another  not  living. 

The  property  leased  to  the  plaintiff  was  described  as  situ- 
ated '^  on  Chestnut  Street."  After  the  death  of  the  father,  the 
plaintiff  had  the  lease  altered  so  as  to  read  "  Wilmot  Street." 
This  was  done  at  the  suggestion  of  some  of  the  defendants. 
And  besides,  as  the  property  was  otherwise  sufficiently 
described,  the  mistake  of  the  street  did  not  affect  the  lease, 
and  the  alteration  was  immaterial. 

It  is  contended  that  the  lease  was  void,  because  it  was  noi 
to  take  effect  until  a  future  day.  But  whatever  may  have 
been  supposed  to  be  the  law  in  regard  to  the  validity  of  deeds 
to  take  effect  in  futurOy  it  is  now  well  settled  in  this  state  that 
such  deeds  are  not  for  that  reason  void:  Wyman  v.  Brtnon^  50 
Me.  189. 

But  some  of  the  defendants  thought  the  lease  to  the  plain- 
tiff was  invalid,  and  so  informed  her.  Taking  their  testimony 
as  true,  which  we  do  not  question,  they  did  not  intentionally 
deceive  her  on  this  point.  They  actually  thought  there  was  a 
defect  of  which  they  could  take  advantage.  She  was  unlearned 
in  every  respect,  not  being  able  to  write  her  own  name.  It  is  evi- 
dent that  she  put  confidence  in  them,  believing  them  to  be  better 
infiarmed  than  herself.  And  supposing,  from  their  representa- 
tions, that  her  title  to  the  homestead,  by  the  lease,  had  failed, 
she  was  induced  by  them  to  relinquish  all  her  interest  in  the 
whole  estate  of  her  father,  in  consideration  of  a  new  life  lease 
from  them  of  the  same  property  embraced  in  her  first  lease. 

One  eighth  of  the  estate,  subject  to  her  life  interest  in  the 
homestead,  must  have  hwn  worth  nearly  or  quite  eight  hun- 


660  JoBDAN  V.  Stevens.  DtMlam^ 

never  hesitated  to  compel  its  restoration,  tfaongh  both  the  par- 
ties acted  nnder  a  mistake  of  the  law.  And  there  woold  be 
still  stronger  reasons  for  granting  relief  in  soch  a  case,  if  the 
party  from  whom  the  property  had  been  obtained  had  besn 
led  into  his  mistake  of  the  law  by  the  other  party:  8parh$  t. 
WhiU^  7  Humph.  86;  FUzgerald  v.  Peek^  4  litt  127. 

Thus  in  Pickering  v.  Ptelering^  2  Beav.  81,  Lord  Tisngdsle 
set  aside  certain  i^^reements  entered  into  under  a  mistake  of 
the  law,  on  the  ground  that  "the  parties  were  not  on  equal 
terms";  and  that  the  plaintiff  acted  under  the  influence  of 
the  defendant.  And  the  same  thing  was  done  in  Wheeler  r. 
Smithy  9  How.  66,  because  the  parties  "did  not  stand  on  equal 
ground";  and  the  plaintiff  "did  not  act  freely,  and  with  a 
proper  understanding  of  his  rights." 

This  question  has  arisen  more  frequently  in  cases  whevs 
parties  have  been  mistaken  in  regard  to  their  titles  to  real 
estate.  Thus  in  Bingham  y.  Bingham^  1  Yes.  Sr.  126,  the  dc 
fendant  sold  to  the  plaintiff  property  which  he  already  owned ; 
and  the  court  compelled  a  restoration  of  the  purchase-money. 
It  may  have  been,  as  Bronson,  J.,  suggests  in  ChampUn  t. 
Laytinj  18  Wend.  407  [81  Am.  Dec.  382],  on  the  ground  that 
the  defimdant  "misled"  the  plaintiff  in  regard  to  his  titla 
But  the  correctness  of  the  decision  is  not  questioned  by  Lon) 
Cottenham,  in  Stewart  v.  Stewart^  6  Clark  &  F.  964. 

Judge  Story  suggests  that  such  a  case  "seems  to  involve,  in 
some  measure,  a  mistake  of  fact,  that  is,  of  the  fact  of  owners 
ship,  arising  from  a  mistake  of  the  law":  1  Story's  Eq.  Jur., 
sees.  122, 180.  And  in  King  v.  DooUttle^  1  Head,  77,  the  de- 
cision is  put  on  that  ground.  But  if  all  the  other  facts  are 
agreed  and  known  to  the  parties,  the  question  of  "ownership'* 
can  be  nothing  but  one  of  law.  And  in  such  cases,  as  in  oth* 
ers,  courts  of  equity  should  not  interfere,  unless  it  appears 
that  there  was  a  difference  in  the  condition  of  the  parties,  so 
that,  instead  of  both  acting  voluntarily,  one  was  misled  or 
unduly  influenced  by  the  other.  Nor  will  the  court  then  in- 
terpose, in  the  absence  of  fraud,  unless  the  defendant,  as  weC 
as  the  plaintiff,  can  be  restored  substantially  to  the  same 
situation  as  before:  Crosier  v.  Aeer^  7  Paige,  187. 

Nor  where  there  is  a  real  controversy  between  parties,  and 
the  case  is  one  of  any  doubt,  will  the  court  set  aside  a  oomprO' 
mise  fairly  made  by  them,  though  it  should  afterwards  ap- 
pear  that  one  has  thereby  received  property  to  which  he 
not  legally  entitled:  Steele  v.  White,  2  Paige,  478; 
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Reedj  5  Humph.  529  [42  Am.  Dec.  447].  On  the  contrary, 
courts  of  equity  encourage  such  compromises.  But  here,  too, 
as  in  other  cases,  if  the  parties  are  not  on  equal  terms,  and 
one  misleads  the  other,  and  obtains  property  thereby  against 
right  and  equity,  as  well  as  against  law,  he  will  be  compelled 
to  restore  it.  "  If  a  party  acting  in  ignorance  of  a  plain  and 
settled  principle  of  law,"  says  the  vice-chancellor,  Sir  John 
Leach,  '4s  induced  to  give  up  a  portion  of  his  indisputable 
property  under  the  name  of  a  compromise,  a  court  of  equity 
will  relieve  him  from  the  consequences  of  his  mistake": 
JVaylor  v.  Wineh^  1  Sim.  &  St.  564.  And  though  this  was  a 
dictum^  the  principle  was  fuUy  applied  by  the  supreme  court 
of  the  United  States  in  Wheeler  v.  Smith,  9  How.  55,  pre- 
viously cited.  And  the  same  doctrine  has  been  recognized 
by  this  court  in  the  case  of  Freeman  v.  Curtis,  51  Me.  140 
[posty  p.  564].  And  in  both  of  these  cases  relief  was  granted, 
not  on  the  ground  that  a  mistake  of  the  law  alone  entitles  one 
to  relief^  but  that,  though  there  be  no  actual  fraud,  if  one  is 
unduly  influenced  and  misled  by  the  other  to  do  that  which 
he  would  not  have  done  but  for  such  influence,  and  he  has  in 
consequence  conveyed  to  the  other  property  without  any  con« 
sideration  therefor,  or  purchased  what  was  already  legally  his 
own,  the  court  will,  if  it  can  be  done,  restore  both  of  the  parties 
to  the  same  condition  as  before. 

The  case  at  bar  is  one  of  this  kind.  The  parties  were  not 
on  equal  terms.  The  plaintifi*  was  ignorant  in  business  afl'airs, 
as  well  as  in  other  respects.  Having  confidence  in  the  defend- 
ants, she  relied  upon  what  they  told  her.  It  does  not  appear 
that  she  doubted  the  validity  of  her  father's  lease  to  her  until 
such  doubts  were  communicated  to  her  from  them.  The  propo- 
sition for  her  to  release  her  interest  in  all  the  other  property 
did  not  originate  with  her,  but  with  them;  and  she  was  induced 
to  accept  it  by  the  fear  which  they  had  impressed  upon  her, 
that  she  otherwise  would  have  to  give  up  the  homestead. 
She  acted  under  their  influence.  They  believed  that  there  was 
a  defect  in  the  first  lease,  and  they  meant  to  take  advantage 
of  it.  As  was  said  by  the  master  of  the  rolls,  afterwards  Lord 
Kenyon,  in  Evans  v.  LLeweUin,  1  Cox,  333,  "  though  there  was 
no  fraud,  there  was  something  like  fraud;  for  an  undue  advan- 
tage was  taken  of  her  situation.  The  party  was  not  competent 
to  protect  herself;  and  therefore  this  court  is  bound  to  afibrd 
her  such  protection." 

The  bill  is  sustained,  with  costs.    And  the  defendants  must 
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be  decreed  to  pay  her  a  distributive  share  of  the  peraoDil 
estate,  with  interest  from  the  time  of  distribution,  maldng  her 
equal  with  them,  and  to  release  to  her  one  eighth  of  all  the 
real  estate,  and  accoant  to  her  for  her  share  of  the  rents  and 
profits  of  the  portion  not  occupied  by  her. 

Appleton,  C.  J.,  and  Kent,  Walton^  and  Dickebson,  JJ, 
concurred. 


Rilhf  will  hot  u  Grantid  vbom  limAXB  ov  Law,  iiii1«m  th*n  tn 
ipecial  oircamstanoM,  nioh  as  ondne  influence^  miirepTei«ntitioQ»  or  mb* 
placed  conffdenoe:  Boffg$  t.  Fcwlar,  76  Am.  Dea  661,  and  note  567;  Fnemm 
T.  CWHm,  poiif  p.  664;  eee  Coodenow  t.  Ewer,  76  Id.  640,  note  550. 

Dud  of  Fbibhold  to  Commmhoi  ik  Futuxo  ii  roid  at  cmnmon  Iawj 
Note  to  OafU  t.  Bunmdhar,  65  Am.  Deo.  414;  Babb  t.  Barrimm,  70  Id  201 
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[61  Maihi,  ua] 

Airr  Material  Change  in  Tttlk,  thouou  not  bt  ALimATiOH,  will  avoid 
inmirance  policy  which  proTides  that  any  alteration  or  cbange  in  the  title 
ahall  aToid  it. 

PoLiCT  of  Insurance  on  Undivided  Half  of  Bi7iLDiNOfl»  proYiding  thai 
it  shall  be  void  "when  the  title  of  any  property  insured  shall  be  changed 
by  sale,  mortgage,  or  otherwise,"  lieoomes  void  ap<m  partition  of  the 
premises  made  on  a  judgment  therefor  rendered  on  the  petition  of  the 
oo-tenant  of  the  insured. 

POUOT  OF  InSORANCB  ON   BuiLDINGS  AND  FURNITUBJI  THEREIN  U  InDITUI- 

BLB,  and  if  made  void  by  the  assured  as  to  any  of  the  items  of  property 
insured,  the  whole  policy  is  void;  therefore  where  the  policy  is  STMded 
by  a  change  of  title  to  the  buildings,  recovery  cannot  be  had  for  the  hx 
of  the  fnmitore. 

Action  on  a  policy  of  insurance;  reported  from  fiwi  priiML 
The  opinion  states  the  case. 

F.  0.  J.  Smithy  for  the  plaintiflf. 
T,  M.  HayeSy  for  the  defendants. 

By  Court,  Davis,  J.  The  plaintiff  applied  for  insurance  oo 
**one  half,  in  common  and  undivided,"  of  certain  buildingSi 
and  household  furniture  therein.  In  answer  to  the  questioD, 
"Who  owns  and  occupies  the  buildings?"  he  answered:  "The 
applicant  owns  and  occupies  the  property."  A  fair  constrao- 
iion  of  this  representation  of  title  is,  that  the  applicant  wai 
the  owner  of  an  undivided  half  of  the  property  described,  and 
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the  sole  owner  of  the  property  to  be  insured.  This  represen- 
tation was  true. 

The  by-laws  of  the  company  are  expressly  made  a  part  of 
the  policy,  as  conditions  of  the  insurance.  By  the  sixteenth 
article  it  is  provided  that  "  when  the  title  of  any  property  in- 
sured shall  be  changed,  by  sale,  mortgage,  or  otherwise,  the 
policy  shall  thereupon  be  void." 

The  insurance  in  this  case  was  for  six  years.  The  policy 
was  dated  November  15,  1851.  Upon  a  petition  for  partition, 
duly  prosecuted  by  the  other  tenant  in  common,  upon  which 
judgment  was  rendered  January  20,  1857,  the  premises  were 
divided,  and  the  plaintiff  became  the  owner  of  a  particular 
half  thereof,  in  severalty.  The  buildings  were  destroyed  by 
fire  April  1,  1857. 

The  partition  of  the  property  may  not  have  been  an  aliena* 
tion,  as  understood  in  matters  of  insurance.  But  when  a  by- 
law provides  that  any  alteration  or  change  in  the  title  shall 
make  the  policy  void,  any  material  change  in  the  title  will 
have  that  effect,  though  it  is  not  by  an  alienation:  Edmands 
V.  MtUttal  Safety  Fire  Ins.  Co.,  1  Allen,  311  [79  Am.  Dec.  746]; 
CampbeU  v.  Hamilton  Mut,  Ins,  Co,^  51  Me.  69. 

The  title  in  the  case  at  bar  was  materially  changed  by  the 
partition.  The  effect  was  equivalent  to  an  alienation  and  a 
purchase.  The  plaintiff  no  longer  owned  any  interest  in  the 
entire  property,  while  he  did  own  the  entire  interest  in  a  part 
of  it.  It  was  the  same  as  if  he  had  given  his  co-tenant  a  deed 
of  his  interest  in  a  specific  part,  and  had  received  from  him 
such  a  deed  of  the  other  part.  His  title  no  longer  corre- 
sponded with  the  policy,  in  nature  or  quantity.  He  insured 
but  one  undivided  half  of  the  part  which  he  owned  after  it 
was  divided.  And  after  the  division,  he  owned  no  part  of  the 
other  half.  If  he  could  recover  at  all,  which  he  cannot  do,  it 
would  be  for  only  one  fourth  part  of  the  whole,  or  for  an  un- 
divided half  of  the  part  which  he  continued  to  own  after  the 
partition. 

The  furniture  was  separately  valued  in  the  policy,  and  it  is 
claimed  that  the  plaintiff  is  entitled  to  recover  for  the  loss  of 
that,  if  he  fails  to  recover  for  the  loss  of  the  buildings.  But 
the  provision  in  the  by-laws  is  that  if  the  title  is  changed  the 
policy  shall  be  void.  And  besides,  it  has  been  decided  by  this 
court  that  such  a  contract  of  insurance  is  indivisible,  and  if 
rendered  void  by  the  assured  in  any  of  the  items  of  property 
insured,  the  whole  policy  is  void:  Lovejoy  v.  Augtata  M.  F.  In$. 
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Co.,  45  Me.  472;  Oould  v.  York  CowUy  MuL  Fire  Ins.  Co.^  47 
Id.  403  [74  Am.  Dec.  494];  Day  v.  Charter  Oak  Ine.  Co,,  61 
Id.  91. 
Plaintiff  nonsuit. 

Appleton,  C.  J.,  and  Kent,  WALToiCy  and  DicxxBflQff,  JJ., 
ooncorred. 

Kent,  J.,  held  that  the  representation  of  the  plaintiff  u 
to  occupancy  of  the  building,  was  either  a  misstatement  or 
a  concealment  of  a  material  fact. 


PoLior  07  JxtsuRMscm  YonTAa  to  Past  of  PBonoHn;  WHrrBKa  Vod  or 
Toto:(3^2(2t.  iftiteaJ/^/iu.  Co.,  74  Am.  Deo.  494^  and  note  49S-^  Li 
^018011  T.  Photfdx  In*.  Cb.,  3  DilL  486,  the  principal  caae  ia  oited  npon  tlM 
qneation  of  the  entirety  of  a  policy  of  insurance,  and  whether  if  avoided  ai  to 
part  of  the  property  inanred  it  is  invalidated  altogether;  and  the  aoimdiiaa 
of  the  principal  case  in  tbia  particular  is  doubted,  but  the  court  renden 
no  decision  on  the  proposition. 

Aldination  or  Change  of  Tftls  Which  wnx  Avon>  Pouor  of  Iirsus- 
ANOS:  See  Youjyj  v.  Eagle  Fire  Ins.  Co,,  74  Am.  Deo.  673;  note  to  Morriaon'i 
AdirCr  v.  Tennessee  M.  ia  F,  Ins.  Co.,  59  Id.  299.  A  dissotetion  of  partner- 
ihip  and  a  sale  by  one  partner  of  his  interest  to  his  co-partner  will  avoid  a 
policy  of  insurance  upon  partnership  property,  containing  a  condition  that  tha 
policy  shall  be  void  if  the  property  be  alienated  by  sale  or  otherwise:  /Wef 
V.  Lycoming  County  MuL  Ins.  Co.,  72  Id.  705,  note  708.  The  principal  case  is 
cited  to  the  point  that  assign menta  and  receiverships  pass  title,  and  there- 
fore such  proceedings  are  a  change  and  alienation  of  the  property  wfaidi 
work  a  forfeitore  of  an  insoranoe  policy:  JEeeney  v.  Home  Ine.  C^,  S  Ihmp^ 
ft  0.482. 


Freeman  v.  Cubtis.     Swbtt  v.  CuBna. 

[51  Haihv,  110.] 

MoHXT  Paid  or  Pbopsrtt  Transfkbrxd  ukdeb  Mirakb  ob  iGHoaaiici 
OF  Law,  with  full  knowledge  of  the  facts,  and  in  the  abeenoe  of  fraud, 
cannot  be  recovered  back  at  law  or  in  equity,  the  role  being  equally 
stringent  in  both  jurisdictions. 

Whers  Mistaiue  IB  Onx  both  of  Law  and  Fact,  though  the  latter  is  the 
result  of  the  former,  relief  will  be  granted  when  justice  and  equity 
require  it. 

EtxooNVKirANCB  OF  Real  Estate  Conyeted  itndee  Mistake  of  Law,  and 
Ck)NSEQi7KNT  Mistake  of  Fact,  will  be  decreed  where  there  was  no  ooo- 
sideration  for  the  conveyance,  the  means  used  to  obtain  it  were  impn^er, 
and  the  grantee  of  the  property  ought  not  in  good  oonaoience  to  retain  x^ 

Heirs  Who  Convey  their  Iittereots  in  Estate  to  Another  uxdss 
Ignorance  of  Law  of  descent,  and  a  consequent  mistake  of  fact  that 
they  are  not  the  only  heirs,  will  be  decreed  a  reconveyance  in  eqnity, 
where  the  grantee,  who  had  no  legal  interest  in  the  estate^  represented 
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tttti  ik  wu  donMol  wlietiiar  fhej  wete  the  only  hein»  and  ezhilnted 
daods  from  other  penoDt,  daiming  to  be  Item,  oanyeyiiig  their  intereefei 
hi  the  estate  to  him,  the  better  to  enable  him  to  oontest  a  will  which 
diipoeed  of  a  portion  of  the  property  to  atrangen,  he  at  the  same  time 
ezeeating  an  agreement  to  pay  them  ont  of  the  proceeds  of  the  estate 
Iheir  seTeral  shares;  and  upon  this  showings  tbe  plaiittiffs,  in  ignenaot 
af  their  sole  heirship^  and  without  any  ooiuiideimtion,  ooDYeyed  to  hiai 
ttMir  interest  in  the  estate,  receiving  inretom  an  agreement  to  pay  them 
•neh  one  twelfth  or  in  all  one  sixth  of  the  proceeds  of  the  estate;  and  a 
VMonreyanoe  should  be  decreed  whether  or  not  the  grantee  was  aware 
eC  the  sole  heirship  of  the  plaintiffs,  becaose,  if  so,  his  action  was  franda- 
lent;  and  if  not^  then  the  means  used  to  obtain  the  oooYeyanee  were  im« 
pfoper,  no  consideration  was  paid,  and  he  ought  not  in  good  consciimce 
to  retain  the  property. 

BiLLB  in  equity.  The  cases  were  heard  on  bills  and  answers. 
Ibe  opinion  states  the  case. 

P.  E<utman  and  8of^  and  T.  M.  Sdyeo^  finr  the  oompbdn- 
•nts. 

Bourne^  8en,j  for  the  respondent. 

By  Court,  Davis,  J.  As  these  cases  are  in  all  respects  alike, 
we  may  refer  to  them  as  one. 

They  are  each  presented  to  the  court  ui)on  the  bill  and  an- 
swer. The  answer  is  therefore  to  be  considered  as  true;  and 
no  port  of  the  bill  is  to  be  considered  true  which  is  denied  by 
the  answer.  Applying  this  rule,  we  gather  the  following  state- 
ment of  facts: — 

Hannah  0.  Curtis,  of  Wells,  died  January  29, 1861.  Al- 
tlioi^h  she  left  a  will,  the  validity  of  which  is  denied  in  the 
answer,  the  principal  controversy  relates  to  a  large  portion  of 
ker  property  not  disposed  of  thereby.  This  descended  to  her 
heirs  at  law.  As  she  left  no  lineal  descendants,  nor  any  bus- 
band,  nor  father,  nor  mother,  nor  brother,  nor  sister,  the  plain- 
tiffs, being  an  uncle  and  an  axmt,  a  brother  and  sister  of  her 
mother,  are  her  heirs. 

There  are  also  several  cousins  of  the  deceased,  who  are  the 
descendants,  in  another  line,  of  -  her  grandfather,  Samuel  Cur- 
tis. One  of  these  is  the  defendant  It  is  not  claimed  that 
they  are  her  heirs. 

After  the  death  of  Hannah  O.  Curtis,  the  defendant  at  once 
b^;an  to  interpose  in  the  settlement  of  the  estate,  as  if  he  had 
been  one  of  the  heirs.  He  went  to  the  plaintiffs  and  '^  informed 
them  that  Hannah  0.  Curtis  was  dead."  As  they  lived  in 
York,  and  she  died  in  Biddeford,  they  probably  did  not  know 
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it  until  80  informed.  He  also  infonned  them  that  she  left  a 
will,  signed,  as  he  believed,  '*  when  she  was  of  unsound  mind." 

He  also  admits  that  he  represented  to  them  that  the  de- 
ceased left  estate  not  disposed  of  by  the  will;  that  he  had  been 
informed  by  some  that  it  would  descend  and  be  distributed 
equally  to  her  cousins, — by  some  that  it  would  belong  to  the 
cousins  who  were  the  descendants  of  Samuel  Curtis,  and  bj 
others  that  the  uncles  and  aunts  would  be  entitled  to  the 
whole;  that  the  descendants  of  Samuel  Curtis  ought,  in  justice, 
to  receive  one  half  of  the  estate;  '^  that  the  defendant  was  will- 
ing to  make  that  distribution  if  the  plaintiffs  were";  and  that 
they  consented  thereto. 

He  also  exhibited  to  them  several  deeds,  given  by  Joseph 
Curtis  and  others,  to  him,  "  of  all  their  interest  in  said  estate," 
he  giving  back  to  them  an  agreement  to  pay  them  a  spedfied 
portion  of  the  amount  he  should  realize  out  of  it.  Thereupon 
they  assented  to  his  proposition,  gave  him  deeds  of  all  theii 
interest  in  the  estate,  and  he  gave  to  them  an  agreement  to  pay 
them  each  one  twelfth  part  of  the  amount  realized  from  it 

They  now  claim  that  their  deeds  were  obtained  by  the 
fraudulent  or  improper  conduct  of  Curtis,  the  defendant,  and 
were  given  under  a  mistake  in  regard  to  their  rights.  They 
therefore  pray  that  he  may  be  compelled  to  reconvey  to  them. 

It  is  urged  by  the  counsel  for  the  defendant  that  the  plain- 
tiffs must  have  known  their  relationship  to  the  deceased,  and 
that  if  there  was  any  mistake  on  their  part,  it  was  a  mistake 
of  law,  and  not  of  fact.  And  it  is  contended  that  against  such 
a  mistake  equity  will  afford  no  relief:  1  Story's  Eq.  Jur.,  sees. 
Ill,  113. 

The  same  rule  is  applicable  in  equity  as  in  actions  at  law 
to  recover  back  money  paid,  which  is  an  equitable  action. 
And  whenever  money  can  be  recovered  back  at  law,  on  the 
ground  that  it  has  been  paid  by  mistake,  other  property  may 
be  recovered  back  at  law  or  in  equity:  Moore  v.  ManMebaum, 
8  Mich.  433. 

The  general  rule  is  the  same  at  law  as  in  equity,  that  in  the 
absence  of  fraud,  money  paid  under  a  mistake,  or  through  ig* 
norance  of  the  law,  with  the  knowledge  of  all  the  facts,  cannot 
be  recovered  back:  Norton  v.  Mardenj  15  Me.  45  [32  Am.  Dea 
132];  Peterborough  Y.LaneoBtery  14 1^.^.382;  EUiottY.SwarU 
wouty  10  Pet.  137.  But  this  was  said  by  Morton,  J.,  in  Haven 
V.  Foster,  9  Pick.  112  [19  Am.  Dec.  353],  to  be  a  vexed  quee- 
lion.    The  rule  is  at  least  subject  to  some  exceptions.    Audit 
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baa  been  held  in  many  cases  that  though  there  has  been  no 
actual  fraud,  if  there  has  been  any  improper  conduct  on  the 
part  of  the  payee,  or  if  he  ought  not  in  good  conscience  to  re- 
tain it,  money  paid  to  him  under  a  mistake  of  the  law  may  be 
fecoYered  back:  SilXiman  v.  Wing^  7  Hill,  159;  Northrop  v. 
Graves^  19  Conn.  548  [50  Am.  Dec.  264];  Renard  v.  Feidler^  8 
Duer,  318;  Covington  y*  PoweU,  2  Met  (Ey.)  226;  CvJbreth  y. 
Culbreth,  7  Oa.  64  [50  Am.  Dec.  375]< 

The  rule  is  quite  as  stringent  in  equity  as  in  suits  at  law. 
If  relief  is  oyer  granted  for  a  mistake  of  law,  it  is  an  exception, 
depending  upon  the  particular  circumstances  of  the  case: 
HwU  y.  Rouamanierej  1  Pet.  1, 15.  And  yet  the  rule  is  not  im- 
peratiye.  '*A  mistake  of  law  is  not  ordinarily  a  ground  of 
relief  in  equity":  Mellish  y.  Robertson,  25  Vt.  603.  But  it 
neyer  has  been  decided  *Hhat  a  plain  and  acknowledged  mis- 
take in  law  is  b^ond  the  reach  of  equity":  Marshall,  C.  J.,  in 
Hunt  y.  Rowmaniery  8  Wheat.  174. 

It  is  yery  clear,  from  the  answer  of  the  defendant,  as  well 
as  from  the  bill,  that  the  plaintiffs  were  ignorant  of  the  law 
relating  to  the  descent  and  distribution  of  estates;  and  this 
Ignorance  of  the  law  inyolyed  them  in  a  mistake  of  fact,  as  to 
who  were  the  heirs  of  Hannah  0.  Curtis.  And  where  the 
mistake  is  one  both  of  law  and  fact,  though  the  latter  is  the 
result  of  the  former,  relief  will  be  granted  when  justice  and 
equity  require  it:  King  y.  Dooliille,  1  Head,  77. 

If  the  defendant  was  as  ignorant  as  the  plaintiffs,  the  mis- 
take was  mutual.  If  he  was  not  ignorant,  then  he  knowingly 
look  adyantage  of  their  ignorance,  and  obtained  the  deeds 
fraudulently. 

He  alleges  that  his  father,  ^'  Ralph  Curtis,  in  his  lifetime, 
informed  him  that  the  estate  of  Hannah  0.  Curtis  would  de- 
•cend  and  be  distributed  among  all  the  cousins";  and  that 
''he  fiilly  belieyed  that  such  was  the  law  of  the  state."  But 
what  information  he  receiyed,  or  what  he  belieyed,  in  his 
lather's  lifetime,  is  immaterial.  His  belief  and  information, 
at  the  time  when  he  obtained  the  deeds  of  the  plaintiffs,  are 
the  matters  of  importance. 

He  alleges  the  truth  of  what  he  said  to  the  plaintiffs, — that 
he  had  been  informed  by  some  persons  that  the  estate  would 
descend  to  the  cousins,  and  by  others  that  it  would  descend 
to  the  uncles  and  aunts.  But  the  answer  does  not  disclose 
when  he  was  so  informed.  It  may  haye  been  many  years  be- 
fore the  death  of  Hannah  0.  Curtis  that  some  persons,  igno- 
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rant  of  the  law,  had  informed  him  that  the  cousins  would 
inherit  her  estate;  while  there  is  nothing  in  his  answer  incKXf 
sistent  with  the  supposition  that  he  had  recently  been  in- 
formed  by  persons  learned  in  the  law,  consulted  by  him  u 
oounsel,  that  the  plaintiffs  were  the  only  heirs.  It  would  have 
been  the  most  natural  course  for  him  to  pursue  to  consult 
counsel;  and  as  he  does  not  allege  his  ignorance  at  that  time, 
we  are  hardly  at  liberty  to  infer  it. 

It  is  difficult  to  imderstand  upon  what  ground  the  defend- 
ant could  have  supposed  it  proper  for  him  to  intermeddle) 
with  the  estate.  We  cannot  avoid  the  impression  that  he 
knew,  when  he  procured  the  deeds  of  the  plaintiffs,  that  he 
had  no  legal  interest  in  it.  But  if  otherwise,  in  tiie  most 
favorable  view  for  him,  it  was  doubtful  whether  he  had  any 
interest.  Under  such  circumstances,  why  did  he  undertake 
to  settle  the  estate  ?  Or  why  did  he  proceed  on  the  assump- 
tion that  he  had  a  legal  interest  in  it  ?  As  a  prudent  man, 
regarding  the  rights  of  others,  as  well  as  his  own,  he  would 
have  consulted  counsel  before  doing  anything. 

Having  procured  deeds  from  others,  whose  interest  was  as 
doubtful  as  his  own,  he  approached  the  plaintiffs.  His  repre- 
sentations to  them  were  adapted  to  give  them  the  impression 
that  their  interest  was  as  uncertain  at  least  as  his.  The  ex- 
hibition of  his  deeds  from  other  persons,  and  the  suggestion 
that  the  object  of  conveying  all  their  interests  to  one  was  the 
better  ^'  to  contest  the  will,"  produced  the  effect  which  must 
have  been  designed.  The  plaintiffs,  without  the  slightest  con- 
sideration, conveyed  to  him  the  whole  estate,  receiving  nothing 
in  return  but  an  agreement  to  pay  them  each  one  twelfth  part 
of  the  proceeds.  The  means  resorted  to  in  order  to  obtain  the 
property  were  obviously  improper;  and  the  defendant  ought 
not,  in  good  conscience,  to  retain  it.  It  is  not  a  case  where 
one,  through  ignorance  of  the  law,  has  settled  a  claim  against 
him  that  could  not  have  been  enforced;  or  has  entered  into  a 
contract  for  which  he  has  received  any  consideration.  There 
was  nothing  between  the  parties  as  a  basis  for  any  negotia- 
tions. There  was  no  claim  of  the  one  against  the  other,  valid 
or  invalid.  It  was  an  isolated  act  of  obtaining  a  release  of 
Ave  sixths  of  a  valuable  estate,  without  any  pretense  of  any 
consideration,  through  the  ignorance  of  the  parties  giving  it 
Whether  the  defendant  was  also  ignorant  or  not,  it  would  be 
a  reproach  to  the  law  if  he  could  now  be  permitted  to  retain 
the  fruits  of  such  a  proceeding. 
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The  bills  are  sustained,  with  costs  for  each  of  the  plaintiffB. 
A  decree  will  be  made  in  each  case  that  the  defendant  recon- 
wey  all  the  estate  conyeyed  to  him.  And  if  any  further  relief 
is  necessary,  it  will  be  granted. 

AFPLXTOKy  C.  J.9  and  Pjcb,  CumNG,  Kent,  and  Walton, 
JJ.,  concurred. 


Mnxija  OF  Law,  whut  Rbuef  Gbantid  raoii:  Sm  Jordan  t.  Sieoem, 
p.  656^  andnoia. 
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R'TKB  IB  PuBUO  Highway  bt  Law  of  Maine,  thocoh  vot  NATioABLa 
SniAM,  if  it  18  of  BofficieiLt  capacity  to  float  logs,  rafts,  etc. 

PKbson  Who  Obstbugtb  Strkam  Which  la  bt  Law  Poblio  Hiohwat,  bj 
casting  therein  waste  material,  filth,  or  trash,  or  by  depositing  materia] 
of  any  description,  except  as  connected  with  the  reasonable  use  of  such 
stream  as  a  highway,  or  by  direct  authority  of  law,  does  so  at  his  own 
periL  It  is  a  publio  nnisance,  for  which  he  would  be  liable  to  an  indict- 
ment and  to  an  action  at  law  by  any  individual  who  should  be  specially 
damaged  thereby. 

MzLii-owKXR  Who  Casts  Slabs,  Edoinos,  or  Other  Waste  of  his  Mill 
orio  River  to  be  floated  away  by  the  stream,  whereby  navigation  is 
obatmcted  or  the  rights  of  private  individuals  infringed,  is  liable  to  an 
•otian  for  damages  by  a  person  specially  damaged. 

Xdcpoiurt  Obstruction  of  Portion  of  Stream  as  Incident  to  Right 
OF  Kayiqation,  while  preparing  materials  for  transportation  or  securing 
them  at  the  termination  of  their  transit,  is  no  violation  of  law.  In  this 
lespect  pabUo  streams  are  governed  by  the  same  general  rules  of  law 
as  are  highways  upon  lancL 

ISBiFORABr  Sheer  or  Guide  Booms,  though  Obstructions  to  Navigation, 
MAT  BE  Used,  as  incident  to  the  reasonable  use  of  a  river  for  running 
and  securing  logs,  for  the  purpose  of  directing  the  logs  or  lumber  into 
proper  places  in  which  to  detain  them  for  use;  but  the  stream  may  not 
be  permanently  obstructed  and  converted  into  permanent  places  of  de- 
posit for  logs  by  the  construction  of  piers  and  booms. 

Case  for  damages.  The  cause  was  by  order  of  court  and 
the  oQDsent  of  the  parties  submitted  to  this  court  on  report  to 
determine  whether  upon  the  testimony  offered  by  the  plaintiff 
the  action  can  be  maintained.    The  opinion  states  the  case. 

D.  HammoMf  for  the  plaintiffs. 
Shepley  and  Dana,  for  the  defendants 

By  Court,  BicSy  J.  This  case  comes  before  us  on  a  quasi 
export.  It  is  not  presented  in  conformity  with  the  statute,  and 
might  therefore  with  propriety  be  dismissed.    It  however  in- 
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Yolves  questionB  of  much  importance,  not  only  to  the  parties 
immediately  interested,  but  to  many  other  citizens  of  the  state. 
For  the  purpose,  therefore,  of  enabling  those  interested  to  ad- 
just matters  in  controversy  intelligently  between  themselves, 
or  to  present  the  points  in  issue  before  a  court  and  jury,  we 
proceed  briefly  to  consider  the  case  as  though  the  facts,  which 
the  evidence  tended  to  prove,  had  actually  been  established  by 
proof. 

It  would  thus  appear  that  the  Androscoggin  River  at  the 
points  whereon  the  mills  of  the  respective  parties  are  located, 
and  between  them,  though  not  technically  a  navigable  stream, 
*i8  of  sufficient  capacity  to  float  logs,  rafts,  etc.,  or  in  other 
words,  is  a  floatable  stream,  and  as  such,  by  the  law  of  thia 
state,  is  deemed  a  public  highway. 

The  plaintiffs  are  owners  of  a  steam  saw-mill  situated  at 
Bethel,  on  the  bank  of  said  river,  which  is  supplied  with  logs 
floated  down  the  stream,  and  secured  by  means  of  piers  and 
booms  in  that  portion  of  the  river  which  flows  between  Town's 
Island  and  the  south  shore  thereof,  and  also  in  a  place  of  deposit, 
consisting  of  about  four  acres  of  land,  owned  by  them,  and 
upon  which  logs  may  be  floated  at  high  water.  To  facilitate 
the  process  of  catching  and  securing  logs,  the  plaintifis  have 
also  constructed  sheer  or  guide  booms,  to  be  used  temporarily, 
running  from  the  head  of  Town's  Island  to  Clark's  Island, 
and  thence  to  the  north  side  of  the  river. 

The  defendants  are  the  proprietors  of  an  extensive  milling 
establishment  at  Berlin  Falls,  some  twenty  miles  above,  on  the 
same  river,  where  they  manufacture  large  quantities  of  lum« 
ber,  the  waste  from  which  they  cast  into  the  stream  below  their 
mills,  to  be  floated  away  as  it  may  by  the  current. 

The  complaint  of  the  plaintiffs  is,  that  large  quantities  of 
this  waste  material  from  the  defendants'  mill  comes  down 
upon  the  stream,  intermingled  with  their  logs,  runs  into  their 
boom,  and  greatly  obstructs  the  moving  of  logs  therein,  and 
also  prevents  them  from  swinging  a  side-boom  on  the  bank  of 
said  river,  opposite  the  place  of  deposit  on  their  own  land, 
to  hold  logs  for  the  use  of  their  mill,  while  the  logs  of  other 
owners  are  being  passed  by. 

The  question  is,  whether  the  plaintiffs,  without  fault  on  their 
part,  suffer  injury  from  the  unauthorized  acts  of  the  defend- 
ants. To  determine  this  involves  both  law  and  facts.  We 
can  now  only  indicate  the  rule  of  law  applicable  to  the  casa 
The  facts  must  be  settled  hereafter. 
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The  plaintiffs'  mill,  not  being  a  water-mill,  does  not  fall 
within  the  protection  of  the  mill  act.  No  question  involving 
the  right  of  flowage  is  presented.  The  question  presented  in- 
volves simply  the  legitimate  use  of  the  river  by  the  parties  as 
a  public  highway. 

This  subject,  as  it  bears  upon  the  specific  questions  at 
issue  between  these  parlies,  has  very  recently  received  a  some- 
what extended  and  careful  examination  by  this  court  in 
Dwinel  v.  Veazicy  50  Me.  479. 

It  was  therein  decided,  with  special  reference  to  casting  into 
the  water,  to  be  floated  away,  edgings  and  other  waste  mate- 
rials from  saw-mills,  that  highways,  whether  on  land  or  water, 
are  designed  for  the  accommodation  qf  the  public,  for  travel  or 
transportation;  and  any  unauthorized  or  unreasonable  obstruc- 
tion thereof  is  a  public  nuisance  in  judgment  of  the  law* 
They  cannot  be  made  the  receptacles  of  waste  materials,  filth, 
nor  trash,  nor  the  depositories  of  valuable  property  even  so  as 
to  obstruct  their  use  as  public  highways.  All  such  obstruo- 
tions  in  the  eye  of  the  law  are  deemed  unreasonable. 

If,  therefore,  a  person  obstructs  a  stream  which  is  by  law  a 
public  highway,  by  casting  therein  waste  material,  filth,  or 
trash,  or  by  depositing  material  of  any  description,  except  as 
connected  with  the  reasonable  use  of  such  stream  as  a  high- 
way, or  by  direct  authority  of  law,  he  does  it  at  his  peril;  it  is 
a  public  nuisance  for  which  he  would  be  liable  to  an  indict- 
ment, and  to  an  action  at  law  by  any  individual  who  should 
be  specially  damaged  thereby. 

A  person  who  should  cast  at  random  filth  or  trash  into  a 
dock,  or  waste  materials  into  a  public  river,  to  float  or  sink 
as  it  may,  without  guidance  or  direction,  can  in  no  just  sense 
be  said  to  be  in  the  use  of  such  dock  or  river  for  purposes  of 
navigation.  The  term  "navigation,"  as  applied  to  waters 
which  are  used  as  highways,  imports  something  different;  it 
denotes  the  transportation  of  ships  or  materials  from  place  to 
place  under  intelligent  direction  or  guidance,  and  not  the  use 
of  such  waters  as  a  mere  receptacle  of  filth,  or  as  a  place  for 
the  deposit  of  worthless  materials. 

If,  therefore,  the  defendants  elect  to  cast  the  slabs,  edgings, 
or  other  waste  of  their  mills,  into  the  river,  to  be  floated  away 
by  the  stream,  they  do  so  at  their  peril,  and  must  see  to  it 
that  they  do  not  thereby  obstruct  the  navigation  of  the  river, 
nor  infringe  upon  the  rights  of  private  individuals. 

So,  too,  with  regard  to  the  plaintiffs.     Like  other  citizens  they 
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may  use  the  river  as  a  highway  for  purposes  of  navigatloii,  and 
as  incident  to  this  right  of  navigation,  the  temporary  obstructioD 
of  portions  of  the  river  while  preparing  their  materials  for  trans- 
portation or  in  securing  them  at  the  termination  of  their  transit 
would  constitute  no  violation  of  law.  In  this  respect,  paUie 
streams  are  governed  by  the  same  general  rules  of  law  as  an 
highways  upon  land. 

A  temporary  occui>ation  of  a  street  or  highway  by  personi 
engaged  in  building,  or  in  receiving  or  delivering  goods  fiom 
stores  or  warehouses,  or  the  like,  is  allowed  firom  the  necessify 
of  the  case;  but  a  systematic  and  continued  encroachment 
upon  the  street,  though  for  the  purpose  of  carrying  on  a  lawful 
business,  is  unjustifiable:  People  v.  Cwfiningham^  1  Denio,  524 
[43  Am.  Dec.  709]. 

For  such  purpose,  and  as  incident  to  the  reasonable  use  of 
the  river  for  running  and  securing  logs,  parties  may  use  tem- 
porary sheer  or  guide  booms  to  direct  the  logs  or  lumber  into 
proper  places  in  which  to  detain  them  for  use:  Dwind  v.  VeoMf 
50  Me.  479. 

But  they  are  not  authorized,  by  the  construction  of  pieia 
and  booms,  to  convert  navigable  streams  into  permanent 
places  of  deposit  for  logs  or  other  materials,  so  as  thereby  to 
obstruct  the  navigation  of  such  streams  or  rivers.  If  the  plain- 
tiffs have  done  so  in  this  case,  and  have  thereby  contributed 
to  the  production  of  the  injury  of  which  they  complain,  so  far 
they  are  remediless,  as  the  court  will  not  interfere,  when  both 
parties  are  acting  in  violation  of  law,  to  determine  which  is  the 
more  culpable. 

Whether  the  plaintiffs  have  been  injured  by  the  unauthoriied 
acts  of  the  defendants,  in  the  enjoyment  of  structures  which 
they  have  a  right  to  place  upon  the  river,  or  in  their  use  of  the 
river  as  a  highway,  we  are  unable  to  determine  from  the  case 
reported.  We  therefore  remand  the  case  to  the  county  court, 
to  be  tried  in  conformity  with  the  legal  principles  above  stated, 
in  case  the  parties  shall  be  unable  to  adjust  their  differences 
without  the  further  interposition  of  a  court  and  jury. 

Case  to  stand  for  trial. 

Appleton,  C.  J.,  and  Davis,  Kent,  Walton,  and  DicKBBsas. 
JJ.,  concurred. 

What  Constitutu  Nuisakob,  akd  Rebodt  thsbxtob:  8m  Norcnm  f. 
Thorns,  pott,  p.  58S,  and  note;  DovUt.  Window^  potl,  p.  673.  For  ApnUieni* 
laiioo  tbe  remedy  is  by  indictment^  and  for  a  prirate  niiiMaoe  an  aotkin  te 
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damagw  liei  in  bebilf  of  the  penon  injnred:  Brayion  y.  FMSher^  113  Mjub, 
227,  citing  the  prineipftl  case. 

RiOHT   OF  PUBLIO  ASB  InSITIDVALS   TO   UsB  WaTIBOOURBIS  AS   HlOH* 

WATB:  See  note  to  DatU  y.  Whulom,  poti,  p.  582;  The  principal  caae  is  cited 
lo  the  point  that  a  stream  which  in  its  natural  state  is  capable  of  being  used 
lor  floating  logs  is  a  pablio  highway:  Thunder  Bay  JSmm*  Booming  Co,  T. 
BfmUy^  31  Mich.  342. 
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bnKTIAL    CHABACmUBTIO    OF    HIGHWAYS    IS   THAT   ETIET   PDflOir   HAS 

Bq^al  Riobt  with  eyery  other  person  to  their  enjoyment. 

KmtT  Pbbson  has  Equal  Right  to  Rsasonablb  Usb  of  Nayigabls  Bit- 
BBS  or  pablio  streams  as  public  highways. 

What  Ck>MSTiTUTBS  Reasonablb  Usb  of  Natioablb  Strbax  as  Hiohwat 
depends  npon  circunutanoes  of  each  particalar  case;  and  no  positive  mle 
of  law  can  be  laid  down  to  define  and  regulate  such  use  with  entire  pre- 
cision; but  regard  must  be  had  to  the  subject-matter  of  the  use,  the  ood^ 
sion  and  manner  of  its  application,  its  object,  extent,  necessity,  and 
duration,  and  the  established  usage  of  the  country.  The  sise  of  the 
stream,  also,  the  fall  of  water,  its  volume,  velocity,  and  prospective  rise 
or  fall,  are  to  be  considered. 

Obb  Who  nr  Using  Stream  as  Highway,  and  in  the  exercise  of  ordinary 
care  necessarily  and  unavoidably  impedes  or  obstructs  another  tempora- 
rily, does  not  thereby  become  a  wrong-doer,  his  acts  are  not  illegal,  and 
he  creates  no  nuisance  for  which  an  action  can  bo  maintained. 

PBBflONs  ABB  not  Liable  FOR  Obotritcting  HIGHWAY,  whcre  the  obstruction 
is  temporary  and  necessary  to  their  reasonable  use  of  it;  but  in  such 
cases,  they  must  so  conduct  themselves  as  to  discommode  others  as  little 
as  is  reasonably  practicable,  and  remove  the  obstruction  or  impediment 
within  a  reasonable  time,  having  regard  to  the  circumstances  of  the  case. 

QvBRioN  OF  Reasonablb  Use  of  River  as  Highway  by  defendant  having 
been,  by  the  consent  ef  both  parties,  submitted  to  the  jury  in  an  action 
for  damages  accruing  from  an  obstruction  of  the  river  by  a  boom,  whereby 
plaintiff's  logs  were  detained,  this  was  a  waiver  by  the  parties  of  their 
right  to  except  to  the  instructions  of  the  court  upon  the  subject. 

What  is  Rbasonablb  or  Dub  Oare  Depeni>s  on  Subjbot-kattbb  to  whiok 
oare  is  to  be  applied,  and  the  attendant  circunutanoes. 

HlouGBNCB  Consists  in  Ouitting  to  Do  Something  that  a  reasonable  nuui 
would  do,  or  in  doing  something  that  a  reasonable  man  would  not  do^ 
causing,  unintentionally,  mischief  to  another. 

Iv  Obb,  for  his  Own  Benefit,  Violates  Rights  of  Anotheb,  it  is  a  nui- 
sance, and  express  malice  is  not  necessary;  and  if  a  public  right  is  vio- 
lated, indictment  is  the  appropriate  remedy  for  its  vindication  and 


Case  for  damages.  Verdict  for  the  plaintiffs,  and  exceptions 
by  ibe  defendants  to  the  rulings  and  instruction  of  the  lower 
court,  and  motion  to  set  aside  the  verdict.  The  opinion  states 
the  case. 
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Evans  and  Putnamy  in  support  of  the  exceptions. 
E.  and  F.  Fozj  and  Hammonay  eonira. 

By  Court,  Dickerson,  J.  Case,  to  recover  damages  bus- 
tained  hy  the  plaintiffs,  in  consequence  of  the  stoppage  and 
detention  of  their  logs,  by  means  of  a  boom  erected  by  the  de- 
fendants across  the  Androscoggin  River,  at  Milan,  in  the  state 
of  New  Hampshire. 

It  was  admitted  that  the  Androscoggin  River,  at  the  place  in 
question,  was  a  public  highway,  capable  of  and  being  used  for 
floating  logs  and  timber  to  market,  and  that  the  defendants, 
being  owners  of  saw-mills  at  Berlin  Falls,  in  New  Hampshire, 
on  said  river,  erected  for  their  own  convenience  and  the  opera- 
tion of  their  mills,  the  boom  complained  of,  and  that  at  or  about 
the  time  alleged  the  defendants  kept  up  said  boom  across  said 
river,  and  thereby  detained  logs  belonging  to  the  plaintiffs, 
which  were  floating  down  said  river,  intermingled  with  logs 
belonging  to  the  defendants,  and  thereby  prevented  said  plain- 
tiffs' logs  from  reaching  their  destination  at  Bethel  steam- 
mills  so  soon  as  they  otherwise  would  have  done,  and  that 
thereby  the  plaintiffs  suffered  damage. 

The  case  comes  before  us  on  exceptions  and  motion  by  the 
defendants.  It  is  conceded  that  the  Androscoggin  River,  at 
the  place  in  question,  is  a  public  highway,  capable  of  and  bdng 
used  for  floating  logs  and  timber  to  market.  While  there  is 
no  controversy  between  the  respective  counsel  with  regard  to 
the  general  proposition  that  obstructions  to  highways,  whether 
upon  the  land  or  water,  constitute  nuisances  which  may  be 
abated,  the  learned  counsel  for  the  defendants  denies  that  this 
proposition  is  universally  true,  and  argues  that  in  the  case  at 
bar  it  should  be  applied  with  limitations  and  qualifications 
which  arise  from  the  particular  circumstances  of  the  occasion. 

It  is  to  be  observed  that  general  propositions  are  liable  to  be 
very  much  modified  by  circumstances;  in  generalibus  veftatw 
error.  The  difficulty  oftentimes  consists,  not  in  understand- 
ing the  general  rule  of  law,  but  in  applying  it  to  the  ever-vary- 
ing circumstances  of  particular  cases.  While,  however,  the 
general  principles  of  the  common  law  remain  fixed,  their 
adaptation  to  the  vicissitudes  of  human  affairs  renders  them 
sufficiently  comprehensive  to  meet  new  institutions  and  states 
of  society,  and  new  systems  of  intercommunication  between 
man  and  man,  as  they  unfold  themselveB  in  the  progress  of 
civilization. 
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Thifl  peculiarity  of  the  common  law  is,  perhaps,  nowhere 
more  fully  exemplified  than  in  its  application  to  public  water- 
courses. As  human  society  advanced  from  its  primeval  state, 
navigable  rivers  and  public  streams  came  to  be  the  arteries 
of  commerce,  permeating  parts  otherwise  inaccessible,  devel- 
oping occult  mineral  resources,  and  bearing  upon  their  bosom 
immense  wealth  to  the  more  genial  abodes  of  man.  The  his- 
tory of  our  legislature,  no  less  than  the  decisions  of  our  courts, 
attest  the  solicitude  of  the  community  to  make  these  great. 
highways  both  the  means  of  developing  the  resources  of  the 
country  and  of  transporting  their  products  to  more  remote 
regions.  The  various  mill  acts,  for  the  encouragement  of  mill- 
ing, and  the  vigilance  of  courts  to  preserve  a  free  transit  for 
the  various  raw  material  and  manufactures  of  lumber  to  a 
market,  are  so  many  proofs  of  this  truth.  "God,"  says  Domat, 
"has  given  us  the  use  of  the  seas  and  rivers,  which  opens  the 
communication  with  all  the  world,  to  use,  and  makes  us  ac- 
quainted with  our  fellow-men  in  distant  countries." 

The  essential  characteristic  of  highways  is,  that  every  person 
has  an  equal  right  with  every  other  person  to  their  enjoyment, 
and  yet  this  enjoyment  of  them  by  one,  of  necessity,  to  a  certain 
extent,  interferes  with  its  use  by  another.    Water,  air,  and  light 
are  the  gifts  of  Providence,  designed  for  the  common  benefit  of 
man,  and  every  person  is  entitled  to  a  reasonable  use  of  each. 
A  man  cannot  occupy  a  dwelling,  or  consume  fuel  for  domes- 
,iic  purposes,  at  least  in  our  large  cities,  without,  in  some 
degree,  impairing  the  natural  purity  of  the  air;  nor  can  h^ 
erect  a  building,  or  plant  a  tree  near  the  house  of  another, 
without  also,  in  some  respect,  diminishing   the  quantity  of 
light  he  enjoys.     Ordinarily,  these,  being  the  necessary  inci- 
dents to  the  common  enjoyment,  furnisli  no  ground  of  action. 
The  use  of  water,  from  its  greater  specific  gravity,  and  the 
countless  variety  of  purposes  for  which  it  is  appropriated, 
gives  rise  to  a  large  number  of  perplexing  questions.     'J'ho  jIo- 
tention  of  water  by  a  dam,  for  the  benefit  of  a  mill,  oftentimes 
results  in  an  injury  to  the  owners  of  the  privilege  below.     It 
does  not,  however,  follow  that  for  every  such  injury  there  is  a 
remedy.     If  the  detention  is  indispensable  to  the  owner's  rea- 
ionable  enjoyment  of  his  rights  in  the  common  highway,  and 
is  continued  no  longer  than  is  necessary  for  that  purpose,  the 
proprietor  below  is  without  a  remedy  for  any  injury  he  may 
hare  suffered  thereby;  otherwise,  the  right  of  common  use  is 
nugatoryi  and  the  party  requiring  such  use  is  himself  ob^ 
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stracted  in  its  exercise:  Webb  v.  Portland  Mfg.  Co.^  8  Sum.  189; 
Evibrey  y.  Owen,  4  Eng.  L.  &  Eq.  466. 

The  social  duty,  therefore,  inculcated  in  the  maxim,  Sic 
utere  tuo  tU  alienum  non  lacdaSj  must  be  miderstood,  and  ap* 
plied  with  qualification.  In  Inhabitants  of  Shrewdmry  y* 
Smithy  12  Gush.  181,  which  was  an  action  hy  a  town  against 
the  owners  of  a  dam  which  had  broken  away  and  injured 
plaintiffs'  bridge,  the  court  defined  this  maxim  to  mean,  that 
each  proprietor,  in  exercising  his  own  rights  on  his  own  terri* 
tory,  should  act  with  reasonable  skill  and  care  to  ayoid  injury  to 
others,  and  as  an  approximate  rule  for  measuring  that  degreoi 
it  should  be  that  degree  of  ordinary  skill,  care,  and  diligence, 
which  men  of  common  and  ordinary  prudence  in  relation  to 
similar  subjects  would  exercise  in  the  conduct  of  their  com* 
mon  affairs. 

Where  the  legal  effect  of  an  act  is  the  subject  of  judicial  in* 
yestigation,  it  is  not  unfrequently  necessary  to  inquire  into  the 
subject-matter,  occasion,  object,  extent,  and  necessity  of  the 
act,  together  with  the  manner  and  purpose  of  its  performance. 
Was  the  subject-matter  appropriate,  the  object  lawful,  the 
occasion  suitable,  the  extent  reasonable,  the  necessity  immi- 
nent, or  the  manner  prudent?  As  these  questions  shall  be 
answered  by  the  facts  and  circumstances  of  the  particular 
case,  60  will  be  the  judicial  determination  of  the  legal  conse- 
quences resulting  from  the  act  in  question. 

Reasonable  use  is  the  touchstone  to  which  cases  of  this  de^ 
scription  must  be  subjected,  and  it  becomes  important,  there- 
fore, to  examine  the  decisions  of  courts  upon  this  question. 

1.  Of  the  use  of  water  by  riparian  proprietors. 

In  Pennsylvania,  the  question  arose  with  regard  to  the  re- 
spective rights  of  the  upper  and  lower  riparian  proprietors  to 
the  use  of  water  for  milling  purposes.  The  presiding  judge 
instructed  the  jury  as  follows:  ^^The  defendant  had  a  right  to 
use  the  water  as  it  passed  through  his  land;  if  he  detained  it 
no  longer  than  was  necessary  for  his  proper  enjoyment  of  it, 
the  plaintiff  cannot  recover;  whether,  if  you  believe  from  the 
evidence  in  the  case  that  he  did  detain  the  water  three  days 
at  times,  at  other  times  five  days,  at  one  time  thirteen  days, 
in  his  own  dam,  to  the  injury  of  the  plaintiff's  mill,  this  was 
longer  than  was  necessary  for  the  defendant's  proper  enjoy- 
ment of  the  water  at  his  mill  as  it  passed  through  his  land,  is 
left  for  your  determination.  If  you  believe  it  was,  you  will 
find  for  the  plaintiff;  if  you  believe  it  was  not,  you  will  find 
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for  the  defendant,  unless  you  find  that  the  defendant  did 
maliciously  or  wantonly  detain  the  water,  or  that  there  was 
some  degree  of  maleyolence  in  the  time  or  quantity  of  water 
discharged,  to  the  injury  of  the  plaintiff^s  mill;  for  if  you 
believe  this,  your  verdict  should  be  for  the  plaintiff."  The 
verdict  was  for  the  defendant,  and  exceptions  were  taken  to 
this  ruling,  on  the  ground  that  tb^  time  the  water  was  detained 
was  so  long  and  unreasonable  that  the  plaiotiff  was  entitled 
to  recover;  but  the  upper  court  overruled  the  exceptions,  and 
sustained  the  ruling,  alleging  as  the  ground  of  their  determi- 
nation ^'  the  impossibility  of  making  even  a  general  rule  for 
such  cases,  and  that  the  matter  was  fairly  submitted  to  the 
jury":  Hetrich  y. Deachler,  6  Pa.  St.  32.  Thurber  v.  ifarttn, 
2  Gray,  394  [61  Am.  Dec.  468],  also,  was  an  action  of  tort  for 
obstructing  the  natural  flow  of  the  water,  and  diverting  it  from 
the  plaintiff's  mill.  In  delivering  the  opinion  of  the  court, 
Chief  Justice  Shaw  stated  the  law  of  the  case.  ^'  Every  man 
has  the  right  to  the  reasonable  use  and  enjoyment- of  a  cur- 
rent of  running  water,  as  it  flows  through  or  along  his  own 
land,  for  mill  purposes,  having  a  due  regard  to  the  like  rea- 
sonable use  of  the  stream  by  all  the  proprietors  above  and 
below  him.  In  determining  what  is  such  reasonable  use,  a 
just  regard  must  be  had  to  the  force  and  magnitude  of  the 
current,  its  height  and  velocity,  the  state  of  improvement  in 
the  country  in  regard  to  mills  and  machinery,  and  the  use  of 
water  as  a  propelling  power,  the  general  usage  of  the  country 
in  similar  cases,  and  all  other  circumstances  bearing  upon 
the  questions  of  fitness  and  propriety  in  the  use  of  the  water 
in  the  particular  case." 

The  doctrine  of  Thurber  v.  Martin^  2  Gray,  394  [61  Am.  Dec. 
468],  was  expressly  affirmed  in  Chandler  v.  Howland,  7  Id. 
860  [66  Am.  Dec.  487],  where  the  court  say  that  the  right  6t 
riparian  proprietors  to  the  natural  flow  of  water  over  their 
lands  is  '^subject  to  such  interruption  as  is  necessary  and 
unavoidable  by  the  reasonable  and  proper  use  of  the  mill 
privilege  above." 

In  Pitt8  V.  Lancaster  MUhy  13  Met.  157,  the  defendants, 
owners  of  a  mill  and  dam  above  an  ancient  mill-dam  of  the 
plaintiffs,  rebuilt  and  raised  that  dam  above  its  former  height, 
whereby  the  water  was  wholly  cut  off  from  plaintiff's  mill  for 
a  period  of  six  days,  greatly  to  his  detriment.  The  case  was 
submitted  to  the  court  upon  an  agreed  statement  of  facts,  and 
a  nonsuit  was  ordered,  the  court  assigning  as  a  reason  therefor 
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that  ^Hhis  was  not  an  unreasonable  use  of  the  watextxrane  bjr 
the  defendants,  and  that  any  loss  which  the  plaintLffs  temio* 
rariljr  snstained  by  it  was  damnum  absque  injuria?^  '^Whit 
is  a  reasonable  use,"  the  court  say,  "must  depend  upon  cir- 
cumstances, such  as  the  width  and  depth  of  the  bed,  the  volume 
of  water,  the  fall,  previous  usage,  and  the  state  of  improve- 
ments in  manufactures  and  the  mechanic  arts." 

2.  Of  the  use  of  highways  upon  land  and  water. 

In  the  several  cases,  Veazie  v.  Dwinel  and  Dwinel  v.  Feanis, 
50  Me.  479,  this  court  held:  1.  That  it  was  not  lawful  for  i 
mill-owner  to  obstruct,  with  the  waste  from  his  mill,  a  chaa* 
nel  made  by  another  mill-owner,  as  a  passage-way  for  rafts, 
logs,  and  lumber,  from  the  former's  mill  on  the  Penobsool 
River  to  and  through  the  sluice  in  the  latter's  mill-dam;  and 
2.  That  the  latter  had  no  right  to  permanently  obstruct  this 
channel  by  a  boom  across  it,  designed  to  guide  his  logs  into  i 
Dew  channel  made  by  the  former,  though  he  might  lawfollj 
use  this  new  channel  as  a  passage-way  for  his  logs  and  erect 
temporary  guide-booms  for  that  purpose.  These  cases  wera 
submitted  to  the  court,  who  gave  this  construction  to  the 
rights  of  the  respective  parties,  as  a  reasonable  use  of  the 
Penobscot  River  as  a  public  highway  for  running  logR. 

In  Oerriah  v.  Brovm^  51  Me.  256  [antCj  p.  569],  it  was  held 
that  if  a  person  obstruct  a  stream  which  is  by  law  a  public 
highway,  by  casting  therein  waste  materials,  filth,  or  trash,  or 
by  depositing  materials  of  any  description,  except  as  connected 
with  the  reasonable  use  of  said  stream  or  highway,  or  by  direct 
authority  of  law,  he  does  it  at  his  peril,  and  is  guilty  of  caus- 
ing a  public  nuisance.  In  that  case,  the  court  say:  " The  plain- 
tiff, like  any  other  citizen,  may  use  the  river  as  a  highway  for 
the  purposes  of  navigation;  and  as  incident  to  the  right  of 
navigation,  the  temporary  obstruction  of  portions  of  the  river 
while  preparing  these  materials  for  transportation,  or  in  secu^ 
ing  them  at  the  termination  of  their  transit,  would  not  consti- 
tute a  violation  of  law.  In  this  respect,  public  streams  are 
governed  by  the  same  general  rule  as  highways  upon  land.'* 

A  temporary  occupation  of  a  street  or  a  highway  by  persoof 
engaged  in  building,  or  in  receiving  or  delivering  goods  from 
stores  or  warehouses,  is  lawful  from  the  necessities  of  the  case, 
while  a  persistent  and  continuous  obstruction  of  a  street  beyond 
what  is  required  for  a  reasonable  use  of  it,  even  for  such  pat' 
poses,  is  unjustifiable:  People  v.  Cunningham^  1  Denio,526  [43 
Am.  Dec.  709];  Commonwealth  v.  Paasmorey  1  Serg.  &  R.  2111. 
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In  Graves  y.  Shattuck,  35  N.  11.  268  [69  Am.  Dec.  636].  the 
plaintiff  was  obstructed  by  the  defendants,  while  in  the  act  of 
removing  a  building  through  one  of  the  public  streets  of  Nashua, 
and  brought  his  action  to  recover  damages  occasioned  by  this 
act  of  the  defendants.  The  right  of  the  plaintiff  to  encumber 
the  street  for  such  purpose  was  put  in  issue,  and  the  jury  re- 
turned a  verdict  for  the  plaintiff,  the  presiding  judge  according 
to  the  plaintiff  that  right  in  his  instructions  to  the  jury.  Bx- 
ceptions  were  taken  to  this  ruling,  but  the  court  above  sus- 
tained the  instructions,  and  say:  '^The  doctrine  of  all  the  cases 
on  this  subject  that  we  have  examined  seems  to  be  in  accord- 
ance with  the  instructions  below,  that  the  law  justifies  obstruc- 
tions of  a  partial  and  temporary  character  from  the  necessity 
of  the  case,  and  for  the  convenience  of  workmen,  when  these 
obstructions  occur  in  the  customary  or  contemplated  use  of  the 
highway,  and  that  the  question  of  their  necessity,  and  of  the 
customary  or  contemplated  use,  is  one  for  the  consideration 
and  determination  of  the  jury,  under  all  the  circumstances  of 
each  particular  case." 

3.  Of  the  test  of  reasonable  use. 

A  person  is  required  so  to  conduct  in  the  exercise  of  his 
own  rights  and  in  the  use  of  his  own  property  as  not  to  do  an 
injury  by  his  misconduct,  or  by  the  want  of  ordinary  care  to 
the  rights  or  property  of  another.  What  is  reasonable  care 
or  due  care  depends,  in  every  case,  on  the  subject-matter  to 
which  the  care  is  to  be  applied,  and  the  circumstance  attend- 
ing the  subject-matter  at  the  time  when  care  is  to  bo  applied. 
Negligence  consists  in  the  omitting  to  do  something  that  a 
reasonable  man  would  do,  or  in  doing  something  that  a  rea- 
sonable man  would  not  do,  causing,  unintentionally,  mischief 
to  another.  A  party  who  takes  reasonable  care  to  guard 
against  accidents  arising  from  ordinary  causes  is  not  liable 
for  accidents  arising  from  extraordinary  causes. 

The  test  of  exemption  from  liability  for  injuries  arising  from 
the  use  of  one's  own  property  is  the  legitimate  use  or  appro- 
priation of  the  property  in  a  reasonable,  usual,  and  proper 
manner,  without  any  negligence,  unskillfulness,  or  malice: 
Noyes  v.  Shepherd,  30  Me.  178  [50  Am.  Dec.  625];  SuUivan  v. 
Scripture,  3  Allen,  566;  Hilliard  on  Torts,  131,  sec.  33. 

4.  Of  the  essential  elements  of  a  nuisance. 

If  one  for  his  own  benefit  violates  the  rights  of  another,  it 
is  a  nuisance;  and  if  this  consists  in  the  violation  of  a  public 
right,  indictment  is  the  appropriate  remedy  for  its  vindication 
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and  redrees.  Neither  express  malice  nor  a  disposiiiaii  or  de- 
sire to  oause  damage  to  another,  as  in  case  of  maUcioiis  mie- 
chief,  is  necessary  to  the  completion  of  the  offense.  It  is  a 
nuisance  if  one  willfully  seeks  and  pursues  his  own  private 
advantage,  regardless  of  the  rights  of  others  and  in  plain 
violation  of  them;  it  is  a  wrong  done.  And  as  every  man 
must  be  presumed  to  intend  all  the  necessary,  natural,  and 
ordinary  consequences  of  his  own  acts,  it  is  a  willful  and  in* 
tended  wrong;  it  is  malice  in  the  eye  of  the  law,  and  no  other 
malice  need  be  proved  to  show  the  act  to  be  a  nuisance. 

Highways,  whether  on  land  or  water,  are  designed  for  the 
accommodation  of  the  public  for  travel  or  transportation,  and 
any  unauthorized  or  unreasonable  obstruction  thereof  is  a 
public  nuisance  in  the  eye  of  the  law.  They  cannot  be  made 
the  receptacles  of  waste  materials,  filth,  or  trash,  nor  the 
depositories  of  valuable  property  so  as  unreasonably  to  ob- 
struct their  use  as  highways:  Commonwealth  v.  TempU^  14 
Gray,  69;  Dwirid  v.  Veazie  and  Veazie  v.  Dwinelj  50  Me.  479; 
Kfhox  V.  Chaloner^  42  Id.  150. 

The  authorities  relied  upon  by  the  learned  counsel  for  the 
plaintiffs  are  not  essentially  in  conflict  with  the  general  cur- 
rent of  decisions  to  which  we  have  adverted.  Wadsworih  y. 
Smith,  11  Me.  278,  was  a  case  of  a  private  stream,  and  the 
general  statement  of  Parris,  J.,  with  regard  to  the  rights  of 
parties  to  the  use  of  navigable  rivers,  was  not  elicited  by  the 
question  at  issue,  and  taken  in  its  strictly  literal  sense,  is  not 
entirely  accurate.  In  Brown  v.  Chadboumey  31  Me.  26  [50 
Am.  Dec.  641],  it  was  held  that  a  riparian  proprietor  has  no 
right  permanently  to  obstruct  a  public  stream  by  a  dam,  and 
that  if  he  builds  such  a  dam  he  is  required  to  construct  and 
maintain  a  passage-way  by  it. 

So  in  Knox  v.  Chalomr,  42  Me.  150,  a  dam  over  siach  a 
stream  was  held  to  be  a  nuisance.  CoU  v.  Sprowl^  35  Id«  169 
[56  Am.  Dec.  696],  and  Sutherland  v.  Jackson,  32  Id.  80,  were 
cases  of  the  obstruction  of  private  ways  by  the  erection  of 
buildings.  In  Brown  v.  Watson,  47  Id.  161  [74  Am.  Dec  482], 
the  defendant  obstructed  the  public  highway  by  wantonly 
felling  trees  across  it.  In  these  and  the  other  cases  cited  bj 
the  plaintiffs'  counsel  to  this  point,  the  obstructions  oonfiisted 
of  permanent  erections,  such  as  buildings  or  dams,  and  the 
like,  and  were  in  no  respect  necessary  to  the  use  of  the  aeveral 
highways,  for  the  purposes  of  travel  or  transportation. 

The  general  doctrine  to  be  deduced  trom  the  authorities  «e 
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havD  collated  in  reference  to  the  nse  of  navigable  rivers  or 
pablic  Btreams  as  public  highways  is,  that  each  person  has  an 
eqnal  right  to  their  reasonable  use.  What  constitutes  reason- 
able use  depends  upon  the  circumstances  of  each  particular 
case;  and  no  positive  rule  of  law  can  be  laid  down  to  define 
and  regulate  such  use,  with  entire  precision,  so  various  are  the 
subjects  and  occasions  for  it,  and  so  diversified  the  relations - 
of  parties  therein  interested.  In  determining  the  question  of 
reasonable  use,  regard  must  be  had  to  the  subject-matter  of 
the  use,  the  occasion  and  manner  of  its  application,  its  object, 
extent,  necessity,  and  duration,  and  the  established  usage  of 
the  country.  The  size  of  the  stream,  also,  the  fall  of  water, 
its  volume,  velocity,  and  prospective  rise  or  fall,  are  important 
elements  to  be  taken  into  the  account.  The  same  promptness 
and  efficiency  would  not  be  expected  of  the  owner  of  logs 
thrown  promiscuously  into  the  stream,  in  respect  to  their  man* 
agement,  as  would  be  required  of  a  ship-master  in  navigating 
his  ship.  Every  person  has  an  undoubted  right  to  use  a  pub- 
lic highway,  whether  upon  the  land  or  water,  for  all  legitimate 
purposes  of  travel  and  transportation;  and  if,  in  doing  so, 
while  in  the  exercise  of  ordinary  care,  he  necessarily  and  un- 
avoidably impede  or  obstruct  another  temporarily,  he  does  not 
thereby  become  a  wrong-doer,  his  acts  are  not  illegal,  and  he 
creates  no  nuisance  for  which  an  action  can  be  maintained. 

Firemen,  in  extinguishing  fires;  builders,  in  erecting  or  re- 
moving buildings;  teamsters,  in  hauling  logs  or  masts  to 
market;  truckmen,  in  loading  or  delivering  merchandise; 
ship-masters  and  boatmen,  in  receiving,  transporting,  and  de- 
livering their  cargoes;  raftsmen,  in  managing  their  rafte; 
riveiHlrivers,  in  running  logs;  and  mill-owners,  in  securing 
them,  —  oftentimes,  of  necessity,  require  so  much  of  a  highway 
as  temporarily  to  obstruct  it;  *but  in  such  cases  they  must  so 
conduct  themselves  as  to  discommode  others  as  little  as  is 
reasonably  practicable,  and  remove  the  obstruction  or  impedi- 
ment within  a  reasonable  time,  having  regard  to  the  circum- 
stances of  the  case;  and  when  they  have  this,  the  law  holds 
them  harmless. 

The  defendants,  as  owners  of  the  upper  mills,  had  a  right  to 
the  reasonable  use  of  the  river,  not  only  to  float  their  logs,  but 
also  to  arrest  and  detain  them  at  their  mill.  The  current  was 
deep,  broad,  and  rapid,  and  the  quantity  of  logs  borne  along 
by  it  was  very  large.  Their  logs  had  been  intermingled  with 
the  plaintiffs'  by  the  mutual  act  of  the  parties,  and  in  accord- 


B82  Davis  v.  Winslow.  [Mainei 

ance  with  the  established  usage  of  the  ooontry.  The  means 
to  be  employed  by  the  defendants  in  the  work  of  separatioQ 
and  detention,  and  the  time,  mode,  necessity,  and  extent  of 
their  use  of  the  river  for  these  purposes,  were  subjects  properly 
addressed  to  the  practical  judgment  of  the  jury,  under  all  tbi 
evidence  in  the  case;  and  it  was  the  right  of  the  defendants  to 
have  them  so  presented. 

The  case  finds  that  the  whole  question  of  the  reasonable  use 
of  the  river  was  agreed  to  be  submitted  to  the  jury,  and  the 
presiding  judge  instructed  them  that  they  might  determins 
this  question. 

This  was  a  waiver  by  both  parties  of  their  right  to  except  to 
the  instructions  of  the  judge  upon  the  subject  of  the  reasonable 
use  of  the  river.  Whether,  therefore,  those  instructions  were 
correct  or  erroneous  in  this  respect,  is  not  necessary  for  us  to 
determine,  since  the  parties,  by  their  own  act,  have  precluded 
themselves  from  the  right  to  question  their  correctness;  nor 
were  they  material  to  the  issue,  as  the  reasonableness  or  un- 
reasonableness of  the  detention  of  the  plaintiffs'  logs  by  the 
defendants  was  left  to  the  jury  to  determine. 

After  a  careful  examination  of  the  evidence,  we  are  unable 
to  discover  sufficient  ground  for  setting  aside  the  verdict,  u 
prayed  for  in  the  defendants'  motion. 

Exceptions  and  motion  overruled,  and  judgment  <m  the 
verdict 

Afpleton,  C.  J.,  and  CnmNO,  Davis,  Walioh,  and  Baip 
BOWS,  JJ.,  concurred. 

Right  or  Public  or  ov  Inpividualb  to  Usa  Watiboovbsh  as  Em* 
WATSy  AKD  Rxmkdhs  Ayailablk  to  Yindioatk  Riobt.  — Th6  li^t  of  At 
pubUo  and  of  mdividaala  to  use  watercoones  as  highways  is  aoalogooi  tt 
the  right  to  nse  public  highways  npon  the  land.  The  right  of  navigatof 
npon  all  waters  that  are  in  their  natnral  condition,  capable  of  saeh  vae^  if  • 
common  and  paramount  right.  This  right  has  always  been  jealously  guards^ 
both  in  England  and  in  this  country,  as  a  great  pubUo  interest  Thu  psis^ 
mount  right  of  navigation  ia  a  pubUo  navigable  river  is  a  right  in  eveiy  pert 
of  the  space  between  the  banks.  It  is  not  confined  to  the  chsnnel,  <ir  te 
those  parts  of  the  water  highway  which  are  meet  frequently  used  by  vaswlii 
Qould  on  Waters,  sec  86;  WiOkma  v.  Wikox,  8  Ad.  &  ^  814;  CbfelMer  t. 
Brooke,  7  Q.  B.  339;  AUomey-Qmeral  v.  Terry,  L.  R.  9  Ch.  423;  E<mm  t. 
CkemflbeU,  8  Port.  9;  S.  C,  83  Am.  Dec  267;  Mayor  eU.  qfMMk  v.  Wm% 
9  Port  677;  S.  C,  33  Aul  Dec.  325;  People  v.  CUy  qfSL  Lotiu,  6  Oilm.  SSI; 
a  C,  48  Am.  Dec.  339;  Porter  v.  Alien,  8  Ind.  I;  &  C,  66  Am.  Dec  TVH 
8taU  V.  Bdbeock,  80  N.  J.  L.  29;  CommonweaUh  v.  Chxarek,  1  Pa.  St  101 
And  navigators  are  not  culpably  negligent  in  running  their  boats  in  any  piit 
•I  a  navigable  river,  that  is  deep  enough  to  carry  them  safely:  Pmitr  t. 
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Ailenj  M^pra.  Am  the  dtuens  of  a  coantry  have  an  inherent  right  to  nae  M 
highways  all  navigable  tivera,  it  ia  important  to  determine  what  streams  are 
ngarded  in  law  as  navigable.  By  the  English  conmion  law,  those  rivers 
ealy  are  oonsidered  navigable  where  the  tide  ebbs  and  flows.  In  England, 
tiie  right  to  navigate  snch  rivers  is  pnblio,  while  the  right  to  navigate  ia 
■trsams  above  the  point  where  the  tide  ebbs  and  flows  depends  npon  nsors 
Chmld  on  Waters,  sees.  61,  62,  86.  Bnt  this  mie  of  the  eonunon  law  has 
besn  held  to  be  inapplicable  to  the  inland  waters  of  this  oonntry.  Althoogh 
in  a  lew  early  cases  in  this  country  a  contrary  doctrine  was  held,  it  is  now 
firmly  established  that  those  rivers  are  navigable  in  law  which  are  navigable 
in  fsct^  and  that  the  public  have  a  right  of  passage  over  all  fresh-water 
rtrf^^^^  that  are  by  nature  susceptible  of  general  use:  Id.,  sees.  64^  86;  The 
Damki  BaU,  10  WalL  667;  The  MonteHo,  20  Id.  430;  Barney  v.  Keobit, 
N  U.  a  824;  Poimd  v.  Ttirck,  96  Id.  469;  Hhodee  v.  Otia,  33  Ala.  678;  S.  C, 
73  Am.  Deo.  439;  Waiker  v.  AUen,  72  Ala.  466;  LiUle  Bock  etc.  B.  B,  Co.  v. 
Arodb^  39  Ark.  403;  &  0.,  43  Am.  Rep.  277;  Adame  v.  Pease,  2  Conn.  481; 
Peopfe  V.  OU^qfSt.  Louie,  6  Gilm.  361;  S.  C,  48  Am.  Dec.  339;  Healeif  v. 
JcHet  S  0.  B.  B.  Co.,  2  111.  App.  435;  Berryy.  Carle,  3  Me.  269;  Springy. 
RwmeU,  7  Id.  273;  Wadeworth  v.  SmUh,  11  Id.  278;  S.  0.,  26  Am.  Deo.  fi26| 
FrenthT.  Camp,  18  Me.  433;  S.  C,  36  Am.  Dec  728;  ^rtnen  v.  Chadbomne,  31 
Me.  9;  &  0.,  60  Am.  Dec.  641;  Mwr  v.  Feaa'e^  32  Me.  343;  8. 0.,  62  Am.  Deo. 
fiB6;  JEjMxr V.  Chahner,  42  Me.  160;  Treaty.  Lord,  Id.  662;  8. 0.,  66  Am.  Deo. 
96;  Veade  v.  Dwinel,  60  Me.  479;  Pecraony.  Bo\ft,  76  Id.  380;  ComnumtneafiA 
V.  CftcqwR, 6Pick.  199;  a  0.,  16 Am.  Dec  386;  Moarey. 8aiiborne,2^f^  619; 
&  C,  69  Am.  Dec  209;  Lorman  v.  Benson,  8  Mich.  18;  8.  0.,  77  Am.  Dec  436; 
MiiddkUmy.  FUU  Biver  Boofnvmg  Co.,  27  Mich.  633;  Thunder  Bay  Booming  Co, 
V.  Speech^,  31  Id.  336;  &  C,  18  Am.  Rep.  184;  CommMonere  v.  WWitre,  29 
MiM.  21;  a  a,  64  Am.  Dec  126;  Thompeon  v.  Androecoggm  Co.,  54  N.  H. 
M5;  Carter  v.  Thurtton,  68  Id.  104;  8.  C,  42  Am.  Rep.  684;  Pabner  v.  MtO' 
tgan,  3  Gaines,  807;  8.  0.,  2  Am.  Deo.  270;  Hooker  v.  Cummings,  20  Johns. 
fO;  a  G.,  11  Am.  Dec  249;  JSx  parte  Jemdnga,  S  Cow.  618;  8.  G.,  16  Am.  Dec 
447;  Morgan  t.  King,  35  N.  Y.  454;  Etckok  v.  Eine,  23  Ohio  8t.  623;  8.  G., 
13  Am.  Rep.  266;  Weiae  v.  Smith,  3  Or.  445;  8.  G.,  8  Aul  Rep.  621;  Felger  v. 
RMnmm,  3  Or.  468;  SJtaw  v.  Oswego  Iron  Co.,  10  Id.  371;  8.  G.,  46  Am.  Rep. 
146;  Baker  v.  Lewis,  33  Pa.  St  301;  8.  G.,  76  Am.  Dec.  598;  Cotes  v.  Wad- 
Mngton,  3  McCord,  680;  8.  C,  10  Am.  Dec  699;  Stuart  v.  ClarVs  Lessee,  3 
Sinm,  9;  8.  C.,  68  Am.  Dec  49;  Elder  v.  Burrus,  6  Humph.  368;  Sigler  v. 
State,  7  Baxt.  493;  Sebnan  v.  WoVe,  27  Tex.  68;  Yates  v.  Judd,  18  Wis.  118| 
Bmse  V.  Titus,  1  Allen  (N.  B.),  326;  Eason  v.  McMaster,  1  Km  (N.  B.),  601. 
In  this  country,  rivers  are  considered  navigable  in  fact  when  they  are 
■sed,  or  aie  in  their  ordinary  condition  susceptible  of  being  used,  as  high- 
ways of  commerce,  over  which  trade  and  travel  are  or  may  be  conducted  in 
the  customary  modes.  A  river  capable  of  floating  to  market  the  products  of 
the  forest^  the  mine,  or  the  farm,  and  upon  which  boats,  barges,  rafts,  or  logs 
ssay  be  borne,  is  a  navigable  stream,  both  in  fact  and  in  law.  The  criterion 
of  navigability  is  the  use  to  which  the  stream  may  be  put:  The  HonieUo,  20 
WalL  430;  Bhodes  v.  Otia,  33  Ala.  578;  8.  G.,  73  Am.  Dec.  439;  Wadsworth  v. 
Smith,  11  Mc  278;  8.  G,  26  Am.  Dec  525;  TretU  v.  Lord,  42  Id.  552;  8.  G., 
66  Am.  Dec  298;  Moore  v.  Sanfjorne,  2  Mich.  519;  S.  C.,  59  Am.  Dec  209; 
Tliumler  Bay  Booming  Co.  v.  Speedily t  31  Mich.  3:>Li.  And  the  right  of  pas- 
sage in  a  pubUc  navigable  river  includes  all  such  tights  as  necessarily  ^pper* 
lain  thereto:  Mayor  qf  Colclieater  v.  Brooh;  7  Ad.  &  R,  N.  8.,  339;  Baker  v. 
Ijewis,  33  Pa.  St.  301;  a  G,  75  Am.  Dec  598.     It  is  not  necessary  to  give 
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Um  charaefcar  of  navigability  to.a  atream  that  it  ahall  beoapaUe  of  being iiaed 
for  nayigation  oontinaoaaly  at  all  aeaaona  of  the  year.  It  ia  aaffldant  if  it 
may  be  pnidently  relied  upon  for  nae  at  aome  aeaaona  of  the  year,  raeoziiig 
tritii  tolerable  regularity,  althoagh  at  no  great  length  of  time  annually,  aa  a 
maana  of  oaixying  off  the  produota  of  the  foreata,  and  bringing  merohandiwi  to 
the  dwellera  upon  ita  banka:  Waikar  ▼.  AUen,  72  Ala.  456;  IdtUe  Sock  ek. 
R.R.CO.Y.  Brooks,  39  Ark.  403;  S.  C,  43  Am.  Bep.  277;  Moore  ▼•  Sanbome, 
2Mich.  619;  S.  0.,69Ain.  Dec  209;  iforj^an t.  JCmg, 36 K.  Y. 464;  FelgarT, 
SoUmon,  3  Or.  458;  Shaw  ▼.  Onoego  Iron  Co.,  10  Id.  371;  S.  C,  45  Am.  Bep. 
146.  And  if  a  atream  ia  only  capable  of  floatage  in  aeaaona  of  high  water,  it 
ia  a  pnblio  highway  at  thoae  timea  only:  Thmder  Bojf  Boombig  Co.  t.  Speed^, 
31  Mich.  336;  S.  C,  18  Am.  Bep.  184.  The  public  may  float  loga  in  a  atream 
notwithstanding  the  fact  that  it  may  aometimea  be  neoeaaary  to  go  npon  the 
banka  in  order  to  effect  aach  floating:  Brown  v.  Chadbourne,  31  Me.  9;  S.  G., 
60  Am.  Dec  641;  TmU  ▼.  Lord,  42  Id.  552;  S.  C,  66  Am.  Dec.  298.  And 
no  accidental  or  intentional  obatmctiona  in  a  stream,  which  were  not  there  in 
ita  natural  atate^  will  take  from  it  ita  inherent  and  natural  capability  of  being 
oaed  aa  a  highway  for  the  purpoees  of  commerce:  TVeol  ▼.  Lord,  mtpra.  Nor 
oan  the  fact  that  a  floatable  stream  haa  not  been  uaed  by  the  pnblio^  or  has 
been  oaed  only  by  peraona  following  a  particular  occupation,  deprire  it  of  its 
pnblic  character.  In  the  new  atatea  of  the  Union,  from  neceaaity  and  tiia 
▼ery  natore  of  things,  naage  and  cuatom  cannot  be  the  foundation  ol  the  pol^ 
lie  right  in  auch  atreama. 

At  common  law,  those  rivers  only  are  subject  to  servitndea  of  pnblic  inter- 
eata  which  are  of  common  or  public  use  for  carriage  of  boats  and  lighters,  and 
for  tranaportation  of  property,  and  which  were  susceptible  of  uae  by  the  pub- 
He  generally  for  navigation.  Their  adaptation  to  a  particular  nae  by  indi- 
viduala  in  the  courae  of  their  trade,  but  not  to  general  nae,  would  not  constitats 
them  pnblio  highwaya.  But  in  the  United  States,  the  public  ri^t  to  the  uae 
of  rivera  for  transportation  purposes  does  not  depend  upon  cuatom  or  general 
nae^  but  this  right  eziata  upon  all  streams  upon  which,  in  their  natural  states 
there  ia  capacity  for  valuable  floatage,  irrespective  of  the  fact  of  actual  pnblie 
nae^  or  the  extent  of  such  uae:  Moore  v.  Sanbome,  2  Mich.  519;  S.  O.,  59  Am. 
Dec  209;  Brown  v.  Chadbourne,  31  Me.  9;  S.  C,  50  Am.  Dec.  641. 

Navigable  atreama  are  highways,  and  a  traveler  for  pleaanre  ia  aa  fully 
antitled  to  protection  in  uaing  a  public  way,  whether  by  land  or  water,  aa  a 
traveler  for  buainesa.  And  if  a  water  be  navigable  for  pleaanre-boatin^  it 
muat  be  regarded  aa  navigable  water,  though  no  craft  haa  ever  been  upon  it 
for  purpoaea  of 'trade  or  agriculture:  AOomey-Oeneraly.  Wooda,  108  Maas.  436; 
8.  C,  11  Am.  Bep.  380.  And  a  navigable  river,  at  every  atage  of  the  watar, 
ia  free  to  the  public  for  the  purposes  of  navigation:  Morrimm  v.  Thmrmam,  17 
B.  Mon.  249;  8.  0.,  66  Am.  Dec  153.  The  public  have  no  right  to  use  as 
highwaya  atreama  that  aro  for  the  most  part  incapable  of  being  need  for  pur- 
poaea of  navigation,  although  for  brief  periods,  in  timea  of  freaheta^  they  may 
oontain  anfficient  water  to  float  vessels,  rafts,  or  logs.  Such  atreams  aia 
wholly  private^  and  not  subject  to  any  public  aervitudc  Merely  beoauM 
a  watercourse  may,  in  timea  of  periodical  freshets,  for  a  few  weeka  be  oapabls 
of  floating  mill-logs,  but  in  its  natural  state,  and  during  a  greater  portion  of 
the  year,  ia  incapable  of  such  floatage,  the  stream  cannot  be  regarded  as  a 
highway  for  that  purpose  at  any  time  The  bed  and  banka  of  auch  a  streaa 
are  wholly  private,  and  in  the  absence  of  any  claim  of  preacription  or  us«, 
they  aro  not  subject  to  the  aervitAde  of  the  public  interest^  nor  to  be  coofld* 
ered  aa  a  pubUo  highway:  Hubbard  y.  BeU,  WUL  110;  a  C,  6  Am.  Biff^  t& 
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A  BtrMm  ao  small  and  ahoal  that  no  logs  can  be  driTen  in  it  withoat  being 
propelled  by  persons  traveling  on  its  banks  is  private  property,  and  not  snb* 
Joet  to  any  pnblio  servitade  for  the  passage  of  logs:  Treal  v.  Lord^  42  Me^ 
S52;  &  C.»  66  Am.  Dec.  298. 

Oooley,  J.,  delivering  the  opinion  of  the  oonrt  in  Thunder  Bay  Booming  Co, 
V.  Speedtfy,  31  Mich.  336,  343»  a  C,  18  Am.  Rep.  184,  190,  said:  *'Tba 
powrihility  of  occasional  use  during  occasional  and  brief  freshets  certainly 
could  not  make  a  stream  a  public  highway."  In  Bhodes  v.  Otis,  33  Ala.  678^ 
8L  G.9  73  Am.  Dec.  439,  it  was  decided  that  a  stream  never  before  used  for 
transportatiGn,  but  used  in  a  single  instance  only  for  floating  lumber  only  six 
er  ssfven  milee,  is  not  a  navigable  river;  and  that  no  use  of  a  stream  by  one 
party  alone,  however  valuable  it  may  be  to  him,  will  make  it  a  navigable 
straanu  In  Wadnoorth  v.  Smkh,  11  Me.  278^  8.  O.,  26  Am.  Dec  625,  it  was 
held  tkoA  a  small  stream,  in  its  natural  state  not  floatable,  is  absdlntely  private, 
and  though  made  floatable  by  the  owner  by  artificial  means,  ia  not  subject 
topnbliouse.  In  the  case  of  i/«y«r  v.  PAi2fip«,  97  N.  Y.  485,  a  C,  49  Am. 
Rep.  638^  the  defendant^  claiming  a  prescriptive  right  in  the  public,  proposed 
to  float  logs  down  a  private  stream  running  across  the  plaintiff's  land  when- 
ever he  chose.  Ihe  floating  would  do  some  injury  to  the  banks  and  to 
other  lands  of  the  plaintiff  In  thirty  years  the  stream  had  been  used  for 
floatiiig  logt  by  not  more  than  twelve  person,  and  by  not  more  than  three  or 
lour  in  any  year,  and  for  not  more  than  from  three  to  six  days  in  any  year. 
The  court  decided  that  the  defendant  had  no  right  to  float  logs  down  this 
stream  through  the  lands  of  the  plainti£^  and  that  an  action  lay  to  restrain 
the  defendant  and  to  settle  the  plaintiff's  rights.  In  Pearson  v.  Boffcy  76 
Me.  380,  it  was  decided  that  a  mill-owner  is  not  legally  bound  to  furmsh  any 
pnblio  passage  for  logs  over  his  dam  or  through  his  mill  at  a  time  when  the 
river  at  that  place,  in  its  natural  condition,  does  not  contain  water  enough  to 
be  floatable,  although  the  river  is  generally  of  a  floatable  character.  He  is 
not  bound  to  provide  a  public  way  for  the  passage  of  logs  over  his  dam  better 
than  would  be  afforded  by  the  natural  condition  of  the  river,  unobstructed 
by  his  mills.  But  if  one  turns  the  waters  of  a  navigable  river  from  it  accus- 
tomed bed,  the  public  wiU  have  the  right  to  use  the  stream  in  its  new  chamiel: 
Jhomd  V.  FeosK,  44  Me.  167;  S.  0.,  69  Am.  Deo.  94.  So  when  a  public  river 
becomes  froaEen  over,  all  persons  have  a  right  to  travel  on  the  ice.  And  if 
Any  one  cuts  a  hole  in  the  ice,  in  or  near  the  traveled  way,  he  will  be  liable 
for  injuries  thereby  sostained  by  those  passing  over  the  way,  without  fault 
cr  negUgence  on  their  part:  French  v.  Camp,  18  Me.  433;  S.  C.,.36  Am.  Dec 


Dams  in  Navioablx  Stskams. — This  subject  is  considered  at  length  in 
the  note  to  McCoy  v.  Stanley,  57  Am.  Dec  692. 

FowKB  or  Statb  to  Rsoulatb  Usb  or  Navioablx  Streams.— In 
the  abeenoe  of  specific  legislation  by  Congress,  the  legislature  of  a  state 
may  anthorixe  the  erection  of  bridges,  piers,  dams,  or  booms  in  a  river  lying 
wholly  within  the  state,  although  such  erections  may  interfere  with  the  pnb- 
lio right  of  navigation:  Pound  v.  Turck,  95  U.  a  459;  CardwU  v.  American 
Brtdge  Co.^  113  Id.  205;  ffeerman  v.  Be^  Slough  Mfg.  etc  Co.,  8  Biss.  334| 
UnUed  State$  v.  Betf  SUm(^  Mfg,  etc  Co.,  Id.  421;  Hooker  v.  Cummings,  11 
Am.  Dec  249;  Lanring  v.  Smith,  21  Id.  89;  AOomey-Oeneral  v.  Stevens,  22  Id. 
W7;  Pofier  Y.  Cutier  MUMam  Co.,  Z7  Id.  56;  Baiiey  y.  Philadelphia  etc  B.  B. 
Cb.,  44  Id.  503;  PeopUY.  CUyq/'SL  Louis,4Sld.  339;  Jfoor  v.  Teasie,  fiSld. 
#6ft;  Lorman  v.  Benaon,  77  Id.  435.  Under  a  legislative  authority  to  oon- 
■tnet  a  railway  between  certain  points,  the  company  may  build,  maintain, 
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«nd  repair  neoeswry  drawbridges  across  navigable  streamsy  and  trill  not  bo 
liable  for  a  temporary  obstniction  of  the  stream  in  the  course  of  inch  work: 
Hamillon  t.  Railroad  Co.,  34  La.  Ann.  070;  S.  O.,  44  Am.  Rep.  461;  ne  also 
CUyqf  Chicago  v.  AfcOinn,  61  lU.  266;  S.  0.,  2  Am.  Rep.  296;  Hkkoky.  Him,  23 
Ohio  St  623;  S.  0.,  13  Am.  Rep.  265.  Both  mill-owners  on  floatable  streanifl 
and  those  running  logs  are  entitled  to  a  reasonable  use  of  the  common  boom;  tho 
right  of  passage  is  the  superior,  but  not  a  usurping  or  ezdusive,  right;  the  law 
authorizing  mills  puts  some  encumbrance  upon  tho  rights  of  passage;  Peantm 
T.  Holfe^  76  Me.  380.  Cooley,  J.,  delivering  the  opinion  of  tiie  court  in  J/mI- 
dletoH  V.  FUU  River  Booming  Co.,  27  Mich.  633»  636,  said:  ''Flat  River  is  a 
stream  valuable  for  floatage,  but  not  for  navigation  in  the  more  enlarged 
n^A^^i^mg  of  the  term.  On  such  a  stream  it  cannot  be  said  that  the  right  of 
floatage  is  paramount  to  the  use  of  the  water  for  machinery.  Eadi  right 
should  be  enjoyed  with  due  regard  to  the  existence  and  protection  of  tho 
other."  The  right  to  obtain  water-power  from  a  stream  for  milling  purposes^ 
and  the  right  to  use  the  stream  for  the  floatage  of  logs,  modify  each  other;  and 
though  the  exercise  of  each  may  render  the  other  less  valuable,  there  is  do 
ground  for  complaint  if  it  is  considerate  and  reasonable:  BtKhanan  v.  €hrmd 
River  Log  Co.,  48  Mich.  364. 
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Uss  Stbxaks  as  High watb.  —  Any  unlawful  obstmctioii  of  the  right  of  navi- 
gation is  a  common  nuisance,  and  is  therefore  remediable  by  indiotmentt 
Oould  on  Waters,  sec.  121;  Hale,  De  Jure  Maris,  c.  3;  Hale,  Da  Portibns 
Maris,  o.  7;  Rex  v.  RusaeO,  6  Bam.  &  C.  66;  Rex  v.  Ward,  4  Ad.  &  E.  384| 
Rex  V.  Chroevenor,  2  Stark.  671;  Rex  v.  TindaU,  6  Ad.  &  B.  143;  Regina  v. 
Bette,  16  Q.  R  1022;  Regina  v.  Randall,  Car.  &  M.  496;  Oaiee  v.  BUneoe^  9 
Dana»  168;  S.  0.,  26  Am.  Dec.  440;  Veazie  v.  Dwinel,  60  Me.  479;  Oenriah  v. 
Brown,  61  Id.  266;  CommonweaUh  v.  Alger,  7  Gush.  63;  People  v.  Vanderi^iUt 
26  N.  T.  287;  State  v.  Babcock,  20  N.  J.  L.  29;  CommomeeaUh  v.  Chur(A,  1 
Pa.  St.  106;  Dugan  v.  Bridge  Co.,  27  Id.  303;  S.  0.,  67  Am.  Dea  464;  Sigler  v. 
Staie,  7  Baxt  493;  Walker  v.  Shepardeon,  2  Wis.  384;  S.  0.,  60  Am.  Deo. 
423.  Rice,  J.,  delivering  the  opinion  of  the  court  in  Veazie  v.  Dtoinel,  60  Me. 
490,  said:  ''If,  therefore,  any  person  obstruct  a  stream  which  is  by  law  a 
public  highway,  by  casting  therein  waste  material,  filth,  or  trash,  or  by  de- 
positing material  of  any  description  except  as  connected  with  the  reasonable 
use  of  such  stream  as  a  highway,  or  by  direct  authority  of  law,  he  does  it  at 
his  peril.  It  is  a  public  nuisance,  for  which  he  would  be  liable  to  an  indict- 
ment and  to  an  action  at  law  by  any  individual  who  should  be  specially 
damaged  thereby."  Or  a  court  of  equity  may  be  resorted  to  for  relief  upon 
an  information  filed  by  the  attorney-general:  Gould  on  Waters,  sec  121| 
Attomey-Oenerai  v.  Lonedale,  L.  R.  7  Eq.  377;  Attamep-CfenercU  v.  Terrih 
L.  R.  9  Ch.  423;  AtUymey-Oeneral  v.  TomUne,  L.  R.  12  Ch.  Div.  214;  Qeorg^' 
town  V.  AUaoamdria  Canai  Co,,  12  Pet.  91;  Yolo  Co.  v.  Sacramento,  36  OsL 
193;  Attomejf'Oeneral  y.  Boeton  Wharf  Co.,  12  Gray,  663;  Atlomeg-Oenerair* 
New  Jersey  R.  R.  Co.,  3  N.  J.  Eq.  136;  Newark  Plank  Road  Co.  v.  Elmer,  9 
Id.  76;  Qifford  v.  New  Jersey  R.  R.  Co.,  10  Id.  171,  177;  Aticmey^hneral  t. 
Delaware  R.  R.  Co.,  27  Id.  631.  And  when  the  nuisance  causes  both  a  pub- 
lic and  a  private  injury,  a  suit  in  equity  may  be  brought  by  information  and 
bill:  Attomey-Oeneral  v.  Forbes,  2  Mylne  k  C.  123;  Attorney -General  v.  LonS' 
dcUe,  L.  R.  7  Eq.  377.  If  an  individual  sustains  special  Injury  from  the  ex- 
istence of  a  public  nuisance,  he  may  maintain  a  bill  in  oqnity  without  the 
attorney-general:  Cook  v.  Bath,  L.  R.  6  Eq.  177;  l/nited  States  v.  Railroad 
Bridge  Co.,  6  McLean,  617;  Mussey  v.  I/ers/tey,  42  Iowa,  366;  Treat  v.  Bates, 
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27  Mich.  890;  Hkkok  t.  Bme,  23  Ohio  St.  523;  a  C,  13  Am.  Rep.  2(S6| 
Walker  v.  ShepartUon,  2  VVia.  384;  S.  C,  60  Am.  Deo.  423;  PoUer  y.  Menaaha, 
80  Id.  492;  MMssippi  «tc  R,  R,  Co.  v.  Ward,  2  Blaok,  485;  Parher  ▼.  YTm- 
nifiaeogee  Lake  Co,,  Id.  545. 

Where  a  pablio  naisance  oonsisting  of  the  obetraetion  of  a  navigable  river 
works  a  private  injoryi  the  party  injured  may  have  ita  existenoe  restrained 
by  injunctioiL:  3  Pomeroy's  Eq.  Jar.,  see.  1351;  Walker  v.  AUen,  76  Ala.  456) 
People  V.  OUy  qf  8t,  Louie,  5  Gibn.  351;  S.  C,  48  Am.  Dec.  339;  ffiekok  v. 
JJhte,  23  Ohio  St.  523;  S.  0.,  13  Am.  Eep.  255;  AUomey-Oenerai  v.  Terry, 
L.  R.  9  Ch.  423.  In  the  last  case,  a  wharf -owner  drove  piles  into  the  bed  of  • 
river,  extending  the  wharf  so  as  to  occupy  three  feet  ont  of  a  breadth  of  about 
sixty  feet  available  for  navigation,  and  it  was  held  to  be  such  an  obstruction 
as  would  be  restrained  at  the  suit  of  a  municipal  corporation  empowered  by 
act  of  Parliament  to  remove  obstructions.  But  a  court  of  equity  will  not 
enjoin  the  erection  of  a  runway  for  logs,  upon  the  ground  that  it  will  divert 
the  course  of  a  navigable  riveri  unless  it  a^^pears  that  the  threatened  stmo- 
ture  will  be  a  nuisance  per  se.*  CUy  qf  8U  Lome  v.  Knapp,  2  MoCrary,  516. 
Where  any  individual's  right  to  use  a  watercourse  as  a  highway  is  interfered 
with  by  obstructicins  unlawfully  caused  by  another,  and  he  suffers  spedal 
injury  thereby,  he  may  maintain  an  action  for  damages  against  the  party 
responsible  for  the  injury:  SU  LomU  etc.  R*f  Co.  v.  Ifeese,  44  Ark*  414;  8cuA 
CaroUna  R.  R.  Co,  v.  Moore,  28  Ga.  398;  S.  0.,  73  Am.  Deo.  778;  Porter  r. 
Atten,  8  Ind.  1;  S.  0.,  66  Am.  Dec.  750;  Brown  v.  Chadbourm,  31  Me.  9) 
8.  C,  50  Am.  Deo.  641;  Thunder  Bay  Booming  Co,  v.  Speeehly,  31  Mich.  336; 
8.  0.,  18  Am.  Rep.  184;  WaUev.  TiOabawaeaee  Boom  Co.,  52  Id.  203;  Sham 
V.  Cratqfard,  10  Johns.  236;  Brigga  v.  New  York  etc.  R.  R,  Co,,  30  Hun,  291| 
Dugan  v.  Bridge  Co,,  27  Pa.  St.  303;  S.  C,  67  Am.  Dec.  464;  Heerman  v. 
BetfSUmgh  Ufg-  «^  Oo.,  8  Biss.  334. 

Where  an  obstruction  to  navigation  is  a  public  nuisance,  any  person  may 
abate  it»  and  it  is  generally  held  that  the  remedies  by  abatement  and  by  in- 
dictment are  in  all  respects  concurrent  and  oo-extensive:  Qould  on  Waters, 
sec  128.  As  to  the  right  of  a  private  person  to  abate  a  nuisance  without 
suit,  see  the  note  to  Qoiu  v.  BUneoe,  26  Am.  Deo.  443,  where  this  subject  is 
discussed  at  length. 

Right  ov  Naviqatob  to  Land  ob  Deposit  Qoods  on  Privatk  Pbop* 
■RTT.  —  We  have  said  that  the  right  of  navigation  in  rivers  and  streams  which 
are  in  fact  navigable  includes  all  such  rights  as  are  essential  to  the  exeroiae 
of  the  right.  This  rights  therefore,  includes  the  right  of  anchorage,  and  as 
against  other  vessels,  but  not  against  riparian  owners,  the  right  to  moor  to 
wharves  and  to  the  shore:  Oould  on  Waters,  seo.  95;  Originai  ffariiepooi 
ColUeriee  Co,  v.  Cm,  L.  R.  5  Ch.  Div.  713;  BainMdge  v.  Sherlock,  29 
Ind.  364;  Skerloek  v.  Bahibridge,  41  Id.  35;  Baker  v.  Lewie,  33  P^  Sk 
301;  S.  0.,  75  Am.  Dea  598.  And  logs  and  rafts  may  be  moored  for  a 
reasonable  time  to  the  shore,  for  the  purpose  of  making  up  the  rafts,  or 
for  the  breaking  up  of  the  rafts,  or  for  the  purpose  of  enabling  the  own- 
ers to  sell  them:  Otrriah  v.  Brown,  51  Me.  256;  Haytoard  v.  Knapp, 
23  Minn.  430;  Weise  v.  Smith,  3  Qr.  445;  S.  C,  8  Am.  Rep.  621.  But  the 
public  have,  as  against  riparian  owners,  and  as  incident  to  the  right  ol 
navigation,  no  common-law  right  to  use  private  lands  adjoining  a  river  or 
•tream  above  high-water  mark,  for  the  purpose  of  mooring  or  of  landing  their 
goods:  Gould  on  Waters,  sec.  99;  Biekel  v.  Polk,  5  Harr.  (Del.)  325;  Enemin- 
ger  v.  People,  47  IlL  384;  Chicago  v.  L^fiin,  49  Id.  172,  176;  Bainbridge  v. 
ShsHodt,  29  Ind.  364;  TalboU  v.  Grace,  30  Id.  389;  Sherlock  v.  Bainbridge,  41 
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Id.  35;  Morgan  ▼.  Heading.  3  Smcdes  k  M.  366;  Steamboat  MagnoOa  ▼.  Ifar* 
thaO,  39  Miss.  109;  O'NdU  ▼.  AnneU,  27  K.  J.  L.  291;  S.  O.,  72  Am.  Deo.  864| 
BeilT.  Oough,  23  N.  J.  L.  624,  677;  Weise  y.  Smith,  3  Or.  446;  &  C,  8  Am. 
Rep.  621;  Chamhera  v.  Furry,  I  Yeates,  167;  Bird  ▼.  iffmi^  8  Watts,  484; 
S.  C,  34  Am.  Dec  483;  State  y.  RandaU,  1  Strob.  110;  S.  0.,  47  Am.  Dee. 
648;  BlufuUU  v.  CatteraU,  5  Barn.  &  Aid.  268.  The  right  to  raft  logB  down 
a  stream  does  not  involve  the  right  of  booming  them  upon  private  property 
for  safe-keeping  and  storage:  Lorman  ▼.  Benaan,  8  Mich.  18;  S.  0.,  77  Am. 
Dea  435.  Bnt  in  Iforriaon  y.  Thurman,  17  B.  Mon.  249,  S.  0.,  66  Am.  Deo. 
153,  it  was  held  that  a  navigator  may  moor  his  vessel  to  a  tree  npon  a  yaoant 
shore,  without  being  deemed  gailty  of  a  wrong,  though  it  is  done  for  oonve- 
nienoe  only,  and  not  to  avoid  impending  danger;  and  under  eiroamstanoes  of 
danger  incident  to  navigation,  that  he  may  moor  his  vessel  to  a  private  shores 
nsing  such  caution  to  avoid  injury  to  others  as  circumstanoes  will  allow,  and 
being  responsible  only  for  such  damages  as  may  arise  to  another  from  his  own 
positive  acts,  or  from  want  of  proper  skill  or  care. 

The  public  have  no  right  at  common  law  to  go  upon  the  banks  of  navigable 
rivers  to  tow  their  vessels:  Ball  v.  Herbert,  3  Term  Rep.  253;  TVeetf  v.  Lord, 
42  Me.  652;  S.  C,  66  Am.  Dec.  298;  RwnM  v.  Mwrt,  2  Brown  K.  P.  16; 
Ledyaird  v.  Ten  Syck,  86  Barb.  102.  But  by  statute  in  Maine  the  owner  of 
logs  is  permitted  to  go  upon  the  bank  of  a  stream  to  drive  his  logs,  when 
necessary,  upon  paying  for  the  damage  done  by  him:  Brown  v.  Chadbomme,  31 
Me.  9;  8.  C,  50  Am.  Deo.  641;  Hooper  v.  Hobaon,  67  Id.  273. 

RiOHTS  or  OwNXB  ov  Propertt  Stranded  ov  AscrraxB^B  Lakd:  See 
note  to  Fonter  v.  Juniata  Bridge  Co.,  55  Am.  Dea  509,  where  this  subject  is 
discussed. 

What  Constttutks  NmsAKoi^  and  Rkmkdt  thkbdob:  See  Nbreroea  v* 
Thoma,  poat,  i^fra,  and  note;  Qerriah  v.  Brown,  ante,  p.  569. 

Thi  fbinoifal  oasb  is  citkd  to  the  point  that  a  stream  which  in  its  nata* 
111  state  is  capable  of  being  used  for  important  purposes  of  navigation,  as  for 
floating  logs^  must  be  regarded  as  a  public  highway:  Thmder  Baif  Bommg 
Ox  V.  Speidd^,  31  Mich.  342;  &  0.,  18  Am.  Rep.  184. 
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Huoanob  is  DisTiNonisHABLB  ntoM  Trespass,  sinob  It  CoNaian  nr  Ua 
ov  Onb's  Own  Propertt  in  such  a  manner  as  to  cause  injury  to  the 
property  or  other  right  or  interest  of  another. 

E«AwruL  AB  Wkll  as  Unlawful  Business  mat  be  Oabried  ok  so  as  to 
prove  a  nuiBance.  It  is  the  injury,  annoyance,  inconvenience,  or  dis- 
comfort thus  occasioned  that  the  law  regards,  and  not  the  particuUf 
business  from  which  these  result. 

pABTT  Injured  bt  Nuisance  mat  Recover  Compensation  nr  Civil  Suif 
upon  proof  of  special  and  peculiar  damage  to  himself,  though  the  nul- 
sanoe  be  public,  rendering  the  guilty  party  liable  to  indictment. 

fcsiNEas  ov  Blacksmith  must  be  Carried  on  so  ab  not  to  Ivjuxi 
Others,  and  it  is  a  nuisance  whore  it  is  carried  on  in  a  shop  twelve  feet 
distant  from  a  hotel,  and  causee,  by  reason  of  the  cinders,  dust^  and 
ashes  arising  from  the  shop,  serious  annoyance  and  inconvenience  to  tht 
guests  of  the  hotel,  and  consequent  loss  to  the  hotel-owner. 
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Case  for  damages  from  an  alleged  nuisance.  The  defend- 
ant,  it  was  proved,  moved  a  blacksmith's  shop  to  within  twelve 
feet  of  the  plaintiff's  hotel,  and  hy  reason  of  the  black  cinders, 
dust,  and  ashes  which  arose  from  the  shop,  the  plaintiff  was 
injured  in  his  property,  and  incurred  inconvenience  and  loss. 
The  defendant  maintained  that  a  blacksmith's  shop  is  not  in 
itself  a  nuisance,  and  that  he  was  not  liable  as  for  maintain- 
ing a  nuisance  unless  he  carried  on  the  shop  in  an  extraordi- 
nary or  unusual  manner.  The  judge  instructed  that  if  the 
defendant  erected,  continued,  or  used  said  shop  for  the  exer- 
cise of  his  trade,  and  by  reason  thereof  the  plaintiff  was  in- 
jured in  his  property,  comfort,  or  convenience,  the  jury  would 
be  authorized  to  infer  that  the  defendant  was  guilty  of  nui* 
sance  and  liable  in  damages.  Verdict  was  for  the  plaintiff, 
and  the  defendant  excepted. 

F.  A.  WUsonj  for  the  defendant. 
BriggBJ  ioT  the  plaintiff. 

By  Court,  Diceebson,  J.  This  is  an  action  on  the  case  for 
an  injury  sustained  on  account  of  an  alleged  nuisance.  This 
form  of  action,  as  its  name  imports,  is  the  appropriate  remedy 
for  injuries  arising  in  particular  cases  which  do  not  £Ekll  within 
the  ancient  and  technical  formulas,  and  which  would  other- 
wise be  without  remedy. 

It  is  not  practicable  to  give  a  precise,  technical  definition 
of  what  constitutes  a  nuisance  at  common  law.  Blackstone, 
in  his  Commentaries,  volume  8,  page  215,  defines  a  nuisance 
to  signify  ^^  anything  that  worketh  hurt,  inconvenience,  or 
damage."  ^^All  the  acts,"  says  Bishop,  8  Crim.  Law,  sec.  848, 
''put  forth  by  man,  which  tend  directly  to  create  evil  conse- 
quence to  the  community  at  large,  may  be  deemed  nuisances, 
where  they  are  of  such  magnitude  as  to  require  the  interposi- 
tion of  courts."  The  only  accurate  method  of  ascertaining 
the  meaniDg  of  the  term  "nuisance"  at  common  law  is  to  ex- 
amine decided  cases,  adjudged  to  be  or  not  to  be  nuisances. 

A  nuisance  is  distinguishable  from  trespass,  since  it  consists 
in  a  use  of  one's  own  property  in  such  a  manner  as  to  cause 
injury  to  the  property,  or  other  right,  or  interest  of  another. 
It  is  the  injury,  annoyance,  inconvenience,  or  discomfort  thus 
occasioned  that  the  law  regards,  and  not  the  particular  busi- 
ness, trade,  or  occupation  from  which  these  result  A  lawful 
as  well  as  unlawful  business  may  be  carried  on  so  as  to  prove 
a  nuisance.    The  law,  in  this  respect,  looks  with  an  impartial 
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eye  upon  all  useful  trades,  vocations,  and  professions.  How- 
ever ancient,  useful,  or  necessary  the  business  may  be,  if  it  is 
80  managed  as  to  occasion  serious  annoyance,  injury,  or  in- 
convenience, the  injured  has  a  remedy.  Though  the  nuisance 
be  public,  rendering  the  guilty  party  liable  to  indictment,  the 
sufferer  may  recover  compensation  in  a  civil  suit,  proving 
special  and  peculiar  damage  to  himself:  Cole  v.  Sprowlj  35 
Me.  161  [66  Am.  Dec.  696]. 

A  reference  to  decided  cases  will  aid  in  showing  the  nature, 
kind,  and  extent  of  the  injury  necessary  to  render  a  party 
b'able  for  maintaining  a  nuisance,  and  what  trades  and  occn- 
pations  have  been  held  to  be  so  conducted  as  to  constitute  nui- 
sances. 

Being  delayed  four  hours  by  an  obstruction  in  a  highway, 
and  thereby  prevented  from  performing  the  same  journey  as 
many  times  in  a  day  as  if  the  obstruction  had  not  existed,  has 
been  held  a  sufEcient  injury  to  maintain  an  action  againat  the 
obstructer:  Oreasely  v.  Codding j  2  Bing.  263. 

An  injury  to  lands  or  houses  which  renders  them  useless,  or 
even  uncomfortable  for  habitation,  is  a  nuisance:  Howard  v. 
Le€y  3  Sand.  281. 

Using  a  smith's  forge:  Bradley  v.  GiZI,  1  Lutw.  69;  operating 
a  tobacco-mill:  Jones  v.  Powell,  Hut  136;  carrying  on  a  tan- 
nery: Rex  V.  PappineaUy  2  Strange,  686;  keeping  a  livery-stable: 
Coker  v.  Birge,  10  Ga.  336  [54  Am.  Dec.  347];  and  manufac- 
turing soap:  Brady  v.  Weeks,  3  Barb.  157, — under  certain 
circumstances,  have  been  respectively  held  to  constitute  a 
nuisance. 

Our  statute  does  not  define  a  nuisance,  but  simply  provides 
a  remedy  for  certain  injuries  arising  from  a  nuisance  at 
common  law.  It  does  not  deprive  a  party  of  his  remedy 
for  other  injuries  arising  from  the  same  source,  but  leaves 
the  common-law  doctrine  of  nuisance  in  full  force  and  effect: 
R.  S.,  c.  17,  sec.  8. 

The  business  of  a  blacksmith,  though  honorable,  necessary, 
and  useful,  should  be  carried  on  so  as  not  to  injure  others.  The 
close  proximity  —  twelve  feet  distant  —  of  defendant's  black- 
smith-shop to  the  plaintiff's  hotel  could  scarcely  be  occupied 
as  such  without  causing  serious  annoyance  and  inconvenience 
to  the  plaintiff's  guests,  and  consequent  loss  to  himself.  The 
instructions  of  the  presiding  judge  authorized  the  jury  so  to 
find,  and  after  a  somewhat  careful  examination  of  the  authori* 
ties,  and  the  principles  upon  which  they  rest,  we  have  not 
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been  able  to  discover  any  error  in  his  instructions.    Exceptions 
fiyerruled. 

AppLETONy  C.  J.,  and  CumNa,  Davts,  Kent,  and  BiLEBOws^ 
iJ.,  concurred. 


What  CoirsnTunfl  Nxtisancs:  SlUaon  y.  Ccmndmmar$^  76  Am.  Dea  430^ 
■ad  note  433;  D<sm  ▼.  Wimlow,  anU,  p.  673;  Oerriih  v.  Brown,  anU,  p.  669. 

Pabtt  Specially  Damaokd  bt  Publio  NinsANoi  has  Oivn.  Action  roa 
Damaois:  Brown  v.  Watson,  74  Am.  Deo.  482,  and  note  484;  South  Caarolima 
R,  R.  Co,  V.  Moore,  73  Id.  778,  and  note  785;  bat  ordinarily  the  remedy 
•gatmt  a  pablio  nuisance  Is  by  indictment:  South  Carolina  B,  B,  Co,  ▼.  Moore, 
mipra,  and  note;  Davie  ▼.  Wtnelow,  ante,  p.  673;  Oerrieh  v.  Brown,  ante,  p^ 
M9;  note  to  TaU  v.  Ohio  etc  B,  B,  Co.,  71  Am.  Deo.  312^ 

Lawvul  Buanrvss  not  Usually  Enjoinkd:  Note  to  Byan  ▼.  Oopee,  73  AnL 
^116. 


Stinson  V.  Ross. 

\bi  Maiki,  66C1 

Balb  ov  Rbal  oa  PEBaoNAL  PaoPEBTT  OS  Exiccrnoir  will  hot  bb  Vagaro 
by  a  reversal  of  the  judgment,  and  the  writ  of  restitntion  after  reversa} 
iianes  only  for  the  amount  for  which  the  property  sold  on  execution. 

SHKaiw's  Deed  need  not  Show  that  Statute  Requibemshts  in  Reoabd 
TO  Notice  were  complied  with.  It  is  sufficient  if  the  officer's  return  of 
the  sale  on  the  execution  shows  that  the  proper  noticea  were  giren. 

OwxBB  or  Egunr  of  Redemption  op  Land  mat  MAiNTAiir  Aonoir  loa  its 
PosnasiON  against  any  one  except  the  mortg^^and  tbose  <*i*<tnin£  un. 
der  him. 

Writ  of  entry.  The  demandant  claimed  title  imder  a  sale 
of  the  equity  of  redemption  on  an  execution  issued  on  a  judg- 
ment aftewards  reversed  on  error;  and  also  under  an  assign- 
ment of  the  mortgage.  The  case  is  presented  on  report  from 
mripriuB. 

Libbeyj  for  the  demandant. 
Stewarij  for  the  tenant 

By  Court,  Walton,  J.  This  is  a  writ  of  entry.  The  de- 
mandant claims  title  as  assignee  of  a  mortgage  and  purchaser 
of  the  equity  of  redemption  at  a  sheriff's  sale. 

One  question  is  whether  a  sale  on  execution  is  vacated  by  a 
reversal  of  the  judgment  on  which  it  issued.  We  think  a  re- 
versal of  the  judgment  will  not  have  that  effect.  Upon  the 
reversal  of  a  judgment  in  a  real  action,  the  plaintiff  in  error 
will  be  restored  to  the  land  which  he  lost  by  it:  Cummings  v. 
Noyes^  10  Mass.  433.    If  judgment  in  a  personal  action  haa 
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been  satisfied  by  a  levy  on  real  estatOi  and  the  judgment  is 
afterwards  reversed,  the  levy  is  thereby  avoided,  and  the  plain- 
tiff in  error  may  recover  the  lands,  even  after  they  have  passed 
into  the  hands  of  a  bona  fide  purchaser  for  value:  Bryant  v. 
Fairfiddy  51  Me.  149.  But  when  property,  real  or  personal, 
has  been  sold  on  execution,  the  sale  will  not  be  vacated  by  a 
reversal  of  the  judgment;  and  the  writ  of  restitution,  after  the 
reversal,  issues  only  for  the  amount  for  which  the  property  sold 
on  the  execution:  Oay  v.  Smithy  38  N.  H.  171.  Such  is  the 
law  independently  of  the  act  of  1860,  c.  188,  sec.  2,  which| 
being  pasised  after  the  sale  in  this  case,  can  have  no  bearing 
upon  it. 

It  is  objected  that  the  sheriff's  deed  in  this  case  does  not 
show  that  the  statute  requirements  in  regard  to  notice  were 
complied  with.  It  is  not  necessary  that  it  should.  The  offi- 
cer's return  on  the  execution  shows  {hat  the  proper  notices 
were  given,  and  that  is  sufficient:  Welsh  v.  t/by,  13  Pick.  477. 

In  Pratt  v.  Skoefieldy  45  Me.  386,  the  deed  being  the  only 
evidence  relied  upon  to  prove  the  sale  (the  officer  having  died 
without  making  any  return  on  the  execution),  and  the  recitals 
being  too  defective  to  show  that  the  statute  requirements  in 
regard  to  notice  had  been  complied  with,  the  court  held  that 
the  deed  was  inoperative.  But  this  decision  is  not  applicable 
to  a  case  where,  as  in  this  case,  there  is  a  good  and  sufficient 
return  on  the  execution. 

We  think  the  demandant's  title  under  the  sale  on  the  exe- 
cution is  valid,  and  this  renders  it  unnecessary  to  decide 
whether  the  assignment  of  the  mortgage  from  Catiierine  Ross 
to  the  demandant  was  valid  or  not;  for  being  the  owner  of  the 
equity  of  redemption,  and  not  being  resisted  by  the  mort- 
gagee, or  any  one  claiming  under  her,  the  demandant  is 
entitled  to  possession  of  the  land,  as  against  the  tenant^  inde- 
pendently of  the  assignment. 

Judgment  for  demandant. 

Applbton,  C.  J.,  and  Cuttino,  Davis,  and  Babbows,  JJ., 
eoncurred. 


Straiyokr  PuBCHifliNo  BoNA  Fn>x  AT  EnoDnoK  Sals  Taxu  Titui 
unaffected  by  the  subeeqaent  roTenal  of  the  judgment:  S^rtmd  v.  Ca$e^,  78 
Am.  Deo.  666,  and  note  658. 

Rboitals  IX  Sheriff's  Dexd  vesd  not  ShowKotici  ovSalb:  Brook  r. 
Booney,  66  Am.  Dec  430. 

Qkb  Holding  Mxrxlt  Equitablx  or  Bxnxfioial  Txtui  cannot  main- 
tiin  ejectment  in  his  own  name:  Buffner§  v.  Lewis's  Ilic*r$,  80  Am.  Deo.  61X 
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Patten  v.  Wigoin. 

[51  Maims.  694.J 

Facts  Authorizino  Recovert  for  Malpracticb  Cokstituts  Defknsb  to 
a«jtioii  for  professional  services. 

Law  Requires  that  Person  Offering  Himselt  to  Public  as  Physician 
OR  Surgeon  be  possessed  of  that  reasonable  degree  of  learning,  skill, 
and  experience  which  ia  ordinarily  possessed  by  others  of  his  profession 
who  are  in  good  standing  as  to  qualification,  and  which  reasonably  qualify 
him  to  undertake  the  care  of  patients. 

Law  does  not  Require  that  Physician  or  Surgeon  should  hats  High- 
est Skill,  or  largest  experience,  or  most  thorough  education,  equal  to 
the  most  eminent  of  the  profession. 

Physician  must  Use  Rsaeonablx  and  Ordinary  Care  and  Diugence  in 
Treatment  of  Cask. 

Physician  must  Use  his  Beot  Skill  and  Judgment  in  deciding  upon  th« 
nature  of  the  disease,  and  the  best  mode  of  treatment^  and  the  manage- 
ment, generally,  of  the  patient. 

Physician  is  not  Warranter  or  Curb,  and  is  not  Responsible  fob 
Want  or  Suocbss  in  his  treatment,  unless  it  is  proved  to  result  from 
want  of  ordinary  care,  or  ordinary  skill  and  judgment. 

Physician  is  not  Responsible  fob  Honest  Mistake  of  Naturb  of  Dis- 
ease, or  as  to  the  best  mode  of  treatment,  when  there  was  reasonable 
ground  for  doubt  or  uncertainty,  provided  he  is  properly  qualified  as  a 
physician,  and  exercises  the  proper  care.  ' 

Where  but  One  Course  of  Treatment  would  bb  Suggested  by  Phy- 
-  siciANS  of  ordinary  knowledge  or  skill,  the  adoption  of  any  other  oours* 
may  be  evidence  of  a  want  of  ordinary  know)pdge,  skill,  or  care. 

Treatment  of  Physician  of  Onb  Particular  School  is  to  be  tested  by 
the  general  doctrines  of  his  school,  and  not  by  those  of  other  schools. 

Assumpsit  to  recover  for  professional  services  rendered  as  a 
physician  to  the  defendant's  minor  son.  The  defense  was  mal- 
practice in  the  treatment,  and  such  ignorance,  and  want  of 
skill  and  judgment  on  the  part  of  the  plaintiff  in  managing 
the  case,  that  the  patient  was  more  injured  than  benefited  by 
his  treatment.  The  court,  Kent,  J.,  instructed  that  if  the 
plaintiff  had  been  guilty  of  malpractice,  or  neglect,  or  want  of 
ordinary  care  and  skill,  within  the  rules  hereafter  stated,  this 
would  be  a  defense  to  the  claim  for  compensation  for  the  treat- 
ment of  the  plaintiff's  son;  and  charged  the  jury  as  follows: 
1.  When  a  man  offers  himself  to  the  public,  or  to  patients,  as 
a  physician  or  surgeon,  the  law  requires  that  he  be  possessed 
of  that  reasonable  degree  of  learning,  skill,  and  experience 
which  is  ordinarily  possessed  by  others  of  his  profession,  who 
are  in  good  standing  as  to  qualifications,  and  which  reasonably 
qualify  him  to  undertake  the  care  of  patients.  This  rule  does 
not  require  that  he  should  have  the  highest  skill,  or  largest 

experience,  or  most  thorough  education,  equal  to  the  most 
Am.  Dec.  Vol.  LXXXi-as 
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eminent  of  the  profession  in  the  whole  country;  but  it  does 
require  that  ho  should  not,  when  uneducated,  ignorant,  and 
unfitted,  palm  himself  off  as  a  professional  roan  well  qualified, 
and  go  on  blindly  and  recklessly  to  administer  medicines,  or 
perform  surgical  operations.  The  rule  above  stated  is  the  true 
one.  But  a  physician  qualified  within  this  rule  may  be  guilty 
of  negligence  or  malpractice.  2.  The  law  requires  and  implies 
as  part  of  the  contract,  that  when  a  physician  undertakes  pro- 
fessional charge  of  a  patient  he  will  use  reasonable  and  ordi- 
nary care  and  diligence  in  the  treatment  of  the  case.  3.  The 
law  further  implies  that  he  agrees  to  use  his  best  skill  and 
judgment  at  all  times  in  deciding  upon  the  nature  of  the  dis- 
ease, and  the  best  mode  of  treatment,  and  the  management, 
generally,  of  the  patient.  The  essence  of  the  contract  is,  that 
he  is  to  do  his  best, — to  yield  to  the  use  and  ser\ace  of  his 
patient  his  best  knowledge,  skill,  and  jlidgment,  with  faithful 
attention  by  day  and  night,  as  reasonably  required.  But  there 
are  some  things  that  the  law  does  not  imply  or  require.  lie 
is  not  responsible  for  want  of  success  in  his  treatment,  unless 
it  is  proved  to  result  from  want  of  ordinary  care,  or  ordinary 
skill  and  judgment.  He  is  not  a  warranter  of  a  cure,  unless 
he  makes  a  special  contract  to  that  effect.  If  he  is  shown  to 
possess  the  qualifications  stated  in  the  first  proposition  to 
authorize  and  justify  him  in  offering  his  services  as  a  physi- 
cian, then  if  he  exercises  his  best  skill  and  judgment  with 
care,  and  careful  observation  of  the  case,  he  is  not  responsible 
for  an  honest  mistake  of  the  nature  of  the  disease,  or  as  to  the 
best  mode  of  treatment,  when  there  was  reasonable  ground  for 
doubt  or  uncertainty.  If  the  case  is  such  that  no  physician 
of  ordinary  knowledge  or  skill  would  doubt  or  hesitate,  and 
but  one  course  of  treatment  would,  by  such  professional  men, 
be  suggested,  then  any  other  course  of  treatment  might  be  evi- 
dence of  a  want  of  ordinary  knowledge  or  skill,  or  care  and 
attention,  or  exercise  of  his  best  judgment,  and  a  physician 
might  be  held  liable,  however  high  his  former  reputation.  If 
there  are  distinct  and  different  schools  of  practice,  as  Allo- 
pathic or  Old  School,  Homoeopathic,  Thompsonian,  Hydro- 
pathic or  Water  Cure,  and  a  physician  of  one  of  those  schools 
is  called  in,  his  treatment  is  to  be  tested  by  the  general  doc- 
trines of  his  school,  and  not  by  those  of  other  schools.  It  is  to 
be  presumed  that  both  parties  so  understand  it.  The  jury  are 
not  to  judge  by  determining  which  school,  in  their  own  view, 
Is  best.     Apply  these  rules  to  the  evidence.    Then,  as  to  medi- 
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cal  and  surgical  treatment  of  the  case, — was  theie,  or  was 
there  not,  a  want  of  ordinary  skill  and  judgment,  such  as  to 
render  the  plaintiff  liable  within  the  above  rules? — such  evi- 
dence as  satisfies  you  that  he  either  did  not  possess  the  educa- 
tion, judgment,  and  skill  which  authorized  him  to  undertake 
the  case,  and  enabled  him  to  treat  it  with  ordinary  skill,  or 
that  he  was  guilty  of  that  neglect  or  carelessness  in  the  treat- 
ment or  investigation  of  the  case  wliich  showed  that  he  di*! 
not  faithfully  and  honestly  apply  his  skill  and  knowledge  and 
best  judgment.  The  judge  also  charged  that  in  cases  where 
authorities  differ,  or  "doctors  disagree/*  the  competent  physi- 
cian is  only  bound  to  exercise  his  best  judgment  in  determin- 
ing which  course  is,  on  the  whole,  best.  Verdict  for  the 
plaintiff,  and  exceptions  by  the  defendant. 

C  A.  Everett  and  J,  if.  Rice^  for  the  plaintiff. 
A.  Saribamy  for  the  defendant. 

By  Court,  Appleton,  C.  J.  The  instructions  given  were 
correct.  Indeed,  the  propriety  of  most  of  them  is  not  contro- 
verted. A  plaintiff,  in  a  suit  against  a  physician  for  mal- 
practice, must  prove  "that  the  defendant  assumed  the  character 
and  undertook  to  act  as  a  physician  without  the  education, 
knowledge,  and  skill  which  entitled  him  to  act  in  that  capacity; 
that  is,  he  must  show  that  he  had  not  reasonable  and  ordinary 
skill;  or  he  is  bound  to  prove,  in  the  same  way,  that,  having 
such  knowledge  and  skill,  he  neglected  to  apply  them  with 
such  care  and  diligence,  as  in  his  judgment,  properly  exercised, 
the  case  must  have  appeared  to  require;  in  other  words,  that 
he  neglected  the  proper  treatment  from  inattention  and  care- 
lessness ":  Leighton  v.  Sargent ^  27  N.  H.  460  [59  Am.  Dec.  388]. 
The  same  facts  which  would  authorize  a  recovery  for  mal- 
practice would  constitute  a  defense  in  a  suit  for  professional 
services.  Physicians  do  not  warrant  the  success  of  their  pre- 
scriptions. "The  law,"  remarks  Mr.  Justice  Woodward,  in 
McCandless  v.  iMcWha,  22  Pa.  St.  261,  "demands  qualification 
in  the  profession  practiced;  not  extraordinary  skill,  such  as 
belongs  only  to  few  men  of  rare  genius  and  endowments,  but 
the  degree  which  ordinarily  characterizes  the  profession." 
The  same  views  of  the  law  were  laid  down  in  Simonds  v.  Henry^ 
39  Me.  155  [63  Am.  Dec.  611]. 

The  instructions  given  were  in  accordance  with  the  well- 
settled  principles  of  law.    The  one  requested  had  been  given 
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in  Bubstanoe.     If  other  iostnictioDS  had  been  desired  thef 
should  have  been  requested. 
Exceptions  overruled. 

Rice,  Cutting,  Davis,  and  ICent,  JJ.,  concurred. 


LiABnjiT  ov  PHTUCLAirs  AND  SxTROSONfl. — Thu  sabjeot  is  treated  in  tht 
BofeM  to  HowtMrd  ▼.  Orever,  48  Am.  Deo.  481*487;  and  XevMon  ▼.  Sarffmlt  m 
Id.  8fN(-386;  see  aUo  Longw.  MorHtom,  77  Id.  72;  8inmmi$  ▼.  ffmry^  Old. 
•11. 


CASES 

IN  IBM 


COTJET    OF   APPEALS 


MARYLAND. 


Gektbal  Bank  of  Fbedesioe  v.  Gopelakd. 

[18  Mabtland,  sob.] 

AflBioim  ov  Ihtbbbst  ur  Mobtgagk  cannot  Claim  in  Ant  Othib  oa 
Stbonokb  Right  than  that  of  the  assignor. 

DvBsas  WILL  Avoid  Contract,  at  law  or  in  equity. 

Bqdrmr  will  not  Kniorcb  Contract  against  0ns  Who,  aithough  Aormo 
Voluntarily,  yet  in  fact  appears  to  have  executed  the  contract  with  » 
mind  so  subdued  by  harshness,  cruelty,  extreme  distress,  or  apprehen- 
■ioiiB  short  of  legal  duress,  as  to  overpower  and  control  the  wilL 

Omoont  Who  Taxis  Acknowledgment  of  Mortgage  of  Married  Woman 
CANNOT  Contradict  or  impeach  the  certificate  of  acknowledgment. 

Dbclarations  and  Acts  Leading  to  and  Ivditcing  Execution  of  Mort- 
OAOB  BT  Married  Woman  are  admissible  as  part  of  the  i-ea  gealcp,  where 
•he  denies  the  validity  of  the  mortgage  on  the  ground  that  she  was 
fofoed  to  execute  it  by  menaces  and  threats  of  her  husband. 

AOKNOWLXDOMSNT  OF  MARRIED  WOMAN  TO  MORTGAGE  IS  NOT  CONCLUSIVE 

THAT  HER  CONSENT  TO  ITS  EXECUTION  WAS  VOLUNTARY  and  free,  aod 
not  induced  by  fear. 

ifA»»Twn  Woman's  Right  to  Avoid  Mortgage  because  of  Duress  is  not 
Impaired,  nor  is  the  mortgagee's  right  to  set  it  up  as  valid  strength- 
ened because  the  mortgagee  personally  took  no  part  in  procuring  its 
ezaeutioii,  but  its  execution  was  obtained  by  the  husband,  to  secure  his 
debt  to  the  mortgagee. 

MoBTGAOB  Executed  by  Husband  and  Wife,  of  Wife's  Lands,  Operates 
ON  Husband's  Interest  as  tenant  by  the  curtesy,  although  it  is  invalid 
as  to  the  wife,  on  the  ground  of  duress. 

Decree  pro  Confesso  is  Erroneous,  when  passed  on  order  of  publication, 
directing  publication  for  three  weeks  instead  of  one  month,  as  required 
by  statute. 

Bill  in  equity.     On  February  25, 1856,  George  W.  Copeland 
and  his  wife,  Mary  Ann  E.  Copeland,  executed  a  mortgage  o/ 

fiS7 


698  Centiiai.  IJank  t\  Copeland.         [Maryland, 

a  mill  and  mill-seat,  belonging  to  Mrs.  Copeland,  to  secure  the 
payment  of  an  antecedent  debt  due  from  Copeland  to  certain 
persons,  Thomas  and   McPhcrson.     The  mortgagees  shorllj 
afterwards  conveyed  the  premises  to  the  Central    Bank  of 
Frederick,  as  security  for  the  payment  of  a  debt  due  to  the 
bank  from  the  mortgagees.     On  January  29,  1857,  the  bank 
and  the  mortgagees  filed  a  bill  for  the  sale  of  the  mortgaged 
premises,  praying  that  the  proceeds  be  applied,  first,  to  the 
payment  of  the  debt  due  by  the  mortgagees  to  the  bank,  and 
the  residue  to  the  debt  due  the  mortgagees  under  the  mort- 
gage.    Copeland  was  a  non-resident,  and  a  decree  pro  confesdo 
was  passed  against  him,  on  an  order  of  publication  directed  to 
be  published  "  once  in  each  of  three  successive  weeks."     Mrs. 
Copeland  filed  an  answer, admitting  the  execution  and  acknowl- 
edgment of  the  mortgage,  but  alleging  that  she  was  forced  to 
execute  and  acknowledge  the  instrument  by  the  threats  and 
menaces  of  her  husband,  which,  from  her  feeble  health  and 
shattered  nervous  system,  she  was  unable  to  resist.   One  Hays, 
the  justice  who  took  the  acknowledgment  of  Mrs.  Copeland  to 
the  mortgage,  was  called  as  a  witness  on  her  behalf,  and  his  tes- 
timony went  to  show  that  the  husband  was  present  in  the  room 
when  the  mortgage  was  signed  by  his  wife,  and  that  the  con- 
sent of  the  wife  was  not  voluntarily  given.     Other  witnesses, 
among  them  Mrs.  Copeland's  attendant  physician  and  two  of 
her  daughters,  testified  to  the  effect  that  Mrs.  Copeland  had 
been,  and  was  at  the  time  of  executing  the  mortgage,  in  feeble 
health  and  suffering  from  nervous  and  mental    dei)ressiori, 
caused  partly  by  the  harsh  conduct  of  her  husiiand  in  trying 
to  compel  her  to  execute  the  mortgage;  that  her  mind  was  so 
distracted,  confused,  and  reckless  that  her  physician  was  of 
the  opinion  that  she  was  incapable  of  making  a  valid  contract; 
that  her  husband  had  threatened  that  if  she  did  not  execute 
the  mortgage  he  would  destroy  the  property  by  fire;  and  that 
she  had  declared  that  she  was  very  much  disturbed  and  trou- 
bled about  the  matter.    It  was  proved  that  neither  McPherson 
nor  Thomas  took  any  active  part  in  procuring  the  execution 
of  the  mortgage.     The  complainants  filed  exceptions  to  the 
admissibility  of  the  testimony  of  all  the  witnesses.     The  court 
dismissed  the  bill,  and  the  complainants  appealed. 

John  P.  Poe  and  A.  Randall^  for  the  appellants. 

Grayson  Eichelberger  and  TJwmas  Donaldson^  for  the  appel* 
lees. 
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By  Court,  Cochran,  J.  The  proceedings  upon  which  this 
appeal  was  taken  were  had  upon  a  bill  filed  to  obtain  a  decree 
for  the  sale  of  property  belonging  to  Mary  Ann  E.  Copeland, 
described  in  the  mortgage  executed  by  her  husband,  George 
W.  Copeland,  and  herself,  to  secure  the  payment  of  an  ante- 
cedent debt  due  from  him  to  McPherson  and  Thomas.  The 
answer  of  Mrs.  Copeland,  although  admitting  the  execution 
and  acknowledgment  of  the  mortgage,  puts  its  validity  in 
issue,  on  the  ground  that  she  was  forced  to  execute  and  ac- 
knowledge it  by  threats  and  menaces,  which,  from  feeble 
health  and  a  shattered  nervous  system,  she  was  unable  to  re- 
sist; and  the  leading  question  presented  is,  whether  the  mort- 
gage is  voidable  by  her  on  the  ground  stated  in  the  answer. 
The  conveyance  from  McPherson  and  Thomas  to  the  Central 
Bank,  through  which  it  claims  in  this  case,  if  effective  for  any 
purpose,  can  only  operate  as  an  assignment  of  an  interest  in 
the  mortgage  executed  to  them,  and  under  that  instrument, 
considered  as  an  assignment,  the  bank,  as  an  assignee,  will 
not  be  permitted  to  claim  in  any  other  or  stronger  right  than 
that  of  the  assignors.  In  this  view  of  the  existing  relation- 
ship of  the  appellants,  the  question  presented  may  be  deter- 
mined as  one  raised  between  the  immediate  parties  to  the 
mortgage. 

The  element  of  obligation  upon  which  a  contract  may  bo 
enforced  springs  primarily  from  the  unrestrained  mutual 
assent  of  the  contracting  parties,  and  where  the  assent  of  one 
to  a  contract  is  constrained  and  involuntary,  ho  will  not  be  held 
obligated  or  bound  by  it.  A  contract,  the  execution  of  which 
is  induced  by  fraud,  is  voidj  and  a  stronger  character  cannot 
reasonably  be  assigned  to  one  the  execution  of  which  is  ob- 
tained by  duress.  Artifice  and  force  differ  only  as  modes  of 
obtaining  the  assent  of  a  contracting  party,  and  a  contract  to 
which  .one  assents  through  imposition  or  overpowering  intimi- 
dation will  be  declared  void,  on  an  appeal  to  either  a  court  of 
law  or  equity  to  enforce  it.  The  question,  whether  one  exe- 
cutes a  contract  or  deed  with  a  mind  and  will  sufficiently  free 
to  make  the  act  binding,  is  often  difficult  to  determine,  but  for 
that  purpose  a  court  of  equity,  unrestrained  by  the  more  tech- 
nical rules  which  govern  courts  of  law  in  that  respect,  will 
consider  all  the  circumstances  from  which  rational  inferences 
may  be  drawn,  and  will  refuse  its  aid  against  one  who,  al- 
though apparently  acting  voluntarily,  yet  in  fact  appears  to 
have  executed  a  contract,  with  a  mind  so  subdued  by  harsh- 
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ness,  cruelty,  extreme  distress,  or  apprehensions  short  of  legal 
duress,  as  to  overpower  and  control  the  will:  Balfour  v.  Weir 
land,  16  Ves.  156;  Strathmore  v.  Bowes,  1  Ves.  Jr.  22;  GiUeU 
V.  Ball,  9  Pa.  St.  14;  Louden  v.  Blythe,  27  Id.  22  [67  Am.  Dec 
442];  InhaUtante  of  Worcester  v.  Eaton,  11  Mass.  368;  S.  C, 
13  Id.  371;  1  Story's  Eq.  Jur.,  sees.  239,  240,  243. 

As  the  validity  of  this  mortgage  must,  therefore,  depend  on 
the  fact  of  its  execution  and  acknowledgment  by  Mrs.  Cope- 
land,  as  her  own  free  and  voluntary  act,  wo  proceed  to  consider 
the  evidence  contained  in  the  record,  by  which  its  character  in 
that  respect  may  be  determined.  In  our  opinion,  the  testi- 
mony of  Hays,  taken  to  contradict  or  impeach  his  certificate 
of  Mrs.  Copeland's  acknowledgment  of  the  mortgage,  was  not 
admissible.  That  the  statements  contained  in  the  certificate, 
under  the  circumstances,  and  as  between  the  parties  in  the 
case,  were  open  to  contradiction  by  proper  and  competent 
proof,  cannot  be  doubted;  but  it  does  not  follow  that  a  public 
oflBcer,  after  the  performance  of  an  act  required  by  law,  should 
be  permitted  to  defeat  its  eflect  by  impeaching  liis  official  cer- 
tificate of  the  manner  in  which  he  performed  it.  From  con- 
siderations of  public  policy,  if  from  no  other,  he  must  be  held 
an  incompetent  witness  for  such  a  purpose:  Harhins  v.  For- 
syth, 11  Leigh,  294. 

The  objection  taken  to  the  admission  of  the  other  witnesses, 
at  least  so  far  as  their  testimony  is  of  declarations  and  acts  lead- 
ing to  and  inducing  the  execution  of  the  mortgage,  we  think 
cannot  be  maintained,  and  that  as  such  declarations  and  acts 
must  be  considered  as  a  part  of  the  res  gcsix,  their  testimony 
to  that  extent  was  properly  admitted.  From  the  portion  of 
the  evidence  to  be  considered  in  that  connection,  it  appears 
that  Mrs.  Copeland  had  been,  and  was  at  the  time  of  execut- 
ing the  mortgage,  much  enfeebled  in  health,  and  suffering 
nervous  and  mental  depression,  caused  in  part  by  the  harsh 
conduct  of  her  husband  in  reference  to  the  proposed  transfer 
of  her  property,  and  that  her  mind  was  so  distracted,  confused, 
and  reckless  as  to  induce  the  belief  on  the  part  of  her  attend- 
ing physician  that  she  was  incapable  of  making  a  valid  deed 
or  contract.  The  execution  of  the  mortgage  was  preceded  by 
personal  menaces  and  threats  of  her  husband  to  destroy  the 
property  by  fire  if  she  did  not  execute  it,  and  the  fact  that  it 
was  executed  and  acknowledged  involuntarily  as  a  conse- 
quence cannot  be  doubted.  The  resort  to  measures  thus  vio- 
lent and  harsh  leads  irresistibly  to  the  conclusion  that  her 
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sonseiit  could  not  have  been  obtained  otherwise.  Her  ac- 
knowledgment that  it  was  free  and  voluntary ,  and  not  induced 
by  fear,  as  between  the  parties  to  the  deed,  is  not  conclusive 
of  the  fact  that  it  was  so;  nor  can  it,  with  due  regard  to  the 
evidence  in  the  case,  be  so  considered.  The  obvious  purpose 
of  the  act  of  1830,  chapter  164,  in  prescribing  this  form  of 
acknowledgment,  was  to  guard  the  wife's  title  to  property 
against  the  improper  efforts  of  a  husband  to  wrest  it  from  her, 
and  not  to  bar  from  judicial  remedy  outrages  by  which  such 
an  acknowledgment  might  be  extorted.  A  husband  who  by 
extreme  harshness  compels  a  wife  to  execute  a  deed  of  her 
property  against  her  will,  and  then  in  the  form  prescribed  by 
law  for  her  protection,  to  sanction  the  wrong  inflicted  by  ac- 
knowledging its  involuntary  execution  to  be  voluntary  and 
without  fear,  cannot,  by  reason  of  the  mere  formal  acknowl- 
edgment, entitle  himself,  nor  any  one  in  whose  interest  such 
a  wrong  may  be  attempted,  to  set  up  and  claim  upon  the  deed 
as  a  valid  conveyance.  As  the  execution  and  acknowledg- 
ment of  the  mortgage  in  this  case  by  Mrs.  Copeland  appears 
to  have  been  induced  by  harshness  and  threats,  and  the  exer- 
cise of  an  unwarrantable  authority,  bo  excessive  as  to  subju- 
gate and  control  the  freedom  of  her  will,  the  aid  of  this  court 
to  support  and  enforce  its  provisions  against  her  must  be 
refused.  The  case  of  Bissett  v.  Bisselt,  1  Har.  &  McH.  211, 
referred  to  in  the  argument  of  this  case,  is  so  imperfectly 
reported  that  it  cannot  be  relied  on  as  an  authority  upon  this 
question,  but  if  its  import  be  to  make  the  acknowledgment  of 
a  deed  by  a  wife  under  duress  conclusive  and  binding  on  her 
in  all  cases,  we  think  it  should  not  now  be  regarded  as  estab- 
lishing a  principle  by  which  this  case  should  be  governed. 

The  fact  that  McPherson  and  Thomas  personally  took  no 
active  part  in  procuring  the  execution  of  the  mortgage  by  Mrs. 
Copeland,  does  not  strengthen  their  right  to  set  it  up  as  a 
valid  deed,  nor  does  it  impair  her  right  to  avoid  it.  Its  exe- 
cution was  procured  by  the  husband,  acting  in- their  interest 
and  for  their  benefit;  and  as  their  acceptance  of  the  mortgage 
implies  an  adoption  of  his  agency,  they  can  have  no  right  to 
enforce  it,  free  from  infirmities  originating  in  this  use  of  un- 
conscionable means  to  compel  its  execution. 

The  only  interest,  therefore,  upon  which  the  mortgage  can 
be  held  to  operate  is  that  of  the  husband  as  tenant  by  the 
curtesy.  To  that  extent  its  validity  was  admitted  in  the  p.rgu- 
mcnt  of  the  case,  although  it  was  contended  on  the  part  of  the 
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appellees  that  the  decree  taking  the  bill  pro  eonfuso  was  not 
authorized  by  the  terms  of  the  order  of  publication,  notice  of 
which  appears  to  have  been  published,  as  directed,  for  three 
weeks,  instead  of  one  month,  as  required  by  the  act  of  1842, 
chapter  229.  We  think  the  decree  was  open  to  the  objection 
taken,  and  that  it  should,  for  that  reason,  be  reversed. 

In  accordance  with  these  views,  the  court  will  sign  a  decree 
reversing  the  decrees  of  the  court  below,  dismissing  the  bill 
against  Mrs.  Copeland,  with  costs,  and  remanding  the  cause 
for  such  further  proceedings  against  George  W.  Copeland  aa 
may  be  necessary  for  the  final  determination  of  the  appellants' 
proper  rights  and  claims. 

Decree  reversed,  and  bill  dismissed. 


AflsiQNEB  OF  Chosb  IN  AcTiON  Takbs  It  SvBJXcr  TO  Equiths:  Warner 
▼.  WkiUakerf  72  Am.  Dec.  65,  and  note  coUecting  prior  caaes;  Adair  v.  Adair, 
71  Id.  779;  Bloomer  v.  Henderaon,  77  Id.  463;  Timms  v.  ShawMm,  poU,  p.  632. 
The  principal  case  is  cited  in  MaraJtaU  v.  Cboper,  43  Md.  61,  to  the  point  that 
the  assignee  of  a  thing  in  action  stands  in  no  better  positioii  than  his  aaaignor. 
and  is  subject  to  the  same  equitable  rights. 

Duress  as  Ground  for  Avoiding  Deed  or  Contbaot:  Harrie  ▼.  Tymm, 
64  Am.  Dec.  661,  and  note  collecting  prior  cases;  Louden  v.  Blyihe,  67  Id. 
442;  Awmymom,  73  Id.  461;  Fultm  v.  Hood,  75  Id.  664;  Cfaines's  Adrnx  ▼. 
Poor,  79  Id.  559.  Contracts  procured  by  threats  of  destruction  of  property 
may  be  avoided  on  the  ground  of  duress:  Brown  v.  Pierce,  7  WalL  216;  Frettek 
V.  Shoemaker,  14  Id.  333;  United  StaJtes  v.  Huekabee,  16  Id.  432;  Koeourek  v. 
Marak,  54  Tex.  205,  all  citing  the  principal  case;  and  see,  on  the  question  of 
duress  of  property,  note  to  HaUer  v.  OreenUe^  26  Am.  Deo.  374;  note  to 
Mayor  qf  BalUmore  v.  L^erman,  45  Id.  159.  If  a  husband  makes  false  rep- 
resentations to  bis  wife  to  induce  her  to  execute  a  mortgage  of  her  property 
to  secure  his  debt,  or  uses  threats  or  intimidation  to  compel  her  to  ezec«:te 
it,  the  mortgage  may  be  avoided,  if  the  husband  acts  as  the  mortgagee's  agent 
in  procuring  the  execution  of  the  paper:  Comegye  v.  Clarke,  44  Md.  110;  so 
if  a  wife  is  permitted  to  set  up  duress  by  her  husband  in  executing  a  mort- 
gage, as  against  the  mortgagee,  it  is  probably  predicted  upon  the  ground  that 
the  husband  is  the  agent  of  the  mortgagee  in  procuring  the  signature  of  the 
wife  to  the  instrument,  and  is  bound  by  his  acts:  BeaU  v.  NeddOf  1  Mo&ary, 
208,  both  citing  the  principal  case. 

Certdtigate  ov  Acknowledgment  ov  Married  Womah  mat  bb  Im- 
peached FOR  Fraud  or  Duress:  Louden  v.  Blythe,  55  Am.  Dec  627,  and 
note;  Hartley  v.  Frosh,  Id.  772;  ScJtrader  v.  Decker,  49  Id.  638;  Lomden  t. 
Blythe,  67  Id.  442;  Baldwin  v.  Snowden,  78  Id.  303,  305;  and  see  Dodge  ▼. 
HoUingshead,  80  Id.  433.  But  the  certifying  officer  cannot  contradict  th» 
certificate:  See  Higltberger  v.  Stiffler,  21  Md.  351,  citing  the  principal  caaa. 

Married  Woman's  Separate  Estate,  when  Liable  for  her  OoymMsn 
OF  SuRETTSHiP:  Yale  v.  Dederer,  72  Am.  Dec.  503;  WtUard  v.  Sadham^  77 
Id.  366;  YaU  v.  Dederer,  78  Id.  216,  and  notes  thereto.  The  principal 
ia  cited  in  Siepfien  v.  Beall,  22  Wall.  333,  to  the  point  that  a  married 
may  cha^e  her  separate  property  for  the  secnri^  of  her  hosband's  dablb 
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Fells  PbiNT  Savings  Institution  t;-  Wbbdon. 

[18  UamtulMD,  m] 
SXATDTB    OV    LlMlTATIOirS    BXJVS    OX  CnSDICATB   OV   DSFOSET  OVI.T    WmOM 

Tnu  ov  DxMAKD  AcniALLT  MAsm,  when  it  is  paymbia  on  drnmnd,  with 

interest^  on  the  return  of  the  certificate. 

CBrrmcATB  of  Deposit  is  Negotiablb  Ixstbuxk^it,  when  it  is  paymble  to 
the  depositor,  or  order,  on  demand,  on  return  of  the  certificate,  and  the 
bank  has  a  right,  upon  demand  of  payment,  to  insist  that  the  certificate 
should  be  produced  and  deliv'ered  up,  as  its  ▼oucher  of  payment^  and  as 
security  against  any  future  claim. 

Niootiablb  Instrument,  if  Lost,  cannot  be  Rbootkred  on  at  Law. 
The  only  remedy  in  chancery. 

Prater  that  Plaintiff  is  not  Entttlkd  to  Recover  itpqn  Pleadings 
AND  Evidence  in  Cause  is  too  General  in  its  terms,  since  the  Mary- 
land act  of  1825,  c.  1 17. 

Prater  is  Objectionable  in  As.su mino  Fact  and  Leaving  to  Jury  Quss- 
TioN  of  Law,  where  it  is  to  the  eficct  that  if  the  jury  find  "that  the 
fund  dcpositcil  '*  was  still  in  bank,  and  that  "proper"  letters  of  admin- 
i3tratioQ  have  Ix^en  takeu  out  and  granted  to  the  plaintiff  the  plaintiff 
was  entitled  to  r^'cover. 

pRAYLK  18  Defective  if  It  does  not  Declare  Law  in  Terms  Explicit 
and  intelligible  to  the  jury  upon  the  points  raised  by  counsel,  where  it  is 
granted  by  the  court,  after  rejecting  the  prayers  ofiered  by  the  counseL 

Action  brought  on  April  2,  1858,  by  the  plaintiff,  as  admin- 
istrator of  George  F.  Allen,  upon  the  following  instrument 
issued  to  Allen  by  the  defendant:  "$500.  Baltimore,  May 
10,  1S54.  George  F.  Allen  has  deposited  in  the  Fells  Point 
Savings  Institution  of  Baltimore  the  sum  of  five  hundred  dol- 
lars, which  sum,  with  interest  at  the  rate  of  three  per  cent  per 
aiuuim,  will  be  paid  to  him,  or  to  his  order,  on  demand,  and 
on  returning  this  certificate."  The  plaintiff's  declaration  con- 
tained a  count  for  money  had  and  received,  and  one  for  money 
loaned  by  the  plaintiff's  intestate  to  the  defendant.  The  de- 
fendant pleaded,  besides  a  special  plea,  that  it  was  never  in« 
dcbled  as  alleged,  and  that  the  action  was  barred  by  the 
statute  of  limitations;  to  which  the  plaintiff  demurred.  The 
court  gave  no  judgment  on  the  demurrer,  but  by  agreement 
all  mere  formal  defects  to  the  pleadings  and  evidence  were 
waived,  and  the  question  was  submitted  whether  the  plaintiff, 
as  administrator,  was  entitled  to  recover  the  amount  deposited, 
without  the  actual  production  of  the  certificate  at  the  trial. 
The  evidence  showed  that  the  certificate  was  in  the  possession 
of  a  third  party,  and  that  the  bank  refused  payment  unless 
the  certificate  was  produced.  The  defendant  asked  that  the 
Jury  be  instructed:    1.  That  if  they  should  find  that  Allen 
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made  the  deposit  on  May  19,  1854,  and  received  a  certificate 
therefor  on  that  day,  the  plaintiff's  remedy  was  barred  by  the 
statute  of  limitations;  2.  That  if  the  jury  should  find  the  facta 
stated  in  the  preceding  prayer,  and  that  the  certificate  has  not 
been  lost  or  destroyed,  but  was  held  by  a  person  other  than 
the  plaintifi*,  then  he  was  not  entitled  to  recover;  3.  That  if  the 
jury  should  find  the  facts  stated  in  the  preceding  prayers, 
the  plaintiff  was  not  entitled  to  recover  without  producing  the 
certificate  to  be  canceled;  and  4.  That  the  plaintiff  is  not  en- 
titled to  recover  upon  the  pleadings  and  evidence  in  the  cause. 
The  court  refused  to  give  the  instructions,  and  charged  that  if 
the  jury  should  find  from  the  evidence  that  the  plaintifl^'s  in- 
testate was  dead,  and  that  the  fund  deposited  in  his  lifetime 
in  the  Fells  Point  Savings  Institution  was  still  deposited 
there,  and  that  no  claimant  or  personal  representative  of  Allen 
had,  since  May,  1854,  produced  the  certificate,  and  shall  far- 
ther find  that  proper  letters  of  administration  were  taken  out 
and  granted  to  the  plaintiff,  then  the  plaintiff  was  entitled  to 
recover.  The  verdict  and  judgment  was  for  the  plaintiff,  and 
the  defendant  appealed. 

James  Malcolm  and  C  L.  L.  Leary^  for.  the  appellant. 
N.  Williams  and  William  Schley^  for  the  appellee. 

By  Court,  Goldsborougit,  J.  The  appellee  brought  this 
action  to  recover  the  amount  of  a  certificate  of  deposit,  issued 
by  the  appellant  to  George  F.  Allen,  alleging  in  his  declara- 
tion appellant's  indebtedness  to  appellee's  intestate. 

To  the  two  counts  in  plaintiff's  declaration,  one  for  money 
had  and  received,  the  other  for  money  lent  him  by  plaintiff's 
intestate,  the  defendant  pleaded  three  pleas:  1.  That  it  was 
never  indebted  as  alleged;  2.  The  statute  of  limitations;  3.  A 
special  plea;  to  which  the  plaintiff  demurred.  The  oofurt 
passed  no  judgment  on  the  demurrer. 

By  an  agreement  filed  in  the  cause,  the  question  is  sub- 
mitted to  this  court,  whether  the  appellee,  as  administrator, 
is  entitled  to  recover  the  amount  deposited  in  the  hands  ol 
the  appellant,  without  the  actual  production  of  the  certificate 
at  the  trial,  all  mere  formal  defects  in  pleading  and  evidence 
oeing  waived. 

The  exceptions  to  the  evidence  oflered  by  the  appellee  being 
waived  by  the  agreement  mentioned,  we  proceed  to  consider 
the  ruling  of  the  court  in  rejecting  the  four  prayers  of  the  ap- 
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pellant,  and  the  instruction  given  by  it  to  the  jury,  which 
constitute  the  third  exception. 

The  first,  prayer  was,  in  our  opinion,  properly  rejected. 
Though  on  a  bill  or  promissory  note  payable  on  demand  the 
statute  of  limitations  runs  from  the  date  of  the  instrument, 
and  not  from  the  time  of  demand  (see  Byles  on  Bills,  273,  and 
the  authoritieB  there  cited;  also  Ruffes  AdmW  v.  Bvll^  7  Har. 
&  J.  14  [16  Am.  Dec.  290]),  this  rule  does  not  apply  to  the  case 
before  us.  Here  the  certificate  of  deposit  has  attached  to  it  a 
condition  that  the  amount  deposited  is  payable  on  the  return 
of  the  certificate;  and  the  appellant  is,  in  fact,  resisting  the 
recovery  of  the  claim  upon  the  ground  that  this  condition  is 
not  complied  with. 

The  inducement  for  this  deposit  was  for  the  accumulation 
of  interest,  and  the  obligation  of  the  appellant,  stated  on  the 
face  of  the  certificate,  is  to  pay  the  principal  when  demanded, 
with  interest.  Upon  such  a  contract,  the  statute  cannot  be 
held  to  run  imtil  the  demand  has  been  actually  made. 

The  second  and  third  prayers  embrace,  substantially,  the 
same  proposition,  and  controlled  by  the  agreement  above  men- 
tioned, will  be  considered  together. 

The  certificate  of  deposit  in  question  was  so  drawn  that  the 
amount  mentioned  therein  was  payable  to  George  F.  Allen,  or 
order,  on  demand.  Such  an  obligation  has  been  held  nego- 
tiable: See  Kilgore  v.  Bulkley,  14  Conn.  363;  Bank  oj  Orleans 
V.  Merrilly  2  Hill  (N.  Y.),  295;  and  Miller  v.  Austen,  13  How. 
218.  This  last  case  was  upon  a  certificate  of  deposit  similar 
in  its  import  to  the  one  in  question.  The  supreme  court  say: 
"The  established  doctrine  is,  that  a  promise  to  deliver  or  to  be 
accountable  for  so  much  money  is  a  good  bill  or  note.  Here  the 
sum  is  certain  and  the  promise  direct.  Every  reason  exists  why 
the  indorser  of  this  paper  should  be  held  responsible  to  his 
indorsee,  that  can  prevail  in  cases  where  the  paper  is  in  the 
ordinary  form  of  a  promissory  note;  and  as  such  note,  the 
state  courts  generally  have  treated  certificates  of  deposit  pay- 
able to  order."  Viewing,  therefore,  this  certificate  as  having 
the  attributes  of  a  negotiable  promissory  note,  the  appellant 
would  have  a  right,  upon  demand  of  payment,  to  insists  that 
the  certificate  should  be  produced,  and  delivered  up,  as  its 
voucher  of  payment,  and  as  its  security  against  any  future 
claim. 

By  the  recent  English  authorities  it  seems  to  be  settled  that 
where  one  is  called  on  to  pay  a  lost  negotiable  bill  or  note,  the 
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losB,  and  consequent  non-production,  constitute  a  good  defense 
at  law:  See  Smith's  Mercantile  Law,  35G,  and  note.  And  the 
American  authorities  there  cited  generally  support  the  doctrine 
that  when  an  instrument  is  lost,  upon  which,  either  from  its 
original  character  or  want  of  negotiability  at  the  time  of  the 
loss,  the  debtor  could  set  up  any  equitable  defense  against  a 
subsequent  bov<i  fide  holder,  claiming  title  through  the  finder, 
the  jurisdiction  may  be  properly  exercised  at  law,  but  in  all 
other  cases  the  only  remedy  is  in  chancery:  See  also  RowUy 
V.  Bally  3  Cow.  303  [15  Am.  Dec.  266];  Story  on  Promissory 
Notes,  sec.  646.  • 

The  certificate  of  deposit  involved  in  this  suit,  being  shown  by 
the  evidence  to  be  in  the  possession  of  a  third  party,  that  party 
may,  in  the  absence  of  proof  to  show  that  it  was  not  indorsed 
by  Allen  in  his  lifetime,  have  a  legal  right  to  demand  the  pay- 
ment of  it.  The  appellant  is,  therefore,  entitled  to  be  protected 
against  the  danger  of  being  compelled  to  make  more  than  one 
payment  of  the  same  debt  by  requiring  the  appellee  to  produce 
the  certificate. 

For  these  reasons  we  think  that  the  second  and  third  pray- 
ers of  the  appellant  should  have  been  granted.  The  appel- 
lant's fourth  prayer  was  properly  rejected,  as  it  is  too  general 
in  its  terms  since  the  act  of  1825,  chapter  117;  Butler  v.  StaiCj 
5  Gill  &  J.  519.  The  instruction  given  by  the  court  is  not  only 
objectionable,  because  it  assumes  that  the  fund  was  deposited 
there,  by  taking  from  the  jury  the  finding  of  that  fact,  but  it 
also  puts  to  the  jury,  to  determine  the  character  of  the  letters  ol 
administration,  a  question  of  law  to  be  decided  by  the  court 
The  instruction  is  also  defective  in  not  declaring  the  law  in 
terms  explicit  and  intelligible  to  the  jury  upon  the  poiDts 
raised  by  the  counsel:  See  Hall  v.  Hall,  6  Gill  <fc  J.  404;  Keener 
V.  Harrod,  2  Md.  74  [56  Am.  Dec.  706]. 

Judgment  reversed,  with  leave  to  appellee  to  take  out  prth 
cedendo. 


CERTinCATB  OP   DEPOSIT,  WHETHER  NEGOTIABLE  INSTRUMENT:  See  Lcudom 

Savings  Fund  Society  v.  Hagerstown  Savinga  Bank,  78  Am.  Deo.  390,  and  cases 
in  note. 

Demand  of  Payment,  whether  Necessary  before  Action  Brouoht  on 
Cebtuicate  of  Deposit:  See  note  to  O'NeiU  v.  Brai^ord,  42  Am.  Dea  57du 

Statute  of  Limitatzons,  when  Runs  on  Certificate  of  Deposit:  See 
note  to  O'NeiU  v.  Bradford,  42  Am.  Dec  678. 
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BiBNBY  V.  New  York    and  Washington   Print- 

4 

iNO  Telegraph  Company. 

[18  Maryland,  34LJ 

RuBcnoif  OR  Gbaktzno  of  Prater  Depknds  for  its  Corrkcthbss  urov 
EviPBNCB^  to  which  it  alone  refers,  and  not  upon  the  state  of  the  plead- 
ings, where  the  prayer  neither  points  nor  refers  to  the  pleadings. 

FnfSING  OF  Facts  most  be  Left  to  Jurt,  even  where  the  evidence  is  all  oo 
one  side;  but  this  is  not  necessary  when  the  case  is  tried  upon  admissions 
made  at  the  bar.  The  jury  may  discredit  the  testimony,  but  cannot  find 
contrary  to  the  agreement  of  the  parties. 

Pabtt  has  Pritileoe  of  Raisiso  Any  Question  of  Law  arising  out  of  the 
facts  of  the  case,  and  to  demand  the  opinion  of  the  court  distinctly  upon 
it;  and  the  opposite  party  has  the  equal  privilege  of  asking  an  opinion  on 
additional  facts  not  embraced  in  the  hypothesis  assamed  by  the  adver- 
sary in  his  prayer,  but  not  the  privilege  of  controlling  or  modifying  that 
hypothesis. 

Prater  mat  be  Rejected  as  Whole,  where  the  court  cannot  grant  the 
entire  prayer  as  made,  though  a  portion  of  it,  in  a  separate,  distinct  form, 
might  have  been  given. 

Telegraph  Company  is  Responsible  for  Ant  Loss  or  Injury  which  re- 
sults from  its  failure  or  neglect  to  transmit  a  message  received  by  it  for 
transmission. 

Telegraph  Company  is  not  Common  Carrier,  but  a  bailee,  performing, 
through  its  agents,  a  work  for  its  employer,  according  to  certain  rules 
and  regulations,  which,  under  the  law,  it  has  a  right  to  make  for  its 
government. 

One  Who  Sends  Messages  bt  TELECiiAPH  is  Supposed  to  Know  that  the 
company's  engagements  are  controlled  by  those  mles  and  regulations 
which  it  has  a  right  to  make,  and  in  law^  he  ingrafts  them  in  his  con- 
tract, unci  is  bound  by  them. 

Exemption  from  Liability  for  Non -transmission  and  Non-delivert  or 
Unrepeatku  Messages  does  not  Apply  to  a  case  where  no  effort  was 
made  by  the  company,  or  its  agents,  to  put  the  message  on  its  transit. 

Action  brought  in  the  court  of  common  pleas  of  the  city  of 
Baltimore,  to  recover  damages  caused  by  the  company's  total 
failure  to  send  a  message  delivered  to  it  by  the  plaintiff,  and 
for  which  the  price  of  transmission  had  been  paid.  The  de- 
fendant pleaded  that  it  did  not  enter  into  the  contract  alleged. 
By  an  agreed  statement  of  facts,  it  was  admitted  that  the  de- 
fendant's authorized  agent  received  frpm  the  plaintiff  at  Balti- 
more a  message  to  be  sent  to  certain  stock-brokers  in  New 
York,  ordering  ♦Jie  $a^  of  je/tain  stocks;  bnt  that  the  defend- 
ant 'vholiy  failed  and  neglected  to  send  the  message,  whereby 
the  plaintiff  suffered  a  loss  of  two  hundred  and  fifty  dollars, 
by  a  fall  in  the  price  of  the  stocks.  The  defendant  proved  by 
Ita  agent  for  receiving  messages,  that  certain  rules  were  posted 
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in  the  company's  front  office  on  the  two  side  walls,  and  among 
them  was  one  informing  the  public  that  to  guard  against  mis- 
takes in  transmission,  every  message  should  be  repeated,  at 
charges  given,  and  providing  that  the  company  would  not  be 
liable  for  any  loss  or  damage  that  might  ensue  "  by  reason  of 
any  delay  or  mistakes  in  the  transmission  or  delivery,  or  from 
non-delivery,  of  unrepeated  messages,  but  only  engage  to  use 
reasonable  efforts  to  secure  the  services  of  competent  and  re- 
liable employees,  so  as  to  have  their  business  transacted  in 
good  faith.  Nor  will  the  company  be  responsible  for  mistakes 
in  the  transmission,  nor  for  delay  in  the  transmission  or  de- 
livery, nor  for  non-transmission  or  non-delivery,  of  any  re- 
peated message  to  any  extent  beyond  ten  dollars,  unless  it  be 
insured."  The  plaintiff,  although  he  paid  the  price  of  trans- 
mission, did  not  pay  a  repeating  or  insurance  price.  On  croes- 
ezamination,  the  witness  testified  that  the  message  was 
received  by  him  at  a  pigeon-hole  immediately  in  front  of  the 
door  of  the  office,  and  that  he  did  not  call  the  plaintiff's  atten- 
tion to  the  notice.  The  plaintiff  prayed  the  court  to  instruct 
the  jury:  1.  That  on  the  written  statement  of  facts,  read  in 
evidence,  the  jury  must  find  for  the  plaintiff  for  the  amount 
admitted  to  have  been  lost  by  the  plaintiff;  2.  This  prayer 
embodied  the  first,  and  added,  that  unless  the  jury  further 
find  that  there  was  a  printed  notice  posted  in  the  defendant's 
office,  notifying  senders  of  messages  that  an  insurance  price 
would  be  demanded  for  the  purpose  of  making  the  defendant 
liable  for  the  non-transmission  of  a  message,  and  also  find 
that  the  contents  of  the  notice  were  known  to  the  plaintiff, 
they  would  find  for  the  plaintiff;  and  3.  This  prayer  embodied 
the  first,  and  added,  that  although  the  jury  should  find  that 
there  was  a  public  notice  posted  in  the  defendant's  office, 
notifying  senders  of  messages  that  an  insurance  price  would 
be  demanded  for  the  purpose  of  making  the  defendant  liable 
for  the  non-transmission  of  messages,  the  plaintiff  would  be 
entitled  to  recover,  unless  the  jury  should  find  that  his  atten- 
tion was  called  thereto  by  the  agent  or  agents  of  the  defend- 
ant. The  court  refused  to  grant  the  plaintiff's  prayers,  but 
instructed  the  jury,  on  behalf  of  the  defendant,  that  the 
plaintiff  was  not  entitled  to  recover,  if  the  jury  believed  that 
the  notice  given  in  evidence  was  prominently  and  conspicu- 
ously displayed  in  the  office  of  the  company,  so  that  the 
plaintiff  saw,  or  might  have  seen,  the  same.  The  verdict  and 
judgment  was  for  the  defendant,  and  the  plaintiff  appealed. 
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Benjamin  F.  HanoitZj  for  the  appellant. 
C.  /.  M.  Owin^  for  the  appellee. 

By  Court,  Goldsbobough,  J.  The  action  in  this  case  waa 
Institnted  in  the  court  of  common  pleas  of  Baltimore  city,  by 
the  appellant  against  the  appellee,  to  recover  damages  for  the 
total  neglect  to  send,  or  transmit,  a  message,  or  dispatch, 
received  by  the  appellee  to  be  transmitted. 

The  appellee  pleaded  that  it  did  not  enter  into  the  contract 
alleged  in  plaintiff's  declaration,  for  the  transmission  of  the 
telegraphic  dispatch,  or  message,  named  therein. 

At  the  trial  of  the  cause,  an  admitted  statement  of  facts,  and 
the  evidence  offered  by  the  appellee,  were  submitted  to  the 
jury.  The  appellant  then  offered  three  prayers,  and  the  ap- 
pellee one  prayer.  The  court  rejected  the  prayers  of  the 
appellant,  and  granted  the  prayer  of  the  appellee;  to  this 
ruling  of  the  court  the  appellant  excepted. 

In  reviewing  the  action  of  the  court  below,  it  is  proper  to 
notice  that  the  prayers  submitted  to  the  court  are  predicated 
upon  the  evidence,  without  any  reference  to  the  pleadings.  In 
Buch  case  the  rule  is,  'Hhat  where  a  prayer  or  prayers  neither 
point  nor  refer  to  the  pleadings,  the  correctness  of  their  being 
rejected  or  granted  depends,  not  upon  the  state  of  the  plead- 
ings, but  upon  the  evidence,  to  which  alone  they  refer":  See 
Leopard  v.  Chesapeake  &  0.  0.  Co.,  1  Gill,  227;  Brooke  v. 
Waringy  7  Id.  6;  MiUer  v.  State,  12  Md.  207;  GUee  v.  Fawnile* 
roy,  13  Id.  126. 

In  view  of  the  above  rule,  we  are  next  to  consider  the 

reasons  assigned  by  the  api)ell6e,  why  the  appellant's  prayers 

were  properly  rejected.    The  appellee  contends  that  ''in  each 

of  these  instructions  it  is  stated  that  on  the  written  statement 

of  hetSy  read  in  evidence,  the  jury  must  find,"  etc.,  and  that 

^the  effect  of  this  wording  of  the  prayer  is  to  deprive  the  jury 

of  their  undoubted  privilege  of  deciding  upon  the  truth  of  the 

evidence,"  and  cites  Hughes  v.  Jackson,  1  Md.  451,  and  Ragan 

V.  Oaither,  11  Gill  &  J.  489.    We  find  a  satisfactory  answer  to 

this  proposition  in  Inloes  v.  American  Ex,  Bank,  11  Md.  186 

[69  Am.  Dec.  190],  in  which  this  court  say:  "  It  is  well  settled 

that  even  where  the  proof  is  all  on  one  side,  the  finding  of  the 

facts  must  be  left  to  the  jury;  but  this  is  not  necessary  when 

the  case  is  tried  upon  admissions  at  the  bar.    The  jury  may 

discredit  the  testimony,  but  cannot  find  contrary  to  the  agree- 
Ax.  naa  Vol  LZXXI— «> 
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ment  of  the  parties."  See  also  the  case  of  Arm$trong  ▼.  Ritieau^ 
5  Id.  276  [59  Am.  Deo.  115]. 

Again,  the  appellee  contends  that  the  first  prayer  is  bad, 
^*  because  it  could  not  be  granted  unless  the  court  assumed  the 
non-existence  of  all  other  testimony  given  in  the  cause;  be- 
cause by  the  prayer  no  part  of  it  is  submitted  to  the  finding 
of  the  jury."  In  our  opinion,  the  appellant,  in  presenting  this 
prayer  to  the  court,  only  exercised  a  right  recognized  by  law. 
In  Whiteford  y.  Burckmyevj  1  OiU,  143  [39  Am.  Dec.  640],  the 
court  say:  "  We  hold  it  to  be  the  privilege  of  a  party  to  raise 
any  question  of  law  arising  out  of  the  facts  of  the  case,  and  to 
demand  the  opinion  of  the  court  distinctly  upon  it.  If  the  op- 
posite party  believes  that  other  facts  not  embraced  in  the 
hypothesis  assumed  are  properly  calculated  to  justify  an  ajK 
plication  for  other  and  different  instructions,  he  has  the  equal 
privilege  of  asking  an  opinion  on  the  additional  fSskCts,  but  not 
the  privilege  of  controlling  and  modifying  the  hypothesis  of 
his  antagonist."  Here  the  appellee  has  brought  itself  within 
the  above  rule,  by  asking  an  instruction  firom  the  court  CD 
other  facts  not  embraced  in  the  prayer  of  the  appellant.  It  is 
further  contended  by  the  appellee,  that  it  is  protected  from  the 
demand  of  the  appellant  by  its  rules  and  regulations  estab- 
lished under  the  act  of  1852,  chapter  369. 

By  a  careful  examination  of  those  rules  and  regulations,  we 
find  no  provision  exempting  the  appellee  from  liability  in  a 
case  of  default  and  neglect  such  as  is  contained  in  the  state- 
ment of  facts. 

It  is  admitted  by  the  statement  of  facts  that  the  appellant 
delivered  the  message  for  transmission,  and  paid  the  price  de- 
manded for  that  service;  that  the  person  who  received  it  was 
the  authorized  agent  of  the  appellee;  that  the  message  was 
received  at  the  appellee's  place  of  business;  that  the  appellee 
forgot  and  neglected  to  send  said  message  and  despatch,  and 
it  has  never  been  sent.  The  loss  of  the  appellant  in  the  sale 
of  his  stock  is  also  admitted.  We  must,  therefore,  regard  the 
appellee  as  a  party  contracting  to  perform  a  service  within 
the  sphere  of  its  business  for  compensation,  which  it  fails  to 
perform,  and  for  such  failure,  must  account  for  any  loss  or 
injury  that  results  from  its  neglect;  and  such  loss  or  injury 
will  be  the  measure  of  damages  to  which  the  plaintiff  is  en- 
titled, whether  admitted  or  found  by  the  jury. 

The  appellant's  first  prayer  was,  therefore,  improi)erIy  re- 
jected.   The  action  of  the  court  below,  upon  the  appellant^e 


June,  1862.]    Birney  v.  Prtntinq  Telegraph  Co.  611 

second  and  third  prayers,  we  must  approve.  The  rule  laid 
down  in  Oray  v.  Crookj  12  Gill  &  J.  236,  and  Doyle  v-  Commia- 
BwnerSj  Id.  484,  is  directly  applicable  to  these  prayers.  The 
court  say:  "Where  the  court  cannot  grant  the  entire  prayer  as 
made,  though  a  portion  of  it,  in  a  separate,  distinct  form, 
might  have  been  given,  it  is  not  error  to  reject  the  whole." 
We  think  the  latter  part  of  the  second  and  third  prayers  of 
the  appellant  obnoxious  to  this  rule.  They  substantially  raise 
the  question,  that  though  the  default  and  neglect  of  which  the 
plaintiff  complains  may  be  embraced  within  the  rules  and 
regulations  exempting  the  appellee  from  liability,  yet  that 
liability  is  not  removed  unless  these  rules  and  regulations  are 
brought  home  to  the  knowledge  of  the  appellant.  In  our 
opinion,  the  converse  of  the  proposition  is  true:  the  appellant 
was  bound  in  law  to  know  them. 

The  appellant's  counsel  attempted  to  assimilate  the  responsi- 
bility of  this  telegraph  company  to  that  of  a  common  carrier. 
But  the  distinction  is  obvious.  It  is  well  defined  by  the  ap- 
pellee: "  What  does  a  telegraph  company  do  ?  It  receives  a 
written  message  for  transmission.  It  uses  machinery  to  repro- 
duce the  words  of  that  message  at  a  distant  point,  either  by 
direct  copying  of  it  under  some  alphabetical  system,  or  by 
translating  the  message  into  certain  symbols,  which,  marked 
upon  paper  at  a  distant  point,  are  there  translated  into  our 
ordinary  language.  It  cannot  be  said  to  be  even  in  the  manual 
charge  of  the  message,  so  transmitted,  during  its  transmission. 
It  relies  on  machinery  and  upon  threads  of  communication 
which  are  liable  to  breaks  or  interruption,  through  accident, 
influence  of  the  climate,  wantonness,  or  malice.  These  cir- 
cumstances make  it  impossible  for  the  company  to  remain  in 
actual  practical  custody  of  its  line." 

While  a  common  carrier  is  an  insurer,  and  is  protected  from 
liability  by  the  act  of  God  or  the  enemies  of  the  state,  he  can 
avail  himself  only  of  such  excuses.  He  sees  what  happens  to 
his  charge  at  the  moment  it  happens.  But  a  telegraph  com- 
pany,  owing  to  innumerable  causes  which  may  disturb  the 
security  of  its  lines,  would  be  as  often  open  to  liability  because 
of  the  providences  of  God,  unknown  to  it,  as  because  of  any 
other  reason. 

This  telegraph  company  is  not  a  common  carrier,  but  a 
bailee  performing,  through  its  agents,  a  work  for  its  employer, 
according  to  certain  rules  and  regulations,  which,  under  the 
law,  it  has  a  right  to  make  for  its  government.    The  appellant 
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b  sappoeed  to  know  that  the  engagements  of  ibe  appellee  are 
controlled  by  those  roles  and  legolations,  and  does  himself,  in 
law,  ingraft  them  in  his  contract  of  bailment,  and  is  bound  by 
them. 

The  appellee  cannot  be  considered  a  common  carrier,  be* 
cause,  by  the  act  of  1852,  chapter  369,  it  was  authonxed  to 
contract,  not  by  the  force  of  any  common-law  duty  or  obliga- 
tion, but  in  accordance  with  its  rules  and  r^ulations,  and  this 
power  is  inconsistent  with  the  common-law  definition  of  a 
carrier. 

The  prayer  of  the  appellee  was  erroneously  granted.  CSon- 
ceding  that  the  notice  read  in  evidence  contained  the  terms  on 
which  the  appellee  would  receive  and  transmit  messages,  and 
its  exemption  from  liability,  as  stated  in  the  prayer;  and  alao^ 
that  this  notice  was  displayed  in  the  office  of  the  company,  so 
that  the  appellant  saw  or  might  have  seen  it:  still,  it  is  mani- 
fest that  the  terms  of  the  notice  neither  embrace  nor  dedaro 
an  exemption  from  liability  in  a  case  where  no  effort  is  made 
by  the  company,  or  its  agents,  to  put  a  message  on  its  transii. 
The  exemption  from  liability  for  the  non-transmission  and 
non-delivery  of  unrepeated  messages,  provided  for  by  the  roleB 
contained  in  the  notice,  does  not,  in  our  opinion,  in  any  way 
embrace  or  affect  this  case. 

The  terms  of  the  notice  in  which  exemption  from  liabilitj 
is  declared  clearly  imply  an  obligation  on  the  part  of  the  com- 
pany to  attempt  the  ^ansmission  and  delivery  of  a  messagiB 
received  by  it  for  that  purpose,  and  it  would  be  most  unrea- 
sonable to  permit  it  to  have  the  benefit  of  an  exemption  from 
liability  without  first  bringing  itself  within  the  scope  of  the 
exemption  provided  for,  by  a  full  and  fEdthfrd  perfixrmanoe  of 
its  implied  duties. 

While  we  give  full  force  and  effect  to  the  rules  and  regola- 
tions  of  the  appellee  in  a  legal  construction  of  them,  we  deem 
it  unjust  to  the  appellant  to  extend  that  effect  beyond  the 
actual  terms  adopted  by  the  appellee  to  secure  its  exemption. 

Judgment  reversed,  and  procedendo  awarded. 


TsB  nmrciPiu:!  gabs  d  BS-imoBTKD  in  Alkn'a  Xalegn^  Cbiei^  19S. 

TsLiaBAPH  Compavt's  Powkb  to  LnoT  LxabOiItt:  See  CbnipT.  Wt 
ITnion  TtUgrofh  Co.,  71  Am.  Deo.  461,  and  ezhMuitiYe  note.  A  telafprnpli 
eompany  may  limit  or  modify  its  lialnlity  by  stipulation;  Tffier  v.  Wmtarm 
U.  21  Cbb,  60  HL  490;  &0.,  14  Am.  Rep.  44;  SweeOamdY.  lUmokele.  T.  O^ 
27  Iowa,  447;  &  O.,  1  Am.  Rep.  288;  Allen's  TeL  Oaa.  482;  Bnem  r.  €Uii 
ftotef  T.  Co.,  48K.Y.  141;  aO.,  8  Am.  Bep.  531;  AUen's  TsL  Oml  e84|  Fi 
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CTl  71  0(K  ▼.  JTeSZ;  07  Tex.  289;  8.  C,  44  Am.  Sep.  593;  and  one  wlio  oontmeti 
with  »talagnph  oompany  is  bound  to  know  that  the  engagements  of  the  com- 
pany an  controlled  by  its  rales  and  regulationsy  and  he  himself  ingrafts 
them  in  his  contract^  and  is  boand  by  them:  United  8iate9  T,  Co,  ▼.  CHIder* 
fiBSMb  29  Md.  247;  S.  C,  Allen's  TeL  Caa,  403;  bnt  the  company's  zegQlatio& 
with  regard  to  the  repetition  of  messages  will  not  apply  to  a  case  of  neglect^ 
where  no  effort  was  made  to  pnt  a  message  npon  its  transit:  ITettem  U.  7*. 
Co.  T.  OralkMn,  1  CoL  236;  8.  C,  9  Am.  Rep.  141;  10  Am.  Law  Beg.  821; 
Allen's TbL  Oss.  684;  Orkmett  t.  Western  U.  T,  Co.  113  liass.  307;  &0.,  IS 
Am.  Rep.  492;  Wedem  U.  T,  Co.  y.  Buehannati^  35  Ind.  439;  S.  C,  9  Am.  Rep. 
752.  A  telegraph  company  cannot^  however,  contract  against  its  own  negli- 
fflnees  Trmr.  fntemathnal  7*.  Cbi  60  Mo.  18;  &  O.,  11  Am.  Rep.  162;  Allen's 
TeLCkB.B39;BremY.Ufiiled8tate$T.Co.teiiprtu  The  principal  case  is  dted 
to  the  fongoing  points;  and  it  is  also  referred  to  in  Ellie  y.  AmeHoan  7*.  0X| 
13  Allan,  238,  8.  C,  Allen's  TeL  Gas.  319,  as  being  a  weU-oonsidered  cms 
npon  this  sabject. 

Teuqiufh  GoMPAirr's  General  Duties  and  LiABiLinBs.  — Telwuupb 
Oqiipanies  abb  not  GoiiHOir  Cabbiebs. — Notwithstanding  some  intima- 
tions to  the  contrary  fonnd  in  some  early  cases,  —  Paris  y.  AUa  CaJBfonia  7*. 
Cb.,  13CU.  422;  8.  C,  73  Am.  Dec  689;  Allen's  TeL  Gas.  114;  Betwen  t. 
LeiosBris  T.  Cb.,  1  Am.  Law  Reg.  685;  8.  C,  Allen's  TeL  Gas.  7;  MacAniirtMS 
T.  Wkttric  T.  Co.,  17  G.  B.  3;  8.  C,  Allen's  TeL  Gas.  38,  —it  is  now  too  weD 
■sttled  to  admit  of  taty  question  that  telegraph  companies  are  not  common 
oarriers,  and  are  consequently  not  insurers  of  the  safety  of  transmission  of 
mesngos:  Note  to  Camp  ▼.  Western  U.  T.  Co.,  71  Am.  Dea  463;  Gray  on 
Oommnnication  by  Telegraph,  sec  8;  Scott  and  Jarnagin  on  Telegraphs,  sea 
230;  Gooley  on  Torts,  646;  2  Thompson  on  Negligence,  836;  Wharton  on 
Ne^igence,  sec  766;  Redfield  on  Garners,  sec.  556;  Lawson  on  Gontracts  of 
Ganien,  sec  1;  Schonler  on  Bailments,  244,  note;  Playford  ▼.  United  Kmg* 
i<b»  A  r.  Ob.,  L.  R.  4  Q.  B.  706;  8.  G.,  17  L.  T.,  N.  &,  243;  Allen's  TeL  Gas. 
437;  Didemm  ▼.  Reuiex^s  T.  Co.,  L.  R.  2  G.  P.  Dit.  62;  3  Id.  1;  Baaater  t. 
Doaumon  71  Co.,  87  U.  G.  Q.  B.  470;  LUtXe  Rock  etc.  T.  Co.  y.  DaoU,  41  Ark. 
79;  Western  U.  T.  Co.  y.  Fontaine,  58  Ga.  433;  TyUr  y.  Western  U.  T.  Co.,  66 
OL  421;  8.  G.,  14  Am.  Rep.  38;  Bartktt  y.  Western  U.  T.  Co.,  62  Mc  209; 
&  G.,  16  Am.  Rep.  437;  Mis  y.  American  T.  Co.,  13  Allen,  226;  8.  G.,  Allen's. 
ToL  Ou.  306;  OrinneU  y.  Western  U.  T.  Co.,  113  Mass.  299;  S.  O.,  18  Am. 
Bep.  486;  Western  U.  T.  Co.  y.  Carew,  15  Mich.  525;  8.  G.,  Allen's  TeL  Gas. 
346;  Leonard  y.  New  Tork  etc  T.  Co.,  41  N.  Y.  544;  8.  G.,  1  Am.  Bop.  446r 
Allen's  Tel.  Oss.  600;  Baidirin  v.  United  States  T.  Co.,  45  N.  T.  744;  8.  C,  (f 
Am.  Rep.  166;  Allen's  TeL  Gas.  613;  Breese  y.  United  States  T.  Co.,  48 1).  T. 
132;  8.  G.,  8  Am.  Rep.  526;  Allen's  TeL  Gas.  663;  Schwartz  ▼.  Atlantic  He. 
T.  Cc«  18  Hnn,  157;  De  Rutte  y.  New  Tork  etc  T.  Co.,  1  Daly,  647;  8.  G., 
30  How.  Pr.  403;  Allen's  TeL  Gas.  273;  Bryant  y.  American  T.  Co.,  I  Daly, 
676,  684;  8.  G.,  Allen's  TeL  Gas.  288;  New  York  etc  T.  Co.  y.  Dryburg,  35 
Pk.  St.  296;  8.  G.,  Allen's  TeL  Gas.  157;  Wo{fY.  Western  U.  T.  Co.,  62  Pa.  8t 
83;  8.  a,  1  Am.  Rep.  387;  Allen's  Tel.  Gas.  463;  A(ken  y.  Telegraph  Co.,  6 
8.  G.  866;  Washingttm  etc  T.  Co.  v.  //(oftson,  15  Gratt  122;  8.  G.,  Allen's  TeL 
Gas.  120;  SkkldsY.Waslangtonetc  r.  <7o.,4Am.Law  Joar.,N.8.,311;  8.G., 
9  Western  Law  Joar.  283;  Allen's  TeL  Cra.  5;  White  ▼.  Western  U.  T.  Co.,  14 
Fed.  Rep.  710;  Abraham  y.  Western  U.  T.  Co.,  23  Id.  315;  8.  G.,  6  West  Goast 
Rep.  163;  Hari  y.  Western  U.  T.  Co.,  Id.  105.  The  principal  case  is  cited  te 
ttis  effeet  in  Western  U.  T.  Co.  y.  Bnchannan,  35  Ind,  439;  8  G.,  9  Am.  Rep. 
768;   Telegraph  Co.  y.  GriewM,  37  Ohio  St.  310;  8.  G.,  41  Am.  Rep.  602; 
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ITeifem  U.  T.  Co.  ▼.  NM,  57  Tex.  288;  &  0.,  44  Am.  R^.  092;  Wmtarm  U. 
T.  Qk  t.  Be^noUU,  71  Va.  181;  &  C,  46  Am.  Bep.  721.  "Tiio  retMM  ol 
policy  and  ezpedienoy  on  which  the  rale  of  the  oodudoq  law  is  founded,  which 
impoeee  oa  earners  of  goods  a  liability  for  all  losses  not  caused  by  the  aot  of 
God  or  the  public  enemy,  do  not  apply  to  the  boainess  of  transmitting  ms^ 
asges  by  means  of  the  electric  telegraph  ":  Ettu  r.  American  T.  Cdl,  9iipm$ 
per  Bigelow,  O.  J. 

TsuKimAPH  CknfPANns,  WHJH'iuui  BAniWiw,  — As  in  the  principal  cem^ 
telegraph  companies  are  sometimes  said  to  be  bailees:  SnMeom  t.  UmHed 
Staiee  T.  Co,  29  Md.  162.  167,  S.  C,  Allen's  TeL  Oss.  386;  Weeiem  U.  T.  Ox 
T.  Fontahe,  68  Qa.  433;  Pindaney  ▼.  Western  U.  T,  Ox,  19  &  a  71.  Mr. 
Schooler,  in  his  work  on  bailmenti,  243,  note,  eritioises  the  disposition  to 
range  the  bosiness  of  telegraphing  nnder  this  head.  Bat  the  engsgement  is 
ondoabtedly  in  the  natare  of  a  bailment,  looatio  operk  merebmn  tAendaimuL' 
Soott  and  Jamagin  on  Telegraphs,  sec.  98;  Gray  on  Gommaniration  by  Tele- 
graph, sec.  6. 

Tm.iwrafh  GoMPANiEa'  LiABnjTT  lOB  NsaLiasHox  Df  QmsEBAJ^  —  WhiK 
therefore,  telegraph  companies  are  not  held  to  the  strict  lialrilities  of  ooof 
mon  carriers,  and  are  not  liable  for  mistakes  and  delays  cansed  by  atmo*' 
pherio  inflnenoes,  neverthelees  they  are  responsible  for  their  negligenoe.  Bat 
to  what  degree  of  care  and  diligence  they  are  held  is  varioosly  stated.  Sons 
aathorities  speak  of  "ordinary,"  "reasonable,"  "due,"  and  "proper "cars 
being  demanded,  while  others  would  exact  the  "  highest "  degree:  See  Soott 
and  Jamagin  on  Telegraphs,  sec.  120;  Schooler  on  Bailments,  244,  note;  note 
to  WhUe  y.  Weetem  U.  T,  Co.,  14  Fed.  Bep.  720;  LUtURoekete.  T.  Co,  r.  Duseie, 
41  Ark.  79;  Tyler  v.  Weetem  U.  T.  Co.,  69  111.  421;  S.  G.,  14  Am  Bep.  88| 
Umkd  StaUa  T.  Co.  ▼.  Cfilderskeve,  29  Md.  232;  S.  G.,  Allen's  TeL  Gss.  390; 
Western  U.  T.  Co.  v.  Carta,  15  Mich.  525;  S.  G.,  Allea's  TeL  Gss.  M5; 
Lewuxrd  ▼.  New  York  etc.  T.  Co.,  41  N.  Y.  544;  S.  G.,  1  Am.  Bep.  446;  Al- 
len's Tel.  Gss.  500;  Baldwin  y.  UniUd  States  T.  Co.,  45  N.  Y.  744;  S.  a,  6  Am. 
Bep.  165;  &  G.,  Allen's  TeL  Gas.  613;  HSbbard  y.  Weetem  U.  T.  Co..  SS  Wis. 
658;  S.  G.,  14  Am.  Bep.  775;  Paaemore  y.  Western  U.  T.  Co.,  78  Pa.  St  238; 
Caniee  y.  Western  U.  T.  Co.,  34  Wis.  471;  S.  G.,  17  Am.  Bep.  468;  8 
Am.  Law  Bey.  374;  Steoenew  y.  Montreal  T.  Co.,  16  U.  G.  Q.  &  530^  510$ 
S.  G.,  Allen's  TeL  Gss.  71.  The  true  rule  seems  to  us  to  require  an  amonnt 
of  care  and  diligence  in  proportion  to  the  responsibility,  and  to  ezaet^  there- 
fore, a  relatiye  high  degree:  Shearman  and  Bedfield  on  NegUgence^  see.  666; 
2  Thompson  on  Negligence.  837;  Wharton  on  NegUgenoe,  sec.  756;  nBOOil 
y.  Western  U.  T.  Co.,  45  N.  Y.  549;  S.  G.,  6  Am.  Bep.  140;  Allen's  TeL  Osm. 
694;  Breeze  y.  United  States  T.  Co.  48  K.  Y.  132;  S.  G.,  8  Am.  Bep.  606; 
Allen's  Tel.  Gas.  663;  De  RuUe  r.  New  York  etc.  r.  Co.,  1  Daly,  647;  &a,3t 
How.  Pr.  403;  Allen's  Tel.  Gss.  273;  BartleU  r.  Weetem  U.  T.  Co..  62  Mol 
209;  S.  G.,  16  Am.  Bep.  437,  447;  Western  U.  T.  Co.  y.  NetO,  57  Tex.  283; 
&  G.,  44  Am.  Bep.  589;  Abraham  y.  Western  U.  T.  Co.,  23  F^  Bep.  316; 
S.  G.,  6  West  Goast  Bep.  163.  Thos,  says  Barl,  G.,  in  J^raeBe  y.  UmM  8Mes 
T.  Co.,  supra,  telegraph  companies  "do  not  insore  the  safe  and  aocaxste 
transmission  of  messages,  bat  they  are  boand  to  transmit  tiiem  with  care 
and  diligence  adeqoate  to  the  bosiness  which  they  undertake,  and  if  tbeiy  USX 
in  soch  care  and  diligence  they  become  responsible."  In  Shearman  and  Bed- 
field  on  Negligence,  sec.  556,  it  is  said  that  "  the  degree  of  care  which  a  tele- 
graph company  is  boond  to  use  may  be  called  'ordinary,'  if  we  measnre  Hie 
meaning  of  that  word  solely  by  reference  to  the  kind  <^  care  whieh  a  man  el 
srdinary  prodenoe  would  use  in  telegraphing  forhimaeLf;  bat  as 
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with  aimort  aay  otiier  kind  of  bn«neaa»  the  care  required  of  a  telegtaphai 
would  be  called  'great  care."* 

LlABIUTT  lOR  SbROBS  OB  ALTERATIONS  THBOUOn  NsOLiaKNOI.  — A  tolo- 

graph  company  ia,  therefore,  liable  for  an  error  in  a  message  caused  by  its 
Mf^enoe:  €^7  on  Commnnication  by  Telegraph,  sec  21;  Wmitm  tf,  T. 
Cb.  ▼.  BUmehard,  68  Oa.  299;  S.  C,  45  Am.  Rep.  480;  Western  U,  T.  Co.  r. 
SkoUer,  71  Ga.  760;  Tyler  v.  Western  U,  T.  Co.,  60  HI.  421;  &  C,  14  Am. 
Rep.  38;  Western  U.  T.  Co.  ▼.  TyUr,  74  IlL  1G8;  S.  C,  24  Am.  Rep.  279; 
AMenAoiiK  ▼.  InAapendeiA  lAns  qf  TeUgraph,  44  N.  T.  263;  S.  C,  4  Am.  Rep. 
673;  Allen'a  TeL  Cas.  570;  this  being  a  violation  of  its  obligation  to  communis 
sate  the  message  without  alteration.  And  an  error  in  a  message  is  priama 
fade  evidence  of  the  company's  negligence:  Tyler  v.  Western  U.  T.  Co.,  supra; 
Western  U.  T.  Co.  ▼.  Meek,  49  Ind.  53;  Tumn'  ▼.  Hawbeye  T.  Co.,  41  Iowa* 
458;  &  O.,  20  Am.  Rep.  605;  RUtenhouse  v.  Independent  Line  qf  Telegraph,  44 
N.  T.  263;  &  0.,  4  Am.  Rep.  673;  Allen's  Tel.  Cas.  570;  Baldwin  ▼.  Umtai 
States  T.  Co.,  45  N.  T.  744;  &  0.,  6  Am.  Rep.  165;  Allen's  Tel.  Cas.  613;  oom« 
pare  Womads  t.  Western  U.  T.  Co.,  58  Tex.  176;  S.  C,  44  Am.  Rep.  614; 
Weetem  U.  T.  Co.  ▼.  NdU,  57  Tex.  283;  S.  C,  44  Am.  Rep.  589;  and  casts 
the  burden  of  proof  upon  the  company  to^show  that  the  error  was  caused  by 
souM  agency  for  which  it  was  not  liable:  Shearman  and  Redfield  on  KegE- 
genoe^  see.  559;  2  Thompson  on  NegUgenoe,  837;  Weetem  U.  T.  Co.  v.  Tykr^ 
mpra;  Jtdian  v.  Western  U.  T.  Co.,  98  Ind.  327,  328;  BarHea  ▼.  ITafem  U. 
T.  Co.,  62  Me.  209;  a  C,  16  Am.  Rep.  437;  WeM^m  U.  T.  Co.  v.  Canw,  15 
Mich.  525;  S.  C,  Allen's  Tel.  Cas.  345;  De  RuUe  v.  New  York  etc.  T.  Co.,  1 
Daly,  547;  S.  C,  30  How.  Pr.  403;  Allen's  TeL  Cas.  273;  Telegrapk  Co.  ▼• 
Oriiwold,  37  Ohio  St.  301;  S.  C,  41  Am.  Rep.  500;  contra:  United  Stales  T. 
Co.  Y.  OUdersleeve,  29  Md.  232;  S.  0.,  Allen's  TeL  Cas.  390;  WhUe  y.  Western 
U.  T.  Co.,  14  Fed.  Rep.  710. 

If  the  operator  of  the  company  alters  the  message  in  order  to  make  it  con- 
iorm  to  what  he  thinks  the  sender  intended,  the  company  is,  of  course,  liaUei 
SeUer  ▼.  Western  U.  T.  Co.,  3  Am.  Law  Rev.  777;  S.  C,  Allen's  Tel.  Caa.  687; 
so  a  company  which  negligently  allows  a  forged  dispatch  to  be  anbstituted 
for  a  genuine  one,  and  which  delivers  the  forged  dispatch,  is  liable  for  the 
damage  thereby  sustained:  Utrause  v.  Western  U.  T.  Co.,  8  Bias.  104^ 

If  the  sender  of  a  dispatch  ia  guilty  of  contributory  negligence,  as  in  other 
cases,  he  can  maintain  no  action.  Thus  where  the  sender,  intending  to  write 
a  certain  word,  negligently  wrote  what  more  nearly  resembled  another  word, 
the  company  is  not  liable  for  transmitting  the  word  as  it  appeared  to  be  writ- 
ten: Koons  v.  Wetiem  U.  T.  Co.,  102  Pa.  St.  164.  So  a  telegraph  company  ia 
not  liable  for  a  mistake  of  its  clerk  in  endeavoring,  at  the  request  of  the 
sender,  to  correct  a  mistake  in  the  written  message:  Western  U.  T.  Co.  v.  j^ot- 
ter,  64  Tex.  220;  S.  O.,  53  Am.  Rep.  764. 

LiABiuTr  TOB  KiauosNTLT  Faiuno  to  Sxnd  OB  DujVKB  Mbssaoi.— - 
A  telegraph  company  is  likewise  liable  for  negligently  failing  altogether  to 
aend  or  deliver  a  meeuge:  Gray  on  Communication  by  Telegraph,  sec  22; 
Weatem  U.  T.  Co.  v.  Buehannan,  35  Ind.  429;  S.  C,  9  Am.  Rep.  744;  Sprague 
V.  Western  U.  T.  Co.,  6  Daly,  200;  UnUed  States  T.  Co.  v.  Wenger,  55  Pa.  St 
262;  8.  C,  Allen'a  TeL  Caa.  356;  although  the  dispatch  be  in  cipher:  Dang' 
tery  v.  Amerkan  U.  T.  Co.,  75  Ahi.  168;  S.  C,  51  Am.  Rep.  435;  18  Cent. 
L.  J.  428;  WeOem  If.  T.  Co.  v.  Reynolds,  77  Va.  17.'};  S.  C,  46  Am.  Rep.  715; 
but  it  haa  been  otherwiw  held  that  for  failure  to  deliver  a  cipher  dispatch  a 
telegraph  company  was  liable  only  in  nominal  damages:  Daniel  v.  Western  U, 
T.  Go.,  61  Tex.  452;  S.  0.,  48  Am.  Rep.  305.    The  law  requires  a  telegn^b 
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fompany  to  mike,  at  leasts  an  ordinjury  and  reaaomable  effort  to 
where  tlM  peraom  are  to  whom  the  message  is  aent^  and  a  leaeooablo  effort  to 
deliyer  the  message:  Pope  y.  Weaiem  U.  21  Ox*  9  IlL  App.  283w  Anattompl 
to  deUTer  a  message  after  biumesa  hoars,  or  on  Snaday,  la  no  eoEOOse  lor  a 
faUore  to  deliver  thereafter:  Wut/em  U.  T.  Co,  t.  Lmdleg,  02  Ind.  371. 

LiAB&iTT  fOB  Dblat.  — It  is  the  duty,  also^  of  a  telegraph  oompaay  to 
transmit  and  deliyer  messages  promptly;  and  it  is  oonseqnently  liable  for  an 
vnreaaonable  delay:  Gray  on  Commonication  by  Telegn^h,  sec.  22;  Bedfisld 
on  Oarriers»  sec.  670;  Cooley  on  Torts,  647;  2  Thompson  on  Neg^genoe,  838| 
Parkt  y.  AUa  Caiifomia  T.  Co.,  13  GaL  422;  8.  C,  73  Am.  Dec  689;  AUen% 
TeL  Ou.  114;  Western  U.  T.  Co.  y.  Hope,  11 UL  App.  289;  Pope  y.  Western  CT. 
T.  Co.,  14  Id.  631;  Manmlle  y.  Western  U.  T.  Co.,  37  Iowa,  214;  S.  a,  U 
Am.  Rep.  8;  Maeha^  7.  Western  U.  T.  Co.,  IG  Nov.  222.  8o  ReUe  y.  Western 
XT.  T.  Co.,  66  Tex.  308;  S.  C,  40  Am.  Rep.  806;  O.  C.  ds  Santa  Fe  i?V  y. 
Leoy,  69  Id.  642;  S.  C,  46  Am.  Rep.  269;  and  this  is  true  with  referenoe  to 
cipher  dispatches:  Western  U.  T.  Co.  y.  Fatman,  73  Ga.  286;  S.  C,  64  Am. 
Rep.  877.  In  this  respect,  the  obligation  resting  npon  a  telegraph  oompany 
is  the  same  aa  that  resting  upon  a  common  carrier.  Bat  it  cannot  be  expected 
that  a  message  left  for  transmission  at  a  small  station  shall  be  forwarded  and 
ddiyered  at  ita  destination  as  quickly  as  when  left  at  a  large  office:  Behm  y. 
Western  U,  T.  Co.,  8  Bias.  131.  Where  a  telegraph  company  telephonea  to 
the  pUoe  of  basiness  of  a  person  to  whom  a  telegram  is  directed,  and  leamiqg 
that  he  is  out  of  the  city,  and  will  be  absent  for  seyei'al  days,  canaea  the 
telegram  to  be  deliyered  at  the  residence  of  the  person,  to  his  wife^  and  then 
informs  the  sender  of  the  absence  of  the  party  from  the  city,  it  haa  done  its 
dnty:  Given  y.  Western  U.  T.  Co.,  24  Fed.  Rep.  119.  A  oompaay  undoabted^ 
haa  the  right  to  withhold  the  deliyery  of  a  message  until  ito  chai^gea  for 
transmission  haye  been  paid:  Scott  and  Jamagin  on  Telegraphs,  aeo.  120. 

LxASUJiTT  zv  Case  of  Fraudulent  Messaoxs.  — Cases  haye  arisen  oca* 
oeming  the  liability  of  telegraph  companies  for  sending  f randnlent  dispatehea. 
In  Ehoood  y.  Western  U.  T.  Co.,  45  N.  T.  649,  S.  C,  6  Am.  Rep.  140^  Allen's 
Tel.  Gas.  594,  a  oompany  was  held  liable  for  sending  a  frandolent  meaaags^ 
becanse  of  ite  gross  negligence.  So  in  Strause  y.  Wettern  U.  T.  Co.,  8  Biaa. 
104,  it  was  held  that  a  telegraph  company  which  negligently  allows  a  forged 
dispateh  to  be  substitated  for  a  genuine  one,  and  which  deliyera  the  forged 
dispateh,  is  liable  for  the  damage  thereby  sustained.  In  Bank  qfCa^fomia 
T.  Western  U.  T.  Co.,  62  CaL  280,  289,  291,  it  was  also  decided  to  be  the 
duty  of  telegraph  oompaniea  to  use  reasonable  precaution  to  preyent  access 
to  the  employment  of  its  wires  by  others,  and  if  it  is  negligent  in  this  reaped^ 
so  that  an  unauthorixed  person  gains  aocess  to  and  uses  them  aa  a  means  of 
iraad,  the  company  is  responsible  therefor.  If,  howeyer,  a  telegraph  oom- 
pany Ib  in  default*  but  ite  default  is  made  mischievous  only  by  the  operatioa 
of  some  other  interyening  caase,  such  as  the  dishonesty  of  a  third  peceon, 
the  company  is  not  responsible:  Fhrst  NaL  Bank  y.  Telegraph  Co.,  30  Ohio 
St  565;  S.  O.,  27  Am.  Rep.  486.  Thus  in  Loweryy.  Western  U.  T.  Co.,  M 
N.  Y.  198,  8.  C.,  19  Am.  Rep.  164^  one  Brown  sent  a  message  by  the  defend- 
ant's telegraph  to  the  plaintiff,  aaking  for  five  hundred  doUara.  By  the  nog- 
ligenoe  of  the  defendant's  servants,  the  message  was  changed  to  five  thoosand 
dollars,  which  sum  the  plaintiff  sent^  and  Brown  absconded  with  it.  It  wis 
held  that  the  defendant  was  not  liable  for  the  loss,  ite  ne^genoe  not  beiag 
the  proximate  cause  thereof.  In  Western  U.  T.  Co.  v.  M^/er,  61  Ala.  188^ 
S.  G.,  32  Am.  Rep.  1,  the  plained^,  who  resided  at  Selma,  Alaliama,  reoeiyedt 
through  the  defendant's  telegraph  line,  a  dispatch  aigned  "Max  Reii^' 
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posed  to  be  from  the  plaintiff's  nephew,  vrho  was  <m  his  way  from  New  York 
to  8elma»  requesting  a  sam  of  money  to  be  telegraphed  immediately.  The 
y^^^^iff  aoQt  t lie  money,  and  receiyed  from  the  defendant  a  receipt^  stating 
that  the  money  was  "  to  be  paid  to  Hax  ReiSy  at  CindnnatL"  The  defend- 
ant handed  over  the  money  to  the  person  who  sent  the  dispatch  to  the  plain- 
tift  bat  he  proved  to  be  an  imposter,  and  not  the  plaintiff's  nephew.  Held, 
Hbm  defendsnt  was  not  liable  to  refund  the  money  thns  paid. 

Pumuo  Natubx  of  BuanrBas. — While  telegraph  companies  are^  as  we 
have  seen,  not  held  to  the  rigid  responsibilities  of  oommon  camera,  th^ 
ttSTerthdess  haye  certain  resemblances  to  oommon  carriers,  growing  ont  ol 
the  public  nature  of  the  employment.  The  dnties  and  consequent  liabilitiei 
in  this  regard  are  frequently  rc^g^ulated  by  statute. 

1.  JhOjf  to  Serve  AU  Who  App^f^  and  in  Sctme  Manner.  —  Like  common  car- 
riers, they  axe  bound  to  serve,  and  serve  alike,  all  who  apply,  unless  a 
statute  permits  a  discrimination:  Scott  and  Jamagin  on  Telegraphs,  sec  128} 
Breeeer.  UnUed  Statee  T.  Co.,  48  K.  Y.  123;  S.  C,  8  Am.  lUp.  626;  Allen's 
TeL  CSss.  663;  DeRtttte  v.  New  Torkete.  T.  Co.,  1  Daly,  547;  &  C,  30  How. 
P^.  403;  Allen's  TeL  Gas.  273;  Friedman  v.  Gold  and  Stock  T.  Co.,  32  Hun,  i. 
This  principle,  it  may  be  observed,  is  applied  to  telephone  companies:  Staie 
T.  Ntbradn  Tekfhwie  Co.,  17  Neb.  126;  S.  0.,  52  Am.  Rep.  404,  in  which 
ease  it  was  held  that  a  telephone  company  could  not  arbitrarily  refuse  iti 
iaeilities  to  any  person  desiring  them  and  offering  compliance  with  its  regula- 
tisBs,  and  mamdanMe  will  issue  to  compel  the  company  to  do  its  duty.  The 
ohaiges  must  be  uniform  unless  a  statute  allows  a  preference  to  be  giveni 
Scott  and  Jamagin  on  Telegraphs,  sec.  134. 

2.  IhUijf  to  TranemU  All  Meseages.  —  A  telegraph  company  ii  likewise  under 
an  obligation  to  transmit  any  message  which  may  be  delivered  to  it»  in  ae- 
eordanoe  with  its  rules  and  regulations,  although  it  may  decline  to  send 
messsgss  of  an  illegal  or  immoral  character:  Scott  and  Jamagin  on  Telegraphs, 
■eo.  119;  Wettem  U.  T.  Co.  v.  Ferguson,  57  Ind.  495.  It  is  held,  however, 
to  be  no  part  of  the  corporate  duty  or  business  of  a  telegraph  company  to 
eoOeot  and  send  out  market  reports;  and  though  it  voluntarily  contracts  to 
ftamish  such  infcrmaticn,  it  may  terminate  such  contract^  and  cannot  be  com* 
pdled  to  enter  into  another:  MebropoUtan  etc.  Exchange  v.  Jfutual  U.  T.  Co., 
11  Biss.  531. 

3l  Dyt^  to  Send  Meeeages  in  Order  of  Time  Recehoed.  —It  is  the  duty  of  a 
tslegraph  company  to  forward  messages  in  the  order  of  time  in  which  they 
■re  receivad,  vnless  it  is  under  obligation,  by  statute  or  public  polioy,  to  give 
precedence  to  certain  messages,  as  those  of  the  government*  or  those  of  great 
importance:  Scott  and  Jamagin  on  Telegraphs,  sec.  129;  Gray  on  Oonmmni- 
cation  by  Telegraph,  sec.  20;  Redfield  on  Carriers,  sec.  570;  Daime  v.  ITeif- 
crn  U.  T.  Co.,  1  Cin.  Sup.  Ot  100;  8.  C,  Allen's  TeL  Gas.  663;  Madsa^  t. 
Wtdem  U.  T.  Co.,  16  Kev.  222,  225. 

4.  IhOg  to  Pruei've  Secrecy.  — A  telegraph  company  isalso  under  the  obli* 
gation  to  abstain  from  using  or  disclosing  the  intelligence  which  it  contracts 
to  communicate:  Scott  and  Jamagin  on  Telegraphs,  sees.  136-138;  Gray  on 
Oonmninication  by  Telegraph,  sec.  25;  Redfield  on  Garriers,  sec.  567;  Bank 
^CalifomkiT.  Weetem  U.  T.  Ok,  62 GaL  280,  289. 

Thb  rmaosFAL  can  n  oitid  in  WaAerie  Leeeee  v.  Riggin,  19  lid.  652,  to 
ttie  point  that  where  a  party  by  his  own  admissions,  or  by  his  own  proo( 
■hows  facts  upon  which  the  court  is  asked  to  make  a  ruling  against  him,  it 
■any  a—nme  such  &ets  to  be  trae,  because  he  cannot  contradict  them;  and  in 
BteWnore  BmOdimg  Ataoc  v.  Qrami,  41  Id.  569,  to  the  point  thai  where  a 
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prayer  is  based  simply  upon  the  evidence,  the  qneetion  it  pnaenti  is  whethflc 
the  facts  therein  stated  constitute  a  good  cause  of  action,  witiumt  refarenot 
to  the  state  of  the  pleadings;  but  in  Blackburn  v.  Bedtt,  21  Id.  284,  it  was 
said  that  the  proposition  for  which  the  principal  case  was  dted,  to  the  effect 
that  a  party  had  a  right  to  have  the  opinion  of  the  court  below  upon  the  pro- 
positions submitted  by  him,  as  submitted,  and  to  bava  the  ^tir^^Mri  upon 
Ihoee  propositions  reviewed  by  tha  appellate  courts  was  not  of  nnivarisl  and 
Indiscriminate  application. 


Bbvabd  V.  Hoffman. 

[IS  Mabtluvd,  479.] 

Ovnoi  ov  JuDQx  ov  Eliction  is  Jitdicial  in  m  Natitbi^  and  nioli  cOoer 
cannot  be  held  legally  responsible  for  anything  more  than  an  hooMt  and 
faithful  exercise  of  his  judgment*  and  is  not  liable  for  the  conseqnene— 
of  mistakes  honestly  made. 

JVDOB  OF  EliBCnOH   IS  MOT  LlABLS  VOB  ReTUSINO  TO  AlLOW  PEBBOH  TO 

Yant,  under  an  error  of  judgment,  but  is  only  liable  when  he  acta  will* 
folly,  fraudulently,  or  corruptly. 

AcnoN  to  recover  damages  againfit  judges  of  election  for  r^ 
ftising  to  permit  the  plaintiff  to  vote.  A  demurrer  to  the 
declaration  was  sustained.  The  facts  are  stated  in  the  opin* 
km. 

Oliver  Miller ^  for  the  appellant. 

Joseph  M,  Palmer^  for  the  appellees. 

By  Court,  Babtol,  J.  The  plaintiff  in  this  case,  as  shown 
by  the  record,  was  a  citizen  of  Carroll  County,  legally  entiUed 
to  vote  at  a  presidential  election  held  in  that  county;  the  de* 
fendants  were  judges  of  election,  duly  appointed,  commissioned, 
and  qualified,  and  acting  as  such.  The  declaration  charges 
that  the  defendants  '^  then  and  there  refused  to  receive  from 
the  plaintiff  the  ballot  which  he  was  authorized  by  law  to  cast 
at  said  election,  and  to  deposit  the  same  in  the  said  ballot-box, 
and  then  and  there  refused  to  permit  the  plaintiff  to  vote  at 
said  election."  The  defendants  demurred  to  the  declaratioui 
thus  raising  the  question  whether  the  matters  therein  alleged 
are  sufficient  in  law  to  entitle  the  plaintiff  to  maintain  his 
action.  In  some  aspects,  this  question  is  one  of  great  interest 
and  importance;  the  right  alleged  to  have  been  violated  is 
justly  esteemed  as  one  of  the  most  precious  and  valuable  be- 
longing to  the  citizen.  In  our  state,  where  almost  every  publio 
officer  is  chosen  by  the  votes  of  the  people,  the  right  of  suf- 
frage cannot  be  too  highly  prized,  or  too  carefully  protected. 
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At  the  same  time,  the  nature  of  our  institutions  equally  de- 
mands that  public  officers,  acting  faithfully  and  honestly  in 
the  discharge  of  their  duties,  and  within  the  limits  of  their 
constitutional  powers,  shall  be  protected  from  liability  for  mis- 
take or  errors  of  judgment  from  which  none  are  exempt;  pro- 
Tided  they  are  unmixed  with  fraud  or  corruption.  In  this 
case  no  fraud  or  corruption  is  charged  in  the  declaration,  but 
the  appellant  contends  that  his  right  of  sufifrage  being  con- 
ceded, the  defendants  are  liable  to  him  for  damages  for 
depriving  him  of  that  right,  no  matter  how  innocently  they 
may  have  acted  in  the  matter. 

In  passing  on  this  question,  we  deem  it  proper  to  premise 
that  the  office  held  and  exercised  by  the  defendants  was  in 
its  nature  judicial,  the  law  having  necessarily  confided  to 
them  the  duty  of  exercising  judgment  in  the  discharge  of  their 
functions.  In  such  a  case,  this  court  is  of  opinion  the  officer 
cannot  be  held  legally  responsible  for  anything  more  than  an 
honest  and  faithful  exercise  of  his  judgment,  and  is  not  liable 
for  the  consequences  of  mistakes  honestly  made.  Although 
the  authorities  on  this  point  are  not  entirely  harmonious,  the 
conclusion  stated  seems  to  be  best  supported  by  them  as  well 
as  by  good  reason  and  sound  public  policy. 

The  cases  cited  by  the  appellant  which  appear  most  strongly 
to  support  the  opposite  conclusion  were  Ashby  v.  White,  2  L<L 
Raym.  938,  and  Lincoln  v.  Hapgood,  11  Mass.  860.  The  de- 
cisions in  those  cases  assert  the  principle  that  a  party  who, 
like  the  plaintiff,  has  been  deprived  of  a  right  is  thereby 
injured,  and  must  have  his  remedy.  It  seems  to  us  that  the 
error  of  the  application  of  that  principle  to  this  case  consists 
in  a  misapprehension  of  what  is  the  right  of  a  citizen  under 
our  election  laws.  In  one  sense,  if  he  is  a  legal  voter  he  has 
the  right  to  vote,  and  is  injured  if  deprived  of  it;  but  the  law 
has  appointed  a  means  whereby  his  right  to  vote  is  decided, 
and  for  that  purpose  has  provided  judges  to  determine  that 
question,  and  has  also  provided  the  most  careful  guaranties 
for  a  proper  discharge  of  duty  by  the  judges,  by  the  mode  of 
their  selection  and  their  oaths  of  office.  In  all  governments^ 
power  and  trust  must  be  reposed  somewhere;  all  that  can  be 
done  is  to  define  its  limits  and  provide  means  for  its  proper 
exercise.  When  the  act  in  question  is  that  of  a  judicial  officer, 
all  that  the  law  can  secure  is  a  guaranty  that  they  shall  not 
with  impunity  do  wrong  willfully,  fraudulently,  or  corruptly. 
If  they  do  so  aoty  they  are  liable  both  civilly  and  criminally; 
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bat  for  an  error  of  judgment  they  are  not  liable,  either  civilly 
or  criminally.  If  the  citizen  has  had  a  Mr  and  honest  exer- 
cise of  judgment  by  a  judicial  officer,  in  his  case,  it  is  all  the 
law  entitles  him  to,  and  although  the  judgment  may  be  errone- 
ous and  the  party  injured,  it  is  damnum  absque  injuria^  for 
which  no  action  lies. 

This,  in  our  opinion,  is  the  most  reasonable  rule,  and  it  will 
be  found  supported  by  the  weight  of  authorily,  both  in  Eng- 
land and  in  this  country. 

Judgment  affirmed. 

Juson  OF  ELBOnoK  asm  not  Rxsponbiblb  fOB  AzmHDra  Mobb  thajt 
HoifBST  AND  Faithful  Exbbgibk  of  Judomknt,  bat  they  are  liaUe  wbas 
they  act  willfnlly,  frandnlentiy,  or  corniptly:  See  Jenktna  t.  Waldrom,  6  Am. 
Deo.  359;  Wheeler  t.  PaUenon,  8  Id.  41;  Paitenon  ▼.  lyAiUernie,  54  Id.  664; 
Morgan  ▼.  Dudley,  68  Id.  735;  oompare  Ca^en  t.  Frnta^,  23  Id.  632.  13m 
principal  oaee  la  cited  to  this  point  in  Elbm  ▼.  WUaon,  33  Md.  146;  Frie^f. 
JTamt//,  34  Id.  804;  ^fttfe  y.  liefer,  62  Id.  357;  ilneierKm  v.  JBofer,  23  Id.  6211 
QoeUhtM  T.  MaUhewmmf  61  K.  Y.  440;  but  oompare  the  dedaion  in  the  lasl 


Thk  FEmoiPAL  OASX  IS  QUOTED  in  Hiss  ▼.  SUOe^  24  Md.  562;  to  the  pokl 
that  a  judicial  officer  ifl  not  liable  civilly  or  criminally,  nnleaa  he  aoU  will- 
fally,  fraudulently,  or  corruptly;  and  see  it  cited  to  subitaattally  the  bum 
effect  in  Rayntford  ▼.  Phelpe,  43  Mich.  345.  It  ia  alao  dted  in  JSardeity  ▼. 
Tafi,  23  Md.  530,  to  the  point  that  the  willful,  fraudulent^  or  corrupt  ref^iad 
of  a  vote  by  judges  of  election,  or  a  like  denial  of  regiatration  by  the  offiaen 
appointed  to  regiater  voters,  can  be  adequately  compenaated  for  in 
at  law. 


Fulton  v.  Maccraoken. 

[18  Mabyland,  028.  J 

Pionar  should  Dbsignatx  ob  Idkntift  Note  to  Which  It  RxFDta^  wfaleh 
ia  UBually  done  by  putting  on  it  a  copy  of  the  note;  but  if  the  original 
note  itadf  be  annexed,  and  referred  to  in  the  body  of  the  protea^  it  if 
sufficient. 

Protest  is  Sufficient  to  Admit  It  as  Evidence,  if  MEMORAHDaii  n  In- 
dorsed THEREON  of  the  maker  of  the  note,  amount,  and  date  of  proteii 

Notary's  Name  mat  be  Printed  to  Noticb  of  PaansT,  inatead  of  being 
aigned  by  him  in  hia  own  handwriting.  All  that  ia  required  ia  tiiat  tha 
notarial  certificate  should  appear  to  be  the  act  of  the  officer. 

Xbstimont  of  Witness  is  Sufficiently  Definite  to  be  Submired  to 
Jury,  where,  after  testifying  cautiously  and  hesitatingly  aa  to  aendiiig 
notioea  of  proteat»  he  aaid  on  eroaa-ezamination  that  while  he  had  no 
doubt  that  he  did  mail  the  noticea,  he  could  not  aay  that  he  diatinctly 
remembered  the  precise  fact. 

Attorney  may  Testify  that  He  Broitoht  Suit  for  Certain  Firm,  reoov* 
ered  judgment,  collected  the  money,  aud  paid  it  over  to  a  peraoo,  la 
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whom,  he  vis  dlieeted  to  pay  it^  by  the  letter  ud  nwlgnmnrt  of  one  «l 
tlM  fizm.    The  facte  are  not  priyileged  commimicatiaiia  from  his  olientat 

Fbatib  18  'Ebbonbous  Whigb  Iongrbs  Ezistbncb  of  Fact  of  which  there 
WIS  evidence  proper  to  be  submitted  to  the  jniy  and  is  baaed  npcn  tfas 
theofy  that  another  fact  exists. 

PlUTBB  D  BOT  Ebbonbous^  a8  AasuiONO  EziSTBBCB  ov  Pabtnbbbhip,  whers 
the  jury  are  left  to  find  that  the  note  raednpon  was  **  discounted  for  the 
nse  and  benefit  of  the  defendants,  vnder  the  firm  name  of  Folton  and 
Umn,  and  that  they  receiyed  the  proceeds  of  said  note." 

NonoB  or  Dxbhobob  of  Notb  is  bot  Kbobssart  to  entitie  an  aocommoda- 
tioa  indoraer  to  recover  from  prior  parties  on  the  paper  for  whcse  benefit 
the  note  was  indorsed. 

AflsUHPBiT.  The  facts  are  sufficiently  stated  in  the  opinion, 
with  the  exception  that  the  plaintiff  offered  in  evidence  the 
deposition  of  one  Corwine,  which  stated  that  he  had  brought  a 
suit  at  Cincinnati,  in  June,  1849,  lor  Fulton  and  linn,  recoY- 
ered  judgment,  collected  Uie  money,  and  paid  it  oyer  to  Mao- 
cracken,  to  whom  Fulton  had,  by  letter  and  assignmenti 
directed  him  to  pay  it. 

Edward  0.  HinUey  and  F.  W.  Brwney  for  the  appellant 
W.  M.  X.  Marshall  and  /•  Dean  SmUhj  for  the  appellee. 

By  Court,  Babtol,  J.  This  is  an  action  on  a  promissory 
note,  brought  by  the  appellee  against  the  appellant  and  one 
John  M.  Idnn,  as  partners,  constituting  the  firm  of  Fulton  and 
Linn.  Linn  being  returned  nan  eaty  the  cause  proceeded  against 
the  appellant,  and  this  appeal  is  taken  from  the  judgment  ren- 
dered against  him.  Li  the  progress  of  the  trial  six  bills  of 
exception  were  taken. 

The  note  sued  on  was  for  two  thousand  dollars,  dated  Cin* 
dnnati,  July  10,  1849,  made  by  William  Bradley,  at  ninety 
days,  payable  to  the  order  of  Sumner  Clark,  at  the  office  of  the 
Ohio  Life  and  Trust  Company,  New  York;  Sumner  Clark  in* 
dorsed  the  note  to  Fulton  and  Ldnn,  who  indorsed  it,  procured 
the  indorsement  of  the  appellee  Maccracken  thereon,  for  their 
accommodation,  and  obtained  a  discount  of  the  note  for  their 
use  at  the  Hocking  Valley  Bank,  of  Lancaster,  Ohio,  of 
which  bank  William  Blade,  Jr.,  was  cashier.  Blade  specially 
indorsed  the  note  as  follows:  — 

^Pay  to  J.  Punnett,  cashier,  or  order. 

"Wm.  Sladb,  Jb.,  Cashier.'*  ^ 

The  note  was  duly  presented  and  dishonored,  and  being  re- 
turned to  the  Hocking  Valley  Bank,  was  paid  by  the  plaintiff. 
To  prove  the  partnership,  the  appellee  offered  at  the  trial  a 
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record  of  a  soit  brought  at  Cincinnati,  June,  1849,  by  Ljmiin 
Fulton  and  John  M.  Linn,  as  partners,  under  the  firm  name 
of  Fulton  and  Linn,  against  John  R.  Betts  and  others;  which 
evidence  was  admitted  by  the  court,  without  objection  on  the 
part  of  the  appellant.  To  prove  the  presentment  and  non- 
payment of  the  note,  he  offered  the  protest  made  by  the  notary 
public,  to  the  admission  of  which,  in  evidence,  the  appellant 
took  his  first  bill  of  exceptions. 

The  protest  is  in  the  usual  form,  stating  that  ''the  original 
promissory  note,  hereto  annexed,"  was  presented  to  one  of  the 
clerks  in  the  office  of  the  Ohio  Life  and  Trust  Company,  in 
the  city  of  New  York,  and  payment  thereof  demanded  of  him, 
which  he  refused,  saying,  '^No  funds."  The  only  objection 
made  to  the  protest  is  that  ''it  contains  no  copy  of  the  note 
presented  for  verification  or  identification,  but  only  refers  to  a 
note  annexed." 

The  act  of  1837,  chapter  253,  makes  the  protest  of  a  notary 
public,  duly  made,  prima  facie  evidence  of  the  (acis  stated  in 
it.  It  is  necessary  that  it  should  designate  or  identify  the  note 
to  which  it  refers;  this  is  usually  done  by  putting  on  it  a  copy 
of  the  note.  But  if  the  original  note  itself  be  annexed,  as  was 
probably  done  in  this  instance,  and  be  referred  to  in  the  body 
of  the  protest,  that  would  be  sufficient.  As  it  appears,  how- 
ever, in  the  bill  of  exceptions,  the  protest  is  without  the  note, 
or  a  copy  of  it.     But  on  the  back  is  this  indorsement:  — 

"Wm.  Bradley  —  note,  dolls.  2,000  — for  W.  Blade,  Jr^ 
Cash'r.    Protested  Oct.  11,  1849. 

"J.  P.  GiBAUD  Foster, 
"Notary  Public  and  Attorney  at  Law." 

In  our  opinion,  this  indorsement  is  a  sufficient  memorandum 
to  show  that  the  protest  referred  to  the  note  sued  on,  and 
therefore  that  the  protest  was  properly  admitted  as  evidenoe, 
under  the  act  of  assembly. 

The  second  exception  is  to  the  admission  in  evidence  of  the 
notice  of  protest,  given  by  the  notary.  No  objection  is  made 
to  the  form  or  contents  of  the  notice,  but  it  is  contended  the 
name  of  the  notary  ought  to  have  been  signed  by  himself,  in 
his  own  handwriting,  instead  of  being  printed.  In  our  opin- 
ion, this  exception  is  not  well  taken;  all  that  is  required  is, 
that  the  notarial  certificate  should  appear  to  be  the  act  of  the 
officer.  In  Mwaroe  v.  Woodruffs  17  Md.  159,  we  decided  that 
such  official  acts  may  be  performed  by  a  clerk  employed  by 
the  notary;  his  name  need  not  be  signed  by  hia  own  hand; 
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it  is  sufficient  that  it  be  affixed  by  his  authority  or  direction ; 
he  may  employ  the  hand  of  a  clerk  for  that  purpose,  or  a 
printing-press. 

The  third  exception  was  taken  to  the  admission  of  the 
depositions  of  Giraud  Foster,  the  notary,  with  reference  to  the 
sending  of  notices  of  protest.  In  the  argument  of  the  cause 
in  this  court,  we  did  not  understand  the  appellant's  counsel 
as  insisting  upon  this  exception,  and  we  think  there  was  no 
error  in  admitting  the  evidence.  The  fact  that  the  notary's 
name  was  affixed  in  print,  as  we  have  before  said,  is  no  valid 
objection,  nor  do  we  consider  any  of  the  other  objections  made 
by  the  appellant  to  this  evidence  as  valid  or  supported  by 
authority. 

The  fourth  exception  presents,  for  our  consideration,  the  tes- 
timony of  the  cashier,  William  Slade,  Jr.,  which,  it  is  con- 
tended, was  improperly  admitted,  because  it  is  alleged  to  be 
mere  vague  and  indefinite  impressions  of  the  witness,  without 
any  distinct  knowledge  or  recollection  of  the  facts  about  which 
he  testified.  This  exception  was  very  earnestly  and  ably 
pressed  by  the  appellant's  counsel  in  the  argument.  But  after 
the  best  consideration  we  have  been  able  to  give  the  subject, 
and  to  the  authorities  adduced,  we  are  of  opinion  the  testi- 
mony was  properly  admitted.  It  is  impossible  to  read  the 
witness's  testimony  without  being  struck  with  his  cautious  and 
hesitating  manner  of  stating  his  recollection  and  belief.  Tak- 
ing the  whole  together,  however,  we  think  it  was  sufficiently 
definite  to  be  submitted  to  the  jury.  The  main  fact  which  the 
witness  was  called  to  prove  was  the  sending  of  notices  of  pro- 
test to  the  several  indorsers  of  the  note.  He  states  "that  the 
plaintiff  took  up  the  note  after  his  liability  was  fixed  by  no- 
tice of  non-payment,  which  notice  came  in  same  envelope  with 
other  notices,  and  was,  as  witness  thinkSi  served  on  the  plain- 
tiff by  himself." 

In  answer  to  the  cross-interrogatory  by  defendant,  '^  whether 
the  witness  had  any  distinct  and  positive  recollection  that  he 
mailed  any  notices  of  protest  to  the  indorsers  of  said  note,  in 
the  manner  and  at  the  time  mentioned  in  his  answers,  to  the 
direct  interrogatories  contained  in  this  deposition,"  the  witness 
stated  ''that  while  he  had  no  doubt  that  he  did  mail  such  no* 
fcices,  he  could  not  say  that  he  distinctly  remembered  the  pre- 
cise fact."  This  was  competent  evidence  to  be  submitted  to 
the  jury,  whose  province  it  was  to  determine  its  weight  and 
oredibility,  and  to  pass  upon  its  sufficiency  to  prove  the  fact 
sought  to  be  established. 
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Mugow  T.  From,  40  Id.  142;  8pcum  v.  BaUaeO,  46  Id.  S46s  Bmgm  r.  Fra^ 
{and;  59  Id.  408|  BUMigkion  v.  Amm,  60  Id.  605;  Uwkkm  /Ub  Bmk  ▼.  X«» 
«rti,  69  Id.  49. 

GomcuNiOATKnn  to  AnoBvar,  whxh  PainuBaaD:  See  AUem  ▼.  irnrriM% 
7S  Am.  Deo.  802;  Hunter  ▼.  Ifcrfm^  Id.  543^  and  notM  to  these  CMts,  x«i» 
ring  to  prior  deoirioni. 
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AmAL  FBOM  QRDaa  or  Daoaaa  ov  Orprahs*  Ooubt  xat  bb  Takui  if 
AHT  Paasoir,  in  Maryland,  on  whose  interest  such  order  or  decne  hai  a 
tendency  to  operate  injnriooaly;  bat  such  person  must  show  that  he  hat 
an  interest  in  the  subject-matter  of  the  decree  or  decision  appealed  frosk 

DaouiONS  of  Orphans'  Courts  arb  Final,  ir  not  Appbalbd  vboii,  ia 
matters  m  rem,  such  as  the /actum  of  a  will,  where  ■a1*«»«  proof  has  beaa 
resorted  to;  and  issnes  involving  the  same  questioiia  will  aol  ha  dil» 
ndned  a  seooad  time. 

Obb  Bboombs  Pabtt  to  Rboobd  and  mat  bb  Congludbd  bt  It,  if  ht 
avails  himself  of  the  provisions  of  the  Maryland  code,  and  places  hio^ 
self  in  a  condition  to  appeal,  by  immediately  notifying  his  intention,  aal 
having  the  testimony  reduced  to  writing,  at  his  expense. 

To  Mass  Record  of  Formkh  Trial  Evidencb  to  CongludbAnt  Mat* 
TBR  IN  IssuB  BBTWEKN  PARTIES,  it  should  appear  by  the  record,  or 
other  proof,  that  the  same  matter  was  in  issue  and  decided  at  the  fonnsr 
trial,  between  the  same  iiarties. 

Bropfels  MUST  BB  RECIPROCAL  AND  BiND  BoTQ  Pabtdes.  Iliey  opents 
only  on  parties  and  privies  in  blood  or  estate,  and  can  be  naed  neither  bf 
nor  against  strangers. 

All  Persons  abb  Equallt  Concluded  bt  Same  Judicial  Pbocbbdino^ 
who  are  represented  by  the  parties  and  claim  under  them,  or  in  privity 
with  them. 

Pabties,  in  Labobb  Sense,  abb  All  Persons  hating  Right  to  Contbok 
Pbocebdings,  to  make  defense,  to  adduce  and  cross-examine  witnesses 
and  to  appeal  from  the  decision,  if  an  appeal  lies.  Only  thoee,  therefor^ 
who  have  enjoyed  all  of  these  privileges  collectively  should  be  concluded 
by  decision,  judgment,  or  decree. 

Administbatob  has  No  Interest  in  Establishino  Fact  of  Advancemet^ 
and  cannot  be  said  to  be  a  party  in  interest. 

Maxtbb  in  Avoidance,  Denied  bt  General  Repugation,  must  be  Pbovbo^ 

Appeal  from  ^  pro  forma  decree  of  the  orphaDs'  court  of  tha 
city  of  Baltimore,  dismiBsing  the  appellant's  petition.  Tha 
facts  are  stated  in  the  opinion. 

A.  H.  Hobb$y  for  the  appellant. 

Robert  O.  Barry  and  Thomas  DonoMaon,  for  the  appelleea. 

By  Court,  Bowie,  C.  J.  This  was  a  petition  filed  in  tha 
orphans'  court  of  Baltimore  city,  by  the  appellant,  on  tha 
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2Sth  of  November,  1861,  against  the  appellees,  as  administra- 
tor and  next  of  kin  of  William  Cecil,  deceased,  charging  that 
Owen  Cecil,  as  administrator,  was  about  to  make  distribution 
of  his  intestate's  estate,  of  which  the  appellant  and  appellees 
were  co-distributees;  that  the  defendants  had  received  certain 
advancements,  in  cash  and  negroes,  and  praying  the  same 
might  be  brought  into  hotchpot.  The  appellees  Owen  and 
William  answered,  and  denied  they  had  received  any  ad- 
vancements. 

The  appellees  Harrington  and  Hooper,  by  their  answer,  in- 
sisted that  by  an  order  passed  by  the  orphans'  court,  in  the 
eause  of  William  Cecil,  Thomas  Owens,  and  Owen  Cecil,  ad- 
ministrator, against  the  said  Harrington  and  Hooper,  on  the 
27th  of  November,  1861,  the  question  was  fully  adjudicated 
and  disposed  of;  they  admit  the  receipt  of  four  thousand  five 
hmidred  dollars,  but  aver  that  it  was  given  to  them  by  said 
deceased  for  services  rendered;  in  reference  to  the  negroes, 
they  claim  to  hold  them  under  bills  of  sale.  To  these  answers 
a  replication  was  filed,  stating,  inter  alia^  that  the  appellant's 
petition  was  exhibited  and  filed  some  time  before  the  alleged 
adjudication  in  the  cause  above  referred  to;  that  he  was  not  a 
party  to  that  cause,  not  notified  or  summoned  to  appear,  and 
for  tiiese  causes  was  not  estopped  or  concluded  thereby.  The 
replication  took  issue  upon  the  other  averments  as  to  advance- 
ments. 

At  the  trial  of  the  cause,  each  party  having  read  his  plead- 
ings, the  petitioner  called  his  witnesses,  and  was  about  to 
proceed  to  examine  them,  when  the  court  decided  they  would 
hear  no  evidence  in  regard  to  the  sums  charged  to  have  been 
advanced  to  Mrs.  Hooper  and  ^Irs.  Harrington,  whereupon 
the  appellant  took  a  pro  forma  decree  dismissing  said  petition, 
and  prayed  an  appeal. 

The  appellant  contends  he  is  not  bound  by  proceedings  in 
the  orphans'  court  between  the  co-distributees,  to  which  he 
was  not  a  party  on  the  record.  The  appellees  insist  that  the 
ends  sought  to  be  attained  by  the  petition  filed  by  the  appel- 
lant were  the  same  with  those  set  forth  in  the  petition  of  the 
appellees,  and  the  orphans'  court  were  right  in  refusing  to 
bear  testimony  upon  the  same  subject-matter  on  which  it  had 
passed  judgment;  and  the  question  is,  whether  the  same  mat- 
ter may  be  inquired  into  in  the  orphans'  courts,  totiea  quotie$^ 
as  there  are  persons  interested.  The  courts  of  this  state,  in 
consideration  of  the  peculiar  nature  of  the  jurisdiction  ol 


Cecil  v.  Cecil.  [Maryland, 

wphantf  oonrtSy  and  the  informality  of  proceedings  therdn, 
have  held  that  "  any  person  on  whose  interests  any  order  or 
decree  of  the  orphans'  court  has  a  tendency  to  operate  inja- 
riously  may  appeal  therefrom:  Parker  v.  Owynriy  4  Md.  ^ 
Yet  they  must  show  they  have  an  interest  in  the  Bubject-matF 
ter  of  the  decree  or  decision  appealed  from:  Roffar  v.  SUm^ 
9ir$etj  6  Id.  303.  In  matters  in  remj  such  as  .the  factum  of  a 
will)  where  solemn  proof  has  been  resorted  to,  their  decisioDS 
are  final,  if  not  appealed  firom;  and  issnes  inyolving  the  same 
questions  will  not  be  sent  a  second  time:  Pegg  v.  Warford^  4  Id. 
385. 

The  code,  art.  6,  sec.  40,  prescribes  a  mode  by  which  ap- 
peals shall  be  taken  in  cases  of  summary  proceedings.  "  If 
the  decree,  order,  decision,  or  judgment  shall  have  been  given 
<Mr  made  on  a  summary  proceeding,  and  on  the  testimony  of 
witnesses,  the  party  shall  not  be  allowed  to  appeal  unless  be 
shall  immediately  notify  his  intention,  and  request  that  the 
testimony  be  reduced  to  writing;  and  in  such  case,  the  depo- 
sitions shall  be  at  the  cost  of  the  party  making  the  request" 

If  the  party  avails  himself  of  the  provisions  of  the  code,  and 
places  himself  in  a  condition  to  appeal,  by  immediately  noti- 
fying his  intention,  and  having  the  testimony  reduced  to  writ- 
ing, at  his  expense,  he  then  becomes  a  party  to  the  record,  and 
may  be  concluded  by  it.  But  as  far  as  the  record  discloses  the 
facts  in  this  case,  it  is  not  shown  that  the  appellant  was  a  party 
to  the  cause,  the  decree  in  which  is  relied  on  as  conclusive;  on 
the  contrary,  it  is  manifest  it  was  a  decree  in  a  cause  in  which 
appellant  was  neither  complainant  nor  defendant.  The  an- 
-swer  relies  on  an  order  passed  by  the  orphans'  court,  in  a 
eause  of  William  Cecil,  Th&mas  Owens,  and  Owen  CecQ,  ad- 
ministrator, against  Mary  Ann  Harrington  and  CaroUne 
Hooper.  The  record  is  not  pleaded  protU  patet  per  reeordwm^ 
4X  made  a  part  of  the  answer. 

It  is  a  well-settled  principle,  that,  to  make  the  record  of  a 
former  trial  evidence  to  conclude  any  matter  in  issue  between 
the  parties,  it  should  appear  by  the  record  or  other  proof  that 
the  same  matter  was  in  issue  and  decided  at  the  former  trial 
between  the  same  parties:  Oarroti  v.  Johnsarij  11  Gill  A  J.  173 
[35  Am.  Dec.  272].  Estoppels  must  be  reciprocal,  and  bind 
both  parties.  They  operate  only  on  parties  and  privies  in 
blood  or  estate,  and  can  be  used  neither  by  nor  against  stran- 
gers. He  that  shall  not  be  concluded  by  the  record  or  other 
matter  shall  not  conclude  another  by  it:  Alexander  Y^WaUer^ 
8  Gill,  247  [60  Am.  Dec.  6881. 
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Justice  reqnires  that  every  cause  be  once  fairly  and  impar- 
tially tried;  but  the  pubUc  tranquillity  demands  that,  having 
been  once  so  tried,  all  litigation  of  that  question,  and  between 
those  parties,  should  be  closed  forever.  It  is  also  a  most  ob- 
vious principle  of  justice,  that  no  man  ought  to  be  bound  by 
proceedings  to  which  he  was  a  stranger;  but  the  converse  of 
this  rule  is  equally  true,  that  by  proceedings  to  which  he  was  net 
a  stranger  he  may  well  be  held  bound.  Under  the  term  "  par- 
ties," in  this  connection,  the  law  includes  all  who  are  directly 
interested  in  the  subject-matter,  and  had  a  right  to  make  de- 
fense, or  to  control  the  proceedings  and  to  appeal  from  the 
judgment  This  right  involves  also  the  right  to  adduce  testi- 
mony and  to  cross-examine  the  witnesses  on  the  other  side. 
Persons  not  having  these  rights  are  regarded  as  strangers  ie 
the  cause.  But  to  give  full  effect  to  the  principle  by  which 
parties  are  held  bound  by  a  judgment,  all  persons  who  are 
represented  by  the  parties,  and  claim  under  them  or  in  privity 
with  them,  are  equally  concluded  by  the  same  proceedings: 
1  Greenl.  Ev.,  sees.  522,  523. 

In  regard  to  the  decrees  and  sentences  of  courts  exercising 
any  branches  of  ecclesiastical  jurisdiction,  the  same  general 
principles  govern  which  we  have  already  stated.  The  prin- 
cipal branch  of  this  jurisdiction  in  existence  in  the  United 
States,  is  that  which  relates  to  matters  of  probate  and  admin- 
istration. And  as  to  these,  the  inquiry,  as  in  other  cases,  is, 
whether  the  matter  was  exclusively  within  the  jurisdiction  ot 
the  court,  and  whether  a  decree  or  judgment  has  directly  been> 
passed  upon  it.  If  the  affirmative  be  true,  the  decree  is  cod-^ 
elusive.  Where  the  decree  is  of  the  nature  of  proceedings  in 
reroj  as  is  generally  the  case  in  matters  of  probate  and  admin- 
istration, it  is  conclusive,  like  those  proceedings,  against  all 
the  world.  But  where  it  is  a  matter  of  exclusively  private 
litigation,  such  as  in  assignments  of  dower  and  some  other 
eases  of  jurisdiction  conferred  by  particular  statutes,  the  de» 
cree  stands  upon  the  footing  of  a  judgment  at  common  law; 
1  Greenl.  Ev.,  sec.  650. 

The  preceding  citations  fully  and  forcibly  announce  the 
general  principles  which  govern  judicial  tribunals  upon  the 
question  of  res  adjudicata,  A  cardinal  condition  is,  that 
the  judgment  should  be  between  the  same  parties  and  upon 
the  same  matter  directly  in  question. 

'^  Parties,  in  the  larger  sense,  are  all  persons  having  a  right 
to  control  the  proceedings,  to  make  defense,  to  adduce  and 
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cross-examine  witnesses,  and  to  appeal  from  the  decisioii,  if 
an  appeal  lies":  1  Greenl.  Ey.,  sec.  635. 

All  these  privileges  (not  any  one  of  them)  are  essential  to 
the  assertion  and  protection  of  private  rights,  and  the  investi- 
gation of  the  truth.  Only,  therefore,  those  who  have  enjoyed 
them  collectively  should  be  concluded  by  a  decision,  judg- 
ment, or  decree.  It  is  true,  privies  in  blood,  in  law,  and  estats 
are  governed  by  the  same  rule.  The  petitioner  in  this  case, 
not  being  a  party  in  the  larger  sense,  it  remains  to  inquire 
whether  he  is  a  privy  in  estate  or  interest.  No  one,  in  {his 
state,  can  claim  a  share  or  interest  in  the  personal  estate  of 
an  intestate,  except  through  an  administrator.  It  is  the  ad- 
ministrator's duty  to  get  in  the  personal  estate  of  the  deceased 
for  distribution. 

Advancements,  however,  do  not  go  into  the  inventory,  and 
constitute  no  part  of  the  assets  for  payment  of  debts,  nor  io- 
crease  the  fund  on  which  the  administrator's  commission  ie 
allowed.  It  is  optional  with  the  party  advanced,  whether  he 
will  come  into  hotchpot.  The  administrator  has  no  interest 
in  establishing  the  fact  of  advancement,  and  cannot  be  sud 
to  be  a  party  in  interest.  It  is  wholly  immaterial  to  him 
whether  money  or  other  property,  given  by  his  intestate,  be 
brought  into  the  settlement  or  not.  The  aggregate  of  the 
estate,  as  far  as  he  is  concerned,  is  neither  increased  nor 
diminished.  In  the  absence  of  all  motive  to  protect  the  rights 
of  the  distributees,  it  would  be  hazardous  to  extend  the  priv- 
ity of  interest  in  law,  where  there  is  no  common  interest  in 
fiict,  and  conclude  a  party  in  interest  by  a  constructive  repr^ 
sentation. 

The  petitioner  might,  by  adopting  certain  preliminarieSi 
had  he  been  notified  in  time,  have  entitled  himself  to  the 
cumulative  remedy  of  appeal;  but  that  right,  it  has  been  wdl 
said,  would  be  nugatory  and  nominal,  without  the  right  of 
producing  evidence,  cross-examining  the  respondents'  witr 
nesses,  and  controlling  the  conduct  of  the  cause  in  such  a 
manner  as  to  enable  the  appellate  court  to  determine  whether 
the  decree  appealed  from  was  erroneous  or  not 

The  petition  in  this  case  charges  certain  specific  advance 
ments,  in  cash,  notes,  and  negroes.  The  answers  of  Harring- 
ton and  Hooper  admit  the  receipt  of  the  amounts  specified  in 
the  petition,  but  aver  and  are  ready  to  prove  that  said  sums 
were  paid  in  consideration  of  services  rendered.  As  to  the 
slaves  mentioned  in  said  petition,  the  respondents  mllegad 
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Ihey  held  them  by  bills  of  Bale,  copies  of  which  were  ex- 
hibited. To  which  answers  a  replication  was  filed  denying 
Ihe  services,  and  declaring  the  bills  of  sale  were  voluntary 
and  without  consideration. 

In  the  case  of  Stewart  v.  Pattisouj  8  Gill,  64,  the  court  said: 
^  If  money  is  delivered  by  a  parent  to  a  child,  it  will  be  pre- 
•omed  to  be  an  advancement."  Here  the  allegation  of  the 
petition  is  admitted,  that  they  received  certain  specific  sums 
of  money,  and  certain  negroes.  Does  the  qualification  an- 
nexedy  ^'that  they  aver  and  are  ready  to  prove,"  etc.,  so  neu- 
tralize the  admissions  as  to  render  them  inoperative  to  support 
the  presumption  of  law,  until  proof  to  the  contrary  is  ofieredT 
Matter  in  avoidance,  denied  by  the  general  replication,  must 
be  proved:  Salmon  ▼.  Claggett^  3  Bland,  125. 

An  answer  will  not  support  matter  set  up  in  avoidance  or 
discharge,  where  the  matter  of  avoidance  is  a  .distinct  &ct; 
in  such  case,  the  defense  must  be  proved:  Oibson  v.  Mo- 
Cormiekj  10  Gill  &  J.  65.  These  decisions  make  it  obvi- 
ous the  orphans'  court  erred  in  assuming  there  was  no 
evidence  before  them  to  sustain  the  petition,  and  whether  the 
■ame  was  dismissed  upon  the  plea  of  rea  adjudieatay  or  upon 
the  ground  of  want  of  evidence,  we  think  the  decree  below 
■hould  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Decree  reversed,  and  cause  remanded. 


Thb  rtastOFMis  cas%  m  it  again  oanM  before  the  oourt^  ia  reported  ia  Ceefl 
▼.  CeeO,  20  Md.  163. 

DacBMMB  or  Probatb  Ooubtb,  how  Fab  Jvsqiibntb  or  Bmx  flee  note 
•o  Street  ▼.  Augut(a  Ine,  efe.  Co,,  76  Am.  Deo.  722.  The  priodpal  caae  ia 
footed  in  Levy  ▼.  Levy,  28  Md.  31,  to  the  effect  that  in  mattera  in  rem,  anoh 
aa  the  /actum  of  a  wiU,  where  ademn  proof  haa  been  resorted  to,  the  deciaiona 
are  final,  if  not  appealed  from,  and  iasnea  involving  the  lame  qneationa  will 
■ot  be  aent  a  aeoond  time. 

FOBMSB  JUDGMSNT  IS  COJXCLVSm  UPON  SaMX  MaITEB  BKTWXUr  PaBTIM 

AVD  Puvna:  Doty  ▼.  Broum,  53  Am.  Dec.  350,  and  note;  Shidmry  ▼•  Conmr, 
Id.  825;  Shnery  ▼.  Foukr,  63  Id.  627;  Ncrttm  v.  Doherty,  Id.  758;  Hcrtm  ▼. 
Crkel^/Uld,  65  Id.  701;  Lord  r.  Chadboarne,  66  Id.  290;  ThmoMtm  ▼.  Odmn, 
68  Id.  150;  OroMmeyer  ▼.  Beeaon,  70  Id.  309;  ElUe  v.  Clarhe,  Id.  603;  TadhA 
T.  Jbdet,  73  Id.  213;  Warwick  ▼.  Underwood,  75  Id.  767.  Where  the  partiea 
and  the  anbject-matter  are  the  same,  a  decree  in  a  former  suit  ia  admiaaible 
in  evidenoe  in  a  pending  one:  CJageU  ▼.  Eaeterday,  42  Md.  627;  bnt  to  make 
a  record  evidence  to  conclude  any  matter,  it  should  appear  by  the  record,  or 
kj  other  prod^  that  the  matter  waa  in  isaue  in  that  suit:  WkUehMtrH  t.  Boger% 
n  Id.  5U»  both  citing  the  principal  caae. 
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JwiMimiTB  ABM  BcrDOrO  UTON  PaBTIBB  AKD  PeIYIBS  09LT:  Lofd  ▼.  CkaiF 
hwme,  66  Am.  Dec.  290;  Detridt  ▼.  AHgait,  68  Id.  584;  WMtne^  t.  Higgim, 
70  Id.  748;  Lipmxmib  r.  PoaUO,  TI  Id.  651,  and  notes  to  thoM  cbbm.  Ajvdg- 
ment  is  not  binding  on  a  person  who  is  neither  a  party  nor  a  privy  to  thi 
suit:  NiUer  ▼.  Joknmm,  27  Md.  12,  citing  the  principal  case. 

pABTnn  AND  PRiYiBa,  Who  abb,  so  as  to  bb  Bouitd  bt  Jui^giibht:  80s 
Ligmeomb  t.  PoUeU,  77  Am.  Deo.  661;  Whuton  ▼.  Weatfiddt,  68  Id.  278;  nets 
to  Howard  r.  Ketmedy'a  Eain^  39  Id.  311.  The  principal  case  is  cited  in 
McESntk  ▼.  BaUmore  etc  R.  B.,  28  Md.  174,  to  the  point  that  the  tern 
''parties,"  Is  not  restricted  to  those  who  appear  as  pUintiffs  and  dafendanti 
vpon  the  record,  but  includes  those  who  are  directly  interested  in  the  sabjeot- 
oiatter  of  the  soit^  know  of  its  pendency,  and  have  the  rig^t  to  oontrQl,  dirssl^ 
sr  defend  it. 

Thb  fbibcipal  oabb  is  albo  gitbd  in  Clarl  t.  WUmm,  27  Md.  700l  totiM 
point  that  it  is  a  presumption  of  law,  liable,  however,  to  be  rebutted  by  evi- 
dence, that  a  gift  from  parent  to  child,  unexplained  at  the  tima,  or  a  coa- 
reyanoe  which  Is  silent  as  to  its  design,  is  an  advaaoemant. 
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WBlflBH  OoBTBACT,  A8  EvIDBNCBD  BT  BON'DS  AKD  MoB3«AOB;  OAnOT  BB 

Vabibd^  in  the  absence  of  fraud,  accident,  or  mistake^  in  a  suit  to  fcrs- 
dose  the  mortgage,  by  evidence  of  a  parol  agreement  to  the  e£f6ct  that  at 
the  time  when  a  deed  of  the  land  was  made,  and  the  bonds  and  mortgsgs 
were  executed  to  secure  payment  of  the  purchase-money,  the  grantor 
promised  to  pay  off  an  existing  mortgage  on  the  land,  and  if  be  ahould 
fail  to  do  so^  the  grantee  might  retain  a  sufficient  sum  for  thftt  poiposs 
out  of  the  last  installmenta  of  the  price;  especially  when  such  evidenos 
is  introduced  to  raise  an  equity  against  an  assignee  of  the  mortgn^  in 
good  faith,  without  notice  or  knowledge  of  the  agreement. 

Pabol  Eyidbngb  to  Vabt  or  Contradict  Wrtetek  Cobtbact  n  Ihai>- 
XIB8IBLB  IK  Eqttitt,  as  wcll  as  at  law„  in  the  absence  of  frand,  aocidan^ 
or  mistake. 

SriFULATioira  IN  AoBEBiacNT  for  Sale  or  Land  must  bb  OonsEDSKBD  as 
DnoHABGBD  BT  ExBCUTiON  OF  GoNTBACT  by  the  acceptance  of  a  deed 
of  OQUTeyance  of  the  land,  and  the  giving  of  bonds  and  mortgage  to  securs 
the  purchase-money,  there  being  no  fraud,  mistake,  or  surprise  charged 
or  proved  in  the  transaction. 

Okabtbb  Who  Aogeftb  Dbed  with  Special  Warbabtt,  abd  Kjjuutbi 
Bonds  and  Mobtoaob  iob  Purchasb-monet,  cannot  Claim  Dbdco- 
TION  or  abatement  from  the  mortgage  debt  by  reason  of  an  ontstandiag 
incumbrance  on  the  land  within  the  warranty,  in  a  suit  brou^t  by  an 
assignee  to  foreclose  the  mortgage. 

Mobtoaob  of  Lands  is  Rboardbd  in  Egmrr  as  Mxbb  Saouurr  fob 
MoNBT,  a  chattel  interest  or  chose  in  action,  tne  debt  being  considered 
as  the  principal,  and  the  mortgage  as  the  accessory,  or  appnrtenaal 
thereto^ 

Abuonbb  of  Chosb  in  AonoN  not  Kbootiablb  Taxbb  It  Subject  10 
Equitibs  existing  against  it  in  the  hands  of  the  assignor,  at  th«  tuDS  «l 
the  assignmentL 
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Actual  Bvictiom  is  Nixsubabt  to  Ck>mmnm  Ditenbb  to  Action  fob 
PuBCHASB  PRICB  ov  Land^  on  the  ground  of  f ailnre  of  oonnderatioii  from 
a  defect  in  title,  where  a  deed  has  been  given,  and  the  purchaser  has 
entered  into  possession;  although  an  eriction  is  not  necessary,  where 
there  has  been  no  oonveyanoe.  The  grantee^  who  is  not  erioted,  bat  re- 
iBaiiiB  in  undisturbed  poesesason,  mnst  rely  on  his  ooTenants,  except  in 
OMeol  fraad. 

Bnx  in  equity  to  forecloee  a  mortgage.  The  fiurte  are  etated 
fat  flie  opinion. 

(Hho  ScoUf  for  the  appellant 

/.  T.  MeCuBough^  for  the  appellee. 

By  Gomrti  Babtol,  J.  On  the  third  day  of  July,  1851,  by 
artidiee  of  agreement,  Thomas  Keen  contracted  to  sell  to  Wil- 
liam Timms  a  tract  of  land  in  Cecil  County  for  five  thousand 
doUara*  Keen  bound  himself  to  convey  the  land  by  deed, 
with  general  warranty,  on  or  before  the  first  day  of  August, 
1851,  and  Timms,  on  his  part,  contracted  to  pay  five  hundred 
d<dlars  of  the  purchase-money  on  the  first  day  of  August,  1851, 
with  interest  on  the  whole  sum  from  the  date  of  the  articles, 
and  to  pay  the  residue  as  follows:  one  thousand  dollars  on  the 
first  day  of  May,  1852,  one  thousand  dollars  on  the  first  day  of 
May,  1853,  one  thousand  dollars  on  the  first  day  of  December, 
1854,  one  thousand  dollars  on  the  first  day  of  December,  1855, 
and  five  hundred  dollars  on  the  first  day  of  December,  1856. 
The  interest  on  the  whole  sum  remaining  unpaid  to  be  paid 
at  the  respective  times  mentioned;  and  to  secure  the  payment 
of  these  sums,  Timms  contracted  to  execute  his  bonds  and  a 
mortgage  of  the  land  purchased,  as  well  as  of  another  parcel 
of  land  belonging  to  him  in  Cecil  County. 

On  the  thirty-first  day  of  July,  1851,  Thomas  Keen  and  wife 
executed  a  deed,  conveying  to  Timms  the  land  mentioned  in 
the  articles  of  agreement,  with  a  covenant  of  warranty  against 
all  persons  claiming  under  the  said  Keen.  And  on  the  follow* 
ing  day  (the  Ist  of  August,  1851),  Timms  paid  the  sum  of 
five  hundred  dollars,  and  executed  six  bonds  to  secure  the 
payment  of  four  thousand  five  hundred  dollars,  and  interest, 
at  the  times  mentioned  in  the  articles  of  agreement,  four  of 
them  for  one  thousand  dollars  each,  and  two  for  two  hundred 
and  fifty  dollars  each.  At  the  same  time  a  mortgage  was 
executed  by  Timms,  which  is  not  exhibited  in  the  cause,  nor 
does  it  appear  in  proof  for  what  reason  it  was  canceled, 
destroyed,  or  abandoned.    Timms,  in  his  supplemental  answer, 
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alleges  that  it  was  deemed  defective.  And  on  the  sixteentli 
day  of  January,  1852,  the  mortgage  sued  on  was  executed,  in 
lieu  of  the  other,  describing  the  several  bonds  of  the  Ist  of 
August,  1851,  and  conditioned  for  their  payment. 

After  the  payment  by  Timms  of  all  the  bonds,  except  the 
last  three,  one  for  one  thousand  dollars,  and  two  for  two  hun- 
dred and  fifty  dollars  each,  Thomas  Keen,  the  mortgagee,  on 
the  eighth  day  of  December,  1856,  assigned  the  mortgage  to 
the  appellee,  William  Shannon,  and  transferred  to  him  the 
three  last  mentioned  bonds,  and  to  enforce  their  payment, 
Shannon,  on  the  twenty-third  day  of  December,  1856,  filed 
this  bill. 

The  defenses  relied  on  by  the  appellants  are  as  foUows:  It 
appears  that  in  January,  1856,  Timms  sold  and  delivered  to 
Keen  goods  to  the  amount  of  $74.02,  and  on  the  twenty-second 
day  of  May,  1856,  he  sold  and  delivered  to  Keen  a  horse  and 
yoke  of  oxen  at  the  price  of  $175,  and  claims  that  he  is  entitled 
to  have  these  sums  applied  as  credits  upon  the  mortgage  debt, 
by  virtue  of  an  agreement  and  understanding  made  at  the 
time  with  Keen,  the  mortgagee,  that  they  should  be  so 
applied. 

It  further  appears  from  the  proceedings  that  at  the  time  of 
the  sale  and  conveyance  of  the  land  in  question  by  Keen  to 
Timms,  there  was  an  outstanding  mortgage  on  the  same  land 
executed  by  Keen,  and  held  by  one  George  Davis,  dated  the 
twenty-ninth  day  of  December,  1849,  and  intended  to  secure 
the  payment  of  one  thousand  dollars,  with  interest,  one  half 
on  the  first  day  of  January,  1855,  and  one  half  on  the  first  day 
of  January,  1856;  and  the  appellant  contends  that  he  is  enti- 
tled to  have  abated  from  the  mortgage  debt  the  amount  due 
on  that  outstanding  mortgage  to  Davis,  a  portion  of  the  inter- 
est on  which  he  claims  to  have  paid  on  the  first  day  of  Janu- 
ary, 1857,  and  the  whole  of  the  principal  and  interest  cm  tlie 
sixth  day  of  October,  1857. 

This  claim  for  allowance  or  abatement  on  account  of  tlie 
mortgage  to  Davis  will  be  first  disposed  o£ 

In  the  argument,  it  was  based  on  several  grounds. 

1.  An  alleged  agreement  by  parol,  made  by  Keen  at  the 
time  the  deed  for  the  land  was  made,  and  the  bonds  and  mort- 
gage of  the  Ist  of  August  were  executed,  to  the  efiect  that  he 
would  pay  the  mortgage  debt  to  Davis,  and  if  he  should  fail  to 
to  do  so,  that  Timms  should  retain  a  suflicient  sum  for  thai 
purpose  out  of  the  last  installments  of  the  purchase-money. 
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To  prove  this  agreement,  the  testimony  of  the  witness,  Lloyd, 
was  adduced,  and  excepted  to  as  inadmissible,  because  it  varies 
or  contradicts  the  written  contract  between  the  parties  as  evi- 
denced by  the  bonds  and  mortgage.  An  examination  of  the 
authorities  cited  by  the  appellee  on  this  point  has  satisfied  us 
that  this  exception  is  well  taken,  and  that  the  parol  evidence 
is  wholly  inadmissible. 

In  this  case,  there  is  no  allegation  of  any  fraud,  accident,  or 
mistake  in  the  execution  of  the  bonds  or  mortgage,  and  in  the 
absence  of  such  allegation,  the  same  general  rule  prevails  in 
equity  as  at  law:  2  Story's  Eq.  Jur.,  sec.  1531;  Watkins  v. 
Stochett,  6  Har.  &  J.  435.  In  the  case  of  Parkhurst  v.  Van 
Corilandty  1  Johns.  Ch.  273,  Chancellor  Kent,  in  speaking 
of  this  rule  of  evidence,  said:  '^  But  I  apprehend  the  rule  to 
be  too  reasonable  and  too  well  settled  to  be  now  disturbed, 
that  when  an  agreement  is  reduced  to  writing,  all  previous 
negotiations  are  resolved  into  the  writing,  as  being  the  best 
evidence  of  the  certainty  of  the  agreement;  everything  before 
resting  in  parol  becomes  thereby  extinguished  or  discharged." 
Under  this  rule,  which  this  court  is  not  at  liberty  to  disregard, 
the  alleged  parol  agreement,  and  the  evidence  adduced  to 
prove  it,  must  be  entirely  excluded  from  our  consideration. 
In  no  possible  view  of  the  case  could  such  evidence  be  in- 
troduced to  raise  an  equity  against  this  complainant,  who  took 
his  assignment  in  good  faith,  without  any  notice  or  knowledge 
of  such  an  agreement. 

2.  As  to  the  articles  of  agreement  on  which  the  appellants 
next  rely,  it  is  only  necessary  to  say  that  the  contract  between 
the  parties  having  been  executed,  by  the  acceptance  of  the 
deed  of  conveyance  of  the  land  and  the  execution  of  the 
bonds  and  mortgage  by  the  appellants,  and  no  fraud,  mis- 
take, or  surprise  being  charged  or  proved  in  the  transaction, 
the  stipulations  in  the  agreement  must  be  considered  as 
thereby  discharged;  and  on  these  instruments  alone,  viz.,  the 
bonds,  mortgage,  and  deed,  must  depend  the  rights  of  the 
parties. 

We  shall  therefore  proceed  to  consider — 

8.  Whether  the  appellants  are  entitled  to  the  abatement  or 
allowance  claimed  of  the  amount  of  the  mortgage  held  by 
Davis,  by  reason  of  the  special  warranty  in  the  deed.  In 
deciding  this  question,  we  treat  the  mortgage  sued  on  as  if  it 
had  been  executed  on  the  first  day  of  August,  1851,  when  the 
bonds  were  given.    We  understand  tb<^  '^^^^[^sllee,  in  his  written 
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argument,  to  admit  that  at  that  time  a  mortgage  was  executed 
for  which  this  one  was  afterwards  substituted.  The  point  then 
presented  is,  whether  if  a  purchaser  of  land  accept  a  deed 
with  special  warranty,  and  execute  his  bonds  and  mortgage 
for  the  purchase-money,  he  can,  in  a  suit  in  equity  brought 
by  an  assignee  of  the  mortgage  to  enforce  its  payment,  claim 
to  be  allowed  a  deduction  or  abatement  from  the  mortgage 
debt,  by  reason  of  an  outstanding  encumbrance  on  the  land 
within  the  warranty.  It  is  material  to  observe  that  the  par- 
ties litigant  are  not  the  original  parties  to  the  transactioii. 
The  complainant  claims  as  a  bona  fide  assignee  of  the  mort- 
gage; and  the  point  stated  involves  the  question  of  the  effect 
of  the  assignment,  and  requires  us  to  determine  how  far  the 
equitable  defense  now  set  up  by  the  mortgagor  is  thereby 
afifected. 

In  courts  of  equity,  a  mortgage  of  lands  is  regarded  as  a  mere 
security  for  money,  a  chattel  interest  or  chose  in  action,  the 
debt  being  considered  as  the  principal  and  the  mortgage  as 
the  accessory  or  appurtenant  thereto:  See  Jamieson  v.  Bruecy 
6  Gill  &  J.  74  [26  Am.  Dec.  557];  Praii  v.  Vamoych,  Id.  498; 
Chase  V.  Lockerman,  11  Id.  210  [35  Ana.  Dec.  277];  Oeorge*§ 
Creek  Coal  and  Iron  Coh  Lessee  v.  Detmoldj  1  Md.  237;  see  also 
Clark  V.  Levering  J  1  Md.  Ch.  178;  and  Ohio  Life  Ins.  and  TruBi 
Co,  V.  Ross  and  Winn,  2  Id.  25. 

In  the  case  last  cited.  Chancellor  Johnson,  in  considering 
the  rights  of  an  assignee  of  a  mortgage  of  lands,  recognized  as 
applicable  the  well-established  rule,  '^  that  an  assignee  of  a 
chose  in  action,  not  negotiable,  takes  it  subject  to  the  equities 
which  existed  against  it,  in  the  hands  of  the  assignor,  at  the 
time  of  the  assignment.  The  skrne  point  was  ruled  by  this 
court  at  the  last  term,  in  the  case  of  Central  Bank  of  Frederick 
V.  Copeland,  18  Md.  305  [antey  p.  697]. 

This  brings  us  to  the  inquiry,  whether  the  equitable  defense 
now  insisted  on  by  the  appellants,  existed  at  the  time  of  the 
assignment,  and  could  have  been  then  successfully  urged  to  de- 
feat a  recovery  of  the  mortgage  debt.  If  not,  then  it  cannot  now 
be  sustained  for  the  rights  of  the  assignee  are  in  no  manner 
affected  by  the  acts  of  the  mortgagee  and  mortgagor,  which 
may  have  been  done  since.  At  the  time  of  the  assignment  of 
the  mortgage  to  Shannon,  there  was  an  outstanding  encum- 
brance on  the  land,  against  which  Timms  had  accepted  and 
held  the  personal  covenant  of  warranty  of  Keen.  In  our  opin- 
ion, that  covenant  created  no  equity  which  could  affect  the 
rights  of  Shannon,  the  assignee. 
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The  general  rule  on  this  snbject,  as  stated  by  Chancellor 
Kenty  is,  that  after  the  purchase  has  been  carried  completely 
into  execution  by  the  delivery  of  the  deed,  "  if  there  has  been 
no  ingredient  of  fraud,  and  the  purchaser  is  not  evicted,  the  in- 
sufficiency of  the  title  is  no  ground  for  relief  against  a  security 
given  for  the  purchase-money  " :  2  Kent's  Com.  471.  See  also 
Bumpys  v.  PZotner,  1  Johns.  Ch.  213;  and  Abbott  v.  AUerij  2  Id. 
519  [7  Am.  Dec.  554].  In  this  last  case.  Chancellor  Kent  ex- 
amines very  fully  the  authorities,  and  states  the  law  to  be, 
^  that  a  purchaser  of  land,  who  is  in  possession,  cannot  have 
relief  in  equity  against  his  contract  to  pay  on  the  mere  ground 
of  defect  of  title,  without  a  previous  eviction/'  A  great  num- 
ber of  cases  in  the  different  states  will  be  found  collected  in  a 
note  to  Sugden  on  Vendors,  681,  Perkins's  7th  Am.  ed.,  vol.  2, 
126.  The  conclusion  from  the  cases  is  thus  succinctly  stated 
by  the  annotator:  ''In  some  cases  it  has  been  held  that, 
although  in  an  action  for  the  price  of  the  purchase  of  an  es* 
tate  an  eviction  is  not  necessary  for  a  defense  on  failure  of 
consideration  from  a  defect  in  title,  where  there  has  been  no 
conveyance,  yet  that  an  actual  eviction  is  necessary  to  consti- 
tute a  defense  in  such  case,  where  a  deed  has  been  given  and 
the  vendee  has  entered  into  possession.  The  grantee  not 
evicted,  but  remaining  in  undisturbed  possession,  must  rely  on 
his  covenants,  except  in  case  of  fraud."  The  ground  upon 
which  the  decisions  appear  to  go  is,  that  the  bond  and  mort- 
gage for  the  payment  of  the  purchase-money,  and  the  covenant 
of  warranty  from  the  grantor,  are  separate  and  independent 
covenants,  and  the  breach  of  one  cannot  be  urged  as  a  defense 
to  an  action  upon  the  other:  See  the  cases  of  TaUmadge  v.  Wdl- 
Ki,  25  Wend.  107;  and  WhUney  v.  LewiSy  21  Id.  131. 

Applying  to  the  case  before  us  the  principles  deduced  from 
the  authorities,  we  are  of  opinion  that  the  covenant  in  the 
deed  furnishes  no  ground  for  the  equity  claimed  in  this  case 
against  the  assignee  of  the  mortgage.  We  do  not  mean  to  ex- 
press any  opinion  as  to  the  effect  of  a  payment  by  the  mort- 
gagor of  an  encumbrance  like  that  of  Davis,  if  this  were  a 
suit  between  the  original  parties;  nor  is  it  necessary  to  decide 
what  might  have  been  the  effect  upon  this  case  if  the  payment 
had  been  made  by  Timms  before  the  assignment.  But  as  the 
case  stands,  we  are  clearly  of  opinion  that  the  outstanding 
encumbrance  cannot  now  be  urged  as  a  ground  of  relief  against 
this  complainant,  who  took  the  assignment  before  the  payment| 
and  consequently  before  any  equity  which  may  have  arisen 
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therefrom  existed.  The  appellant  must  be  left  to  his  remedy 
at  law  upon  the  covenant:  See  Middlekavff  v.  Barriekj  4  Gill, 
290. 

The  question  we  have  been  considering  was  pressed  upon  ui 
by  the  appellants  in  argument,  and  although  it  is  not  specifi- 
cally stated  in  the  pleadings,  we  have  deemed  it  proper  to  ex- 
press our  judgment  upon  it,  because  it  arises  on  the  face  of 
the  proceedings,  and  if  we  had  thought  the  defense  a  good  one, 
it  would  have  been  competent  for  us,  as  suggestive  at  the  bar, 
to  remand  the  cause,  to  enable  the  appellants  to  make  the 
necessary  amendments  in  the  pleadings. 

In  our  opinion,  the  appellants  were  clearly  entitled  to  the 
credits  of  the  sums  of  $74,  and  $175,  claimed  in  their  answer; 
not  because  they  were  in  themselves  proper  set-offs  in  this 
suit,  but  because  we  think  the  proof  established  the  agree- 
ment on  the  part  of  Keen,  that  they  should  be  so  applied. 
That  agreement  showed  an  application  of  those  sums  by  the 
parties  in  part  satisfaction  of  the  mortgage  debt,  and  consti- 
tuted them  payments  pro  tanto.  The  testimony  of  Jones 
proves  that  Keen  agreed  to  apply  the  sum  of  $175  as  a  credit 
on  the  mortgage,  and  the  fact  that  he  gave  a  note  or  due-bill 
for  the  amount  constitutes  no  valid  objection  to  the  admissi- 
bility of  the  testimony. 

We  think  there  was  error  in  the  sum  ascertained  by  the  de- 
cree to  be  due  the  complainant.  By  an  examination  of 
defendants'  exhibits  W.  T.  No.  7,  and  W.  T.  No.  8,  being  two 
of  the  bonds,  it  will  be  seen  that  Keen's  receipts  indorsed 
thereon  acknowledge  the  payment  of  interest  on  the  lK)nd8 
which  were  assigned  to  Shannon,'  up  to  the  1st  of  August, 
1853.  The  auditor  has  erroneously  charged  interest  from  the 
first  day  of  August,  1851. 

For  this  error  the  decree  must  be  reversed,  and  the  cause 
remanded,  in  order  that  a  correct  account  may  be  stated  and 
further  proceedings  had  in  conformity  with  the  opinion  of 
court. 

Decree  reversed,  and  cause  remanded. 


Wrfitkn  Contract  cannot  bx  Varixd  bt  EvrDSNOi  ov  Pabol  Uni>b» 
fTANDiNO,  in  the  absence  of  fraud  or  mistake:  Martin  v,  PenaaoAa  etc  R,  B^ 
T3  Am.  Deo.  713,  and  note;  Conner  ▼.  Clark,  Id.  529;  Dcwtue  t.  WhiU,  78  Id. 
731, 

VSNDKB,    WHXN  MUST  RXLT  UPON   HIS  COVKNANTS   IN   CaBB  Of  DbFBCT  IS 

TiTLS:  See  Cooper  ▼.  Singleton,  70  Am.  Dea  333,  and  note;  Brown  ▼.  Jlfl» 
ning,  74  Id.  736. 
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MoBTQAOK  IB  Mifts  SicuRiTT:  McMillan  ▼.  Riefutrda,  70  Am.  Deo.  655, 
■nd  note;  Ooodenow  v.  Buxr,  76  Id.  540;  Johwion  ▼.  Sherman,  Id.  481;  Blufit 
T.  Watker,  78  Id.  709;  and  courts  of  equity  will  not  permit  a  oonTeyance 
UAde  to  secure  a  debt,  to  operate  for  any  other  purpose:  Wa^nffUm  F.  Itu. 
OtK  T.  Kell^,  32  Md.  440,  citing  the  principal  case. 

ASSI05KB  or  Ch08X  in  Action,  not  Negotiablk,  Tasks  It  Sitbjbgt  to 
Bquttixs:  Central  Dank  ▼.  Copeland,  ante,  p.  597,  and  note  collecting  other 
oases.  The  principal  case  is  cited  in  Marshall  v.  Cooper,  43  Md.  61,  to  the 
point  that  the  assignee  of  a  thing  in  action  stands  in  no  better  position  than 
his  assignor,  and  is  subject  to  the  same  equitable  rights. 

Tbx  principal  cask  19  ALSO  dTKD  in  Orooe  y.  Rentch,  26  Md.  377,  to  the 
point  that  although  relief  can  be  had  in  equity  against  a  deed  or  contract  in 
writing,  founded  on  fraud  or  mistake,  still  it  is  essential  that  the  fraud  or 
■*<«f«v^  thonld  be  alleged  as  the  ground  and  object  of  parol  proof;  and  see 
Bkdm  T.  WtUi,  30  Id.  685. 
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Acrr  Of  Opknino,  Widkni:«o,  and  Closing  Strkbtb  is  Ezxbcisk  ov  Riqrv 
ov  Eminent  Domain,  delegated  by  the  legislature  of  a  state  to  a  dty,  as 
to  other  corporations,  to  be  used  for  purposes  of  public  good.  To  sub- 
ordinate it  to  any  private  end,  would  be  a  perversion  of  the  highest  pre- 
rogative known  to  constitutional  government. 

Power  or  Eminknt  Domain,  howevkb  Exsbtbd,  n  Subjbot  to  Ck>NSTi- 
TimoNAL  Inhibition  that  the  legislature  shall  enact  no  law  authorizing 
private  property  to  be  taken  for  public  uaCp  without  jost  compensation 
being  first  paid  or  tendered. 

Ajubbsmbnt  or  Bknkpit  Duks  on  Psopkirobs  Bjuxtitu)  bt  Strut  Im- 
PROTVMKNT  IS  CONSTITUTIONAL  MoDK  of  providing  Compensation  te 
owners  of  land  taken  for  public  use;  as  is  also  the  assessment  by  com- 
missioners in  the  city  of  Baltimore,  with  the  right  of  appeal  to  the  crim- 
inal court. 

O6111U88I0NKR8  FOR  Opknino  and  Widknino  Struts  of  Baltimorb  bav- 
XNo  Special  Public  Duty  and  Jurisdichon  Asoonrd  Thim,  to  be 
•zeonted  in  a  prescribed  form,  their  proceedings  are  of  a  legal  character, 
B&d  must  be  regarded  as  subject  to  all  the  incidents  of  proceedings,  in 
the  nature  of  a  writ  of  inquisition  ad  quod  daanmtm^  being  but  means  to 
the  same  end. 

OovmifNATioN  OF  Privats  Propkrtt  to  Pubuo  Usr  is  not  Gomplbtb 
until  the  proprietor  is  paid  or  tendered  the  value  of  his  property,  as  ascer- 
tained by  the  inquest  or  assessment.  No  preliminary  step  prior  to  actual 
payment  or  tender,  so  fixes  the  condemning  corporation  as  to  prevent  an 
abandonment  of  the  condemnation  or  enterprise. 

Pbbsons  Dkaling  with  Cokmissionbrs  for  Opbnino  and  Widbninq 
Strbbts,  for  Propbrtt  or  Materials  Partially  Appropriated  to 
PuBUC  Use,  deal  with  them  as  public  officers,  acting  under  the  munici- 
pal councils,  which  have  the  power  and  the  right  to  abandon  any  pro- 
jected improvement,  when  it  becomes  obvious  that  it  will  not  promoti 
the  public  good. 
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PmciMuyurfls  of  OoMmasiONXBB  job  Openino  asd  WiDKNXim  Sraaa, 
under  the  ordinanoe  of  1850  of  the  dtj  of  Baltunore,  tro  a  aabrtitaia  far 
the  inqniflitioii  of  a  ysay,  to  asoertain  tiie  aotoal  eost  of  any  projected  i»> 
prorement^  and  have  no  further  eflfeet. 

liumOIPAL  COBPO&ATIOll  WILL  HOT  BX  COKBGBD  TO  AlX>FT  COHDSiaiAIIDI 

OF  PuYATB  Propebtt  f ot  Street  improyementi,  at  the  instanoe  of  par- 
dhaaera,  buying  an  imperfect  title  therennder,  with  fall  knowledge  of  tiM 
facta,  if  the  oorporation  will  not  be  ooerced  to  adopt  the  ooodemnatifli^ 
at  the  inrtance  of  the  proprietors,  who  are  anwillxng  yendora. 

MumciFAL  CoBFORATioN  GAmroT  Pass  Ibbsvogablk  Qbbimavgil  It  a» 
not  abridge  its  own  legislatiTe  powers. 

Writ  of  Mandamtts  is  Suicmart  Rbmsdt,  fob  Want  of  Sracuio  01% 
where  there  would  otherwise  be  a  failure  of  justice. 

Wbit  of  Mahdamtts  d  vot  Writ  of  Right,  and  is  not  granted  aa  of  ooum^ 
but  only  at  the  discretion  of  the  coort,  to  whom  the  applicatiop  is  madei 
and  this  discretion  will  not  be  exercised  in  favor  of  applicants,  wdesi 
some  just  or  useful  purpose  may  be  answered  by  the  wril 

Appeal  from  an  order  of  the  superior  court  of  the  city  of 
Baltimore,  discharging  a  rule  laid  upon  the  appellees,  upon 
Ihe  petition  of  the  appellant,  to  show  cause  why  a  mandamM 
should  not  issue  to  compel  them  to  proceed  in  the  openii^^  and 
widening  of  a  certain  street  in  the  city  of  Baltimore.  Ths 
fiMts  are  stated  in  the  opinion. 

C  F.  Mayer  and  WUliam  Schley^  for  the  appellant. 
/.  Neveii  SUeUy  for  the  appellees. 

By  Court,  Bowie,  C.  J.  The  mayor  and  city  council  of  Balii* 
more,  by  yirtue  of  authority  vested  in  them  by  an  act  of  the 
general  assembly,  passed  at  December  session,  1838,  entitled 
^An  act  to  vest  certain  powers  in  the  corporation  of  Baltimore 
in  relation  to  streets,"  on  the  21st  of  October,  1858,  passed  an 
ordinance  to  widen  HoUiday  Street  between  Baltimore  and 
Fayette  streets,  and  to  open  a  street  in  continuation  of  HoUi- 
day Street  to  Exchange  Place,  and  to  change  the  name  of 
Commerce  Street  to  Holliday  Street. 

The  commissioners  for  opening  streets  were  required  to 
widen  Holliday  Street  from  Baltimore  to  Fayette  streets  to 
conform  to  a  new  plat  then  filed  in  the  register's  office  pre- 
pared by  the  city  surveyor,  designated  as  the  plat  of  the 
proposed  opening  and  widening. 

They  were  also  required  to  condemn  and  open  a  street  in 
continuation  of  Holliday  Street,  from  the  south  side  of  Balti- 
more Street  to  Exchange  Place,  to  conform  to  said  plat,  and 
to  proceed  in  all  respects,  in  widening  and  in  condemnatioii 
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« 

and  opening  of  the  0b:eet,  in  continnation  of  HoUiday  Street, 
in  accordance  with  the  provisione  of  an  ordinance  entitled 
*'An  ordinance  i^  provide  for  exercising  certain  powers  vested 
in  the  corporation,  in  relation  to  streets,  approved  April  80, 
1850." 

The  register  and  collector  of  the  city  were  required  to  per- 
form  such  duties  in  relation  to  streets  as  are  required  of  them 
by  the  provisions  of  the  ordinance. 

The  commissioners,  in  pursuance  of  this  ordinance,  adver- 
tised for  sale  at  public  auction,  on  the  81st  of  January,  1859, 
on  the  premises,  all  the  materials  in  the  houses  lying  and 
being  in  the  bed  of  Holliday  Street,  as  contemplated  to  be 
opened,  and  also  portions  of  lots;  the  said  houses  and  lots 
being  referred  to  as  numbered  on  the  condemnation  plat. 
The  advertisement  concludes  as  follows:  '^The  purchaser  or 
purchasers  will  be  required  to  give  bond  in  double  the  amount 
of  purchase-money,  that  the  said  purchase-money  will  be  paid 
on  the  day  the  said  commissioners  are  prepared  to  give  pos- 
session of  said  property  and  materials,  and  that  said  pur- 
chaser or  purchasers,  respectively,  will  remove  within  sixty 
days  thereafter  all  such  materials  so  sold,  and  all  rubbish  oc- 
casioned thereby," 

At  this  sale,  the  relator,  Catharine  McClellan,  purchased 
part  of  a  lot  No.  Ill  for  $2,050,  for  which  he  gave  her  bond  to 
the  mayor  and  city  council,  conditioned  to  pay  ^'  on  the  day 
that  said  commissioners  are  prepared  to  deliver  to  her  all  that 
piece  or  parcel  of  ground  designated  on  the  condemnation  plat 
of  Holliday  Street  by  the  letter  E."  The  relator  also  pur- 
chased materials  in  the  house  No.  97,  for  which  she  gave  her 
bond,  conditioned  as  above. 

The  commissioners  proceeded  to  make  their  assessment  of 
damages  and  benefits,  which  was  returned  to  the  register  of 
the  city;  and  on  the  register's  proceeding  with  said  return 
and  report  of  commissioners,  as  required  by  law,  appeals  were 
entered  to  the  criminal  court  of  Baltimore  by  persons  assessed 
for  damages  and  benefits,  and  the  return  and  report  were 
transmitted  to  said  court  for  adjudication;  where,  by  inquisi- 
tion of  a  jury,  they  were  reviewed  and  considered,  and  on  the 
11th  of  May,  1860,  finally  confirmed. 

On  the  6th  of  October,  1860,  the  assessment  of  the  jury  and 
judgment  of  the  court  were  transmitted  to  the  register  of  the 
dty  for  his  action. 

Among  other  assessments  for  benefits,  the  lot  purchased  by 
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the  relator  was  asfleflsed  $345,669  of  which  she  had  the  foUoir* 
ing  notice: — 

Folio  — .    City  Taxes,  1860.    Wm.  T.  Valiant,  City  Collector. 
Catharine  M.  McCleUany 

To  the  Mayor  and  City  CaunicU  of  BaUimorej  Dr. 
To  benefits  assessed  on  lot  No.  Ill,  opening  HoUiday 

Street $846  66 

October  8, 1860.    Received  payment,  Geo.  M.  Fobd. 

t0^  If  this  bill  be  not  paid  on  or  before  the  eighth  day  of 
November  next,  an  additional  charge  will  be  incurred  for  ad- 
vertising  notice  to  owne^;  and  if  it  be  not  paid  on  or  before 
the  eighth  day  of  April,  1861,  next,  the  above-described  prop- 
erty will  be  advertised  and  sold  in  compliance  with  existing 
ordinances. 
No.  — .  Baltimobb,  October  8, 1860. 

Bank  of  Commerce,  pay  to  the  order  of  W.  T.  Valiant  (col- 
lector),  three  hundred  and  forty-five  and  fifty-five  hundredths 
dollars. 

$345.66.  Wm.  W.  McClsllan. 

Indorsed:  Wm.  Thos.  Valiant,  Collector, 

Per  Robert  C.  Babnbs,  Cashier. 

On  the  1st  of  April,  1861,  an  ordinance  to  repeal  the  ordi* 
nance  of  the  2lBt  of  October,  1858,  to  open  Holliday  Street, 
was  introduced  in  the  first  branch  of  the  city  council,  and 
finally  passed  and  approved  on  the  15th  of  April,  1861. 

It  will  thus  appear,  from  a  comparison  of  dates,  that  about 
thirty  months  elapsed  between  the  inauguration  of,  and  the 
final  abandonment  of  the  projected  improvement  of  Holliday 
Street.  During  all  which  time  the  commissioners  were  not  pre- 
pared to  deliver  possession  of  the  lot  or  houses  purchased  by 
the  relator.  And  before  the  period  arrived  when  property 
assessed  for  benefits  would  be  liable  to  sale  for  default  of  pay- 
ment, viz.,  8th  of  April,  1861,  the  repealing  ordinance  was 
introduced  in  the  lower  branch  of  the  city  council,  and  finally 
passed  and  approved  on  the  15th  of  April,  1861. 

The  act  of  opening,  widening,  and  closing  streets,  is  an  ex- 
ercise of  the  right  of  eminent  domain,  delegated  by  the  legis- 
lature of  the  state  to  the  city,  as  to  other  corporations,  to  be 
used  for  purposes  of  public  good. 

To  subordinate  it  to  any  private  end,  would  be  a  perversion 
of  the  highest  prerogative  known  to  constitutional  government 
The  modes  in  which  this  power  is  exerted  vary  according  to 
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drcnmstaiicefl.  Sometimes  it  is  initiated  by  summomng  a 
jury  upon  warrant,  in  the  nature  of  an  inquest  ad  quod  dam- 
num;  at  others,  boards  of  assessors  are  appointed  to  appraise 
dues  and  benefits,  with  the  right  of  appeal  to  a  court  of  record, 
and  of  review  by  a  jury.  Yet  all  are  subject  to  the  constitu- 
tional inhibition,  '^  that  the  legislature  shall  enact  no  law  au- 
thorizing private  property  to  be  taken  for  public  use  without 
just  compensation  (as  agreed  upon  between  the  parties,  or 
awarded  by  a  jury)  being  first  paid  or  tendered  to  the  party 
entitled  to  such  compensation." 

The  constitutionality  of  the  act  of  1838,  chapter  226,  and 
of  the  ordinance  of  the  city  of  1850,  No.  17,  entitled  "  An  ordi- 
nance to  provide  for  exercising  certain  powers  vested  in  this 
corporation,  in  relation  to  streets,"  has  been  affirmed  by  this 
court,  in  the  case  of  Steuart  v.  Mayor  and  City  CouneUj  7  Md. 
600;  Alexander  v.  Mayor  a/nd  City  Council,  5  Gill,  383  [46  Am. 
Dec.  630],  and  in  other  cases. 

Not  only  the  assessment  by  commissioners,  with  the  right  of 
appeal  to  the  criminal  court  of  Baltimore,  but  the  assessment 
of  benefit  dues  on  the  proprietors  benefited,  is  established  as  a 
constitutional  mode  of  providing  compensation  to  owners  of  land 
taken  for  public  use.  The  whole  system,  in  fine,  has  the  sanc- 
tion of  the  highest  judicial  authority  of  the  state:  Stey>art  v. 
Mayor  and  City  CouncUj  7  Md.  514.  The  commissioners  for 
opening  and  widening  streets  having  a  special  public  duty  and 
jurisdiction  assigned  them,  to  be  executed  in  a  prescribed  form, 
their  proceedings  are  of  a  legal  character,  and  must  be  regarded 
as  subject  to  all  the  incidents  of  proceedings,  in  the  nature  of 
a  writ  or  inquisition  ad  quod  darrmum,  being  but  means  to 
the  same  end. 

The  dedication  of  private  property  to  public  use  is  not  com- 
plete until  the  proprietor  is  paid  or  tendered  the  value  of  his 
property,  as  acertained  by  the  inquest  or  assessment.  No  pre- 
liminary step  prior  to  actual  payment  or  tender  so  fixes  the 
corporation  as  to  prevent  an  abandonment  of  the  condemnation 
or  of  the  enterprise:  Oraffy,  Mayor  a/nd  City  Counciij  10  Md. 
551;  Baltimore  and  Susquehanna  R.  R,  Co.  v.  Neebitj  10  How. 
895.  Persons  dealing  with  commissioners  for  property  or  ma* 
terials  partially  appropriated  to  the  public  use,  deal  with  them 
as  public  officers,  acting  under  the  municipal  councils,  which 
have  the  power  and  the  right  to  abandon  any  projected  im- 
provement when  it  becomes  obvious  it  will  not  promote  the 
poblic  good.    The  purchase-money  for  the  property  and  ma* 


644  State  v.  Gbavss.  [Maryland, 

terialB  lying  in  the  bed  of  the  projected  condemnation,  and 
Bold  to  ttie  relator,  was  to  be  paid  on  the  day  the  conunission- 
era  were  prepared  to  give  poflseasion.  They  conld  not  be  pre- 
pared until  the  proprietors  were  paid,  or  the  damages  tendered. 
No  title  vested  in  the  mayor  and  city  council  until  such  pay- 
ment or  tender.  By  the  terms  of  the  contract,  as  evidenced 
by  the  advertisement,  the  purchasers  were  notified  of  the  con- 
tingent character  of  the  transaction,  and  brought  an  inchoate 
interest.  The  payment  of  the  benefit  dues  assessed  on  the  lot 
bought  by  the  relator  did  not  in  any  way  afifect  the  titie,  but 
was  only  a  part  compliance  with  the  terms  of  sale  as  between 
the  commissioners  and  the  relator.  The  collection  of  any  part 
or  the  whole  of  the  benefits  assessed,  prior  to  the  actual  pay- 
ment or  tender  to  the  proprietors  of  damages  assessed,  could 
not  change  the  relation  of  the  mayor  and  city  councils  to  the 
proprietors. 

The  relator  in  this  case  has  no  stronger  claims  upon  the 
consideration  of  the  court  than  the  petitioner  in  the  case  of 
Oraff  V.  Mayor  and  City  Council  of  Baltimore,  10  Md.  551,  the 
decision  of  which,  based  upon  that  of  the  supreme  court  in 
the  case  of  the  Baltimore  etc.  R.  R.  Co.  v.  Neabit,  10  How.  895, 
seems  to  us  conclusive  and  controlling. 

After  quoting  the  propositions  established  by  the  supreme 
court,  viz.,  that  the  titie  to  the  land  condemned  did  not  vest 
in  the  company  until  payment  or  tender  of  damages,  and  that 
the  proprietors  could  not  coerce  the  company  into  the  adop- 
tion of  the  condemnation,  this  court  proceeds  as  follows: — 

"  Now  if  the  title  does  not  vest  in  the  city  until  payment  or 
tender,  and  the  owner  could  compel  payment  by  legal  process, 
there  would  be  no  mutuality.  The  city  might  be  required  to 
pay  for  land  that  it  may  never  use  or  need  for  the  purposes  of 
the  act.  This  certainly  would  be  a  hardship  on  the  citizens 
of  Baltimore,  from  which  we  think  they  should  be  relieved, 
by  adopting  the  interpretation  of  the  supreme  court  in  the 
case  cited. 

"  This  may  be  a  severe  system  of  legislation,  as  was  said, 
because  it  places  the  property  owner  at  the  discretion,  not  to 
say  the  caprice,  of  the  other  party,  by  allowing  it  to  condenm 
and  afterwards  abandon  the  property.  But  this  construction 
is  uot  likely  to  work  so  much  injustice  as  that  contended  for 
by  the  appellent,  because  by  the  latter,  the  city  is  deprived  ol 
all  choice  of  location  after  condemnation  is  once  made  and 
tffirmed,  no  matter  bow  great  the  necessity  might  be  after- 
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waidB  for  adopting  another,  even  if  the  o^vner  of  the  land 
oondemned  had  not  sustained  any  damage  hy  the  act  of  the 
dty  in  making  the  condemnation. 

^^The  act  of  assembly  has  not  made  the  inquisition  and 
confirmation  obligatory  on  the  city  further  than  this,  that  they 
ascertain  the  damages  to  be  paid.  K  there  be  injustice  in  this, 
as  alleged  in  the  present  case,  the  fault  is  in  the  law,  and  is 
not  to  be  imputed  to  those  who  administer  it":  Graff  y.  Mayor 
and  City  Council  of  Baltimore^  10  Md.  552,  553. 

Regarded  in  their  legal  character,  the  proceedings  of  the 
commissioners  under  the  ordinance  of  1850  are  a  substitute 
for  the  inqmsition  of  a  jury,  to  ascertain  the  actual  cost  of  any 
projected  improvement,  and  have  no  further  effect. 

If  the  courts  will  not  coerce  the  corporation  to  adopt  the 
condemnation,  at  the  instance  of  the  proprietors,  who  are  un- 
willing vendors,  they  would  not  at  the  instance  of  purchasers 
buying  an  imperfect  title  with  full  knowledge  of  the  facts. 

The  mandamus  in  Graff's  case  was  to  compel  the  mayor 
and  city  council  to  provide  or  procure  fdnds  for  payment  of 
his  claims. 

In  this,  the  relator  prays  the  collector  may  be  commanded 
forthwith  to  proceed  to  collect  the  benefit  dues  remaining 
unpaid,  and  those  the  amounts  whereof  he  may,  under  the 
said  ordinance  for  repeal,  have  refunded,  and  forthwith  adver* 
tise  for  sale  to  satisfy  said  dues  ''as  prescribed  by  the  ordi- 
nance of  1850,"  etc.,  and  in  all  respects  proceed  as  if  said 
ordinance  of  repeal  had  not  passed;  that  the  commissioners  or 
appeal  tax  court  proceed  as  if  said  ordinance  of  repeal  had  not 
passed,  to  do  all  duties  and  perform  all  services,  and  cause  to 
be  done  all  necessary  work  in  removing  buildings,  and  other- 
wise,  for  effecting  the  actual  widening  and  opening  of  Holliday 
Street,  as  required  by  said  ordinance,  as  if  said  ordinance  of 
repeal  had  not  passed. 

The  petition  proposes  the  court  should  annul  'the  ordinance 
of  repeal,  enforce  the  execution  of  the  ordinance  repealed,  and 
compel  the  city  to  prosecute  a  work,  the  expense  of  which,  in 
the  language  of  the  local  legislature,  "is  largely  in  excess  of 
what  was  anticipated  at  the  time  of  passing  the  ordinance" 
repealed,  and  ''greater  than  any  public  benefit  from  the  open- 
ing and  widening  of  said  street  as  projected  by  the  ordinance, 
and  which  will  entail  a  large  special  tax  on  the  community." 

When  it  is  remembered  that  the  sale  under  which  the  relator 
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claims  was  required  by  ordinance  No.  17,  of  1850,  section  7,  to 
be  made  before  the  commissioners  proceeded  to  assess  the 
amount  of  damages  and  expenses;  that  those  were  yet  to  be 
ascertained,  and  the  consummation  of  the  contract  between 
the  commissioners  and  the  vendees  expressly  depended  upon 
the  ability  of  the  former  to  deliver  possession,  which  could  not 
be  done  until  the  proprietors  were  satisfied  that  the  mayor 
and  city  councils  could  not  know  the  aggregate  of  expense 
until  aU  the  preliminaries  prescribed  by  ordinance  Na  17  of 
1850  had  been  completed;  the  reasons  for  holding  aU  theee 
proceedings  as  provisional  and  revocable  are  obvious  and  izr^ 
sistible. 

The  proposition  that  any  purchaser,  under  such  proceedings, 
can  compel  the  corporation  to  persevere  in  the  prosecution  dt 
what,  in  the  judgment  of  its  legally  constituted  directors,  is 
detrimental  to  the  community  they  represent  is  so  bold  and 
momentous  as  to  require  the  highest  judicial  authority  to 
maintain  it.  The  sanctity  of  contracts  is  to  be  upheld  and 
vindicated  with  the  utmost  vigilance.  However  high  the  con- 
tracting parties,  none  should  be  permitted  to  violate  them  with 
impunity.  But  the  object  and  character  of  the  parties  enter- 
ing into  it  are  elements  of  the  contract,  and  limit  its  operation. 

The  mayor  and  city  council  are  but  trustees  of  the  public; 
the  tenure  of  their  office  impressed  their  ordinances  with  lia- 
bility to  change.  They  could  not,  if  they  would,  pass  an 
irrevocable  ordinance.  The  corporation  cannot  abridge  its 
own  legislative  powers:  OoszUr  v.  Corporation  of  Georgetown^ 
6  Wheat.  697.  Their  contracts,  when  consummated  and 
within  their  chartered  powers,  must  bind  them  and  their  sue- 
cesBors,  whatever  be  the  consequences. 

It  is  a  high  exercise  of  judicial  discretion  to  determine  when 
public  policy,  justice,  and  good  government  require  the  specifio 
execution  of  a  contract  made  by  municipal  corporations,  and 
to  enforce  the  same  by  summary  process.  The  writ  of  man- 
damns  is  a  summary  remedy,  for  the  want  of  a  specific  one, 
where  there  would  otherwise  be  a  failure  of  justice:  RwML 
v.  Winemillerj  4  Har,  &  McH.  448  [1  Am.  Dec.  411];  ^artoood 
V.  Ularshallf  9  Md.  97.  It  is  based  upon  reasons  of  justice  and 
public  policy,  to  preserve  peace,  order,  and  good  government. 
It  is  compared  to  a  bill  in  equity  for  specific  performance:  Id.; 
Evans's  Practice,  404.  Not  a  writ  of  right,  it  is  granted  not  as 
of  course,  but  only  at  the  discretion  of  the  court  to  whom  the 
application  is  made,  and  this  discretion  will  not  be  ezercised 
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in  favor  of  applicantff,  unlesB  some  just  or  aeefdl  pttrpofie  may 
be  answered  by  the  writ:  Angell  &  Ames  on  Corporations,  seo. 
698,  and  authorities  there  cited. 

If  this  were,  in  form  and  in  fstct,  a  bill  for  specific  perform- 
ance, between  individuals  or  corporations,  requiring  the  exer* 
dee  of  the  ordinary  powers  of  a  court  of  equity  in  such  cases, 
we  cannot  perceive  in  the  allegations  or  evidence  such  circum- 
stances as  would  entitle  the  relator  to  relief. 

But  when  it  is  an  application  for  summary  proceedings 
against  a  great  municipal  corporation,  with  a  local  legislature, 
whose  deliberate  action  it  proposes  to  annul  and  set  aside,  and 
requiring  private  property  to  be  appropriated  to  public  use, 
against  the  expressed  will  of  that  public,  highways  to  be 
opened  and  buildings  to  be  destroyed  in  a  densely  populated 
city,  it  does  not  present  those  conditions  prescribed  by  the 
authorities,  to  entitle  it  to  favor. 

It  would  be  perverting  the  great  principle  of  social  organiza- 
tion to  require  the  public  good  to  be  sacrificed  for  the  advan- 
tage of  one  or  more  citizens.  If  the  relator  is  damnified  by 
the  failure  of  the  city  to  execute  its  contract,  she  has  an  ample 
remedy  at  law  for  any  loss  she  may  have  sustained.  It  does 
not  follow,  because  the  contract  is  not  specifically  enforced, 
the  parties  are  released  from  its  obligations. 

There  are  some  prominent  points  of  this  case,  decided  by 
the  learned  judge  below,  which  we  have  not  enlarged  upon. 
This  opinion  is  so  cogent,  clear,  comprehensive,  and  well  sus- 
tained by  authorities  that  it  is  unnecessary  for  this  court  to 
do  more  than  refer  to  it  as  a  sound  exposition  of  the  law,  in 
which  we  entirely  concur. 

Decree  affirmed. 


PowxB  or  EMDnofT  DoMAnr  is  Subjiot  to  Oohsiitdtiokal  iNHmrmni 
that  priTato  property  alull  not  be  taken  for  pablio  lue  without  oompenaatum 
lint  paid  or  tendered:  Benakif  ▼•  MoinUain  Lake  Water  Co.,  73  Am.  Deo.  676^ 
aad  note  oolleoting  prior  caaee;  McAulay  y.  WeHem  Vermont  B,  B.,  78  Id. 
027;  Powere  ▼.  Bean,  Id.  733. 

voB  Local  Imfbovxhemts  mat  bb  Mads  AoooBDuro  to 
M  BumeU  Y.  Mayor  etc  qf  Sacramenio,  73  Am.  Deo.  618,  and  notes 
ia  which  prior  oasee  in  thia  seriea  are  collected. 

ICaVBAMUS  is  BnOBXED  TO  WHUf  THERB  ABB  Ko  OTHZB  AdBQUATB  MbAHI 

or  Bbdbbm:  Moodff  y.  FlaiAng,  48  Am.  Deo.  210;  Beading  y.  CcmmomoeaUh^ 
n  Id.  634;  iif^enry  y.  JBeinm^  66Id.  791;  PeopUeaira.8mUhy.01d9,l»U. 

loa 

MAiinAinTS  18  HOT  Wbit  ov  Rzobt:  Moody  y.  Fkming,  48  Am.  Deo.  210} 
Afheny  y.  Beaxere,  65  Id.  791.    It  is  only  granted  at  the  diaoniioo  of  tha 
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•oort^  to  whom  the  appUoatioxi  is  mado,  and  thia  *duoretioii  will  not  be 
•ised  in  favor  of  applicanta,  nnloBa  some  Jast  or  useful  pnrpoee  may  be 
iwered  by  the  writ:  Book  y.  ffumbird,  27  Md.  4;  State  eo  rd,  Ma^for  ef&  ^ 
BoUimore  t.  SSrkky,  29  Id.  109,  both  citing  the  principal  case. 

Ths  fbinoifal  cask  18  arm)  in  Mayor  etc  qf  BaUhnore  y.  Hook,  62  Md. 
I77»  to  the  point  that  the  appropriation  of  private  property  to  pablio  nae  ia 
net  complete  until  the  owner  is  paid  or  tendered  the  value  of  his  proper^i 
and  no  preliminary  step  prior  to  actual  payment  or  tender  prevents  the 
abandonment  of  the  condemnation  or  enterprise:  Id.;  Norrie  v.  Mayor  etc  qf 
BaUimoreiA  Id.  604;  in  Mayor  etc  qf  Baltimore  v.  Clunei,  23  Id.  464^  to  the 
point  that  an  ordinanoe  is  not  illegal  and  invalid,  because  it  is  taking  private 
property,  when  not  required  for  public  use,  when  it  provides  that  whers 
necessary  in  opening  streets,  a  part  only  of  the  property  shall  be  taken,  usad, 
or  destroyed,  the  commissioners  shall  ascertain  the  full  value,  as  if  the  entire 
property  was  to  be  taken,  and  pay  to  the  owner  the  whole  of  such  valuatbn, 
and  a  sale  of  the  portion  of  the  property  not  needed  shall  be  made;  and  it  is 
also  cited  in  RUtenhouae  v.  Mayor  etc  qf  BaUimore,  25  Id.  348,  as  reoogniaing 
the  principles  of  the  decision  in  Presbyterian  Ohmreh  v.  Mayor  etc  qf  Nem 
Tork,  6  Cow.  638,  to  the  effect  that  alUiough  a  municipal  corporation  enters 
Into  a  covenant,  it  is  not,  for  that  reason,  prevented  from  passing  a  by-law, 
or  estopped  from  relying  upon  it  as  a  defense;  but  it  is  distinguished  in  Mer» 
rick  V.  Mayor  etc  qf  Baltimore,  43  Md.  245,  as  being  no  authority  for  the 
practioe  of  entering  a  judgment  on  an  inquisition  of  a  jury  to  try  the  qoa^ 
lion  of  damages  for  a  public  improvement. 


Pabkhubst  V.  Northern  Central  R  R.  Ga 

ri9  Mabtulnd,  172.] 

PkATXB  MAT  RAm  QusinoN  ov  Law  out  ov  Faoib  Bnumouxid  iv  Ii^ 
and  demand  an  opinion  upon  it,  not  as  oondusive  of  the  plaintiff's  right 
to  recover,  but  as  ancillary  to  that  right. 

OWXCnON    THAT    CaUSB    OF  ACTION  WAS    BTOT    SUBMITTKD    TO    €k>nBT  AHD 

JuBT  la  SiTTnonENTLY  Answered  by  the  admission  of  the  defendant  at 
the  trial  that  the  debt  was  due  the  plainti£^  making  it  nnneoessary  for 
the  jury  to  pass  upon  the  fact  thus  admitted. 

P^TEB  .SHOULD    NOT    BE   ReJEOTBD    BEOAUSl   AfFABBITLT   LnKEnNDBHT 

FBOFOSinoN  CoNTAiNBD  IN  It  IS  Erbonboub,  whou  it  is  limited  by 
another  more  definite  and  substantial  proposition,  with  which  it  is  ao 
oonneoted  as  to  form  one  entire  proposition. 
R^r^A*^  Cobpobation  Ck>NVB78  ONLT  Net  iHoan  of  Boad^  after  pay- 
ment of  all  expenses,  while  it  remains  in  no  default  in  paying  the  inter- 
est|  and  providing  a  sinkiog  fund,  by  a  mortgage  of  its  entire  road, 
lands,  buildings,  rolling  stock,  machinery,  eta,  together  with  all  its 
toUs^  income,  rents,  issues,  and  profits,  and  alienable  franchises,  to  se* 
oore  its  entire  debt,  providing  that  if  the  interest  or  principal  of  its 
bonds  should  not  be  paid  when  due,  the  trustees  under  the  instrument 
ware  to  take  possession,  work  the  road,  and  apply  the  net  income  to  the 
payment  of  the  bonds,  interest  and  principal;  but  that  until  default  in 
the  payment  of  the  interest  or  principal,  the  mortgagors  should  oontinoe 
Ia  the  flunagement  of  the  mortgi^ged  property. 


Aee.  1882.]    Pasxhubst  v.  Nobthsbh  Cent.  B.  B.  Ck».      6tt 

Railboad  OoBFORAsnoir,  uAYisa  Awwnauamt  Biobt  of  FoflsamoK  Air^ 
liAXAOKMMZvT  ov  US  RoAB  UXDKB  ITB  MoBTOAGS,  hftB  ft  legal  right  t» 
oontraet  for  siioh  articles  as  would  enter  into  the  expense  ol  majntaining 
■ad  operating  the  road. 

Attachment  on  warrant.  The  facts  are  fully  stated  in  the 
opinion,  with  the  exception  that  the  mortgage  in  question  con- 
Teyed  to  John  Furgusson  and  Thomas  E.  Walker,  of  the  citj 
of  New  York,  in  trust,  ^Hhe  entire  railroad  of  said  company, 
from  its  terminus  in  the  city  of  Pittsburgh,  to  its  terminus  in 
the  city  of  Chicago,  and  all  lands,  railways,  rails,  bridges, 
fences,  rights  of  way,  stations,  depot-grounds,  station-houses, 
and  other  buildings  held  or  owned  by  said  company  for  the 
purpose  of  operating  and  maintaining  their  said  railroad,  or 
the  accommodation  of  the  business  thereof,  and  also  all  tolls, 
income,  rents,  issues,  and  profits,  and  alienable  franchises  of 
the  said  party  of  the  first  part,  connected  with  their  railroad  or 
relating  thereto,"  and  also,  ''all  the  locomotives  or  stationary 
engines,  tenders,  cars  of  every  kind,  machinery,  machine-shops, 
tools,  and  implements,  and  materials  connected  with  the 
proper  equipment,  operating,  and  conducting  of  said  railroad, 
now  owned  or  hereafter  to  be  acquired  by  the  party  of  the  first 
part."  The  mortgage  further  provided  that  if  the  interest  or 
principal  of  its  bonds  should  not  be  paid  as  they  became  due, 
then  Uie  trustees  under  the  instrument  were  to  take  possession, 
work  the  road,  and  apply  the  net  income  to  the  payment  of 
the  bonds,  incerest  and  principal;  but  that  until  default  in  the 
payment  of  the  interest  or  principal  of  the  bonds,  the  mort- 
gagors should  continue  in  the  management  of  the  mortgaged 
premises.  The  plaintiffs,  at  the  trial,  prayed  the  court  to  in- 
struct the  jury  ''that  by  the  true  construction  of  the  said  deed, 
offered  in  evidence  by  the  defendant,  if  the  jury  shall  believe 
the  same  was  executed,  the  net  income  of  the  road,  after  pay- 
ment of  all  expenses,  is  alone  conveyed  by  the  same;  and  if 
the  jury  shall  further  believe,  from  the  evidence,  that  at  the 
time  this  attachment  was  sued  out,  no  default  of  the  company 
to  pay  the  interest  to  the  said  mortgagee,  and  to  provide  a 
sinking  fund,  according  to  the  provision  of  the  said  deed  in 
that  behalf  had  taken  place,  and  that  the  defendant  was  in 
possession  of  the  said  road  and  operating  the  same,  that  then 
the  said  conveyance  is  no  bar  to  the  plaintiffs'  recovery  in 
this  suit."  The  court  refused  to  grant  the  prayer,  and  this 
appeal  was  taken. 
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WUUam  Prieej  for  the  appellants. 
/.  Moion  Campbell^  for  the  appellee. 

By  Conrti  Goldsbobough,  J.  This  was  an  attachment  on 
warranty  issued  out  of  the  superior  court  of  Baltimore  city,  at 
the  suit  of  the  appellants  against  the  goods,  chattels,  rights, 
credits,  etc.,  of  the  Pittsburg,  Fort  Wayne,  and  Chicago  Rail- 
road Company,  upon  a  judgment  obtained  by  the  appellants 
against  the  last-named  company,  in  the  district  court,  and 
court  of  common  pleas  for  Allegheny  County,  Pennsylvaniai 
and  laid  in  the  hands  of  the  appellee. 

The  appellee  appeared  as  garnishee,  and  pleaded  that  the 
defendant  was  never  indebted  as  alleged,  and  nulla  bona* 
Upon  interrogatories  propounded  by  the  appellants,  the  appel- 
lee admitted  rights  and  credits  of  the  defendant  in  its  hands 
more  than  sufficient  to  cover  the  claim  of  the  appellants. 
These  rights  and  credits  arose  from  the  sale  of  through-ticketS| 
under  an  arrangement  by  virtue  of  which  railroad  companies 
have  authority  to  sell  through-tickets,  reporting  the  sales 
monthly,  and  holding  the  balance  subject  to  draft  at  sight. 

The  appellee,  as  garnishee,  however,  relies  for  defense  upon 
certain  mortgages  mentioned  in  the  record,  by  one  of  which  it 
appears  that  ''all  the  property  and  effects  of  the  defendant^ 
including  its  income,  was,  at  the  time  when  the  attachment 
was  laid,  under  mortgage  to  John  Furgusson  and  Thomas  B. 
Walker,  of  the  city  of  New  York." 

At  the  trial  of  the  cause,  it  was  admitted  and  agreed  that 
the  debt,  for  the  recovery  of  which  the  attachment  in  this  case 
was  sued  out,  is  due  to  the  plaintiffs  by  the  defendant,  for  oil 
furnished  by  the  plaintiffs  to  the  defendant,  and  by  the  de- 
fendant used  in  the  working  and  use  of  their  railroad. 

The  appellee  offered  in  evidence  the  deeds  above  referred 
to,  especially  the  deed  from  the  defendant  to  John  FuigussoQ 
and  Thomas  B.  Walker,  executed  on  the  first  day  of  Januaiji 
1867. 

The  appellants  then  presented  the  prayer  mentioned  in  the 
record,  which  was  rejected  by  the  court;  to  this  rejection  the 
appellants  excepted. 

Before  reviewing  the  action  of  the  superior  court  in  rejecting 
the  appellants'  prayer,  we  will  notice  the  point  made  by  the 
appellee,  that  ^^  it  does  not  appear  by  the  bill  of  exceptioni 
that  the  cause  of  action  was  submitted  to  the  ooort  or  juiyi 
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and  therefore,  the  court  could  not  declare  the  conveyance  no 
bar  to  a  recovery,  when  there  was  nothing  to  recover  on.'' 

It  must  be  observed  that  the  prayer  is  not  an  affirmative 
one,  asking  the  court,  from  the  evidence  set  out  in  the  prayer, 
if  found  by  the  jury,  to  instruct  them  that  the  plaintiffs  are 
entitled  to  recover.  On  the  contrary,  it  was  an  exercise  of  the 
privilege  of  the  plaintiffs,  to  raise  a  question  of  law  arising  out 
of  the  facts  enumerated,  and  to  demand  an  opinion  on  it:  See 
Whiteford  v.  Burckmyerj  1  Gill,  143  [89  Am.  Dec.  640];  not  as 
conclusive  of  the  plaintiffs'  right  to  recover,  but  as  ancillary  to 
that  right. 

The  objection  that  the  cause  of  action  was  not  submitted  to 
the  court  and  jury,  we  think  is  sufficiently  answered  by  the 
admission  of  the  appellee  at  the  trial,  that  the  debt  was  due 
the  appellants  for  oil  furnished  by  them  to  the  defendants. 
It  was,  therefore,  unnecessary  for  the  jury  to  pass  upon  the 
evidence  thus  admitted.  See  Irdoea  v.  American  Exchange 
Bank,  11  Md.  185  [69  Am.  Dec.  190]. 

It  was  contended  that  the  instruction  -contained  in  the 
prayer,  that  the  mortgage  did  not  operate  as  a  conveyance  of 
the  gross  revenue  of  the  road,  was  erroneous,  and  that  the 
prayer  for  that  reason  was  properly  rejected.  It  is  true  that 
this  proposition  seems  to  be  independent  of  the  more  definite 
and  substantial  one  predicated  on  the  facts  submitted  in  the 
other  portion  of  the  prayer  for  the  finding  of  the  jury;  yet  as 
the  propositions  contained  in  the  prayer  are  properly  con- 
nected, we  think  the  first  should  be  construed  as  limited  to  a 
construction  of  the  mortgage  before  default,  and  in  that  sense 
that  it  should  be  considered  with  the  latter  as  one  entire  prop- 
osition: Janes  v.  Horeey,  4  Md.  305  [69  Am.  Dec.  81]. 

A  careful  examination  of  the  mortgage  deed  of  the  1st  cl 
January,  1857,  fully  satisfies  us  that  the  mortgagors  conveyed 
only  the  net  income  of  the  railroad  after  payment  of  aU  ex- 
penses, while  they  remained  in  no  default  in  paying  the  in- 
terest and  providing  a  sinking  fund. 

Whatever  might  have  been  the  force  and  effect  of  thoee 
clauses  of  the  mortgage  deed  which  enumerate  the  class  and 
description  of  the  property  conveyed,  yet  those  clauses  are 
controlled  by  the  sixth  clause,  the  concluding  part  of  which 
must  be  regarded  as  an  affirmative  covenant,  amounting  to  a 
redemise. 

It  certainly  was  the  intention  of  the  contracting  parties 
that,  until  there  was  a  default,  the  mortgagors,  being  allowed 
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to  retain  possesBion  and  have  the  management  of  the 
Bhould,  fix>m  its  operation  and  the  receipt  of  the  gross  income, 
provide  the  means  to  meet  their  liability  as  created  by  the 
mortgage.  Such  construction  effectuates  what  to  this  court 
appears  to  have  been  clearly  the  intention  of  the  parties.  Any 
other  would  be  productive  of  injustice;  and  would  be,  to  place 
the  right  of  enjoyment  and  use  guaranteed  to  the  mortgagors 
until  default,  at  the  mercy  of  the  mortgagees,  without  sub- 
serving in  any  manner  the  interests  of  the  parties  for  whose 
security  the  mortgage  was  executed.  See  Qtorge^  Cruk  ete. 
Co.^9  Lessee  v.  Detmoldj  1  Md.  225. 

With  the  affirmative  right  of  possession  and  manage- 
ment of  the  road,  it  must  follow  that  the  mortgagors  had  a 
legal  right  to  contract  for  such  articles  as  would  enter  into  the 
expense  of  maintaining  and  operating  the  road.  In  this  casOi 
it  is  admitted  that  the  claim  in  dispute  is  for  oil  furnished  by 
the  appellants  to  be  "  used  in  the  working  of  the  railroad." 

Judgment  reversed,  and  procedendo  awarded. 


KAn.xoAD  Corporatiok's  Powxb  to  Mortqaoi  rb  'BBorwaerTt  8m  Om 
fw  Cokunbui  etc.  R,  B.,  75  Am.  Deo.  518,  and  note. 


Montgomery  v.  Mubphy. 

[19  Mabtland,  676. J 

JjjDQitKST  BT  Confession  is  ArnRMATivE  Act,  consented  to  bj  the  d» 
fendant  in  person,  or  by  his  attorneys,  with  the  leave  of  the  oovrt. 

OOXTBT  WILL  NOT    SANCTION    EXTENSION  OF    PRACnCB  OF  ClEMKM  TO  TaKI 

Minutes  and  Docket  Entries  of  Pboceedinos,  and  to  snbaeqiiently 
enter  them  at  length  in  technical  language,  according  to  established 
forms,  to  a  case  in  which  the  clerk  made  the  single  entry  of  "  jndgmen^" 
and  then,  out  of  court,  fixed  the  liability  of  the  parties  from  mere  reeol- 
lections  as  to  how  the  Judgment  should  be  entered  at  length. 

OoiT&T  Acts  in  Exercise  of  rrs  Quasi  Equitabls  Powkbs  ni  Dmcnam 
UPON  Appucation  to  Striejb  out  Judomknt  after  the  term  is  pasl» 
for  any  of  the  reasons  mentioned  in  the  Maryland  act  of  1787,  and  will 
therefore,  properly  consider  all  the  facts  and  oircomstanoes  of  tiie  eiii^ 
and  require  that  the  party  making  the  application  shall  appear  to  bsvf 
acted  in  good  faith,  and  with  ordinary  diligence. 

linwMBNT  Records  abb  Pbesxtmbd  to  havb  bbbn  Madb  arsb  Men 
Gabkful  DeIiIWKBATion;  and  to  permit  them  to  be  altered  or  smeiidi^ 
without  the  most  solemn  forms  of  proceeding  would  be  eoatnfy  to  kn 
and  good  policy. 

JuMUMPfliT.    The  opinion  states  the  facts. 
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Charge  H.  WWiaiMj  fiur  the  appellant. 
8U  Oeorge  W.  TeahUf  for  fho  appellee. 


By  Coorty  Goij>sbobouoh,  J.  The  appeal  In  tfaia  oase  waa 
taken  from  the  action  of  the  superior  court  of  Baltimore  dty^ 
oyerruling  the  motion  of  the  appellant  to  strike  out  a  judg- 
ment entered  against  him  in  that  court,  on  the  fifteenth  day 
of  September^  1855. 

The  motion  to  strike  out  the  judgment  was  filed  on  the 
ninth  day  of  Januazy,  1857,  and  the  appellant  assigned  as  the 
reasons  for  the  motion,  that  the  judgment  was  entered  by 
mistakci  and  was  not  the  proper  judgment  to  be  entered. 

We  find  from  the  record  that  the  appellee  instituted  suit 
against  the  appellant  to  recover  three  thousand  dollars  for 
work  and  labor,  and  for  goods  sold  and  delivered;  and  that 
at  May  term,  1855,  the  appellant  appeared  by  Messrs.  McLean 
and  Williams,  as  his  attorneys,  pleaded  the  general  issue  and 
the  statute  of  limitations,  and  also  demanded  a  bill  of  par- 
ticulars. 

The  cause  was  continued  until  the  September  term  follow- 
ing; and  though  service  of  the  rule,  replication,  and  notice  of 
demand  for  a  bill  of  particulars  was  admitted  by  the  attorney 
for  the  appellee,  no  replication  was  filed  nor  bill  of  particulars 
furnished,  but  at  this  term  a  judgment  by  confession  for  the 
plaintiff  was  entered  and  extended. 

It  appears  from  the  affidavit  of  F.  A.  Prevost,  that  he  was 
a  deputy  clerk  in  the  clerk's  office  of  the  superior  court,  in  the 
year  1855,  at  the  same  time  that  an  entry  of  judgment  was 
made  by  Levin  Handy,  as  court  clerk  in  this  case;  that  it  was 
00  made  without  stating  on  the  docket  whether  it  was  for  the 
plaintiff  or  the  defendant;  that  subsequently,  after  the  adjoum«> 
ment  of  the  court,  and  in  the  clerk's  office,  when  deponent  was 
about  transcribing  said  judgment  in  said  office  on  the  record 
dooket,  he  required  an  explanation  of  said  entry,  when  he  was 
instructed  by  Handy  to  make  the  entries  which  are  now  upon 
aaid  docket;  that  the  only  entry  upon  said  docket,  until  it 
came  into  ^e  clerk's  office,  was  the  said  word  ^' judgment,** 
and  that  the  other  words  were  not  written  there  until  they 
were  so  written  by  this  deponent  in  the  office,  and  not  in  court, 
and  were  so  written  by  the  direction  of  said  Handy,  as  afore* 
aaid.  Therefore,  the  only  entry  made  by  the  court  clerk,  in 
legal  contemplation,  under  the  eye  of  the  court,  and  by  its 
authority,  was  the  word  ^^  judgment." 
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A  judgment  by  confession  is  an  affirmative  act,  consented 
to  by  the  defendant  in  person,  or  by  his  attorneys,  with  the 
leave  of  the  court.  In  the  affidavits  of  the  defendant  and  of 
his  attorneys,  they  utterly  deny  any  such  confession;  and  if 
any  judgment  was  ordered  to  be  entered,  it  was  more  conso- 
nant with  the  state  of  the  pleadings  in  the  cause  that  it  should 
have  been  a  judgment  by  default  for  want  of  replication  and 
the  failure  to  furnish  a  bill  of  particulars. 

Though  this  court  has  said,  in  the  case  of  Wrigliont  v.  StaUf 
7  Md.  450,  '^  It  has  always  been  the  habit  of  clerks  to  take 
minutes  and  docket  entries  of  the  court's  proceedings,  and  sub- 
sequently to  enter  them  at  length  in  technical  language,  ac- 
cording to  established  forms,"  we  cannot  sanction  the  eztensioQ 
of  this  habit  to  a  case  in  which  the  clerk  has  made  the  single 
entry  of  '^  judgment,''  and  then,  out  of  court,  fixing  the  lia- 
bility of  plaintiff  or  defendant  from  mere  recollection  as  to  how 
the  judgment  should  be  entered  at  length.  If  the  ^'  judgment  ^ 
had  indicated,  when  placed  on  the  minutes  of  the  court,  for  or 
against  whom  it  should  have  been  entered,  the  recording  clerk 
might,  by  reference  to  the  character  of  tiie  action,  have  foI« 
lowed  the  recognized  forms  in  making  the  record  complete. 

It  may  be  said  that  the  record  shows  the  pleas  and  demand 
for  bill  of  particulars  were  withdrawn.  We  can  only  regard 
such  entry  as  the  act  of  the  clerk  in  making  up  the  record* 
The  character  of  the  pleas,  and  the  settled  purpose  of  the 
defendant  to  contest  the  plaintiff's  claim,  as  shown  by  the 
affidavits  of  the  defendant  and  his  attorneys,  forbids  the  idea 
that  the  judgment  was  confessed;  and  there  is  no  evidence  of 
any  order  indicating  the  sum  on  payment  of  which  the  judg- 
ment should  be  released.  Is  this,  therefore,  a  case  within  the 
provisions  of  the  act  of  1787,  chapter  9? 

This  court  has  said,  in  the  case  of  Kemp  ▼.  Coohj  18  Md.  189 
[79  Am.  Dec.  681]:  ''In  deciding  upon  the  application  to  strike 
out  a  judgment  after  the  term  is  past,  for  any  of  the  reasons 
mentioned  in  the  act  of  1787,  the  court  acts  in  the  exercise  of 
its  qriaai  equitable  powers,  and  will,  therefore,  properly  consider 
all  the  facts  and  circumstances  of  the  case,  and  require  that 
the  party  making  the  application  shall  appear  to  have  acted  in 
good  faith,  and  with  ordinary  diligence."  ''  Belief  will  not  be 
granted  when  he  has  knowingly  acquiesced  in  the  judgment 
complained  of^  or  has  been  guilty  of  laches  and  unreasonable 
delay  in  seeking  his  remedy." 

In  this  view  of  our  duty,  we  have  examined  the  facts  of  the 
entry  of  the  judgment,  and  will  now  consider  the  questioo 
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whether  the  appellant  has  been  guilty  of  laches  in  making  hii 
motion  to  strike  out  the  judgment 

From  the  period  of  the  entry  of  judgment  to  the  time  when 
the  motion  to  strike  it  out  was  made,  four  terms  of  the  court 
had  intervened,  and  the  counsel  of  the  appellee  urged  upon 
our  oontfideration  that  it  was  the  practice  of  the  clerk  of  the 
superior  court  to  furnish  the  attorneys  practicing  therein  with 
dockets  of  the  respective  terms,  each  docket  containing  the 
trial  calendar;  thus  raising  the  presumption  that  the  appel- 
lant's attorneys  had  an  opportiuiity  to  know  what  disposition 
had  been  made  of  this  and  their  other  cases. 

But  there  is  no  evidence  whatever  in  the  record  to  show  that 
the  dockets  thus  distributed  were  received  by  the  appellant's 
attorneys,  and  this  presumption  of  notice  is  fully  rebutted  by 
the  affidavits  of  those  gentlemen,  in  which  they  severally  aver 
that  they  only  heard  of  the  judgment  a  few  days  before  the 
motion  to  strike  it  out,  and  to  "their  great  surprise;  and  the 
affidavit  of  the  appellant  is  equally  positive  in  this  particular. 

The  judgment  records  of  the  state  are  presumed  to  have 
been  made  up  after  the  most  careful  deliberation;  and  to  per- 
mit them  to  be  altered  or  amended  without  the  most  solemn 
forms  of  proceeding  would  be  contrary  to  law  and  good  policy. 

The  act  of  1787  authorizes  the  correction  of  errors  similar  to 
those  in  this  case,  and  we  feel  well  assured  that  we  are  pro 
moting  the  sanctity  of  judicial  records  by  granting  relief  under 
our  quasi  equitable  powers,  and  the  provisions  of  this  act,  when 
such  a  manifest  error  is  presented  for  our  consideration. 

Under  the  circumstances,  the  order  of  the  superior  court 
overruling  the  motion  to  strike  out  must  be  reversed,  the  judg- 
ment stricken  out,  and  the  cause  remanded,  so  that  the  case 
may  be  brought  up  by  regular  continuances,  and  prosecuted 
according  to  the  usual  course. 

Order  reversed,  and  procedendo  awarded. 

PowziL  or  CouBT  TO  CoRRier  or  Axknd  Rboord:  Sm  IIUl  ▼.  ffoover,  6t 
Am.  Deo.  70;  HMtier  ▼.  Jwlgf  qf  DiUriet  Cami,  70  Id.  100;  Raymond  ▼. 
SmUh,  71  Id.  46S;  Kemp  t.  Cook,  79  Id.  681,  and  notes  thereto. 

Thb  p&urciPAL  CASK  18  ciTBD  in  SarUmU  v.  Firemen*$  Ins,  (7a,  45  Md.  846, 
to  the  point  that  where  a  judgment  haa  been  rendered  several  terms  anterior 
to  the  motion  to  strike  H  out.  It  will  not  be  d*starbed  without  clear  and  oon> 
Tincing  proof  of  frand,  surprise,  or  irregularity;  and  in  fTaimmrigMY.  WWtin- 
mm,  62  Id.  148,  to  the  point  that  appeals  may  be  taken  from  refnsab  to  strike 
out  judgments^  as  well  as  from  orders  striking  them  out;  but  it  was  distin- 
guished in  Johna  t.  FrUehey,  39  Id.  264^  and  the  oonrt  refused  to  strike  out  a^ 
Judgment  on  the  ground  of  irregularity,  under  the  oixeumstanoes  of  the  caas^ 
when  the  entries  were  made^  not  in  the  court-room,  but  in  the  clerk's  ofllMi 
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Haddook  u  Boston  and  Mainh  Railboai>. 

[•  Aiun.  SI] 

taoLABAnoiri  ov  Dwcbamed  Mothbb  that  wan,  Omo  wiS  Bobv  mMMmm 
Maemuqm,  and  oarroboratmg  lUtoiiifinti  made  by  Imt  tonahfaig  Um  df^ 
onniBtaaoM  aiid  history  of  her  lifa^  are  admiHible  In  cvidnoe  to 
th«  illegitunaoy  of  the  chfld. 

lEnDEirai  ov  Odteral  Rxfutatiok  that  Child  wis  lixaarnMAYM  la 
competent.    The  admiiwion  of  heamy  to  prore  the  pedigree  of  a 
la  reatrioted  to  the  deolaratioDa  of  deoeased  penooa  who  wva  rdaftad  ftn 
him  by  blood  or  marriage. 

Wbtt  of  entry.  The  demandant  claimed  under  her  molhflr 
Betsey  Frink,  who  was  the  daughter  of  Barah  Pendergrasa,  a 
former  owner  of  the  premises.  At  the  time  of  the  trial,  Sarah 
Pendergrass  and  Betsey  Frink  were  both  dead.  The  demand- 
ant introduced  evidence  to  show  that  they  had  lived  together 
as  mother  and  daughter,  and  that  Sarah  had  said  that  Betsey 
was  her  daughter.  There  was  no  evidence  that  any  one  aoto* 
ally  knew  of  her  marriage,  or  that  she  lived  with  a  husband. 
The  tenants  offered  to  prove  a  general  reputation  that  Betsey 
was  illegitimate,  but  the  judge  excluded  it.  Sally  Goodrich 
testified  on  behalf  of  the  defendants  that  Sarah  had  often 
spoken  to  her  of  Betsey's  illegitimacy,  and  related  the  histoiy 
of  her  own  life;  that  she  came  to  this  country  in  the  war  of 
the  Revolution,  having  eloped  with  a  man  to  whom  she  waa 
never  married;  that  she  afterwards  went  to  live  in  a  familyi 
and  became  intimate  with  one  of  the  sons,  by  whom  she  be* 
came  pregnant  with  Betsey  Frink;  that  the  fiunily  tamed 
against  her,  and  she  never  manied,  and  hardly  oaied  whal 
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became  of  her  after  that.  The  judge  instructed  the  jury  that 
they  should  give  no  weight  to  the  declarations  of  the  mother, 
as  testified  to  by  Goodrich,  as  they  were  incompetent.  The 
jury  found  for  the  defendant.  Other  facts  are  stated  in  the 
opinion. 

H,  Carter^  tor  the  tenants. 

D.  8au/nder8j  Jr.j  for  the  demandant. 

By  Court,  Mbtcalf,  J.  The  e^idenoe  which  was  o£fered  by 
the  demandant  at  the  trial,  to  prove  that  her  mother,  Betsey 
Frink,  was  the  daughter  of  Sarah  Pendergrass,  was  admitted 
without  objection  thereto  by  the  tenants,  and  must  now  be 
supposed  to  have  satisfied  the  jury  of  that  fact.  Assuming 
that  fietct,  one  of  the  questions  in  the  case  is,  whether  the  jury 
were  rightly  instructed  that  the  said  Sarah's  declarations  as 
to  the  illegitimacy  of  the  demandant's  mother  were  incompe* 
tent  evidence,  to  which  no  weight  should  be  given.  The  court 
are  of  opinion  that  this  instruction  was  wrong. 

If  Sarah  Pendergrass  were  alive  she  would  be  competent,  in 
the  trial  of  a  case  involving  her  daughter's  legitimacy,  to'  tes- 
tify to  her  illegitimacy,  by  testifying  that  she  (Sarah)  was 
never  lawfully  married:  Raynham  v.  Canton^  3  Pick.  293; 
Standen  v.  EdwardSy  1  Ves.  Jr.  133;  King  v.  Brandeyj  6 
Term  Bep.  830.  In  this  last  case,  it  was  said  by  Lord  Kenyon 
that  parents  may  be  called  as  witnesses  to  prove  their  children 
illegitimate  as  well  as  to  prove  them  legitimate.  That  remark 
is  true  when  applied  to  that  case  and  to  the  present  case. 
When  a  witness,  acknowledged  or  proved  to  be  the  parent  of 
a  child  whose  legitimacy  is  in  question,  is  called  to  prove  the 
child's  illegitimacy,  such  witness  may  prove  it  by  testifying 
that  he  or  she  was  not  married  before  the  birth  of  the  child. 
But  the  remark  must  be  confined  to  cases  of  children  not  bom 
in  lawful  wedlock.  When  parties  are  lawfully  married,  neither 
of  them  can  be  allowed  to  testify  that  the  offspring  of  the  mother 
is  spurious:  Ooodrigkt  v.  Moss^  2  Cowp.  592,  by  Lord  Mans- 
field; Canton  t.  BenOeyy  11  Mass.  442,  443;  1  Greenl.  Ev., 
sees.  253,  844. 

Sarah  Pendergrass  being  dead,  her  declarations  that  her 
daughter  was  illegitimate  were  admissible,  as  proof  of  pedi« 
gree.  This  precise  point  was  adjudged  in  Ooodrigkt  v.  Mo$$f 
2  Cowp.  591.  That  was  an  action  of  ejectment,  in  which  the 
only  question  was,  whether  the  lessor  of  the  plaintiff  was  the 
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legitimate  eon  of  Francis  and  Mary  S.,  or  was  bom  of  Maiy 
before  her  marriage  to  Francis.  At  the  trial  the  defendanta 
offered  witnesses  to  general  declarations  of  Francis  and  Maiy 
(both  deceased),  that  the  plaintiff's  lessor  was  bom  and  pri- 
vately baptized  before  the  marriage;  also,  an  answer  that 
Mary  had  made  to  a  bill  in  chancery,  in  which  she  declared 
that  he  was  bom  before  her  maniage.  Both  of  these  matters 
of  evidence  were  excluded;  but  a  new  trial  was  granted  for 
the  reason  that  they  ought  to  have  been  admitted. 

We  understand,  firom  the  concluding  part  of  this  bill  olT  ex* 
ceptions,  that  the  court,  at  the  suggestion  of  the  demandant's 
counsel,  assented  to  a  change  in  the  instructions  that  had  been 
given,  so  far  as  to  authorize  the  jury  to  take  into  consideratioQ 
as  competent  evidence  the  testimony  of  Sarah  Goodrich  to  the 
bare  declarations  of  Sarah  Pendergrass  that  her  daughter  was 
illegitimate,  excluding  frcHu  their  conBideration  the  other  parts 
of  her  testimony.  But  this  does  not  relieve  the  demandant's 
case.  For  we  are  of  opinion  that  the  whole  of  her  testimony 
was  competent.  The  whole  of  it  was  received  at  the  trial, 
without  any  objection  from  the  counsel  of  the  demandant, 
until  the  court  had  instructed  the  jury  that  all  of  it  was  in- 
competent, and  to  be  disregarded,  when  the  counsel  inter- 
posed, and  desired  that  only  the  narrative  part  thereof  should 
be  declared  incompetent.  The  counsel  seems  to  have  thought 
then,  as  we  think  now,  that  the  jury  had  been  misinstructed, 
and  therefore  he  sought  for  such  a  modification  of  the  instruo* 
tions  as  might  possibly  prevent  the  tenants  from  obtaining  a 
new  trial,  if  the  jury  should  find  against  them. 

The  other  question  in  the  case  is,  whether  the  testimony 
offered  by  the  tenants  to  prove  a  general  reputation  that  the 
demandant's  mother  was  an  illegitimate  child  of  Sarah  Pen- 
dergrass was  rightly  excluded.  We  think  it  was.  And  the 
tenants'  counsel  has  not  attempted  to  support  the  excepticm 
taken  to  its  exclusion. 

The  admission  of  hearsay  to  prove  the  pedigree  of  a  person 
is  restricted  to  the  declarations  of  deceased  persons,  who  were 
related  to  him  by  blood  or  marriage:  1  Greenl.  Ev.,  sec.  103, 
and  cases  there  collected.  And  '^  reputation,"  says  Le  Blano, 
J.  {Higham  y.  Ridgway^  10  East,  120),  ^4s  no  other  than  the 
hearsay  of  those  who  may  be  supposed  to  have  been  acquainted 
with  the  fact,  handed  down  firom  one  to.anotber." 

Exceptions  sustained. 
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BlGLABATIOirS  OV  BlOEASED  MSMBKBS  OV  FaMILT  ABB  AdIOBIBLB  AB  TO 

Pbdxobeb:  See  Crmifiird  ▼.  Blaekbumf  77  Am.  Deo.  323,  note  828,  where 
other  caaes  are  collected.  Bat  the  testimony  of  a  mother  that  her  child 
tiom  in  wedlock  waa,  nererthelees,  illegitimate,  cannot  be  received:  Ahington 
T.  Ihaimry^  106  Maaa.  290^  citing  the  principal  case. 


Sawyer  u  IIovey. 

[8  A;j.B2f,  831. 1 

To  SuBTAin  Bill  in  Equitt  to  Retoem  Deed  cm  Qbouxd  or  Mirakb, 
the  proof  that  it  does  not  conform  to  the  oral  contract,  as  nnderstood  \>y 
the  parties,  mnst  be  entirely  exact  and  satisfactory. 

Bill  to  obtain  a  decree  to  refonn  a  deed.  The  opinion 
states  the  case. 

/.  (7.  Perkins^  for  the  plaintiffs. 

8.  H.  PhUUpSf  for  the  defendant. 

By  Court,  Mebbick,  J.  The  plaintiffs  in  this  suit  seek  to 
obtain  a  decree  to  reform  the  deed  mentioned  in  the  bill  from 
them  to  the  defendant,  on  account  of  an  alleged  mistake  in 
the  description  of  the  land  intended  to  be  conveyed  by  it. 

When,  in  equity,  mistake  of  the  parties  is  expressly  charged 
and  put  in  issue,  equity  will  permit  it  to  be  inquired  into,  and 
upon  strong  satisfactory  proof,  to  be  corrected:  Canedy  v. 
Marcyy  13  Gray,  373.  This  is  the  only  principle  upon  which 
the  bill  can  be  maintained.  The  fact  of  mistake  is  to  be 
distinctly  charged,  and  then  clearly  and  fully  proved.  It  is 
laid  down  as  an  established  rule  that  relief  will  be  granted,  in 
cases  of  written  instruments,  only  where  there  is  a  plain  mis- 
take, clearly  made  out  by  satisfactory  proofs:  1  Story's  Eq. 
Jur.,8ec.  157;  OUkspie  v.  Moon,  2  Johns.  Ch.  585  [7  Am.  Dec. 
659].  And  it  is  a  further  and  very  material  rule  that  the 
court  will  not  afford  its  aid,  or  allow  a  written  instrument  to 
be  affected  by  parol  or  other  extrinsic  evidence,  unless  the 
mistake  is  made  out  according  to  the  understanding  of  both 
parties,  hy  proof  that  is  entirely  exact  and  satisfactory: 
Andrews  v.  Essex  Ins,  Co.y  3  Mason,  10.  And  this,  for  the 
paramount  reason  that  otherwise  if  a  deed  should  be  reformed 
and  corrected  upon  proof  of  the  mistake  of  one  of  the  parties, 
the  great  injustice  might  be  done  of  imposing  upon  the  other 
the  consequences  of  a  contract  to  which  he  had  never  assentedi 
and  therefore  wholly  against  his  will. 
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Applying  the  rule  that  the  written  instrument  must  be 
clearly  proved  to  vary  from  the  real  contract  between  the 
parties,  as  it  was  understood  by  each  of  them,  to  the  evidence 
produced  at  the  hearing,  we  find  it  impossible  to  come  to  the 
conclusion  that  the  bill  can  be  maintained.  The  alleged  mis- 
take consists  in  this,  that  the  description  in  the  deed  covers  a 
greater  quantity  of  land  than  was  intended  to  be  conveyed, — 
more  than  the  plaintiffs  meant  to  sell,  and  more  than  it  was 
the  understanding  of  the  defendant  that  he  had  purchased. 
The  grantors  and  the  grantee  were  the  only  material  witnesses 
in  the  case.  The  deed  describes  the  western  boundary  of  the 
land  conveyed  as  a  line  beginning  at  a  point  on  the  highway 
150  feet  from  certain  bars,  '^  thence  southerly  in  as  straight  a 
line  as  possible  over  the  highest  part  of  said  hill  to  a  large 
white-pine  tree."  Each  of  the  plaintiffs  testified  that,  accord- 
ing to  the  contract,  and  their  distinct  understanding  of  it,  the 
western  boundary  was  to  be  an  absolutely  straight  line  from 
the  point  on  the  highway  to  the  pine-tree  named;  that  they 
sold  and  intended  to  convey  no  land  lying  on  the  west  of  any 
part  of  such  absolutely  straight  line.  And  they  stated  many 
facts  and  circumstances  which  occurred  during  the  negoti- 
ation, tending  to  confirm  their  confidence  in  the  accuracy  of 
their  recollection  concerning  this  boundary.  But  the  defend- 
ant testified  with  equal  positiveness  that  in  all  his  negotiations 
with  the  grantors  he  understood  and  explained  to  them  that 
he  must  have  the  whole  of  the  eastern  slope  of  the  hiU,  and 
that  he  believed  that  they  so  understood  it  He  further  testi- 
fied that  he  caused  the  deed  to  be  prepared  according  to  that 
understanding;  that  it  was  then  submitted  to  them  for  their 
examination  and  approval;  that  they  afterwards  signed  and 
executed  it  in  his  absence,  and  then  returned  it  to  him  with- 
out any  suggestion  that  it  was  in  any  respect  different  from 
the  contract,  or  from  what  they  intended  that  the  description 
in  the  deed  should  be.  He  also  testified  that  after  it  was  de- 
livered to  him,  and  after  he  came  into  possession  of  the  land, 
he  entered  upon  that  portion  of  it  which  is  included  within 
the  lines  which  are  the  subject  of  controversy,  and  blasted  a 
large  quantity  of  stone  there  without  any  objection  from  them; 
and  that  he  never  knew  that  there  was  any  misunderstanding 
about  the  line  until  about  ten  years  after  he  came  into  posses- 
sion of  the  land  under  the  deed. 

This  evidence  is  conflicting.    All  the  witnesses  are  admitted 
to  be  persons  of  business,  of  intelligence,  and  respectafaility. 
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Neither  party  has  made  any  suggestion  against  the  general 
reputation  of  the  other  as  credible  witnesses.  The  conflict  in 
their  statements  can  be  accounted  for  only  upon  the  supposi- 
tion that  there  was,  originally,  a  serious  misunderstanding 
between  them,  or  that  on  one  side  or  the  other  there  is  a  mis- 
recollection  of  what  actually  occurred  during  the  previous 
negotiation  and  at  the  time  of  the  consummation  of  their  bar- 
gain, by  the  execution  and  delivery  of  the  deed.  Upon  either 
supposition,  the  result  is  the  same.  For,  if  parties  understand 
an  agreement  differently,  and  peither  of  them  makes  known  to 
the  other  his  construction  of  it,  and  it  is  afterwards  reduced  to 
writing  and  duly  executed,  they  are  both  bound,  in  equity  as 
well  as  at  law,  by  the  terms  of  the  written  instrument,  which 
in  such  cases  is  to  be  construed  by  the  court:  Miller  v.  Lord^ 
11  Pick.  24.  And  as  to  the  fact  itself,  it  cannot  be  said  to  be 
plainly  and  clearly  proved  that  the  alleged  mistake  actually 
occurred,  while  all  the  evidence  relating  to  the  question  ia 
conflicting  and  contradictory.  There  is  nothing  which  can  be 
said  to  be  absolutely  certain  concerning  the  transaction  except 
what  is  written  in  the  deed. 

The  case,  therefore,  which  the  plaintifls  are  required  by  the 
rules  and  principles  of  law  applicable  to  such  subjects  to 
establish,  in  order  to  entitle  themselves  to  relief,  has  not  been 
shown  by  that  degree  and  amount  of  evidence  without  which 
the  written  instrument  must  be  regarded  as  the  conclusive 
statement  and  exposition  of  the  contract  between  the  parties; 
and  the  bill  must  accordingly  be  dismissed. 


PowEB  ov  Eqttitt  TO  RsvoRM  DsEDS  AKD  CoNTaACTS:  See  Thompson  T. 
ManhaU,  76  Am.  Dec.  328,  note  332;  Dunham  ▼.  Chatharrij  73  Id.  228,  noto 
S36;  Price  y.  CuUa,  74  Id.  52,  note  58;  Cfreer  y,  CcUdwell,  58  Id.  553,  no«» 
669;  McBSdtrry  v.  Shipley,  56  Id.  703,  note  706;  LeUensdor/er  ▼.  Delphy,  56 
Id.  137,  note  141,  where  other  cases  are  collected.  The  mistake  for  which 
•qnlty  will  reform  a  contract  must  be  a  mistake  of  both  parties,  and  mnst  be 
about  the  very  subject  of  the  contract:  Stockbridge  Iron  Co.  v.  Hudson  Trtm 
Co,,  102  Mass.  48;  Claris  y.  Etggins,  132  Id.  590,  both  citing  the  principal 
€Me.  It  most  appear  beyond  a  reasonable  doabt  that  the  precise  terms  of 
the  contract  had  been  ondly  agreed  upon  the  between  parties,  and  that  the 
written  instrument  afterwards  signed  faiU  to  be,  as  it  was  intended,  an  exe- 
aatioQ  of  the  preyious  agreement,  but  expresses  a  different  contract;  and  thai 
tiiii  ia  the  result  of  mutual  mistake:  Cfennem  Amerkanhm,  Co^  ▼.  Ikaik,  181 
Id.  SHf  also  oUiag  the 
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Silver  v.  Fbazisb. 

[8  Allsh,  882.1 

lAun  STAmoERTs  PuMiiaH  Ko  Oavse  ov  AonoVy  if  tii^  nlkta  to 

ten  oonodniiDg  wbidh  the  person  to  whom  they  uo  made^  by  the  nae  of 
ordinary  care  and  attention,  oan  obtain  full  and  aooonte  bif ormatioo. 
And  therefore  the  owner  of  land  who  has  directed  hia  agent  to  erect  a 
hooae  at  a  particolar  place  on  it  cannot  maintain  an  aotion  against  m 
third  penon  who  by  false  representetions  as  to  the  tme  boondary  line  of 
the  land  has  indnced  snch  agent  in  the  owner's  absence  te  erect  the 
boose  at  a  different  place. 

Whxri  Lobs  ob  Injvbt  Ck>MPi.Ai9XD  ov  n  nor  Dntaor  and  Immbduxb 
RxsuLT  of  the  defendant's  wrongful  act^  no  action  oaa  be  maJntdnad. 

ToBT.  The  first  count  was  in  trespass.  The  second  coant 
was  in  these  words:  "The  plaintiff  also  says  that  he  em- 
ployed a  carpenter,  one  Ira  P.  Brown  of  said  Lynn,  to  pre- 
pare or  cause  to  be  prepared  a  Bi)ot  which  was  designated  by 
the  plaintiff*,  to  dig  and  finish  a  cellar,  and  to  erect  and  finish 
a  dwelling-house  thereon,  on  the  plaintiff's  land  in  said  L3mn| 
for  and  on  account  of  the  plaintiff;  that  the  plaintiff  shortly 
afterwards  went  on  a  voyage  to  sea;  that  while  so  absent  at 
sea,  the  said  Brown,  acting  for  the  plaintiff,  prepared  the  spot 
designated,  caused  a  cellar  to  be  dug  and  stoned  up,  and  when 
he  was  about  placing  the  dwelling-house  thereon  the  defend* 
ant  falsely  represented  to  the  said  Brown  that  the  true  divii^ 
ion  line  between  the  land  of  plaintiff,  on  which  said  cellar 
was  dug,  and  that  of  the  adjoining  owner,  which  was  either 
the  defendant's  or  had  just  been  sold  by  him  to  one  EEatch, 
ran  about  a  foot  nearer  to  the  said  cellar  than  it  did  in  point 
of  fact,  and  that  the  said  house  when  built  thereon  would 
encroach  upon  the  adjoining  premises  of  defendant  or  his 
grantee,  though  the  defendant  knew  at  the  time  that  the  said 
line  did  not  run  as  represented  by  him,  but  did  run  at  a  siifli- 
cient  distance  from  said  cellar  to  avoid  any  encroachment  by 
the  house  to  be  erected  thereon  upon  the  said  adjoining  land; 
and  the  defendant,  knowing  of  the  absence  of  the  plaintifi^ 
and  taking  advantage  thereof,  intended  by  said  representa- 
tions to  induce  and  did  induce  the  said  Brown,  the  plaintiff's 
agent,  to  abandon  the  said  spot  on  which  he  was  directed  by 
the  plaintiff  to  erect  the  said  dwelling-house,  and  to  fill  up 
the  cellar  he  had  dug,  and  to  place  the  said  dwelling-hoose 
upon  another  more  inconvenient  and  far  less  favorable  part  of 
the  plaintiff's  land;  and  the  said  Brown  did  so  act  and  change 
the  location  of  said  house  by  reason  of  the  said  repiesenta* 
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Uons  of  the  deSmdani,  to  the  great  damage  and  ii^ory  of  the 
plaintiff."  On  the  trial,  the  judge  ruled  that  no  cauae  of 
action  was  Bet  out  in  the  second  count,  and  declined  to  admit 
any  evidence  under  it. 

/.  C  PerHnSy  for  the  plaintiff. 
W.  fTotoIand,  fior  the  defendant. 

By  Court,  Bigblow,  C.  J.  No  cause  of  action  is  set  out  in 
the  second  count  of  the  declaration.  Putting  aside  all  other 
difficulties  in  the  way  of  sustaining  the  plaintiff's  case  on  the 
facts  alleged,  it  appears  to  us  that  there  are  two  obyious  and 
insurmountable  obstacles  to  the  maintenance  of  the  action. 
The  first  is,  that  the  subject-matter  of  the  alleged  false  repre- 
sentations is  one  concerning  which  it  must  be  presumed,  in 
the  absence  of  averments  to  the  contrary,  that  the  plaintiff 
and  his  agent  had  ample  opi)ortunlty,  by  the  use  of  due  care 
and  diligence,  of  obtaining  information  and  discovering  the 
exact  truth.  It  is  not  alleged  that  the  boundaries  of  the 
plaintiff's  land  were  peculiarly  within  the  knowledge  of  the  de* 
fendant,  or  difficult  of  being  ascertained  by  the  use  of  means 
within  the  reach  of  the  plaintiff's  agent  to  whom  the  state* 
ments  of  the  defendant  were  made,  if  he  had  exercised  ordinary 
vigilance.  The  presumption  is  certainly  a  reasonable  one 
than  an  owner  of  land,  by  reference  to  his  title  deed,  or  his 
agent  in  his  absence,  by  a  recourse  to  the  record,  can  readily 
ascertain  its  true  description  and  boundaries,  and  apply  them 
by  the  most  simple  method  to  the  earth's  surface  so  as  to  fix 
with  certainty  the  extent  of  his  title.  If  he  or  his  agent  omits 
these  ordinary  precautions  and  relies  on  the  statements  of 
others,  by  which  he  is  deceived  or  misled,  no  action  can  be 
maintained  for  any  loss  or  injury  which  may  follow.  Such  a 
case  comes  within  the  principle  that  false  statements  furnish 
no  cause  of  action,  if  they  relate  to  matters  concerning  which 
the  persons  to  whom  they  are  made,  by  the  use  of  ordinary 
care  and  attention,  can  obtain  full  and  accurate  information. 
The  law  will  not  relieve  those  who  suffer  damages  by  reason 
of  their  own  negligence  or  folly.  It  is  on  this  ground  that  no 
action  will  lie  to  recover  damages  for  representations  concern- 
ing the  value  of  property  which  is  the  subject  of  sale,  or  in 
relation  to  its  qualities  or  characteristics,  when  they  are  open 
to  the  vendee,  and  can  be  readily  discovered  by  inspection  or 
examination:  Nowlan  v.  Catn,  3  Allen,  263,  264. 
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The  other  objection  to  the  maintenance  of  the  action  is,  thai 
the  alleged  loss  or  injury  suffered  by  the  plaintiff  is  not  the 
direct  and  immediate  result  of  the  defendant's  wrongful  act. 
Stripped  of  its  technical  language,  the  declaration  charges 
only  that  the  agent  employed  by  the  plaintiff  to  do  a  certain 
piece  of  work  disobeyed  the  orders  of  his  principal,  and  was 
induced  to  do  so  by  the  false  statements  of  the  defendant. 
In  other  words,  the  plaintiff  alleges  that  his  agent  violated 
his  duty  and  thereby  did  him  an  injury,  and  seeks  to  recover 
damages  therefor  by  an  action  against  a  third  person,  on  the 
ground  that  he  induced  the  agent  by  false  statements  to  go 
contrary  to  the  orders  of  his  principal.  Such  an  action  is, 
we  believe,  without  precedent  The  immediate  cause  of  in* 
jury  and  loss  to  the  plaintiff  is  the  breach  of  duty  of  his 
agent  This  is  the  proximate  cause  of  damage.  The  motives 
or  inducements  which  operated  to  cause  the  agent  to  do  an 
unauthorized  act  are  too  remote  to  furnish  a  good  ground  at 
action  to  the  plaintiff.  The  difficulty  is  not  that  there  is  a 
want  of  privity  between  the  parties.  No  such  element  is 
essential  to  enable  a  party  injured  to  recover  damages  occa- 
«ioned  by  a  tort.  It  is  sufficient,  in  support  of  an  action  for 
deceit,  to  show  that  the  false  statement  was  made  with  a 
knowledge  that  it  was  to  be  acted  on  by  the  party  injuredi 
and  that  the  act  produces  damage,  although  the  representa* 
tion  was  made  to  an  intermediate  person.  This  is  settled  by 
the  leading  case  of  Langridge  v.  Levy^  2  Mees.  &  W.  519; 
8.  C,  4  Id.  337;  and  other  cases  of  a  similar  nature  which 
have  followed  it.  In  such  case,  the  damage  is  the  direct  and 
immediate  result  of  the  fraud.  But  in  the  case  at  bar^  the 
damage  which  the  plaintiff  has  sustained  is  only  the  remote 
and  consequential  result  of  the  alleged  false  statement  of  the 
defendant. 

Exceptions  overruled. 

Falsx  RKnussiKTATiONS  wux  KOT  Avom  OoMTaAOT,  if  each  'puty  to  H 
had  eqnal  means  of  aacertaming  the  faota:  See  BeU  r,  Byenon,  TI  Am.  Deou 
142;  note  144,  where  other  cases  are  collected;  Fulton  r.  Hood,  76  Id.  66< 
note  672. 

NATURALy  Pbozdcatb,  AND  LsoAL  RxsuLTB  are  all  that  damages  can  b» 
reooTered  for:  See  Patch  ▼.  CV^  qf  Covington,  66  Am.  Dec.  186,  note  191, 
where  other  eases  are  cdlleoted. 

Thi  raniaiPAL  gasb  is  ouiiMaiTiEHMD  in  May  ▼.  Wukm  Union  Ttkffrafk 
Ox,  112  Mass.  95. 
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TowBB  V.  President,  Diaeotobs,  and  Gompant 

OP  Appleton  Bane. 

[8  AllIX,  887.] 

Owym  or  Bahk  Bnxs,  Ivoapabu  ov  bkino  DisnyouxBBKD  from  other 
daSUt  ISXIb,  oannot  ifuuntain  an  action  against  tho  bank  that  iasoed 
them,  npon  iiMrely  oircnmstantial  evidence  that  they  have  been  destroyed, 
and  the  tender  of  a  bond  of  indemnity. 

Contract  to  recover  the  amount  of  eundry  bank  bills  issued^ 
by  the  defendant,  and  alleged  to  have  been  destroyed  by  fire. 
The  evidence  tended  to  show  that  the  plaintiff  left  the  bills  in 
his  tnink  in  a  house  in  Chicago,  which  was  burnt  within  an 
hour  afterwards,  and  that  no  person  entered  the  room  after  he 
left  it,  and  that  the  trunk  and  its  contents  were  burnt  with  the 
bouse.  The  judge  instructed  the  jury  that  if  the  plaintiff  was 
the  owner  of  the  bills,  and  they  were  destroyed  by  fire,  and 
the  plaintiff  notified  the  defendants  and  demanded  the  amount 
thereof,  and  tendered  a  bond  of  indemnity,  he  was  entitled  to 
recover.    The  jury  found  for  the  plaintiff. 

Z>.  8.  <md  O,  F,  Richardson^  for  the  defendants. 

r.  Wentworth  and  T.  PearsoUj  for  the  plaintiff. 

By  Court,  Hoab,  J.  The  reasons  upon  which  it  has  been 
held  that  the  owner  of  a  negotiable  promissory  note,  which  is 
lost  or  destroyed,  may  maintain  an  action  upon  it  against  the 
maker,  although  it  may  have  been  indorsed  in  blank;  and 
therefore  made  transferable  by  delivery,  were  stated  in  the 
ease  of  FdUs  v.  Russell,  16  Pick.  315.  The  general  doctrine  is, 
that  where  a  writing  is  evidence  of  a  contract,  the  loss  or 
destruction  of  the  writing  does  not  destroy  the  cause  of  action, 
and  that  secondary  evidence  of  the  contract  is  admissible. 
The  objection  to  the  application  of  this  doctrine  to  the  case  of 
a  negotiable  bill  or  note,  payable  to  bearer,  or  payable  to  order 
and  indorsed  in  blank,  is  given  in  Hansard  v.  Robinson^  7 
Bam.  &  C.  90.  Lord  Tenterden  there  says:  "The  general  rule 
of  the  English  law  does  not  allow  a  suit  by  the  assignee  of  a 
chose  in  action.  The  custom  of  merchants,  considered  as  part 
of  the  law,  furnishes,  in  this  case,  an  exception  to  the  general 
rule.  What,  then,  is  the  custom  in  this  respect  ?  It  is  that 
tiie  holder  of  the  bill  shall  present  the  instrument  at  its 
maturity  to  the  acceptor,  demand  pajrment  of  its  amount,  and 
upon  receipt  of  the  money  deliver  up  the  bill.  The  acceptor, 
paying  the  bill,  has  a  right  to  the  possession  of  the  instrument 
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fixr  his  own  Becnrity,  and  as  his  Toncher  and  disdiarge  prt 
tarUo  in  his  account  with  the  drawer.  If,  upon  an  offer  of 
payment,  the  holder  should  refuse  to  deliver  up  the  bill,  can 
it  be  doubted,  that  the  acceptor  might  retract  his  offer  or  retain 
his  money?"  This  was  the  case  of  an  indorsee  against  the 
acceptor  of  a  lost  bill  of  exchange;  and  the  judgment  of  the 
court  WBSy  that  the  plaintiff's  only  remedy  Vas  in  equity, 
where  the  court  could  provide  for  an  adequate  indemnity  to 
the  defendant  as  a  condition  of  payment  And  such  has  been 
the  rule  in  England  in  the  case  of  lost  notes,  until  it  was 
modified  by  statute.  The  statute  of  9  &  10  Wm.  IIL,  c.  17, 
sec.  3,  provided  in  the  case  of  inland  bills  expressed  to  be  for 
value  received,  and  payable  after  date,  "that  in  case  any  such 
inland  bill  or  bills  of  exchange  shall  happen  to  be  lost  or 
miscarried  within  the  time  before  limited  for  payment  of  the 
same,  then  the  drawer  of  the  said  bill  or  bills  is,  and  shall  be, 
obliged  to  give  another  bill  of  the  same  tenor  with  those  first 
given;  the  person  or  persons  to  whom  they  are  and  shall  be 
so  delivered  giving  security,  if  demanded,  to  the  said  drawer, 
to  indemnify  him,"  etc.  The  statute  of  17  &  18  Viet,  c.  125^ 
sec.  87,  contaius  the  more  extensive  provision  that,  'Mn  case  of 
any  action  founded  upon  a  bill  of  exchange,  or  other  negotiable 
instrument,  it  shall  be  lawful  for  the  court  or  a  judge  to  order 
that  the  loss  of  such  instrument  shall  not  be  set  up,  provided 
an  indemnity  is  given  to  the  satisfaction  of  the  court  or  judge, 
or  a  master,  against  the  claims  of  any  other  person  upon  such 
negotiable  instrument" 

But  without  any  statute  provision,  the  case  of  FalcM  v.  £ii»- 
$eUy  16  Pick.  315,  is  an  authority  to  show  that  in  this  com- 
monwealth the  plaintiff,  in  the  case  of  a  note  lost  or  destroyed, 
will  not  be  required  to  resort  to  a  court  of  chancery  for  a  rem* 
edy;  but  that  a  court  of  law,  while  it  fiiUy  recognises  the 
right  of  the  defendant  to  the  security  which  the  productioa 
and  giving  up  of  the  negotiable  instrument  declared  on  would 
afford,  has  authority  to  prescribe  an  equivalent  security,  by  a 
sufficient  and  reasonable  indemnity:  Almy  v.  Reedj  10  Cush. 
421.  It  has  been  held  otherwise  in  New  York:  Bowley  v.  Ball^ 
3  Cow.  803  [15  Am.  Dec.  266]. 

Whether  the  same  rule  is  applicable  to  bank  notes,  intended 
to  circulate,  and  actually  circulated  as  currency,  is  the  quee- 
tion  presented  by  the  case  at  bar;  and  we  believe  it  has  never 
been  decided  in  this  commonwealth.  Although  a  bank  note 
is  the  promissoiy  note  of  a  corporation,  it  differs  in  some  lot* 
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portant  respects  from  other  promissory  notes.  It  is  intended 
not  merely  as  the  evidence  of  a  single  contract,  to  become 
worthless  when  that  contract  is  performed,  but  to  be  issued 
repeatedly,  and  to  pass  from  hand  to  hand  with  the  utmost 
freedom.  They  are  commonly  made  upon  paper  of  a  peculiar 
quality,  embellished  and  distinguished  by  vignettes  and  other 
ornamental  engraving;  and  are  of  some  value  to  the  bank 
which  issues  them.  In  People  v.  Wiley,  3  Hill,  194,  it  was 
held  that  bank  notes  prepared  for  issue,  but  still  in  tiie  pos- 
sesdon  of  the  bank,  were  the  subject  of  larceny.  It  was  said 
by  Mr.  Justice  Wilde,  in  Hinsdale  v.  Lamed,  16  Mass.  68,  that 
"there  can  be  no  great  doubt  that  the  statute  of  limitations  is 
not  applicable  to  demands  on  bank  notes,  where  the  action  is 
brought  against  the  corporation;  because  the  circulation  of 
such  notes  is  daily  renewed;  and  because  lapse  of  time  is  no 
presumption  of  payment,  these  notes  never  being  paid,  unless 
given  up  by  the  holder  at  the  time  of  payment."  This  was  so 
fixed  by  statute  afterward:  R.  S.,  c.  120,  sec.  4.  Whether  pay* 
ment  can  be  enforced  without  a  previous  demand  at  the  bank, 
if  no  place  of  payment  be  stipulated  in  the  note,  is  a  question 
which  we  believe  has  never  been  determined  in  this  common* 
wealth.  In  Maine,  it  has  been  decided  that  they  do  not  differ 
in  this  respect  from  other  promissory  notes  payable  on  de- 
mand, and  that  the  commencement  of  the  action  is  a  suffi- 
cient demand:  Bryant  v.  Damariecotta  Bank,  18  Me.  240. 
The  same  opinion  was  given  in  the  supreme  court  of  New  York 
by  Woodworth,  J.,  in  Bank  of  Niagara  v.  McCracken,  18  Johns. 
493;  but  in  Jefferson  County  Bank  v.  Chapman,  19  Id.  322,  the 
same  judge  observed  that  this  was  only  his  individual  opinion, 
and  was  not  decided  by  the  court.  In  Haztwn  v.  Bishop^  8 
Wend.  21,  Chief  Justice  Savage  expressed  the  same  opinion; 
but  the  point  was  not  essential  to  the  decision  of  the  case. 

Some  implication  that  the  legislature  regard  the  right  of  a 
bank  to  the  possession  of  its  bills,  as  a  condition  of  paying 
them,  to  be  different  from  that  of  the  maker  of  an  ordinary 
promissory  note,  may,  perhaps,  be  found  in  the  provision  in 
statutes  of  1859,  c.  116,  sec.  1, ''  that  banks  may  replevy  their 
bills  upon  payment  or  tender  of  the  amount  due  upon  them  ": 
Oen.  Stats.,  c.  57,  sec.  65.  And  a  similar  inference  might  be 
drawn  from  the  provision  that  banks  shall  be  subject  to  a 
penalty  for  not  paying  bills  presented  at  their  banking-house 
in  business  hours;  as  if  this  were  regarded  as  the  breach  of  ths 
contract  with  the  bill-holders:  Gen.  Stats.,  c.  57,  sec.  59. 
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The  case  of  Hirisdale  v.  Bank  of  Orange,  6  Weud.  378,  was 
an  action  to  recover  upon  bank  notes  which  had  been  cut  in 
two  for  the  purpose  of  transmission  through  the  mail,  and  one 
half  of  them  lost.  The  plaintiff  was  allowed  to  recover,  on  the 
ground  that  by  severing  the  notes  their  negotiability  was  de- 
stroyed. But  Mr.  Justice  Marcy  took  a  distinction  between 
the  loss  and  the  destruction  of  a  note,  and  said:  ''  If  the  owner 
of  a  bill  loses  it,  he  cannot  recover;  but  if  he  can  prove  that  it 
is  actually  destroyed,  he  may." 

In  Bullet  V.  Bank  of  Pennsylvaniay  2  Wash.  G.  C.  172,  a 
similar  decision  was  given  by  Mr.  Justice  Washington;  and 
again,  upon  a  very  full  discussion,  in  Martin  v.  Bank  of  United 
States,  4  Id.  253.  In  each  of  the  two  latter  cases,  no  distinc- 
tion is  made  between  a  bank  note  and  any  other  promisBory 
note  payable  to  bearer;  but  the  general  principle  is  asserted: 
1.  That  the  note  is  only  the  evidence  of  the  contract,  the  loss 
or  destruction  of  which  may  be  supplied  by  secondary  evi- 
dence; and  2.  That  if  upon  any  other  groimd  than  fraud  or 
perjury  the  maker  might  be  subject  to  be  twice  charged,  the 
plaintiff  should  not  be  allowed  to  recover,  except  upon  furnish- 
ing an  adequate  indemnity, — which  could  only  be  provided 
by  a  court  of  equity. 

But  aside  from  any  specific  distinction  applicable  to  all  bank 
bills  issued  as  currency,  there  is  a  difficulty  in  the  plaintiff's 
case  as  presented  upon  the  facts  reported.  The  evidence  of 
the  destruction  of  the  bills  is  merely  circumstantial,  and  not 
positive.  Upon  the  doctrine  of  Fales  v.  RiLSsell,  16  Pick.  315, 
the  plaintiff,  by  his  own  negligence  or  misfortune,  is  unable  to 
do  what  it  was  the  right  of  the  defendants  to  require,  for  their 
own  security,  namely,  to  give  up  the  bills  when  paid.  If  the 
bills  were  shown  to  be  actually  destroyed,  beyond  all  question 
or  controversy,  the  case  might  be  different;  as,  for  instance,  if 
the  destruction  were  admitted  by  the  pleadings.  But  upon 
the  mere  preponderance  of  proof,  which  is  sufficient  to  author- 
ize a  jury  to  find  a  fact  in  issue,  we  think  it  is  not  to  be  as- 
sumed conclusively  that  the  bills  are  destroyed,  without  further 
provision  for  the  defendants'  security  against  their  reappear- 
ance. If,  then,  it  is  sought  to  provide  this  security  by  a  bond 
of  indemnity,  how  can  such  a  bond  be  given?  There  is  noth- 
ing to  distinguish  or  identify  the  bills  which  the  plaintiff  saya 
have  been  destroyed.  Against  a  second  payment  of  what  bills 
are  the  defendants  to  be  indemnified?  How  could  they  show 
that  .any  bills  already' redeemed,  or  hereafter  to  be  redeemedi 
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were  or  were  not  the  bills  in  question?  Clearly  there  could  bo 
no  mode  of  determining  the  fact,  until  their  whole  circulation 
of  bills  of  the  same  denomination  should  be  called  in.  But 
suppose  that  several  parties  should  sue  upon  bills  alleged  to 
have  been  destrojed,  and  should  recover,  each  giving  a  bond 
of  indemnity.  If  it  should  afterward  api)ear  that  all  the  bills 
had  not  been  destroyed,  upon  which  bond  would  the  defend- 
ants have  a  remedy  ? 

The  answer  given  to  this  objection  by  the  plaintiff's  counsel 
is,  that  the  defendants  issue  bills  in  such  form  as  they  choose, 
and  that  the  plaintiff  should  not  be  prejudiced  because  they 
are  issued  in  such  a  form  as  not  to  be  distinguished  from  each 
other.  But  this  is  not  a  satisfactory  answer.  The  defendants 
have  not  contracted  to  redeem  their  bills,  except  ui)on  their 
production  and  delivery;  and  it  is  the  negligence  or  misfortune 
of  the  plaintiff  that  they  cannot  be  produced.  The  plaintiff  is 
then  bound  to  furnish  an  equivalent, — to  put  the  defendants  in 
as  good  a  condition  as  if  the  bills  were  produced.  If  he  can- 
not do  this,  he  has  no  right  to  shift  the  consequences  of  the 
loss  upon  a  party  in  no  wise  answerable  for  it.  It  is  deserving 
of  consideration,  also,  that  the  defendants  do  not  stand  upon 
any  equality  with  the  plaintiff  in  the  trial  of  the  question 
whether  the  bills  are  really  destroyed.  The  plaintiff  is  a  com- 
petent witness  for  himself;  and  the  production  by  the  defend- 
ants of  any  number  of  bills  exactly  like  those  said  to  be 
destroyed  would  be  no  defense,  unless  the  whole  issue  of  such 
bills  were  accounted  for. 

Upon  the  whole  matter,  the  court  are  of  opinion  that  to  per- 
mit a  plaintiff  to  recover  upon  such  proof  as  this  case  presents^ 
ui)on  bills  circulating  as  currency,  and  available  to  any  one 
taking  them  bona  fide^  without  such  means  of  distinguishing 
the  particular  bills  as  would  admit  of  an  adequate  indemnity, 
would  open  a  wide  door  to  fraud,  would  be  incompatible  with 
the  reasonable  security  and  rights  of  the  defendantSy  and  is 
not  required  by  law. 

Exceptions  sustained.        

DisTBOTED  Bank  Non,  whxn  Rsoovkbt  vat  bb  Had  ov:  See  note  te 
New  Hope  Delaware  Bridge  Co,  ▼.  Perry,  62  Am.  Deo.  460;  note  to  Biwaird$ 
T.  JfciTee,  13  Id.  482.  In  i2^  y.  J^onJb  </ J?tirfiii0Con»  16  Id.  664^  it  wm  do- 
eided  that  if  bank  notes  are  deetroyed,  the  owner  may  reoover  their  amount 
in  an  action  at  law. 

AcnoN  AT  Law  oir  Lost  PBomasoBT  Non  mat  bb  Maihtaibbd  when- 
ever a  bond  of  indemnity  will  afford  a  complete  protection  to  the  def  endaafti 
TuUk  V.  Standith,  4  Allen,  481;  S.  O.,  poet,  p.  712;  McOregoqf  t.  McOregarf^ 
107  Mau.  547;  Tueher  t.  Twker,  119  Id.  81,  aU  citing  the  principal 
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Helaxd  v.  City  op  Lowell. 

[8  ALUUf,  407.] 

jMEAMaAwt  ov  Cttt  Who  wAfl  Driteno  at  Ratb  Fastek  THAir  Wali, 
in  violation  of  a  city  ordinance,  oyer  a  bridge  which  the  city  waa  beutd 
to  keep  in  repair,  at  the  time  when  he  reoeiTed  an  injury  l^  reaaon  of  • 
defect  in  the  bridge,  cannot  maintaiii  an  action  against  the  ci^  for  dftm- 
agea,  although  he  was  ignorant  of  the  existence  of  the  ordinance. 

Okdisasce  Which  Muvioipal  Corporation  is  Authobeekd  to  Makb  ii  u 
binding  npon  its  members  and  all  other  persons  as  any  statate  or  otiier 
law  of  the  commonwealth,  whether  they  have  knowledge  of  its  existenM 
or  not. 

When  pLAnTrmr'fl  Own  Unlawful  Act  Concurs  in  Cauhnq  DAMAOiof 
which  he  complains,  he  cannot  recover  compensation  for  snoh  damage. 

QUISTION  WHXTHXR   PLAINTinr  WA8    LVTOXIOATBD  OR   NOT  WHRN    DRIVniO 

ACR088  Brums  at  a  rate  faster  than  a  walk,  in  violation  of  a  city  ofdi* 
nance,  is  immaterial,  in  an  action  against  the  city  to  recover  damsgei  fat 
an  injury  received  by  him  by  reason  of  a  defect  in  the  bridge. 

ToBT  to  recover  damages  sustained  by  reason  of  a  defective 
bridge  which  the  defendant  was  bound  to  keep  in  repair.  The 
plaintiff  introduced  evidence  tending  to  prove  that  while  driv- 
ing over  the  bridge  at  a  rate  no  faster  than  a  walk,  his  horee 
stepped  into  a  hole  in  the  floor  and  fell,  whereby  the  plaintiff 
was  thrown  forward  and  injured.  The  defendant  then  intro- 
duced evidence  tending  to  show  that  at  the  time  he  received 
the  injury  the  plaintiff  was  intoxicated,  and  was  driving  over 
the  bridge  at  a  rate  faster  than  a  walk,  in  violation  of  a  dty 
ordinance.  To  rebut  the  evidence  of  intoxication,  the  plaintiff 
offered  evidence  of  his  general  character  at  that  time  as  a  sober 
and  temperate  man.  The  judge  rejected  the  evidence,  and 
ruled  that  if  the  plaintiff  was  driving  at  a  rate  faster  than  a 
walk,  in  violation  of  the  city  ordinance,  at  the  time  of  recei?- 
ing  the  injury,  he  could  not  recover,  although  he  was  using 
due  care  in  other  respects.    The  jury  found  for  the  defendant 

W.  P.  Webster  J  for  the  plaintiff. 
A,  R,  Browny  for  the  defendant 

By  Court,  Metcalf,  J.  The  jury  were  rightly  instmcted 
that  if  the  plaintiff,  when  the  accident  happened,  was  driving 
his  horse  across  the  bridge  at  a  rate  faster  than  a  walk,  he  was 
not  entitled  to  recover.  A  by-law  or  ordinance  which  a  corpo- 
ration is  authorized  to  make  is  as  binding  on  its  members,  and 
all  other  persons,  as  any  statute,  or  other  law  of  the  common- 
wealth: Commonwealth  v.  Wbrcestefy  3  Pick.  462;  Vandifiey  Pelir 
turner,  6  Id.  187  [17  Am.  Dec.  851];  Angell  A  Ames  on  Goipo 
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ratioDB,  7th  ed.,  sec.  325;  Grant  on  Corporations,  77.  And  the 
plaintiff  does  not  deny  the  authority  of  the  defendants  to  make 
the  ordinance  in  question.  But  he  denies  that  he  was  bound 
by  it,  unless  he  had  knowledge  of  its  existence;  which  knowl- 
edge the  case  does  not  show  that  he  had.  This  position  can- 
not  be  maintained.  The  plaintiff  was  bound  to  take  notice  of 
the  ordinance, — especiaUy  as  it  appears  by  his  writ  that  he 
was  an  inhabitant  of  Lowell]  and  if  he  had  been  sued  for  the 
penalty  for  violating  it,  it  would  not  have  been  necessary  to 
allege  notice  in  the  declaration:  Grant  on  Corporations,  vhi 
tupra;  Pierce  v.  Bartrum^  Cowp.  270;  James  v.  Tutney^  Cro. 
Car.  498;  Master  etc.  of  Butchers'  Co.  v.  BuUackj  8  Bos.  &  P. 
442. 

It  was  said  by  the  court  in  Worcester  v.  Essex  Merrimack 
Bridge  Corp.y  7  Gray,  459,  that  if  the  plaintiff  in  that  case  was, 
at  the  time  of  the  accident,  violating  a  public  statute,  or  a  by- 
law of  which  he  had  actual  or  constructive  notice,  he  could 
not  recover  damages  for  the  accident.  And  it  is  the  established 
law  that  when  a  plaintiff's  own  unlawful  act  concurs  in  caus- 
ing the  damage  that  he  complains  of,  he  cannot  recover  compen- 
sation for  such  damage:  Bosworih  v.  Inhabitants  of  Swanseyy  10 
Met.  363  [43  Am.  Dec.  441].  The  question,  therefore,  whether 
the  plaintiff  was,  or  was  not,  intoxicated  when  driving  acrosf 
the  bridge,  was  immaterial;  and  so  the  judge  treated  it  in  his 
instruction  to  the  jury.  But  if  it  had  been  material,  the  evi* 
dence  which  was  offered,  that  his  general  character  was  that 
of  a  temperate  and  sober  man,  would  have  been  inadmissible: 
CommoniDealth  v.  Worcester ^  3  Pick.  462;  Tenney  v.  TuttlCf  1 
Allen,  185. 

Exceptions  overruled. 

Lboiblatubb  mat  Oblioatb  to  Mxtnioifal  Corporations  Powvr  to 
Bract  Ordiharou  which  will  have  the  force  uid  effect  of  general  lawt 
within  the  territory  or  over  the  oommiinity  for  whose  goverumoDt  they  are 
adopted:  See  note  io  Hobituon  v.  Mayor  q/*  Franklin,  34  Am.  Dec.  632.  A 
eity  ordinance  prohibiting  the  driving  of  any  vehicle  in  the  streets  of  the  city 
at  a  greater  rate  of  speed  than  six  miles  per  hoar  is  binding  upon  all  persons 
driving  within  the  city  as  much  as  any  statute  or  other  law  of  the  common* 
wealth;  and  to  drive  faster  than  the  prescribed  rate  is  a  violation  of  law: 
TuiUe  V.  CUiif  qf  Lawrence,  119  Mass.  278,  citing  the  principal  case, 

Wmoui  Pabtiis  bati  Riciprooallt  Violatxd  Law,  neither  is  entitled 
to  damagesi  Barrow  v.  Landry,  Tl  Am.  Deo.  199.  Courts  of  justice  will  not 
Msist  a  person,  who  has  participated  in  a  transaction  forbidden  by  statute,  to 
anert  rights  growing  oat  of  it:  Harria  v.  Ha(/leld,  71  IlL  801,  citing  the 
prinoipal  caae.  A  person  driving  aaron  a  bridge,  unlawfully,  faster  than  a 
walk  oMJQoi  feoovei-  for  a  defect  in  the  bridge  caused  by  a  hole  in  the  floor, 
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into  which  the  hone  steps  and  ii  injund:  Smith  r.  BoikmmdMt,  B.M.t^ 
Maas.  492;  alao  citing  the  principal  case. 

Thx  naciFAL  case  is  also  otted  in  McCarty  t.  Leofy^  118  Mbbl  UO^  Ii 
the  point  that  it  is  not  competent  for  a  party  plaintiff  to  introdnoe  evidnoi 
of  his  own  reputation  for  sobriety,  or  his  character  and  habits  in  that  raipss^ 
lor  the  purpose  of  proving  that  he  was  not  dmnk  at  the  time  when  an  aOigil 
knit  was  made  npon  him. 


WmxHBAD  V.  Keyes. 

[8  AllBV,  486w] 

RsruBAL  OF  JuDoi  TO  Aixow  Diposmoirs  Used  ov  Tbiaii  «»  la  DiLif« 
■BED  TO  Jttbt,  on  their  retiring  to  consider  their  Tetdiot^  Is  not  a  bfrf 
ground  of  exception.    It  is  a  matter  resting  in  his  discretion. 

SmotiiT's  Rrukm  of  Ruoub  on  Writ  is  hot  Coholubitb  Etidooi  0 
Hd  FATOBy  in  an  action  against  him  for  an  escape. 

OmoBB  IS  KOT  BouirD  TO  Call  vob  Aid  in  Sbbtiob  ov  Mbbnb  Pbooh^ 
and  is  not  liable  for  an  escape  that  might  hare  been  prerented  by  Us 
calling  for  aid,  if  the  party  arrested  by  him  rescnes  himself  cr  Is  rssoiisd 
by  others. 

OmoEB  is  Bound  to  Usb  All  Rbasonablb  and  Pbopkb  Bzbbiiohs  10 
Sboubb  Abbbst  of  a  person  for  whose  atrest  he  has  a  wiit^  and  if  ths 
jnry  belieye  that  he  has  not  done  so^  he  may  be  held  liable  for  an  eac^^ 
although  he  used  all  such  exertions  as  he  deemed  neceamy  at  the  time. 

OitiOEB  EvnooTs  Abbbst  or  Pebson  Whom  Hb  has  Authobitt  to  Abbbb; 
by  laying  his  hand  on  him  for  the  purpose  of  arresting  him,  though  ha 
may  not  succeed  in  stopping  and  holding  him. 

Tort  against  the  sheriff  of  Middlesex  County  for  the  de- 
fault of  his  deputy.  The  deputy  returned  a  rescue  upon  the 
writ,  and  the  defendant  contended  that  this  return  was  con- 
clusive; but  the  judge  ruled  that  it  was  not  conclusiye,  but 
was  evidence  for  the  consideration  of  the  jury.  The  judge 
also  ruled,  against  the  defendant's  objections,  that  certftin 
depositions  which  had  been  read  in  evidence  by  the  defendant 
should  not  be  delivered  to  the  jury  when  they  retired  to  con- 
sider of  their  verdict.  The  defendant  requested  the  court  to 
instruct  the  jury  that  the  officer,  although  he  might  call  for 
aid  in  arresting  Stoddard,  the  defendant  in  the  writ  was  not 
bound  to  do  so.  But  the  judge  declined  to  so  rule,  and  in- 
structed them  that  the  officer  had  the  power  to  call  for  aid, 
and  it  was  for  them  to  determine  whether,  under  the  peculiar 
circumstances  of  the  case,  he  ought  not  to  have  done  bo,  and 
whether  if  he  had  done  so  he  could  have  succeeded  in  detftin- 
ing  Stoddard,  and  whether  or  not  it  showed  negligence  in  noi 
calling  for  aid.    The  defendant  also  requested  the  court  to  in" 
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■tmct  the  joiy  that  he  wonid  not  be  liable  for  an  escape,  pio* 
Tided  the  officer  used  all  Buch  reasonable  and  proper  exertions 
IB  he  deemed  necessary  to  secure  Stoddard.  The  judge  de- 
clined so  to  rule,  but  instructed  the  jury  on  this  point  as 
stated  in  the  opinion.  The  defendant  aJso  requested  Ihe  court 
to  instruct  the  jury  that  if  the  hold  taken  of  Stoddard  by  the 
officer  was  only  for  an  instant,  and  Stoddard  broke  away  from 
that  hold  by  superior  force,  or  was  rescued  therefrom  by  the 
interference  of  others,  this  would  be  a  sufficient  retaking  by 
the  officer  to  allow  him  to  return  a  rescue.  The  judge  de- 
clined to  so  rule^  but  instructed  the  jury  on  this  point  as 
stated  in  the  opinion.  The  jury  found  for  the  plaintiff.  Other 
Cacts  appear  from  the  opinion. 

D.  8,  Richardson  and  S,  A.  Brovnij  for  the  defendant. 
r.  H.  Sweetser  and  A.  F.  L.  Norria,  for  the  plaintiff. 

By  Courts  Metcalf,  J.  1.  When  this  case  was  formerly 
before  the  court  (1  Allen,  350),  we  decided  that  the  averment 
in  the  declaration,  that  the  writ  against  Stoddard  was  return- 
able to  the  court  of  common  pleas,  "  as  by  the  record  of  the 
saipe  writ,  in  the  same  court  remaining,  more  frilly  appears,'* 
was  supported  by  proof  that  the  writ  was  returned  to  the  clerk'i^ 
office  and  placed  in  the  files  of  non-entries.  So  the  reportei 
understood  and  stated  the  decision,  as  he  was  authorized  by 
the  fact  that  the  point  was  argued,  with  other  points,  and  that 
the  court  granted  a  new  trial,  '^  upon  a  single  ground,"  namely, 
an  erroneously  instruction  given  to  the  jury  as  to  the  defend- 
ant's liability  for  an  escape;  thereby,  by  neceesary  implication, 
overruling  the  exception  which  is  now  brought  again  before 
the  court.  A  writ,  when  returned,  is  matter  of  record:  1  Stark. 
Xv.,  4th  Am.  ed.,  285;  Powell  on  Evidence,  293;  1  Greenl.  Ev., 

.  521. 

2.  It  is  not  a  matter  of  right  that  depositions  used  in  the 
of  a  cause  shall  be  delivered  to  the  jury,  on  their  retiring 
to  consider  of  their  verdict.  It  is  matter  of  discretion,  the 
exercise  of  which  by  a  judge  is  not  a  legal  ground  of  excep- 
tion. See  Graham  &  Waterman  on  New  Trials,  80;  Spence  v. 
SpencCf  4  Watts,  168;  Alexander  v.  Jameson,  5  Binn.  238. 

8.  We  are  of  opinion  that  the  judge  correctly  ruled  that  the 
return  of  Thomas,  on  the  ^rit  against  Stoddard,  was  not  con- 
clusive in  this  action  against  the  defendant  for  an  escape. 
The  defendant  relies  on  the  position,  often  found  in  the  books, 
that  an  officer's  return  cannot  be  contradicted  by  parties  and 

AJi.  Dig.  Vol.  LXXXI-48 
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privies,  except  in  an  action  against  him  for  a  faiae  return. 
But  we  cannot  see,  on  principle,  any  more  reason  why  his 
return  should  be  conclusive  in  this  action  for  an  escape  — 
which  assumes  that  the  return  was  false — than  in  an  actioD 
directly  charging  him  with  a  false  return.  If  his  return  be 
true,  he  may  prove  it  to  be  so,  as  well  in  this  action  as  in  the 
other.  HiB  return  is  prima  fade  evidence  of  a  rescue,  and  the 
burden  is  on  the  plaintiff  to  prove  it  false,  as  well  in  this  action 
as  in  the  other.  And  not  one  of  the  numerous  books  cited  by 
the  defendant's  counsel,  nor  any  case  in  any  English  book, 
shows  that  an  officer's  return  of  a  rescue  has  ever  been  de- 
cided to  be  conclusive  evidence  in  his  favor  in  an  action 
brought  against  him  for  an  escape.  On  the  contrary,  there 
are  recent  English  authorities  which  show  that  it  is  not  con* 
elusive.  It  was  so  decided  by  Holroyd,  J.,  in  Adey  v.  BridgeB^ 
2  Stark.  189.  In  Jackson  v.  Hilly  10  Ad.  &  B.  492,  Patteeon, 
J.,  denied  that  a  return  was  conclusive  in  all  cases  except  in 
an  action  for  a  false  return,  and  said:  '^The  case  cited  from 
the  Year-book  [5  Edw.  IV.  1]  is  strong  to  show  that  a  return 
is  conclusive  only  in  the  particular  cause  in  which  it  is  made; 
and  there  is  no  authority  the  other  way."  See  also  Vin.  Abr^ 
tit.  Return,  0, 25;  1  Saund.  PI.  &  Ev.,  2d  ed.,  1074;  Atkinson's 
Sheriff  Law,  247,  248;  Watson's  Sheriff,  72;  3  Phil.  Ev.,  4tli 
Am.  ed.,  701;  1  Taylor  on  Evidence,  702,  703. 

If  there  are  any  decisions  in  this  country  which  support  the 
defendant's  exception  to  the  ruling  on  this  point  we  cannot 
follow  them.  We  adopt  the  views  of  the  supreme  court  of 
Vermont  in  the  case  of  Barrett  v.  Copelandy  18  Vt.  67  [44  Am. 
Dec.  362],  which  cannot  be  distinguished,  in  principle,  from 
the  case  before  us.  That  was  an  action  for  an  assault  and 
battery  and  false  imprisonment  at  B.  The  defendant  pleaded^ 
in  justification,  that  he  was  a  constable  of  the  town  of  M.; 
that  he  arrested  the  plaintiff  at  M.  on  an  execution;  that  the 
plaintiff  escaped,  and  that  he  pursued  and  recaptured  him  in 
the  town  of  B.  and  conveyed  him  to  M.  on  the  way  to  prison. 
On  the  trial  in  the  county  court,  the  defendant  gave  in  evidence 
the  execution  and  his  return  thereon,  in  which  he  set  forth  an 
arrest  of  the  plaintiff  at  M.  as  averred  in  the  plea.  The  plain- 
tiff offered  evidence  to  contradict  the  return,  but  it  was  ex- 
cluded, and  the  defendant  obtained  a  verdict  on  which 
judgment  was  rendered.  The  supreme  court  reversed  that 
judgment.  "The  question,"  said  Royce,  J.,  "now  presented  ia, 
whether  the  official  return  of  a  public  officer  is  conclusive 
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evidence  in  favor  of  such  officer,  in  the  proseoation  or  defense 
of  a  collateral  action.  We  find  it  laid  down  as  ondoubted 
law  that  such  a  return  is  admissible  evidence  in  the  officer's 
favor;  as  also  to  affect  the  rights  of  third  persons.  But  these 
anthorities  uniformly  assert  that  when  offered  for  such  a  pur- 
pose it  is  but  prima  facie  evidence.  Its  admissibility  is  put 
upon  the  ground  of  the  general  credit  due  to  the  return  of  such 
an  officer  in  cases  where  it  is  his  duty  to  make  a  return.  But 
ai)on  principle,  it  should  be  subject  to  contradiction  by  third 
persons,  because  they  are  neither  parties  nor  privies  to  the 
transaction,  and  because  they  would  not,  according  to  any 
precedent  with  which  I  am  acquainted,  be  entitled  to  a  remedy 
against  the  officer  for  a  false  return.  It  should  also  be  open 
to  contradiction  collaterally,  even  by  a  party  to  the  process. 
We  are  therefore  of  opinion  that  the  plaintiff  was  entitled  to 
go  into  evidence  to  disprove  the  alleged  arrest  at  M.  And  for 
the  rejection  of  the  evidence  offered  for  that  purpose,  the  judg- 
ment of  the  county  court  must  be  reversed  ":  See  also  Francis 
T.  Wood,  28  Me.  69. 

4.  But  we  are  of  opinion  that  the  jury  were  wrongly  in- 
structed; that  they  were  to  determine  whether  Thomas  ought 
not,  under  the  particular  circumstances  of  the  case,  to  have 
called  for  aid  in  arresting  Stoddard;  and  whether,  if  he  had 
done  so,  he  would  not  have  secured  him;  and  whether  his  omis- 
Bion  to  call  for  aid  showed  negligence  on  his  part.  Though  an 
officer  has  authority,  yet  he  is  not  bound  to  call  for  aid  in  the 
service  of  mesne  process,  and  is  not  liable  for  an  escape  that 
might  have  been  prevented  by  his  calling  for  aid,  if  the  party 
arrested  by  him  rescues  himself,  or  is  rescued  by  others:  May 
V.  Probyy  8  Bulst  200;  S.  C,  1  Rol.  388;  Id.  440;  and  Cro.  Jac. 
419;  Watson's  Sheriff,  60;  Gnffin  v.  Brown,  2  Pick.  304,  310; 
Buekministerv.  AppUbee,  8  N.  11.  547;  Sutton  v.  Allison,  2  Jones, 
841. 

6.  We  are  of  opinion  that  as  to  all  things  except  the  duty  of 
Thomas  to  call  for  aid  in  the  service  of  the  process  in  his 
hands,  the  jury  were  rightly  instructed  that  it  was  for  them 
to  decide  whether  Thomas  used  all  reasonable  and  proper  ex- 
ertions to  secure  Stoddard,  and  that  this  (lucstion  was  not  to 
be  decided  by  the  opinion  and  judgment  of  Thomas  at  the 
time.  But  for  the  reason  already  given,  the  instruction  was 
erroneous,  so  far  as  it  left  the  jury  at  liberty  to  decide  whether 
Thomas,  by  not  calling  for  aid,  omitted  a  necessary  and 
proper  exertion  to  secure  Stoddard. 
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6.  Wo  are  also  of  opinion  that  ibe  yaij  were  wrongly  iDr 
ttnicted  that  to  enable  the  defendant  to  set  up  a  rearrest  of 
the  debtor  (Stoddard)  by  the  officer  (Thomas),  the  hold  of  the 
debtor  by  the  officer  would  not  be  sufficient,  unless  the  debtor 
was  held  and  stopped,  or  the  officer  had  such  a  hold  of  him 
ttiat  it  was  in  his  power  to  stop  him. 

There  cannot  be  either  an  escape  or  a  rescue  of  a  person  unr 
less  he  is  first  arrested.  If  an  arrest  is  prevented  by  a  parly's 
avoidance  or  resistance  of  an  officer,  or  by  the  interference  of 
of  others,  the  party  does  not  escape,  and  the  officer  is  not 
liable  in  an  actiou  for  an  escape;  but  is  liable,  if  at  all,  in 
an  action  for  negligence  in  not  making  an  arrest  when  he  might 
and  ought.  And  the  law  is  the  same  in  regard  to  a  rescue. 
An  officer  cannot  legally  return  a  rescue  of  a  party  whom  he 
had  not  arrested.  Such  a  return  would  be  false.  We  have, 
therefore,  in  deciding  on  this  last  instruction  given  to  the  jury, 
to  consider  the  question,  What*^ constitutes  an  arrest?  And 
our  opinion  is,  that  an  officer  efifects  an  arrest  of  a  person  whom 
he  has  authority  to  arrest,  by  laying  his  hand  on  him  for  the 
purpose  of  arresting  him,  though  he  may  not  succeed  in  stop- 
ping and  holding  him:  1  Hale  P.  C.  459;  Oenner  v.  SparkeBj 
1  Salk.  79;  S.  C,  6  Mod.  173;  Sheriff  of  Hampshire  v.  Godfrey^ 
7  Mod.,  Leach's  ed.,  289;  WiUiamsY.  JoneSy  Rep.  temp.  Ha^w. 
801;  Bui.  N.  P.  62;  W^atson's  Sheriff,  90;  United  States  ▼. 
Benner^  Bald.  239.  And  we  need  not  express  an  opinion  as  to 
what  else  will  or  will  not  amount  to  an  arrest.  We  think  thai 
the  instruction,  prayed  for  on  this  point  by  the  defendant, 
should  have  been  granted,  and  that  the  exception  taken  to  the 
instruction  that  was  given  must  be  sustained. 

New  trial  granted. 

Shxsifv's  Rxtubn,  whsn  Conoutsitb  and  whin  kot:  See  Marvd  t.  Jfo 

muvrier,  74  Am.  Dec.  424,  note  427,  where  other  case*  are  coUeoted;  TUlmam 
T.  Davia,  73  Id.  786,  note  789.  The  retam  of  an  officer  upon  his  precept  u 
eonclnsive  eyidenoe  in  the  soit  or  proceeding  in  which  it  ie  made^  but  is  no( 
oonclnaiye  in  a  suit  upon  a  collateral  matter  in  which  the  officer  ia  a  pscty^ 
and  relies  upon  it  to  prove  his  case.  The  truth  of  the  return  is  then  in  iaao^ 
and  the  return  ia  only  prima  fwdt  evidence:  McQoo^  v.  WMn^^km^  6  Allen, 
607,  citing  the  principal  case. 

Depositions  should  not  bb  Permitted  to  Go  to  Jubt,  where  parts  ol 
them  have  been  underscored  by  the  party  offering  them  for  the  pozpoao  ol 
attracting  the  attention  of  the  jury:  KmglU  v.  Coleman^  49  Am.  Deo.  147. 
Depositions  sent  to  the  jury,  which  contain  improper  matter,  will  vitiate  the 
verdict,  unless  the  same  are  wholly  immaterial,  or  were  sent  through  mistake: 
KUtredge  v.  ElUoU,  41  Id.  717.  It  is  not  a  matter  of  right  that  depoati< 
ttsed  in  the  trial  of  a  cause  shall  be  delivered  to  the  jury  on  their 
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to  oooadder  of  l^eir  verdict.  It  is  matter  of  discretion,  the  exerciM  of  which 
by  a  judge  is  not  a  legal  gronnd  of  exception:  Nkhoia  ▼.  StaU,  65  Ind.  519^ 
^i^ffg  the  pyi^i^pi^l  niflo 

Abbvt,  What  d:  See  Eathm  t.  Focm^,  31  Am.  Dec  428,  note  428;  Bi^ 
M  T.  QM^  19  Id.  480»  note  485»  where  this  snbjeot  is  discnned  at  length. 


Eastman  v.  Sanbobn. 

18  ALUBH,  694.] 

Hdkke  of  HoBsiy  Who,  bt  Impbopxb  Feedcto  and  WATnaiHOy  Maxu  Hm 
Sick,  and  retoms  him  in  that  condition  to  his  owner,  is  liable  for  his  fall 
Talne,  if  the  owner,  by  the  nse  of  reasonable  care  and  the  employment  el 
a  suitable  Teterinary  surgeon,  who  treated  him  aooording  to  hie  beii 
Judgment^  was  unable  to  cure  him,  although  the  treatment  was  in  faol 
improper,  and  contributed  to  the  horse's  death. 

ToBT  to  recover  the  value  of  a  horse  hired  by  the  defandant, 
which,  Boon  after  his  return  to  the  plaintifr,  sickened  and  died. 
The  £m^  are  stated  in  the  opinion. 

P.  8.  Richardson  and  T.  Pearson,  for  the  plaintiff. 

21  IT.  Sweetser  and  W,  P.  Webster,  for  the  defendant 

By  Court,  Merrick,  J.  It  appears  from  the  report  that  eyi« 
dence  was  first  introduced  upon  the  trial  by  the  plaintiff  tend- 
ing to  show  that  the  death  of  the  horse  was  occasioned  by  his 
being  overfed  and  improjwrly  watered  by  the  defendant;  and 
that  the  latter  thereupon  produced  evidence  tending  to  show 
that  the  medicines  administered  by  the  veterinary  surgeon 
who  was  called  in  to  take  care  of  the  horse  upon  his  return  to- 
the  stable,  were  injurious,  and  contributed  to  his  death.. 
There  was  further  evidence  produced  by  the  parties  upon 
each  of  these  questions,  but  it  was  conflicting  and  inconclu- 
sive; and  upon  the  whole  of  it  being  submitted  to  the  jury, 
the  presiding  judge  was  requested  by  the  plaintiff  to  instruct 
them  that  if  the  defendant,  by  improper  treatment  of  the 
horse  caused  him  to  be  sick,  and  returned  him  in  that  condi* 
tion  to  the  plaintiff,  who  thereupon  employed  suitable  persons 
to  take  care  of  him,  and  they  did  take  care  of  him,  according 
to  their  best  judgment,  the  defendant  was  liable  for  the  value 
of  the  horse,  although  such  subsequent  treatment  contributed 
to  his  death.  But  this  request  was  not  sustained,  and  the 
jury  were  instructed  that,  if  the  death  was  in  part  occasioned 
by  such  subsequent  treatment,  the  defendant  was  not  respon^ 
nble,  and  that  this  action  could  not  be  maintained. 
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In  each  of  these  particulars,  the  rulings  upon  which  the  in- 
structions given  to  the  jury  were  predicated,  were  enxmeoos. 
The  hirer  of  a  horse  for  any  specified  time,  journey,  or  seryioe^ 
like  any  other  bailee,  is  bound  to  exercise  ordinary  diligence 
In  the  use  and  care  of  the  property  lent  to  him,  and  Is  respon- 
sible for  all  the  injurious  consequences  resulting  from  a  culpar 
ble  neglect  to  do  so:  Story  on  Bailments,  sec.  899;  Bray  t. 
MaynCy  Gow,  1.  The  death  of  a  horse  must  be  considered  as 
one  of  the  direct  consequences  of  ill  treatment  by  such  culpable 
neglect,  if,  being  made  sick  by  it,  he  dies  immediately  after- 
wards, notwithstanding  reasonable  care  is  in  the  mean  time 
exerted,  and  reasonable  means  are  resorted  to  and  applied  for 
his  preservation  and  cure.  The  owner,  upon  the  retium  of  an 
animal  to  him  under  such  circumstances,  is  undoubtedly 
bound  to  use  such  care  and  make  such  efforts;  and  if  he  fails 
to  do  so,  all  consequent  loss  by  death,  or  otherwise,  must  fall 
upon  him.  In  the  case  of  Dean  v.  KeaUy  3  Gamp.  4,  it  was 
held  by  Lord  Ellenborough  that  the  hirer  is  not  responsible 
for  any  mistakea  which  a  farrier,  whom  he  calte  in  to  attend 
to  a  hired  horse,  sick  at  the  commencement,  or  made  so  with* 
out  his  fault  in  the  progress  of  the  journey,  may  commit  in  the 
treatment.  And  this,  upon  the  principle  that  as  he  is  bound 
to  use  due  care,  and  having  in  this  respect  discharged  his 
whole  duty  by  employing  a  suitable  person  to  render  assist- 
ance in  the  exigency  which  had  arisen,  he  is  in  no  fault,  and 
ought  not,  therefore,  to  be  held  liable  for  any  resulting  conse* 
quence.  In  such  case,  the  loss  must  fall  upon  the  owner. 
The  application  of  the  same  principle  to  the  converse  proposi- 
tion makes  the  hirer  liable  for  the  entire  ultimate  loss,  where^ 
having  first  by  his  inattention  and  carelessness  injured  the 
property,  and  afterwards  returned  it  in  a  damaged  condition 
to  the  owner,  the  latter  is  unable,  by  the  exercise  of  reasonable 
care,  either  to  preserve  or  to  derive  any  benefit  or  advantage 
fix)m  it.  All  that  can  be  required  of  the  lender  whose  prop- 
erty is  injured  by  the  culpable  neglect  or  misconduct  of  the 
borrower  is,  that  he  shall  use  all  reasonable  means  in  his 
power  to  avert  the  consequences,  or  to  diminish  the  effect  ci 
the  injury  as  far  as  he  can.  Where  this  is  done,  the  person 
by  whom  the  wrong  is  committed  must  be  responsible  for  all 
the  damage  which  ensues  from  it.  Thus  in  the  case  of  TvAtl$ 
V.  Holyoke,  6  Gray,  447,  it  appearing  that  the  plaintiff's  horse 
was  tlm>wn,  by  reason  of  a  defect  in  the  highway,  on  to  and 
aoioss  a  rail-fence  standing  by  the  side  of  the  road,  and  was 
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removed  therefrom  by  being  rolled  over  the  fence,  by  four  or 
fiye  men,  into  the  adjoining  lot,  and  that  his  leg  was  broken, 
the  defendants  contended  that  they  were  not  liable,  if  the  leg 
was  broken  by  the  fall  when  the  horse  was  so-rolled  over;  but 
it  was  determined  that  they  were  liable  for  the  value  of  tha 
horse,  even  if  the  disaster  occurred  in  that  manner,  if  the  per- 
sons who  attempted  to  extricate  him  from  the  perilous  position 
upon  the  fence  into  which  he  had  been  thrown  did  in  all  re- 
spects use  reasonable  care  in  their  efforts  to  afford  him  relief. 
JLnd  in  IngaUs  v.  BiUsj  9  Met.  1  [43  Am.  Dec.  346],  it  was  to 
the  same  effect  held  that  the  proprietors  of  a  stage  coach  were 
amenable  in  damages  to  a  passenger  who,  by  reason  of  a  de» 
feet  in  the  construction  of  their  carriage,  for  which  they  were 
responsible,  was  placed  in  such  a  situation  of  peril  as  to  make 
it  a  reasonable  precaution  on  his  part  to  leap  from  the  car« 
riage,  and  who  by  so  leaping  sustained  a  serious  injury,  al* 
though  he  would  have  been  perfectly  safe  if  he  had  remained 
quietly  in  his  seat:  See  Commonwealth  v.  Haekett^  2  Allen,  186. 
Thus,  in  the  present  case,  where  the  horse  hired  by  the  de* 
fendant,  having  been  made  sick  and  diseased  by  his  careless- 
ness and  inattention,  was  returned  to  the  plaintiff,  it  became 
his  duty  to  take  reasonable  care  of  the  horse,  and  to  use  ordi- 
nary diligence  in  seeking  for  and  applying  proper  remedies  for 
his  restoration.  This  was  all  that  the  law  required  of  him, 
because  it  was  all  that  he  could  in  fact  do.  There  are  no 
known  means  which  can  be  resorted  to  with  any  absolute  cer- 
tainty that  they  will  prove  sufficient  to  eradicate  disease,  and 
bring  back  health,  or  prolong  the  existence  of  animal  life. 
Notwithstanding  the  utmost  efforts  of  persons  the  most  proper 
to  be  called  on  to  render  assistance  in  such  exigencies,  and 
most  competent  to  afford  it,  fatal  results  may  follow  from  their 
action  or  prescription,  because  there  is  no  possibility  of  guard- 
ing  effectually  against  injurious  consequences,  which  are  the 
result  of  mere  errors  of  opinion  or  mistakes  in  judgment.  And 
therefore,  if  the  plaintiff  did,  on  the  return  of  the  horse,  employ 
suitable  persons  to  take  care  of  him,  and  they  were  faithful  in 
the  performance  of  the  service  in  which  they  were  employed, 
and  the  horse  died,  notwithstanding  their  efforts  to  save  and 
restore  him,  the  death  must  be  attributed  to  the  disease  caused 
by  the  culpable  neglect  of  the  defendant,  even  though  the 
remedies  applied  in  the  course  of  the  treatment,  instead  of 
having  their  intended  effect,  aggravated  the  disease,  and  con- 
tributed in  some  degree  to  its  fatal  termination. 
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From  these  considerations  it  is  apparent  that,  upon  the  fieu^ 
assumed  in  the  hypothesis  upon  which  the  instructions  here 
asked  for  by  the  plaintiff  were  predicated,  the  defendant  is 
liable  for  the  full  value  of  the  horse,  and  that  damages  to  that 
extent  may  be  recovered  of  him  in  this  action.  The  declara- 
tion alleges  that  he  carelessly;  negligently,  and  improperly 
overfed  and  watered  the  horse,  by  means  whereof  he  died. 
When  it  has  first  been  shown  that  the  alleged  carelessness  and 
negligence  caused  the  horse  to  be  sick  and  diseased,  the  further 
averment  that  his  death  was  occasioned  by  the  same  means 
will  be  established  by  proof  that  he  died  of  such  disease,  if 
due  care  and  diligence  to  heal  and  restore  him  to  health  were 
used  by  the  plaintiff,  although  the  means  resorted  to  for  such 
purpose  unfortunately  and  accidentally  contributed  in  part  to 
the  fatal  result  It  is  obvious,  therefore,  that  the  instructions 
to  the  jury  were  erroneous,  and  that  the  exceptions  taken  by 
the  plaintiff  must  be  sustained. 

LxABXLiTT  or  BAnxB  lOB  Misuser  of  Bailed  PsopEBSTt  See  Hmi  t. 
Skkmer,  42  Am.  Deo.  600y  note  604,  where  other  caaea  are  ooUected. 


Child  v.  City  of  Boston. 

[4  Allbn,  4L1 
COHTBOL  OF  COVSTRFOTIOK  OF  COMMON  SeWEBS  IK  ClIT  OF  BoSfOV  !a  Teited 

excliuiTely  in  the  board  of  aldermen,  and  the  dty  xa  not  liable  for  any 
injury  or  inoouTenience  occasioned  to  private  persona  by  the  locmtioii  cr 
oooatniction  of  such  sewers  according  to  the  order  of  that  boaxd. 

Oabe  and  Maintenance  of  Ck)MMON  Sewebs,  when  Built,  Dktoltb 
Wholly  upon  Cnr,  and  it  is  boond  to  provide  for  keeping  them  in 
order  through  such  agents  and  officers  as  it  may  choose  to  select  and 
appoint;  and  the  city  is  liable  for  negligently  permitting  them  to  ooea* 
■ion  a  nuisance  to  the  property  of  citixena  whose  private  drains  eonneol 
with  them,  if  such  nuisance  does  not  result  from  their  original  plan  el 
oonstruction,  and  might  have  been  avoided  by  keeping  them  in  proper 
condition. 

OoMMON  Seweb,  when  Built,  Becomes  Pbopertt  of  €?ztt,  and  no  private 
person  has  any  power  to  interfere  with  it. 

Whebe  Seweb  is  Obdebed  to  be  CoNSTBucno)  WITH  Waste  Wsnt  dis- 
charging into  the  empty  basin  of  a  certain  bay,  and  it  is  built  aooording 
to  this  order,  it  becomes  the  duty  of  the  city,  when  the  flats  between 
the  upland  and  the  channel  of  such  basin  are  fiUed  up  and  made  solid 
land,  to  extend  such  sewer  through  the  land  so  made^  so  as  to  keep  opSB 
a  place  of  discharge  into  the  basin,  the  city  having  the  right  thus  to  ex* 
tend  it;  and  if,  through  ita  failure  to  do  this,  injury  ia  oooasioned  to  the 
private  property  of  a  person  by  the  overflow  of  the  sewer,  the  city  wiU 
be  liable  in  damages. 
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IiTDKivTims  O&Airmo  to  Citt  or  Boston  "Right  to  Dio,  Lay,  and 
MADTTAiy  all  coDvenient  and  necessary  sewers  or  drains  from  the  npland 
to  the  channel  or  deep  water  within  the  basin,  according  to  law  and 
the  common  and  usoal  practice  for  the  time  being  within  the  city,"  must 
be  coostmed  to  apply,  not  only  to  the  wants  of  the  city  as  a  privato 
owner  of  lands  in  the  neighborhood,  but  also  to  the  sewers  for  general 
oae,  which  it  might  be  its  dnty,  in  its  municipal  capacity,  to  oonstmot 
and  maintain. 

Tort  to  recover  damages  sustained  by  reason  of  flooding 
the  basement  of  the  plaintiff's  house  with  drain  water.  The 
plaintiff  owned  a  house  and  lot  in  Dover  Street  in  Boston, 
which  he  held  through  mesne  conveyances  from  Edward 
Tuckerman,  the  lot  being  a  parcel  of  the  land  described  in 
the  tripartite  indenture  referred  to  in  the  opinion  as  belonging 
to  said  Tuckerman.  This  land  was  formerly  drained  into  the 
empty  basin  in  the  Back  Bay,  through  a  sewer  built  jointly 
by  the  city  of  Boston  and  Tuckerman.  In  the  year  1850  or 
1851,  the  city  built  a  common  sewer  in  Tremont  Street,  ex- 
tending both  northerly  and  southerly  from  Dover  Street,  and 
also  a  common  sewer  connected  with  the  one  above  mentioned, 
and  running  through  Dover  Street  to  the  South  Bay,  which 
sewer  cut  off  the  former  drain  of  the  plaintiff.  Ordinarily,  the 
only  outlet  to  the  sewer  in  Dover  Street  was  into  the  South  Bay, 
and  at  the  depth  of  some  feet  below  high  water;  but  a  waste 
weir  was  put  into  the  sewer  in  Tremont  Street,  which  opened 
into  the  empty  basin  in  the  Back  Bay,  and  through  which 
the  water  in  the  sewer  would  discharge  into  the  empty  basin, 
when  the  outlet  into  the  South  Bay  was  closed  by  the  tide 
and  the  water  in  the  sewer  had  risen  high  enough  to  reach 
the  waste  weir.  When  this  sewer  was  built,  the  plaintiff's 
drain  was  connected  with  it  by  the  city.  Some  time  subse- 
quently to  the  building  of  the  sewers  in  Tremont  and  Dover 
streets,  the  house  of  the  plaintiff  which  had  previously  been 
perfectly  drained,  was  flooded  in  the  lower  story  with  drain 
water,  and  continued  to  be  so  flooded,  at  different  periods  of 
the  year,  ever  since,  and  this  fact  was  repeatedly  made  known 
to  the  officers  of  the  city.  The  defendant  admitted  that  the 
waste  weir  into  the  Back  Bay  was  closed  up  by  the  Boston 
Water  Power  Company  at  some  period  before  the  action  was 
brought,  by  filling  in  against  the  sewer,  and  that  part  of  the 
damage  done  to  the  plaintiff  was  thus  occasioned.  The  plain- 
tiff  waived  any  claim  for  damage  from  any  other  cause.  The 
jury  found  for  the  plaintiff.  The  other  £actB  are  stated  in  the 
opinioiL 
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J.  O.  Abbott  and  J.  P.  Healy,  for  the  defendant. 
P,  W.  Chandler  and  O.  0,  SfMttuek^  for  the  plaintiff. 

By  Court,  Hoar,  J.  This  case  has  been  three  tunes  aigoed, 
and  has  received  from  the  court  that  full  consideration  to 
which  it  is  entitled,  not  only  from  the  large  interests  involvedi 
but  from  the  intrinsic  difficulty  of  the  questions  which  it 
presents. 

The  common  sewer  into  which  the  plaintiff's  drain  entered, 
and  from  which  the  water  was  set  back  upon  his  land,  was 
constructed  by  the  city  of  Boston  under  an  order  of  the  mayor 
and  aldermen,  passed  on  the  8th  of  July,  1850.  The  right 
and  duty  to  make,  maintain,  and  repair  common  eewers  were 
given  by  statute  of  1841,  c.  115;  and  the  sixth  section  of  the 
act  provided  that  it  should  not  take  effect  in  any  city  until  it 
should  have  been  accepted  by  the  mayor  and  aldermen  and 
common  council  thereof.  The  act  was  accepted  by  the  city 
council  of  Boston,  April  5,  1841. 

The  order  of  the  mayor  and  aldermen  required  that  the 
sewer  should  be  constructed  in  conformity  with  a  plan  of 
drainage  for  the  southwestern  portion  of  the  city,  reported  in 
City  Document  No.  14,  of  the  year  1850,  by  Messrs.  Chee- 
brough  and  Parrott;  and  it  appears  from  that  report  that  the 
drainage  of  that  locality  presented  peculiar  difficulties.  The 
grade  of  Dover  Street,  upon  which  the  plaintiff's  house  stood, 
was  below  the  level  of  the  sea  at  high  water;  and  any  drain- 
age from  it  into  the  sea  was  therefore  impossible,  except  at 
low  stages  of  the  tide.  The  plan  adopted  was  to  furnish  the 
outlet  of  the  sewer  with  a  flap  or  gate,  which  would  open  to 
allow  the  discharge  of  water  at  low  tide,  but  which  the  rising 
tide  would  close,  and  thus  prevent  the  reflux  of  the  salt  water. 
And  it  was  supposed  that  the  capacity  of  the  lower  part  of  the 
sewer  near  the  outlet  would  be  sufficient  to  contain  all  that 
would  be  required  to  pass  into  it  from  private  drains  and  from 
the  street  gutters,  under  ordinary  circumstances,  until  the  ebb 
of  the  tide  would  allow  its  discharge  into  the  sea.  But  when- 
ever heavy  rains  or  melting  snows  should  suddenly  increaae 
very  much  the  quantity  of  water  flowing  into  the  sewer  at  a 
stage  of  the  tide  when  the  outlet  was  closed  by  the  gate,  it  was 
obviously  necessary  to  take  some  other  measures  to  prevent 
the  overflow  from  the  sewer  through  the  private  drains  into 
the  houses,  cellars,  and  yards  of  the  abutters  upon  the  street 
With  this  view,  the  report  of  Mossrs.  Chesbrough  and  Parrott 
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contained  a  BOggestion  to  the  following  effect:  ''  In  order  to 
guard  the  baaements  and  back-yards  of  these  houses  from 
inundation  by  heavy  rains  during  high  tides,  it  will  be  neces- 
sary to  have  one  or  more  waste  weirs,  discharging  from  the 
main  on  Tremont  Street  into  the  empty  basin,  and  placed  at 
such  a  level  as  to  act  only  when  the  sewers  are  filled  to  over- 
flowing, either  from  heavy  rains  or  from  the  flaps  getting  out 
of  order  and  letting  in  the  tide.  Should  the  empty  basin  ever 
become  covered  with  houses  and  streets,  this  plan  of  wasting 
surplus  water  into  it  could  not  be  continued.  In  that  case 
we  see  no  practical  remedy  except  pumping  for  preventing 
the  inundation  of  the  basements  and  back-yards  of  houses  in 
the  lowest  parts  of  the  district,  should  heavy  rains  occiur 
during  high  tide;  unless,  indeed,  the  streets  are  raised  high 
enough  above  the  tide  to  turn  the  water  in  that  directioUi 
either  by  surface  or  underground  drainage." 

This  was  the  particular  method  proposed,  and  it  was  in  con- 
formity with  the  fifth  recommendation  of  the  report,  ''for 
affording  a  permanent  and  safe  system  of  drainage,"  which 
was  as  follows:  ''  That  the  low  portions  of  the  district  which 
are  already  improved  be  protected,  as  far  as  possible,  from 
inundation,  by  such  temporary  expedients  as  are  practicable, 
until  a  judicious  plan  of  raising  them  to  the  height  proposed 
can  be  adopted  and  carried  out." 

The  commissioners  in  another  part  of  their  report  expressly 
state  that  they  "  are  not  prepared  to  recommend  a  resort  to 
pumping";  and  the  result  of  the  whole  scheme  was  therefore 
this:  to  adopt  the  plan  of  a  waste  weir  into  the  empty  basin 
as  a  temporary  expedient,  so  long  as  drainage  in  that  direction 
should  continue  practicable;  and  as  a  last  resource,  to  require 
a  raising  of  the  grade  of  the  street  and  of  the  lands  adjoin- 
ing to  such  an  extent  as  to  admit  a  more  perfect  drainage  by 
discharge  into  the  sea. 

The  jury  were  instructed  at  the  trial  that  the  city  had  the 
right,  under  the  tripartite  indenture  between  the  city  of  Bos- 
ion,  Edward  Tuckerman,  and  others,  and  the  Boston  and 
Roxbury  Mill  Corporation,  to  maintain  the  waste  weir,  and 
drain  through  it  into  the  empty  basin;  and  we  think  this  in- 
struction was  correct.  The  language  of  that  instrument  con- 
ferred a  very  broad  and  comprehensive  right,  under  a  covenant, 
in  these  terms:  ''  The  said  Boston  and  Roxbury  Mill  Corpora- 
tion does  hereby  covenant,  giunt,  and  agree  that  the  said  par^ 
lies  of  the  first  and  second  part,  their  respective  successors, 
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heirs,  and  assigns,  shall  have  and  enjoy  forever  the  right  to 
dig,  lay,  and  maintain  all  convenient  and  necessary  sewers 
or  drains  from  the  upland  to  the  channel  or  deep  water  within 
the  basin,  according  to  law  and  the  common  and  usual  prao> 
tice  for  the  time  being  within  the  city."  This  was  clearly  in- 
tended and  must  be  construed  to  apply,  not  only  to  the  wants 
of  the  city  as  a  private  owner  of  lands  in  the  neighborhood^ 
but  also  to  the  sewers  for  general  use  which  it  might  be  their 
duty,  in  their  municipal  capacity,  to  construct  and  maintain. 

The  report  of  Messrs.  Chesbrough  and  Parrott  contained  a 
plan  of  the  sewers  which  they  recommended,  and  a  full  speci- 
fication of  the  kind  and  amount  of  materials  necessary  to 
their  construction;  and  the  sewer  in  Dover  Street  was  com- 
pleted in  precise  conformity  therewith.  No  defect  or  want  of 
repair  in  the  sewer  itself  has  been  discovered  since  it  was 
completed;  but  the  obstruction  which  caused  the  injury  of 
which  the  plaintiff  complains,  was  occasioned  by  the  filling 
up  of  the  flats  owned  by  the  Boston  Water  Power  Company 
between  the  mouth  of  the  waste  weir  and  the  channel  of  the 
empty  basin,  and  the  failure  to  extend  the  sewer  through  the 
solid  land  thus  created. 

The  question  whether  the  defendants  are  liable  at  all  for 
the  condition  of  the  sewer,  and  if  so,,  upon  what  grounds,  is 
one  certainly  not  free  from  diflBculty.  It  was  built,  not  by 
their  direction  as  a  municipal  corporation,  but  by  the  order 
of  the  mayor  and  aldermen,  who  act  upon  many  subjects  aa 
an  independent  board  of  public  officers,  intrusted  with  a  large 
discretion,  and  appointed  by  law  to  exercise  an  absolute  and 
exclusive  control  upon  matters  within  their  jurisdiction.  The 
statute  provides  that  the  mayor  and  aldermen  may  lay,  make^ 
maintain,  and  repair  all  main  drains  or  common  sewers  in  the 
city.  The  city  ordinance  roquires  all  particular  drains  which 
enter  a  common  sewer,  to  be  laid  under  the  direction  of  the 
board  of  aldermen,  and  to  be  built  of  such  materials  as  they 
shall  direct.  All  the  main  drains  and  common  sewers  are 
made  the  property  of  the  city  or  town  in  which  they  aro  builti 
and  the  cost  of  their  construction  and  repair  is  to  be  assessed 
upon  the  owners  of  lands  benefited  by  them,  except  such  pro* 
portion  as  by  by-law,  ordinance,  or  otherwise  may  be  required 
to  be  paid  by  the  city  or  town,  which  in  Boston  is  to  be  not 
less  than  one  quarter  part. 

Upon  mature  deliberation,  we  are  all  of  opinion  that  the 
defendants  are  not  responsible  for  any  defect  or  want  of  efB- 
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ciency  in  the  plan  of  drainage  adopted,  although  it  might 
expose  the  plaintiff  to  incidental  inconvenience.  If  the  plain- 
tiff chose  to  build  his  house  below  the  level  of  the  sea  at  high 
water,  it  was  manifestly  impossible  that  the  discharge  of 
drains  into  the  sea  should  be  at  all  times  perfect  and  unob- 
structed. The  duties  of  the  aldermen  in  determining  what 
drains  should  be  built,  and  where  they  should  discharge,  were 
of  a  quari  judicial  nature,  involving  the  exercise  of  a  large 
discretion,  and  depending  upon  considerations  affecting  the 
public  health  and  general  convenience.  They  were  required 
to  act,  not  as  agents  of  the  city,  or  in  any  manner  under  the 
direction  of  the  city,  but  as  public  officers.  If,  in  the  exercise 
of  their  judgment,  it  appeared  to  them  best  that  the  sewer 
should  be  built  wholly  above  the  level  of  tide-water,  the  pri- 
vate drains  which  were  required  to  enter  into  it  must  of  course 
be  placed  at  a  corresponding  elevation;  and  it  would  follow  as 
a  necessary  consequence  that  the  grade  of  the  cellars  and 
yards  adjacent  must  be  raised  to  the  like  extent,  or  that  drain- 
age could  only  be  allowed  from  the  upper  part  of  the  houses. 

But  after  a  common  sewer  is  built,  and  until  some  change 
in  its  location  or  construction  is  directed  by  the  board  of  alder- 
men, its  care  and  maintenance  devolve  wholly  upon  the  city, 
who  provide  for  keeping  it  in  order  through  such  agents  and 
officers  as  they  choose  to  select  and  appoint.  The  superin- 
tendent of  common  sewers,  the  officer  designated  for  this  pur- 
pose in  the  city  of  Boston,  is  chosen  by  the  concurrent  vote  of 
the  two  branches  of  the  city  council,  is  removable  at  their 
pleasure,  and  receives  such  compensation  as  they  determine: 
City  Ordinances  of  Boston,  ed.  of  1856,  487.  The  sewer  is  the 
property  of  the  city,  and  no  private*  person  has  any  power  to  in- 
terfere* with  it.  The  abutters  pay  such  sums  as  are  assessed 
upon  them  for  its  construction,  and  the  benefit  which  they 
receive  from  it  is  the  only  return  for  this  contribution.  The 
charge  of  sewers  and  drains  is  not  an  obligation  imposed  upon 
the  city  by  legislative  authority,  exclusively  for  public  pur- 
poses, and  without  its  corporate  assent.  It  was  voluntarily 
assumed  by  the  acceptance  of  the  act  conferring  the  power. 

These  circumstances  seem  to  the  court  to  distinguish  this 
case  tram  the  class  of  cases  in  which  it  has  been  held  that  a 
private  action  cannot  be  maintained  against  a  city  or  town, 
unless  such  an  action  is  expressly  given  by  statute,  for  negli- 
gence in  the  discharge  of  a  public  duty,  the  performance  of 
which  is  required  of  all  such  corporations  alike:   Mower  v. 
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Leicestety  9  Mass.  247  [6  Am.  Dec.  63];  Bigdouj  v.  Randolph^ 
14  Gray,  641.  Here  a  special  authority  was  conferred  and 
accepted,  involving  important  relations  to  individual  proprietora 
of  land,  and  entire  control  of  an  easement  of  such  a  nature 
that  negligence  might  not  only  deprive  those  interested  of  a 
benefit  which  it  was  designed  to  afford,  and  for  which  they 
had  paid,  but  produce  consequences  actively  and  directly  per- 
nicious. The  duty  to  keep  the  sewer  free  from  obstructions 
was  a  ministerial  duty,  and  the  defendants  were  liable  for 
negligence  in  its  exercise  to  any  person  to  whom  their  negli- 
gence occasioned  an  injury:  Mayor  etc.  of  New  York  v.  Furze^ 
8  Hill,  616;  Wihon  v.  Mayor  etc,  of  New  York,  1  Denio,  595  [43 
Am.  Dec.  719];  Eastman  v.  Meredith^  36  N.  H.  284  [72  Am. 
Dec.  302],  and  cases  there  cited. 

This  brings  us  to  the  last  question  for  decision,  which  is, 
perhaps,  the  most  doubtful  which  the  case  presents.  The  in« 
jury  to  the  plaintiff  was  caused,  not  by  any  defect  in  the  sewer 
as  originally  built,  nor  by  any  want  of  repair;  but  by  an  obstruc- 
tion at  the  mouth  of  the  waste  weir,  filling  up  the  place  of  dis- 
charge, and  thus  effectually  closing  the  orifice  through  which, 
in  times  of  freshet,  the  surplus  water  was  designed  to  flow. 
It  is  argued  for  the  defendants  that  this  does  not  come  within 
the  just  limits  of  their  responsibility;  that  if  they  built  the 
sewer  in  conformity  with  the  order  of  the  board  of  aldermen, 
kept  it  in  repair  and  free  from  internal  obstruction,  they  could 
not  be  answerable  for  the  filling  up,  by  another  party,  of  the 
part  of  the  basin  where  the  sewer  emptied;  and  that  what  was 
needed  to  remedy  the  diCBculty  was  in  fact  an  extension  of  the 
sewer,  which  they  could  not  be  required  to  undertake  until 
the  board  of  aldermen  had  made  an  adjudication  upon  its 
necessity,  and  directed  it  to  be  built.  It  was  in  reference  to 
this  position,  which  is  certainly  plausible,  that  the  last  reargu- 
ment  of  the  case  was  ordered.  But  upon  examination,  we  do 
not  think  it  can  be  supported. 

In  determining  what  it  was  incumbent  on  the  city  to  do, 
in  the  construction  and  maintenance  of  the  sewer,  regard  must 
be  had  to  all  the  circumstances  existing  at  the  time  when  the 
order  was  passed  under  which  it  was  built.  The  city  knew 
that  the  Boston  Water  Power  Company  owned  some  flats  be- 
tween Tremont  Street  and  the  channel  of  the  empty  basin^ 
and  that  they  were  likely  to  fill  them  up.  This  appears  from 
the  report  of  the  committee  of  the  aldermen,  in  pursuance  of 
wliich  the  order  to  build  the  sewer  was  adopted.    That  com- 
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mittee  Bay:  "At  this  very  moment,  some  of  the  principal  sewerB 
in  the  vicinity  of  Dover  Street  are  obstructed  by  the  earth  which 
has  been  thrown  into  the  empty  basin,  under  the  direction  of 
the  Water  Power  Company,  on  the  westerly  side  of  the  Tre- 
mont  Road,  in  order  to  bring  their  property  into  use,  and  their 
contents  are  f^st  creating  a  grievous  nuisance  by  permeating 
through  it.''  This  was  one  of  the  chief  evils  which  the  plan 
of  drainage  recommended  was  intended  to  obviate.  The  com- 
mittee further  say  that  the  sewers  which  they  propose  "  will 
be  self-acting,  effective,  and  undoubtedly  sufficient  for  the  en- 
tire house  and  surface  drainage.  Whatever  inconvenienoes 
might  be  apprehended  from  the  sudden  flowing  in  of  back- 
water have  been  provided  for  by  flaps  at  the  outlets,  and  a 
waste  weir  on  the  empty  basin."  It  is  obvious  from  these 
statements  that  the  plan  contemplated  an  effective  discharge 
from  the  waste  weir  into  the  channel  or  deep  water  of  the 
empty  basin;  to  be  carried  through  any  intervening  obstruc- 
tion, and  only  to  cease  or  to  require  a  new  provision  or  adjudi- 
cation of  the  board  of  aldermen,  when  the  territory  of  the 
basin  should  be  substantially  covered  with  houses  and  streets. 
It  is  true  that  the  report  of  the  engineers  contained  an  estimate 
of  the  materials  necessary  to  complete  the  sewer;  and  that  the 
committee  of  the  board  of  mayor  and  aldermen,  in  November, 
1850,  reported  that  it  was  completed:  City  Document^  I860, 
No.  34.  But  with  the  liability  to  have  the  flats  filled  up  at 
the  outlet,  and  the  right  of  the  city  to  extend  its  drains  throagh 
them,  when  thus  filled,  we  think  the  original  order  of  the 
mayor  and  aldermen  to  construct  the  sewer  upon  the  plan  pro- 
posed must  be  construed  as  requiring  it  to  be  made  continu- 
ously effective  for  the  discharge  of  water  into  the  basin;  and 
that  if  not  extended  at  first  as  far  as  the  Water  Power  Com« 
pany  had  a  right  to  fill,  that  was  to  be  regarded  as  a  tempo- 
rary omission,  for  the  sake  of  present  economy,  but  which  left 
the  obligation  upon  the  city,  as  the  owner  of  the  sewer,  and 
charged  with  its  maintenance,  to  keep  it  in  operation  and  open 
to  the  edge  of  the  upland,  as  the  gradual  changes  in  the  shore 
might  from  time  to  time  require.  This  being  comprehended 
in  the  order  first  passed,  no  new  order  or  direction  was  neces- 
sary to  give  it  binding  force. 

As  the  instructions  given  to  the  jury  at  the  trial  were  cor- 
rect, the  plaintiff  is  entitled  to  judgment.  It  will  be  suf- 
ficiently apparent  from  the  observations  already  made,  that 
the  court  do  not  intend  to  intimate  that  if  the  board  of  alder* 
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men  had  passed  an  order  directing  the  waste  weir  to  be  closed, 
the  defendants  would  have  incurred  any  liability,  or  wodd 
have  been  bound  to  compensate  the  abutters  upon  Dover 
Street  for  the  expense  of  raising  the  grade  of  their  cellars  and 
yards,  which  such  a  change  in  the  system  of  drainage  might 
render  indispensable.  But  while  that  system  remained  un- 
changed,  we  are  of  opinion  that  they  were  liable  for  damap;ea 
occasioned  by  negligence  such  as  the  present  action  disclnsea. 
Judgment  for  the  plaintiff  on  the  verdict. 


MumoiPAL  OoBFORATioNfl^  LiABnjTT  ow,  IV  BssnoT  TO  SxwsBa:  8n 
CUtpCmtndlY,  OUmer,  70  Am.  Deo.  562,  note 570;  Perry  t.  CS^ </ fTorentar, 
86  Id.  431,  note  434,  where  this  sabject  is  diflonaaed.  The  board  of  aldermflo, 
in  laying  oat  and  oonatnioting  draina  and  aewera,  act  aa  pnblio  offioen,  and 
not  aa  agenta  of  the  city:  Orig^  t.  Foote,  4  Allen,  197;  Betifordr.  IiJuAUmii 
^  Tcmakm,  0  Id.  209;  Wheeler  ▼.  CUy  qf  WorcnUr,  92  Maaa.  604;  Bantff^. 
C%  qfLoweO,  98  Id.  571;  HaskeU  y.  New  Bedford,  106  Id.  211,  all  dtingtlia 
principal  caae.  A  board  of  aldermen  and  common  council,  in  laying  oat  and 
oonatractiog  waya,  are  not  aabject  to  the  direction  or  control  of  the  inhafai- 
tanta  of  the  dty,  but  are  an  independent  board  of  pnblio  offioera,  veatad  by 
law  with  the  control  of  all  mattera  within  their  jnriadiction,  and  performim 
dntiea  impoaed  by  general  lawa:  Brimmer  t.  BoBton,  102  Id.  22,  citing  the 
principal  caae.  The  authority  conferred  upon  municipal  ooipazationa  or 
offioera  to  determine  where  draina  shall  be  built  ia  in  the  nature  of  a  judicial 
power,  inTolying  the  exercise  of  a  large  discretion,  and  depending  upon  coa- 
■iderations  affecting  the  public  health  and  general  oonyenienoe;  and  therdora 
no  action  lies  for  a  defect  or  want  of  aufficiency  in  tiie  plan  or  aystem  of 
drainage  adopted  within  the  authority  so  conferred:  Shyerff  ▼.  LoweO,  104  Id. 
16;  HiU  ▼.  Boekm,  122  Id.  359,  both  citing  the  principal  caae.  When  a 
special  charter,  accepted  by  a  city  or  town,  or  granted  at  ita  request^  lequiies 
it  to  construct  public  works,  and  enables  it  to  assess  the  expense  thereof  npoe 
those  immediately  benefited  thereby,  or  to  derive  benefit  in  its  own  oofponia 
capacity  from  the  use  thereof,  the  city  or  town  is  liable  as  any  other  corpoB^ 
tion  would  be,  for  any  injury  done  to  any  person  in  the  negl^nt  exercise  of 
the  powers  so  conferred:  Oliver  ▼.  Worceeier,  102  Id.  500;  Emerp  ▼.  LeweU, 
104  Id.  15,  both  citing  the  principal  case.  A  city  haa  no  right  to  ao  bvild  or 
manage  oommon  aewera  as  to  create  a  public  nuiaance.  And  if  a  private 
nuisance  is  created,  the  city  will  be  answerable  in  damages  to  the  peraoa 
faijured:  Brayton  ▼.  Fall  River,  113  Id.  227,  citing  the  principal  caae.  For 
neglect  in  keeping  common  aewera  in  repair,  whereby  private  property  is 
injured,  an  action  may  be  maintained  against  a  city:  IIUl  y.  Boiom,  122  IiL 
359,  365,  citing  the  principal  case.  Common  sewers  are  the  proper^  of  the 
city,  and  it  is  bound  to  keep  them  in  repair:  BanleU  ▼.  LcweO,  126  Id.  43S^ 
also  citing  the  principal  case. 

Thb  pbinoipal  gasb  is  DiamfouiSHSD  in  the  following  cases:  Barry  r, 
Lowell,  8  Allen,  128;  WhUing  v.  Mayer  etc  qfBoiUm,  106  Msss.  93;  Deirek  t. 
Blackeby,  21  Mich.  108.  It  is  also  referred  to  in  RoU  ▼.  City  ^  IMoMpofk^ 
52  Ind.  560,  among  many  other  cases,  as  throwing  some  li^t  npon  the  bbIk> 
Jeot  there  under  oonaideration. 
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MuLREY  V.  Shawmut  Mutual  Firb  Insubakob  Go. 

[4  AlXBX,  11A.1 

Omidrioh  zk  Pquot  of  Mutual  Insuiuvcx  Cqioast  that  No  Insu^ 
ASCE  8HALI1  Takb  Bmcr  until  the  cash  premium  has  been  actnallj 
paid  at  the  offioe  of  the  company,  and  that  every  insorance  a^ent»  or 
other  person  forwarding  applications  or  reoeiying  preminms,  is  the  agent 
d  the  applicant  and  not  of  the  company,  is  not  complied  with  by  a  pay* 
ment  of  the  premium  to  an  insorance  agent  through  whom  the  applioif- 
tka  is  received  and  the  policy  delivered.  Snoh  condition  is  a  condition 
precedent  to  the  taking  effect  of  the  poHoy. 

Oinons  ov  Mutual  Insubangk  Coxpant  bavb  No  Authobitt  to  Waxvi 
the  by-laws  and  provisiona  adopted  by  the  momberi  of  the  oompany  for 
their  mntnal  protection. 

CoNTBACT  upon  a  policy  of  insurance,  isBued  by  a  mntnal 
fii6  insnrance  company,  containing  the  provision  mentioned  in 
the  opinion.  The  application  was  made  through  one  Brown, 
an  insnrance  agent,  through  whom  several  policies  had  been 
eflbcted  between  the  defendants  and  persons  seeking  insur- 
ance, and  who  received  the  policy  in  this  case,  delivered  it  to 
the  plaintiff,  and  received  from  him  the  premium;  but  he  did 
not  offer  to  pay  the  premium  over  to  the  company  until  after 
the  loss  occurred.  Brown  testified  that  he  was  in  the  habit  of 
settling  a  monthly  account  with  the  insurance  offices  with 
which  he  did  such  business,  and  that  the  defendants,  on  pre- 
senting to  him  his  account,  after  the  loss,  did  not  include  the 
premium  received  by  him  from  the  plaintiff,  and  he  immedi- 
ately called  attention  to  the  fact,  and  tendered  the  amount  to 
the  defendants  at  their  office,  but  they  refused  to  receive  it 
The  judge  directed  a  verdict  for  the  defendants.  Other  &cts 
are  stated  in  the  opinion. 

/•  M.  Keithy  for  the  plaintiff. 
W.  L.  Burty  for  the  defendants. 

By  Court,  Dewkt,  J.  This  policy  failed  to  become  effectual, 
for  the  reason  that  the  cash  premium  had  never  been  actually 
paid  at  the  offioe  of  the  company.  The  payment  to  Brown 
was  no  compliance  with  this  condition  of  the  policy.  On  the 
tace  of  the  policy,  and  as  a  condition  thereof,  was  a  provision 
that  no  insurance  shall  take  effect  until  the  cash  premium 
has  been  actually  paid  at  the  office  of  the  company,  and  that 
every  insurance  agent,  or  other  person  forwarding  applications 
or  receiving  premiums,  is  the  agent  of  the  applicant,  and  not 
of  the  company.  This  was  a  mutual  insurance  company,  and 
the  plaintiff,  as  a  member,  would  have  his  interest  protected 

▲X.  Dna  Vol.  lzxxi— M  ' 
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by  Bucb  a  rale  equally  with  all  other  members.  The  company 
deemed  it  a  proper  precaution  against  the  firauds  of  agents  for- 
warding applications  and  receiving  premiums  to  make  the  ap- 
plicant for  insurance  responsible  for  the  actual  payment  of  the 
cash  premium  at  the  office  of  the  company.  This  being  a  oon- 
dition  precedent  to  the  taking  efifect  of  the  policy,  this  objectioii 
to  the  right  of  the  plaintifT  to  maintain  the  present  action  is  a 
fatal  one. 

There  was  no  waiver  of  this  provision  in  the  policy.  Ths 
case  of  Hale  v.  Mechanic^  Ins,  Co.y  6  Gray,  169  [66  Am.  Dec 
410],  strongly  indicates  the  views  of  this  court,  against  the 
authority  of  the  officers  of  a  mutual  insurance  company  to 
waive  the  by-laws  and  provisions  adopted  by  the  members  of 
such  company  for  their  mutual  protection.  See  also  Brewer 
V.  Chelsea  Ins.  Co.^  14  Id.  203;  Baxter  v.  Chdsea  Ins.  Co.,  1 
Allen,  294  [79  Am.  Dec.  730];  Priest  v.  Citizens'  Ins.  Co.,  8 
Id.  602.  The  cases  in  New  York  cited  by  the  plaintiff  have  a 
contrary  bearing. 

The  case  of  the  plaintiff  failing  upon  the  grounds  already 
stated,  it  is  unnecessary  to  consider  the  further  objeotiiiis 
urged  on  the  part  of  the  defendants. 

Judgment  upon  the  verdict  for  the  defendants. 

iHDivmuAL  CaiDrr  ov  Insubxd  mat  bk  Aoqbftid  as  Fatkiiit  by  the 
agent  of  the  company:  See  Shddon  ▼.  Life  ln».  Ox,  66  Am.  Dea  K&,  aoto 
571. 

SriFULATioirB  Makdto  Aoxnt  ov  Insubxb  Agist  or  AasumiD:  See  boU 
to  Clarir.  Union  M.  F.  L  Co.,  Tl  Am.  Deo.  724-728. 

OmoiBs  OF  Mutual  Insubanox  Gompanibs  havb  No  Authobut  t» 
Waitb  Bt-laws  and  pnmsions  adopted  by  the  company  for  ita  proteeiicKi 
MwTphy  T.  PeopU"%  tic  Int.  Co.,  7  Allen,  242;  Bvana  v.  TiimomMn  U.  F.  L 
Ckkf  9  Id.  331,  both  dting  the  principal  oaae. 

TBI  PBorozPAL  0A8B  IB  DiBiiiTouiSHBP  in  Loomtrd  v«  WsMmn^  100  Mank 
254. 


Fearing  v.  Kimball. 

Fabtt  oahsoi  bi  Pbbmittbd  to  Rbad  or  Evnoivoi  Ubabbwbud  LBm 
from  himaelf  to  the  advene  party,  for  the  pnxpoee  of  proving  the  trath 
of  &ots  atated  in  it,  although  it  waa  in  reply  to  a  letter  to  himidi^  wliiflh 
haa  been  pnt  in  evidence. 

CoirTBACT  to  recover  the  price  of  chaina  and  anchors  txxf 
niahed  hj  the  plaintiffs  to  the  ship  Yankee  Ranger,  in  1854 
The  defendant  Trowbridge  was  defanlted,  and  Kimball  alono 
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defended.  The  plaintiffs  contended  at  the  trial  that  Kimball 
was  a  part  owner  of  the  ship,  and  that  he  had,  through  an 
agent,  procured  the  articles,  and  authorized  the  plaintiffs  to 
charge  them  to  him  as  owner.  They  read  to  the  jury  the  fol- 
lowing letter  from  them  to  him,  dated  February  9,  1860: 
"You  will  remember  that  when  we  last  saw  you  in  Boston 
you  said  we  should  hear  from  you  before  the  close  of  the  year 
1859,  in  regard  to  our  claim  on  ship  Yankee  Ranger,  and  that 
you  would  make  us  a  proposition  that  would  be  satisfactory. 
We  have  ever  since  been  hoping  to  hear  from  you,  in  accord- 
ance with  the  encouragement  you  then  gave  us.  Please  write 
on  receipt  of  this,  and  say  what  you  will  do."  The  following 
reply  to  this  letter  was  also  read;  it  was  dated  February  21, 
1860:  "Yours  of  February  9th  is  at  hand,  and  would  have 
been  answered  before  if  I  had  been  at  home.  When  I  last  saw 
you,  I  said  I  would  talk  with  Mr.  Trowbridge,  and  see  what 
offer  he  would  make.  I  did  talk  with  him.  He  said  he  had 
nothing,  and  was  sick,  and  could  not  pay  anything.  Since  I 
read  your  letter,  I  have  talked  with  him  again.  He  said  he 
cannot  raise  over  two  hundred  dollars."  The  plaintiffs  were 
then  allowed,  under  objection,  to  read  the  following  portion  of 
a  letter  from  them  to  the  defendant,  to  which  no  reply  was 
sent;  this  letter  was  dated  March  15, 1860:  "We  duly  received 
yours  of  the  21st  of  February,  and  must  say  that  we  were  sur- 
prised at  the  contents.  You  say  that  when  you  last  saw  us, 
you  told  us  you  would  talk  with  Mr.  Trowbridge,  and  see  what 
offer  he  would  make,  which  you  did  on  your  return  home,  and 
he  said  he  was  sick,  and  had  nothing,  and  that  you  have  again 
seen  him  since  the  receipt  of  our  letter  of  the  9th  ult.,  and.  he 
now  says  he  cannot  raise  over  two  hundred  dollars,  and  then 
you  let  the  whole  subject  drop.  Now,  in  the  interview  we  had 
with  you,  alluded  to  above,  there  was  not  one  word  said  about 
Mr.  Trowbridge,  and  we  were  not  aware  that  you  intended  to 
see  him  in  regard  to  the  subject  of  our  claim.  You  told  the 
writer  of  this  that  there  was  one  matter  which,  if  it  turned 
favorably,  and  you  thought  it  would,  would  enable  you  to 
make  us  a  handsome  offer  for  our  demand;  and  you  had  no 
doubt  it  would  be  one  that  would  prove  entirely  satisfactory  to 
us.  You  expected  to  n^ake  the  offer  before  the  1st  of  Novem- 
ber, and  at  any  rate,  before  the  end  of  the  year  (1859).  The 
name  of  Mr.  Trowbridge  was  not  mentioned  by  either  of  us. 
We  claimed  the  payment  of  the  debt  from  you,  and  expected 
the  offer  from  you."    The  jury  found  for  the  plaintiffs. 
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H.  W.  Paine  and  R,  D.  Smithj  for  the  defendant. 
H,  F.  Durant  and  O.  A.  Soinerbyy  for  the  plaintiffs. 

By  Court,  Dewey,  J.  The  general  rale  that  a  party  cannot 
make  evidence  for  himself  by  his  written  commanications  ad- 
dressed to  the  other  party,  as  to  the  character  of  dealings  be- 
tween them,  or  the  liability  of  the  party  to. whom  they  are 
addressed,  in  the  absence  of  any  reply  assenting  to  the  samey 
is  well  settled. 

A  distinction  has  sometimes  been  made  where  the  com- 
munication thus  offered  in  evidence  was  a  previous  letter  of 
the  party  offering  it,  to  which  the  letter  of  the  other  party  waa 
in  reply;  but  even  this  has  been  allowed  under  the  peculiar 
circumstances  of  the  case,  and  where  such  prior  letter  might 
be  properly  referred  to  for  the  purpose  of  explaining  or  apply* 
Ing  the  letter  of  the  other  party,  and  not  as  evidence  of  any 
Independent  fact  stated  therein.  The  recent  case  of  Trischei 
V.  Hamilton  Ins.  Co.,  14  Gray,  456,  illustrates  this,  and  waa 
thus  limited.  In  the  previous  case  of  Dutton  v.  Woodman^  9 
Cush.  262  [57  Am.  Dee.  46],  the  introduction  of  the  letter  of 
the  party  offering  it  was  put  wholly  upon  the  ground  that  it 
waa  rendered  admissible  by  the  subsequent  verbal  statements 
of  the  other  party  as  to  the  matter  contained  in  it,  and  the 
reason  why  he  did  not  answer  it,  and  it  was  held  that  othe^ 
wise  it  must  have  been  excluded.  But  omitting  to  answer  a 
written  communication  is  no  evidence  of  the  truth  of  the  £ftct8 
therein  stated;  nor  is  a  party,  under  ordinary  circumstances, 
required  to  reply  to  a  letter  containing  false  statements  of 
facts:  Commonwealth  v.  Eastmany  1  Cush.  189  [48  Am.  Deo. 
696].  The  case  of  FaiHie  v.  Deniony  3  Car.  &  P.  103,  is  to  the 
like  effect. 

But  it  was  urged  on  the  part  of  the  plaintiff  that  the  lattf 
case  of  Roe  v.  Day,  7  Car.  &  P.  705,  is  to  the  contrary  e£fect 
It  is  so  to  some  extent,  certainly;  but  the  case  was  limited  to 
'^an  immediate  reply, "  in  the  ruling  of  the  judge  admitting  it, 
it  being  an  answer  to  the  letter  of  the  other  party  written  the 
day  previous.  And  it  will  be  found  that  in  Richards  v. 
Frankum,  9  Id.  221,  it  was  again  asserted  that  letters  written 
by  a  party  are  not  admissible  as  evidence  in  his  own  favor, 
except  as  a  notice  or  demand. 

The  question  is  obviously  one  of  practical  importance,  and 
rather  to  be  decided  upon  principle  than  by  reference  to  tba 
nisi  prius  rulings  in  the  cases  referred  to. 
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The  first  letter  unanswered  would  seem  to  be  obviously  in* 
competent  evidence  to  prove  the  facts  therein  stated  to  be  true, 
against  the  party  to  whom  it  was  addressed.  Why  does  not 
the  like  objection  apply  to  a  second  letter,  reaffirming  £acts  or 
stating  additional  ones,  and  to  which  there  has  been  no  reply? 
A  party  may  introduce  the  letter  of  his  adversary,  and  if  need 
be,  for  the  purpose  of  enabling  the  jury  to  understand  AiUy 
the  letter  thus  introduced,  he  may  read  to  the  jury  the  letter 
to  which  it  was  in  answer;  but  to  go  further,  and  hold  that  a 
second  letter  of  the  party,  or  a  third,  or  fourth,  as  the  case  may 
be,  is  competent  evidence,  would  be  in  violation  of  the  rule 
that  a  party  cannot  make  evidence  for  himself  by  his  own 
declarations,  and  the  further  rule  that  the  omission  to  answer 
letters  written  to  a  party  by  a  third  person  does  not  show  an 
acquiescence  in  the  facts  there  stated,  as  might  be  authorized 
to  be  inferred  in  the  case  of  silence,  where  verbal  statements 
were  made  directly  to  him. 

In  looking  at  the  facts,  as  presented  in  reference  to  the 
coarse  of  the  trial  here,  it  appears  that  the  plaintiff  was  al- 
lowed to  introduce  a  letter  of  the  defendant,  written  to  him 
under  date  of  February  21,  1860,  and  also  his  own  letter  to 
the  defendant,  to  which  the  letter  of  the  defendant  was  in 
answer.  But  he  was  further  allowed  to  introduce  a  subsequent 
letter  of  his  own  to  the  defendant,  dated  March  19,  1860,  a 
period  of  nearly  four  weeks  after  the  date  of  the  defendant's 
letter.  This  was  not  "an  immediate  reply,"  or  necessarily 
connected  with  the  previous  correspondence,  so  as  to  require 
its  admission.  In  the  opinion  of  the  court,  this  letter  should 
have  been  excluded,  and  that  portion  of  the  same  that  was 
aUowed  to  be  offered  in  evidence  was  erroneously  admitted. 

Exceptions  sustained. 

OmUOOK    to  AlfBWKB    LiTTEB  AdDBISSKD    TO    PaBTT    DOBS    NOT    MaKI 

9ocB  Lrtsr  ATOffiMTBLB  In  endenoa  against  liimi  Dutton  ▼.  Woodman,  57 
Am.  Dea  46^  note  60;  ComnwmBeaUh  ▼.  Eattman,  4S  Id.  590,  note  609,  when 
otiiar  oases  are  ooUeoted.  An  unanswered  letter  is  not  admiasible  in  eyidenoe^ 
allhongh  the  statements  contained  in  it  are  weU  known  to  the  party  to  whooi 
II  is  sent:  OommomDtaUh  ▼.  Bdfferl^,  10  Allen,  187,  dting  the  principal 
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[4  ALLBif,  188.1 

lifrLorat  n  Luxui  iqr  PnsoNAL  Injubus  Subeairxd  bt  Bmabob  of 
rmm  ■WHIM  ov  Hn  Emplotbb  who  ia  engaged  in  work  done  under  m 
general  employment  for  a  reaeonable  oompeneation  or  for  a  stipalated 
price,  when  the  employer  retains  the  right  and  power  of  directing  and 
oontrolling  the  time  and  manner  of  exeooting  the  workf  or  of  refraining 
from  doing  it,  if  he  deems  it  neceaaary  or  expedient. 

ToBT  to  recover  damages  for  a  personal  injury  BOBtained  hj 
the  plaintifT,  by  the  falling  upon  her  head  of  an  iron  rod  which 
was  part  of  a  firame  supporting  an  awning  in  front  of  a  store 
occupied  by  the  defendants.  The  defendants  admitted  that 
they  were  tiie  lessees  of  the  building  to  which  the  frame  of  the 
awning  was  attached,  and  that  they  were  in  possession  of  the 
frame.  The  frame  belonged  to  the  owner  of  the  building. 
The  defendants  obtained  from  the  owner  permission  to  haTe 
one  end  of  the  frame  moved  along  six  or  eight  inches.  They 
engaged  a  carpenter  to  do  the  work,  and  having  told  him  what 
they  wished  to  have  done,  they  gave  him  no  further  directions, 
and  were  not  present  when  the  work  was  done.  The  question 
of  the  carpenter's  negligence  was  left  to  the  jury,  and  they 
rendered  a  verdict  for  the  plaintiff.  Other  facts  are  stated  in 
the  opinion. 

/.  C.  Parkj  for  the  defendants. 

D.  Thaxter  and  W,  Warren^  Jr.^  for  the  plaintiff. 

By  Court,  Bigelow,  C.  J.  This  seems  to  us  to  be  a  very 
dear  case.  The  defendants  are  liable,  because  it  appears 
that  the  negligent  act  which  caused  the  injury  was  done  by  a 
person  who  sustained  towards  them  the  relation  of  servant. 
There  was  no  contract  to  do  a  certain  specified  job  or  piece  of 
work  in  a  particular  way  for  a  stipulated  sum.  It  is  the  ordi- 
nary case  where  a  person  was  employed  to  perform  a  service  for 
a  reasonable  compensation.  The  defendants  retained  the  power 
of  controlling  the  work.  They  might  have  directed  both  the 
time  and  manner  of  doing  it.  If  it  was  unsafe  to  make  the 
repairs  or  alterations  at  an  hour  when  the  street  was  fre- 
quented by  passers,  it  was  competent  for  the  defendants  to 
require  the  person  employed  to  desist  from  work  until  this 
danger  ceased  or  was  diminished.  If  the  means  adopted  to 
gain  access  to  the  awning  were  unsuitable,  the  defendants 
might  have  directed  that  another  mode  should  be  used.  In 
short,  if  the  work  was  in  any  respect  conducted  in  a  careless 


Jan.  1862.]  Brackett  v.  Lubkb.  695 

or  negligent  manner,  the  defendants  had  full  power  to  change 
the  manner  of  doing  it,  or  to  stop  it,  and  to  discharge  the  per- 
son employed  from  their  service.  The  mere  fact  that  the  work 
was  done  by  one  who  carried  on  a  separate  and  independent 
employment  does  not  absolve  the  defendants  from  liability. 
If  such  were  the  rule,  a  party  would  be  exempt  from  respon- 
sibility even  for  the  negligent  acts  of  his  domestic  servants, 
such  as  his  cook,  coachman,  or  gardener.  This  point  was  dis- 
tinctly adjudicated  in  Sadler  v.  Herdock,  4  EI.  &  B.  570.  The 
distinction  on  which  all  the  cases  turn  is  this:  if  the  person 
employed  to  do  the  work  carries  on  an  independent  employ- 
ment, and  acts  in  pursuance  of  a  contract  with  his  employer 
by  which  he  has  agreed  to  do  the  work  on  certain  specified 
terms,  in  a  particular  manner  and  for  a  stipulated  price,  then 
the  employer  is  not  liable.  The  relation  of  master  and  ser- 
vant does  not  subsist  between  the  parties,  but  only  that  of 
contractor  and  contractee.  The  power  of  directing  and  con- 
trolling the  work  is  parted  with  by  the  employer,  and  given 
to  the  contractor.  But  on  the  other  hand,  if  work  is  done  un- 
der a  general  employment,  and  is  to  be  performed  for  a  rea- 
sonable compensation  or  for  a  stipulated  price,  the  employer 
remains  liable,  because  he  retains  the  right  and  power  of 
directing  aud  controlling  the  time  and  manner  of  executing 
the  work,  or  of  refraining  from  doing  it,  if  he  deems  it  neces- 
sary or  exi)edient.  This  distinction  is  recognized  in  the  cases 
adjudged  by  this  court:  Sproul  v.  ITemmingway^  14  Pick.  1 
[25  Am.  Dec.  350];  Stones,  Codnian,  15  Pick.  299;  Hilliard  v. 
Richardson^  3  Gray,  349  [63  Am.  Dec.  743];  Linton  v.  Smithy 
8  Id.  147.  In  the  very  recent  case  of  Pickard  v.  Smith,  de- 
cided in  the  court  of  common  bench  in  England,  and  reported 
in  4  L.  T.,  N.  8.,  470,  it  was  held  that  a  lessee  and  occupier  of 
a  refreshment-room  at  a  railroad  station,  and  of  a  cellar  un- 
derneath, who  employed  a  dealer  in  coal  to  put  coal  into  the 
cellar,  was  liable  for  damages  to  a  person  in  consequence  of 
his  falling  through  a  trap-door  which  was  left  open  by  the  ser- 
vants of  the  dealer  in  coal.  The  court  in  that  case  go  so  far 
as  to  say  that  a  person  may  be  held  liable  if  the  act  which 
causes  the  injury  is  one  which  he  employed  another  to  do,  or 
if  it  is  one  which  it  was  incumbent  on  him  to  perform  as  a 
duty,  and  which  he  intrusted  to  another  to  do  in  his  stead. 

In  the  case  at  bar,  the  defendants  were  bound  to  see  that, 
in  removing  and  altering  a  portion  of  the  awning  over  the 
street,  no  injury  should  be  occasioned  to  travelers.    They  can- 
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not  escape  this  duty  merely  by  showing  that  they  employed  a 
person  to  change  its  position  or  structure,  by  whose  negUgeni 
act  the  injury  of  which  the  plaintiff  complains  was  inflicted. 
Exceptions  overruled. 

LuBnjTT  OF  BiCFLOTSB  VOR  Nbouokncb  OF  Emplotzb:  See  Cfart  t.  Ay,  7S 
Am.  Deo.  590,  note  599;  C<n'bimy.  Amariean  AtiUs,  71  Id.  63,  note  65,  where  other 
eaaes  are  oollected.  Where  the  person  through  whose  negligence  the  in  jury 
happened  was  not  in  the  employment  or  senrice  of  the  defendant,  bat  waa 
exercising  an  independent  employment  in  no  way  subject  to  the  command  or 
eontrol  of  the  defendant  as  to  the  mode  in  which  it  should  be  carried  on,  the 
plaintiff  cannot  reoorer:  Wood  t.  Cobb,  13  Allen,  59;  Rpan  ▼.  Curran^  64  Ind. 
854;  CUp  qf  Logansport  t.  Didk,  70  Id.  78,  all  citing  the  principal  case.  Where 
work  is  done  under  a  contract,  the  doctrine  of  respondeat  atperior  doea  not 
apply:  Wendell  ▼.  PraUp  12  Allen,  470,  citing  the  principal  case.  Bat  where 
an  employer  retains  the  right  and  power  to  control  the  time  and  manner  ol 
ezeonting  the  work,  or  to  refrain  from  doing  it,  he  is  liable  for  injury  sus- 
tained by  his  employee's  negligence  in  performing  the  work:  Ckmnen  ▼.  Hm^ 
ne»9ey,  112  Mass.  98,  citing  the  principal  case. 

CRmRioN  BT  Which  to  DxTKBiiiifK  whbthsr  Relatioh  of  Hastib 
AiTD  SutYANT  EXISTS:  See  Corbin  v,  American  MUle^  71  Am.  Deo.  63^  note  65^ 
where  other  cases  are  collected.  The  question  whether  the  reUtion  be  thai 
of  master  and  servant  or  not  is  to  be  determined  mainly  by  aacertaxning  from 
the  contract  of  employment  whether  the  employer  retains  the  power  of 
directing  and  controlling  the  work,  or  has  given  it  to  the  oontraotori  Fongtk 
T.  Hooper,  II  Allen,  422,  citing  the  principal  case. 
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OsM  Joint  Ownxk  of  Patsht  Right  CASV<yt  MAHiTAizr  Box  nr  JSqum 
against  another  joint  owner  to  compel  an  accounting  for  a  portion  of  ti» 
profits  of  sales  of  the  patented  article^  in  the  absence  of  any  special  agrsd 
ment. 

Contract,  with  a  prayer  for  relief  in  equity,  and  that  the 
defendants  might  be  decreed  to  account  with  the  plaintifibi 
and  to  pay  over  to  them  such  sums  as  might  be  found  to  be 
justly  due.  The  following  facts  were  agreed:  On  the  29tb 
of  March,  1852,  the  defendants,  who  were  the  owners  of  the 
patent  right  referred  to,  executed  to  the  plaintififis  jointly  with 
William  R.  Perkins  an  assignment  of  the  right  to  use  the  in- 
vention within  a  certain  specified  territory;  the  plaintiffs,  as 
partners,  purchasing  and  holding  one  undivided  half  pari, 
and  Perkins  purchasing  the  other  undivided  half  part  of  the 
interest  and  right  therein  conveyed.  On  the  10th  of  Decem- 
ber, 1862,  Perkins  assigned  his  undivided  half  part  to  C.  O. 
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Andrews,  whose  administratrix,  on  the  5th  of  February,  1855, 
assigned  the  same  to  the  defendants.  Between  the  5th  of 
February  and  the  18th  of  March,  1857,  the  parties  to  this  suit 
owned  respectively  one  undivided  half  part  of  the  rights  under 
the  assignment,  and  both  sold  machines  containing  the  pat- 
ented invention  in  the  assigned  territory.  The  defendants 
sold  such  machines  to  the  number  of  seventeen  more  than 
were  sold  by  the  plaintiffs,  for  which  they  received  their  pay, 
making  large  profits  thereon;  but  they  refused  to  account  with 
the  plaintiffs  therefor,  though  often  requested.  Before  Feb- 
ruary 5,  1855,  the  owners  of  the  interest  under  the  assignment 
had  been  accustomed  to  sell  and  account  together  for  all  sales 
and  profits. 

T.  L.  Wakefieldj  for  the  plaintiffs. 

C  BrowrUy  for  the  defendants. 

By  Court,  Chapman,  J.  There  is  not  in  this  country  any 
limitation  of  the  number  of  persons  who  may  be  joint  owners 
of  a  patent  right.  In  England  it  is  otherwise.  English  let- 
ters patent  contain  a  provision  that  if  they  shall  at  any  time 
be  vested  in  more  than  twelve  i)ersons  or  partners  they  shall 
become  void.  But  the  statutes  of  the  United  States,  1886, 
e.  357,  sec.  11,  makes  patents  assignable,  either  as  to  the  whole 
interest  or  any  undivided  part  thereof,  by  any  instrument  in 
writing;  and  licenses  may  also  be  granted  by  the  patentees  or 
their  assignees  to  as  many  parties  as  they  please.  Many  pro- 
prietors of  patents  have  availed  themselves  of  the  right  to 
make  assignments,  and  grant  licenses  to  a  great  extent;  and 
there  have  been,  for  many  years,  a  great  number  of  persons 
interested,  as  part  owners  or  licensees,  in  the  question  whether, 
independently  of  covenants  or  agreements,  a  right  of  contri- 
bution, in  any  form  or  to  any  extent,  exists  between  such 
parties  or  any  of  them.  The  amount  of  proi>erty  and  the 
number  of  persons  to  be  affected  by  this  question  must  be 
very  great.  The  question  has  arisen,  and  been  propounded  to 
counsel,  in  many  instances;  but  after  having  made  extensive 
inquiries,  we  cannot  learn  that  it  has  ever  before  been  pre- 
Bented  to  a  judicial  tribunal  in  any  form.  The  learned  coun- 
sel in  Ihis  case  have  acknowledged  their  inability  to  find  any 
authority  in  point,  and  have  argued  the  question  principally 
by  analogy.  The  prevailing  sentiment  among  patent  lawyers, 
we  have  reason  to  believe,  is  adverse  to  the  right;  and  many 
of  them  are  in  the  habit  of  advising  clients  to  make  provision 
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on  the  sabject,  as  well  between  part  owners  as  licenseeB,  hj 
special  agreements.  The  analogies  which  have  been  saggested 
by  counsel,  and  those  which  have  suggested  themselves  to  oor 
own  minds,  are  quite  unsatisfactory;  because  a  patent  right, 
as  it  exists  in  this  country,  is  a  species  of  property  so  unlike 
every  other  species,  and  is  made  profitable  in  so  great  a  variety 
of  ways.  The  authorities  cited  for  the  plaintififs  are  those 
which  relate  to  tenancies  in  conmion  of  real  estate.  But  real 
estate  is  made  profitable  either  by  occupation  with  or  without 
cultivation,  or  by  renting  it.  And  if  either  party  is  dissatie- 
fied  with  holding  it  jointly  or  in  common,  he  may  have  pa^ 
tition.  But  there  is  no  provision  for  partition  of  patent  rights; 
and  they  are  so  diverse  in  their  nature  that  no  general  state- 
ment can  be  made  as  to  the  manner  in  which  they  are  made 
profitable.  Perhaps  in  a  majority  of  cases  the  value  of  the 
right  depends  upon  the  peculiar  circumstances  and  skill  of 
the  owner.  At  common  law,  no  right  of  contribution  existed 
between  tenants  in  common  of  real  estate.  By  statute  4  ft  5 
Anne,  c.  16,  if  one  tenant  collects  and  receives  more  than  his 
share  of  the  rents  and  profits,  he  is  made  liable  to  contribu- 
tion, and  this  statute  has  been  adopted  in  Massachusetts: 
Mwaroe  v.  Ltikej  1  Met.  463;  Calhcmn  v.  Curtis j  4  Id.  413  [38 
Am.  Dec.  380].  But  the  statute  has  not  been  held,  either  in 
England  or  here,  to  extend  to  patent  rights.  It  may  be  added, 
that  the  law  as  to  the  respective  rights  of  part  owners  of  an 
interest  in  a  patent  right  should  be  uniform  throughout  the 
United  States,  and  cannot  be  affected  by  the  law  of  any  par* 
ticular  state  in  respect  to  real  property. 

There  is  some  analogy  between  a  patent  right  and  a  right 
of  way.  A  patent  right  is  a  monopoly  of  a  certain  way  of 
doing  a  thing.  It  is  an  exclusive  right  of  way  in  the  region 
of  invention,  secured  to  one  for  a  limited  period  as  a  compm- 
sation  for  having  first  discovered  it.  It  was  never  held  that  if 
one  of  several  owners  of  a  right  of  way  over  a  tract  of  land 
used  the  way  more  than  the  other  part  owners  did,  he  thereby 
became  liable  to  them  for  contribution.  The  doctrine  of  contri* 
bution  has  never  been  held  to  apply  to  the  use  of  rights  of  this 
character.  Yet  it  would  be  unsafe  to  draw  any  oonclusiaDS 
from  this  to  a  patent  right,  because  the  analogy  is  so  faint. 

There  is  some  analogy  between  a  patent  right  and  a  right 
to  take  tolls;  for  the  royalty  is  in  the  nature  of  toll  for  the 
use  of  the  patented  way  or  method.  Both  are  incorporeal 
rights;  and  a  patent  is  sometimes  made  profitable  by  simply 


Jan.  1862.]  Vou  v.  SinoAl  699 

taking  a  royalty  fixnn  thoee  who  use  the  myentioD,  under  an 
assignment  or  a  lioense.  If  one  tenant  in  common  of  a  right 
to  take  tolls  were  to  receive  more  than  his  share,  a  right  of 
contribntion  would  probably  exist  on  the  part  of  his  co-tenant; 
but  it  would  not  be  safe  to  apply  the  rule  to  patent  rights,  be- 
oause  the  taking  of  tolls  is  simply  the  receipt  of  money  for  the 
use  of  the  common  property,  but  the  use  of  patent  rights  and 
the  contracts  for  royalties  usually  include  other  elements. 
The  present  case  illustrates  this  remark.  Each  part  owner 
sells  his  machines  for  a  price  supposed  to  include  a  royalty. 
But  he  must  first  invest  money  in  the  purchase  of  machines. 
Then  he  must  expend  labor,  skill,  and  money  in  finding  pur- 
chasers. And  at  the  last,  he  must  take  the  risk  of  losses. 
And  each  of  these  elements,  and  several  others  relating  to  the 
proceedings  of  the  other  party,  must  enter  into  an  equitable 
adjustment  of  a  contribution. 

A  patent  right  is  a  chattel  interest;  therefore  a  tenancy  in 
common,  or  part  ownership  in  it,  is  much  like  tenancy  in  com- 
mon or  part  ownership  of  other  personal  property.  But  the 
use  of  a  patent  right  is  difibrent  from  the  use  of  any  other  prop- 
erty;  and  therefore  it  is  not  safe  to  follow  the  rules  adopted  in 
regu*d  to  the  mutual  liabilities  of  part  owners  of  ships,  horses, 
grain,  liquor,  etc.  It  would  not  be  safe  to  conclude  that  be- 
cause the  owner  in  common  of  a  horse  is  not  liable,  though  he 
retains  the  exclusive  use  of  him,  therefore  the  part  owner  of 
the  patent  who  uses  it  exclusively  is  not  liable;  nor  because 
the  tenant  in  common  of  the  grain  or  liquor  who  uses  it  exclu- 
sively, and  consiunes  it  in  using,  is  liable,  therefore  the  part 
owner  of  the  patent  is  liable.  There  is  a  possibility  that  the 
part  owner  of  the  patent  may  so  supply  the  market  as  to  appro- 
priate to  himself  the  whole  value  of  the  patent;  and  on  the 
other  hand,  his  use  of  it  may  have  the  efibct  to  create  a  market 
so  extensive  as  greatly  to  enhance  the  value  of  the  whole 
patent.  On  the  whole,  then,  we  are  compelled  to  reject  all 
arguments  firom  analogy,  and  look  at  the  question  upon  its 
own  apparent  merits. 

There  is  nothing  restrictive  in  the  grant  of  the  defendants  to 
the  plaintiff's  and  Perkins,  dated  March  29, 1852.  It  assigns 
to  them,  their  representatives  and  assigns,  '^  the  sole  and  exclu- 
fdve  right  to  use,  and  vend  to  others  to  be  used  (but  not  to 
build  or  make),"  the  machines  in  question,  within  the  terri- 
tory specified.  It  is  agreed  that  Perkins  was  the  purchaser  of 
one  half  the  right,  though  this  is  not  indicated  in  the  assign- 
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ment;  and  that  this  proportion  of  it  was  repurchased  by  the 
defendants  fix>m  the  administratrix  of  Andrews,  to  whom  Per- 
kins had  sold  his  share.  But  the  language  used  seems  to  con- 
vey to  one  as  full  a  right  to  use  and  sell  the  machines  as 
another.  It  is  not  in  any  respect  distributive.  Terms  might 
easily  have  been  used  which  would  indicate  the  extent  to 
which  each  party  might  use  the  right,  and  his  liability  in  case 
he  used  it  beyond  the  limitation  specified;  but  such  terms  are 
omitted. 

There  is  nothing  to  restrict  the  party  owning  each  moiety 
of  the  right  from  selling  and  assigning  that  moiety,  or  any 
fractional  part  of  it,  or  as  many  fractional  parts  as  he  pleases. 
Each  may  purchase  as  many  machines  as  he  pleases;  and 
having  purchased  them,  he  may  sell  them  to  others  with  the 
right  to  use  and  sell  them;  or  may  refuse  to  sell  them,  and 
may  rent  them,  or  establish  manufactories,  either  alone  or  in 
company  with  others,  in  which  the  machines  shall  be  used.  Or 
either  party  may  neglect  or  refuse  to  purchase,  use,  or  sell  any 
machines  or  any  rights,  or  to  make  his  moiety  profitable  in  any 
way.  The  right  is  thus  subject  to  transfers  and  subdivisions, 
and  may  bo  used  in  a  great  variety  of  ways.  None  of  the  par- 
ties interested  has  any  right  to  control  the  action  of  the  other 
parties,  or  to  exercise  any  supervision  over  them.  It  is  difS* 
cult  to  see  how  an  equitable  right  of  contribution  can  exist 
among  any  of  them,  unless  it  includes  all  the  parties  inter- 
ested, and  extends  through  the  whole  term  of  the  patent  right 
And  if  there  be  a  claim  for  contribution  of  profits,  there  should 
also  be  a  correlative  claim  for  losses,  and  an  obligation  upon 
each  party  to  use  due  diligence  in  making  his  interest  profit- 
able. It  is  not  and  cannot  be  contended  that  these  parties  are 
copartners;  but  the  idea  of  mutual  contribution  for  profits  and 
losses  would  require  even  more  than  copartnership.  Nothing 
short  of  the  relation  of  stockholders  in  a  joint-stock  company 
would  meet  the  exigences  of  parties  whose  interests  may  be 
thus  transferred  and  subdivided. 

But  even  as  between  the  original  parties,  as  there  was  no 
mutual  obligation  to  contribute  for  losses,  or  to  use  any  dili- 
gence to  make  the  property  profitable,  and  as  each  party  was 
at  liberty  to  buy,  use,  and  sell  machines  at  his  pleasure,  and 
to  sell  his  moiety  of  the  right,  or  fractional  parts  of  it,  we  think 
no  obligation  arose  out  of  the  part  ownership,  as  being  legally 
or  equitably  incident  to  it,  to  make  contribution  of  profits. 
But  in  the  absence  of  any  contract,  we  think  each  party 
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at  liberty  to  use  his  moiety  as  he  might  think  fit,  within  the 
territory  described.  If  the  defendants  have  realized  any  profit 
in  the  manner  alleged,  it  has  been  by  investing  capital  in  the 
purchase  of  machines,  and  the  use  of  skill  and  labor  in  selling 
them;  and  they  have  taken  the  risk  of  losses.  Apparently, 
there  is  no  more  reason  why  the  plaintiffs  should  claim  a  part 
of  the  advanced  price  for  which  they  may  have  sold  their  ma* 
chines  than  there  would  have  been  for  claiming  a  part  of  the 
price  if  they  had  sold  their  right  itself  for  an  advance.  It  may 
possibly  be  that  the  sale  of  the  seventeen  machines  so  far  sup- 
plies the  market  that  the  plaintiffs'  moiety  of  the  right  is  greatly 
reduced  in  value;  but  if  it  be  so,  the  consequence  is  very  remote, 
and  dependent  upon  a  great  variety  of  causes.  There  have  been 
patented  articles,  in  respect  to  which  such  a  sale  would  have 
greatly  enhanced  the  value  of  the  other  moiety  of  the  right, 
by  its  tendency  to  create  a  demand.  Such  a  consequence 
would  also  be  remote. 

These  parties  must  be  regarded  as  having  interests  which 
are  distinct  and  separate  in  their  nature,  though  they  are  de- 
rived from  the  same  contract;  and  having  such  interests,  with 
the  right  to  use  them  separately,  they  cannot  for  any  legal  use 
of  them  incur  any  obligation  to  each  other. 

Plaintiffs  nonsuit. 
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Wbkbb  OwHxa  OF  CsBrmoATB  of  Shabis  vx  Corfobatiov  Sslls  Paby 
OF  Thxm,  and  ezecntas  an  aasignment  of  the  part  bo  aold  by  partiaUy 
filling  np  a  blank  form  printed  on  the  back  of  the  certificate,  being  guilty 
of  no  want  of  care  in  the  mode  of  filling  the  blank,  and  thia  assignment 
is  afterward!  altered  so  aa  to  purport  to  assign  the  whole  of  the  shareo, 
and  the  corporation  negligently  transfers  all  the  shares  on  its  books,  and 
ianiee  to  other  parties  a  new  certificate  therefor,  it  will  be  liable  to  the 
tnie  owner  for  the  amount  of  shares  thna  wrongfully  transferred. 

Bill  in  equity  against  the  Boston  Water  Power  Company, 
John  B.  Neale,  William  W.  Keith,  Joseph  W.  Davis,  William 
H.  L.  Smith,  and  Clark,  Cheney,  <&  Co.,  to  compel  them  to  pro- 
cure for  the  plaintiff  a  certificate  of  160  shares  of  the  capital 
atock  of  the  Boston  Water  Power  Company,  and  to  compel  the 
Water  Power  Company  to  pay  to  him  a  dividend  which  had 
been  declared  on  the  shares.  Other  fisu^ts  are  stated  in  the 
opinion. 
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/.  F.  Redfield  and  S.  E.  Sewall,  for  the  plaintiff. 

P.  W.  Chandler  and  Q.  0.  Shattwk,  for  the  Botton  Water 
Power  Company. 

A.  A.  Ranney^  for  J.  B.  Neale. 

/.  R  Sobh,  for  W.  W.  Keith  and  J.  W.  Dayii. 

F.  A.  BrookSj  for  Clark,  Cheney,  &  Co. 

By  Court,  CHAPiiAN,  J.  Upon  the  evidence  as  reported,  the 
court  are  of  opinion  that,  as  between  the  plaintiff  and  the 
Water  Power  Company,  his  stock  has  been  transferred  and 
lost  to  him  through  their  &ult,  and  without  negligence  or  &uh 
on  his  part. 

He  had  a  single  certificate  for  two  hundred  sharee,  on  the 
back  of  which  was  printed  a  blank  form,  prepared  by  the 
company  for  an  assignment  of  shares.  He  proposed  to  sell 
fifty  shares,  and  employed  Thomas  R.  Sewall,  a  broker,  to 
make  the  sale.  The  shares  were  sold  to  William  W.  Keith,  a 
broker,  the  name  of  his  principal  not  being  disclosed.  The 
blank  form  for  the  assignment  was  then  filled,  so  fiur  as  was 
necessary,  by  writing  the  word  "fifty  "  in  the  proper  space  to 
indicate  the  number  of  shares  sold,  and  with  two  marks  in 
ink  before  it  to  indicate  that  nothing  else  should  be  written 
there;  and  also  a  line  in  ink  drawn  through  the  blank  before 
the  word  "  shares,"  to  show  that  nothing  should  be  written 
there.  The  date  was  filled  up,  and  the  assignment  was  then 
signed  by  the  plaintiff  and  witnessed  by  his  broker,  who  de- 
livered the  certificate,  with  this  assignment  of  fifty  shares  on 
its  back,  to  Keith.  A  blank  was  left  for  the  name  of  the  as- 
signee, and  also  for  the  consideration.  The  assignment,  as 
delivered,  is  copied  in  the  margin.* 

*  Id  oanndoiratioii  of  DsOaiib  ^ 

■M  pud*  I  do  hereby  mU  and  ■■irign  to 


tyt^  of  the  within  aaoiod Shim 

ol  the  Ootpoimte  Stook  of  the  Boron  Waxk/l  Powsa  OoMPAinr. 

Witneai  my  hand  and  aeel,  this  15  day  of  Martk  A.  D.  eighteea  haadiid 

and  tkBi^.  B.  &  flKWALL 

flignod,  ■ealed,  and  delmred*  ) 
in  preienoe  of  f 

T.  &  SEWALL. 
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The  delivery  gave  to  the  holder  the  right  to  fill  these  blanks, 
but  not  to  alter  the  part  stating  the  number  of  shares  assigned. 
By  the  exercise  of  ordinary  care,  any  person  could  see  on  in- 
spection that  only  fifty  shares  were  assigned,  and  that  the 
remaining  150  still  belonged  to  the  plaintiff.  The  plaintiff's 
broker  testifies  that  this  course  is  common,  and  there  is  no 
eyidence  to  the  contrary;  and  we  cannot  see  why  it  is  not  a 
safe  and  prudent  course.  For  any  alteration  in  the  number 
of  the  shares  assigned  would  be  obvious  on  inspection,  as  it  was 
in  this  case,  or  else  it  must  be  done  by  a  very  ingenious  for- 
geiy. 

If  there  was  an  obvious  alteration,  it  would  be  the  duty  of 
the  defendants  to  ascertain  whether  it  was  authorized  before 
making  a  transfer  of  the  shares  to  the  assignee;  otherwise 
they  would  run  the  risk  of  its  being  unauthorized.  If  it 
was  a  forgery,  it  would  be  void,  and  no  one  could  acquire  a 
title  under  it,  unless  the  plaintiff  should  be  guilty  of  negli- 
gence in  respect  to  it.  If  it  were  carried  to  the  office  of  the 
company  for  the  purpose  of  procuring  a  transfer  of  the  fifty 
shares,  the  company  would  retain  it;  would  issue  a  new  certifi- 
cate to  the  assignee  of  the  fifty  shares;  and  whenever  the 
plaintiff  should  have  occasion  to  take  a  new  certificate  for  his 
150  remaining  shares,  the  files  and  books  of  the  company 
would  show  that  he  was  still  the  owner  of  them,  and  had  not 
transferred  them.  His  property  ought  to  be  as  safe  without  a 
certificate  as  with  one. 

The  real  purchaser  was  John  B.  Neale,  and  the  certificate 
was  delivered  to  him.  He  filled  the  proper  blank  with  the 
words  '*  J.  B.  Neale,  trustee,"  and  probably  inserted  the  word 
^  ten  "  in  the  blank  for  the  consideration.  Having  occasion 
to  borrow  money  of  Clark,  Cheney,  &  Co.,  on  a  pledge  of  fifty 
shares,  he  erased  the  words  ^^  J.  B.  Neale,  trustee,'^  and  left  the 
certificate  with  them,  in  order  that  they  might  get  the  shares 
transferred.  Their  clerk,  J.  E.  BuUard,  was  by  some  misun- 
derstanding led  to  believe  that  the  remaining  shares  belonged 
to  Allen,  Neale,  &  Co.,  a  firm  of  which  Mr.  Neale  was  a  mem- 
ber. He  accordingly  wrote  in  the  blank  from  which  Neale's 
name  was  erased  the  words  ^^  J.  E.  BuUard,  Trt.  60;  Allen, 
Neale,  &  Co.,  150";  which  was  intended  to  indicate  that  all 
the  shares  were  sold,  but  leaving  the  language  of  the  assign- 
ment absurd  and  contradictory.  If  this  had  been  done  fraud- 
ulently, it  would  have  been  a  forgery;  but  there  seems  to  have 
been  no  fraud,  and  it  was  merely  an  act  of  gross  carelessness 


704  Sewall  v.  Boston  Watkb  Poweb  Ca        [Hi 

and  wholly  unauthorized.  He  carried  the  certificate  to  the 
o£Sce  of  the  company,  either  in  this  condition,  or  with  the 
additional  alteration  of  an  erasure  of  the  word  "  fifty."  He 
found  at  the  treasurer's  office  J.  W.  Le  Barnes,  the  clerk  of  the 
treasurer.  Common  prudence  would  have  dictated  to  him  to 
refuse  to  transfer  the  shares  on  the  strength  of  an  assignment 
thus  mutilated  and  altered,  and  so  contradictory  and  ahsnrd 
as  it  then  was.  Without  any  fraudulent  intent,  but  with 
gross  carelessness,  he  undertook  to  alter  the  assignment  still 
more.  Probably  he  erased  the  word  "  fifty,"  though  this  may 
have  been  done  by  Bullard.  He  wrote  upon  the  ink  line  '^two 
hundred,"  in  the  space  before  "shares";  inserted  in  another 
space  the  word  ''all,"  and  erased  a  superfluous '^ of";  and 
thus,  by  his  own  act,  made  it  a  proper  assignment  of  the  plain- 
tiff's shares,  so  far  as  its  language  was  conoemed.  After  theea 
various  alterations,  the  assignment  stood  as  represented  in  the 
margin.* 

Bullard  then  transferred  the  shares  in  accordance  with  ihia 
assignment.  Allen,  Neale,  &  Co.,  to  whom  150  of  the  shares 
were  issued,  become  insolvent,  and  the  shares  were  assigned 
to  Keith,  as  trustee,  and  a  certificate  was  issued  to  him  ac- 
cordingly. Keith  subsequently  transferred  25  shares  to  Davis, 
and  125  to  Smith.  Of  these,  one  hundred  yet  stand  in  the 
name  of  Smith,  and  the  remaining  fifty  cannot  be  distinctly 
traced.  For  the  wrongful  act  of  the  treasurer's  clerk  in  trans- 
ferring the  150  shares,  under  the  circumstances  stated,  the 
Water  Power  Company  are  responsible. 

Tbe  authorities  cited  show  that  a  certificate  of  stock  is  nol 
a  negotiable  instrument;  and  without  any  authorities  it  is  ap- 
parent that  it  has  not  a  negotiable  character.  But  this  point 
is  not  material.  If  the  plaintiff's  carelessness  had  been  such 
as  to  excuse  the  transfer  of  the  stock  to  other  parties,  he  coold 
not  now  claim  the  stock.    The  case  of  Yotmg  v.  Orotej  4.  Bing. 

*  In  oouflidentioii  of  im  DoDan^  to 

mo  paid,  I  do  hereby  lell  and  aaaign  to  J,  B.  Niale,  Trvilm, 

J.  B.  BuUard,  TrL  60 
AUm,  Neak,  S  Ok  ISO 

of  aU  Fifi^  of  the  within  named flhaiaa 

of  the  Corporato  Stock  of  the  Boston  Waub  Powsb  Oompaht. 

V^itnees  my  hand  and  aeal,  thia  16  day  of  Monk  A.  D.  eightawi  hnadiad 

and  sixtif.  &  S.  SSWAUL 

RIgned,  sealed,  and  delivered^  } 
in  preaenoe  of  } 

T.  &  SEWALL. 
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263,  related  to  a  negotiable  instroment  The  plaintiff^B  agent 
had  filled  up  his  check  so  carelessly  that  it  did  not  carry  <m 
its  face  any  notice  to  the  banker  that  it  had  been  altered,  and 
its  payment  by  the  banker  was  excused  by  this  fanlt  of  the 
plaintiff.  Coles  y.  Bank  of  England,  10  Ad.  &  B.  437,  was  a 
case  of  the  transfer  of  the  stocks  which  were  not  negotiable. 
The  transfer  by  the  bank  was  excused  because  the  testator 
had  conducted  in  the  matter  with  gross  carelessness.  There- 
fore, whether  the  paper  be  negotiable  or  not,  the  law  is  the 
same:  the  plaintiff  must  exercise  reasonable  care,  adapted  to 
the  circumstances  of  the  case;  and  so  must 'the  defendant. 

We  need  not  discuss  the  doctrine  of  estoppel  alluded  to  in 
argument,  because  we  do  not  put  the  case  on  that  ground. 

As  to  the  other  defendants,  it  was  proper  to  make  them 
parties,  because  they  have  been  parties  to  the  transfer  of  the 
160  shares  of  stock.  Upon  the  evidence,  Neale  and  some  of 
the  other  parties  would  probably  be  liable  to  the  plaintiff  in 
an  action  at  law  for  their  participation  in  the  unauthorized 
transfer.  By  direction  of  Neale,  the  shares  were  transferred 
from  Clark,  Cheney,  &  Co.  to  Keith,  in  trust,  and  by  him  to 
Smith  and  Davis,  in  conformity  with  sales  that  Neale  had 
made.  What  claim  the  Water  Power  Company  may  have 
apon  any  of  these  parties  cannot  be  decided  in  this  case.  But 
the  plaintiff,  having  demanded  of  the  company  a  certificate  of 
160  shares,  had  a  right  to  it,  and  to  the  shares  represented  by 
it.  He  has  also  a  right  to  the  dividends  which  have  been  de- 
clared on  these  shares  since  they  have  been  withheld  from 
him.  As  it  appears  that  the  shares  are  constantly  for  sale  in 
market,  the  payment  to  him  of  their  market  price  at  the  time 
of  entering  the  decree  will  be  a  full  and  adequate  compensa- 
tion for  them;  and  an  alternative  decree  may  be  entered,  the 
plaintiff  consenting  to  it,  either  for  the  transfer  to  him  of  150 
■hares,  or  their  market  value  in  money. 

There  being  no  occasion  for  any  decree  as  to  the  other  par^ 
tifiB,  and  there  being  equities  as  between  them  and  the  Water 
Power  Company  that  cannot  be  settled  in  this  suit,  the  bill 
may  be  diamissed  as  to  them,  without  costs  to  either  party. 


OOBFORATIDH  PKBMITTniO  SUAIW  OV  StOCK  TO  BX  TBANSVllUUEDy  WITK- 

OVT  Adthobitt  from  the  stockholder,  may  be  compeUed  to  replace  them,  or 
pay  him  their  ndue,  although  it  waa  ixmocently  deceived  by  a  forged  power 
•f  attorney:  PoOoek  ▼.  National  Bank,  57  Am.  Deo.  520,  note  561,  where  other 
CMea  are  oolleoted.  An  action  at  law  for  damages  lies  against  a  oorporatian 
lor  torftioiialy  or  negligently  transferring  or  issuing  oertificatea  of  stock:  Mb* 
Am.  Dm.  Vol.  LXXXI-46 
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hur^MUUy,  Tmnuend,  lOOMasi.  121,  citing  the  principal  cms.  The 
of  itoolL  ouinot^  withoat  conMnt  or  negligence  on  hie  pert^  be  deprived  of  lui 
■hares  of  stock,  and  he  may  compel  the  corporation  to  iasoe  shares,  and  pay 
the  dividends  on  shares  lost  by  a  forged  power  of  sttomey:  PraU  ▼.  Tamidm 
Copper  Co.,  123  Id.  112,  also  citing  the  principal  case.  And  where  a  party 
wrongfully  sells  shares  of  stock  belonging  to  another,  he  must  replace  them, 
or  enable  the  owner  to  do  so  for  himself:  Fowle  ▼.  Ward,  113  Id.  651,  citisg 
the  principal  case. 

Turn  PBDiGiPAL  OASM  n  OFTED  in  Shaw  ▼.  Spenetr,  100  ICaas.  388^  to  tiie 
point  th&t  certificates  of  stock  transferred  in  blank  are  not  negotiable  instni* 
ments;  and  in  Ortenf/M  8amng9  Bank  ▼.  Stowett,  123  Id.  203,  to  the  point 
that  in  reference  to  alterations  in  a  written  instroment,  there  is  a  distmotioa 
between  a  case  wher4  a  party  deii?ers  the  paper  porposely  incomplete^  to  be 
filled  np^  and  where  ha  does  not  do  so. 


Commonwealth  v.  Shaw. 

14  AXXBN,  808.] 

iLLuicmATiiTO  Gas  mat  bb  Subject  ov  Labcbstt. 

Pbbson  mat  Commit  Laboent  of  Illuminating  Gas  by  secretly  opening 
gas  company's  service-pipe  on  his  premises,  and  connecting  the  same  with 
another  pipe,  through  which  he  secrectly  and  frandolently  leceivea  aad 
uses  the  company's  gas,  after  it  had  closed  the  service-pipe  and  removed 
its  meter. 

Indictment  for  the  larceny  of  illuminatiDg  gas  of  the  BoBtOQ 
Gas  light  Company.  The  judge  instructed  the  juiy  that  if 
they  were  satisfied  that  the  defendant  took  the  gas  with  a 
felonious  intent,  she  was  guilty  of  larceny.  The  jury  returned 
a  verdict  of  guilty.  The  other  faots  are  sufficiently  stated  in 
the  opinion. 

/.  F,  Pieheringy  for  the  defendant. 

O,  P.  Sanger^  district  attameyf  for  the  commonwealth. 

By  Court,  Biqelow,  C.  J.  We  cannot  doubt  that  the  in- 
structions given  to  the  jury  in  this  case  were  right.  There  is 
nothing  in  the  nature  of  gas,  used  for  illuminating  purpoees, 
which  renders  it  incapable  of  being  feloniously  taken  and  cai^ 
ried  away.  It  is  a  valuable  article  of  merchandise,  bought 
and  sold  like  other  personal  property,  susceptible  of  being  Bev« 
ered  from  a  mass  or  larger  quantity,  and  of  being  transported 
from  place  to  place.  In  the  present  case,  it  appears  that  it 
was  the  property  of  the  Boston  Qas  Light  Company;  that  it 
was  in  their  possession  by  being  confined  in  conduits  and 
tubes,  which  belonged  to  them,  and  that  the  defendant  severed 
a  portion  of  that  which  was  in  a  pipe  of  the  company,  by  tak- 
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ing  it  into  her  house  and  there  consuming  it.  All  this  being 
proved  to  have  been  done  by  her  secretly,  and  with  an  intent 
to  deprive  the  company  of  their  property,  and  to  appropriate 
it  to  her  own  use,  clearly  constituted  the  crime  of  larceny. 

It  was  suggested  by  the  counsel  for  the  defendant  that  if  she 
was  guilty  of  any  offense,  it  was  not  larceny,  but  embezzle- 
ment, inasmuch  as  it  appeared  that  the  gas  was  intrusted  to 
her  possesion  by  the  company,  and  that  at  the  time  of  the  al« 
leged  felonious  taking,  she  was  the  bailee  thereof.  But  the 
tBLCis  proved  entirely  negative  the  existence  of  any  such  rela« 
tion  between  her  and  the  company.  The  gas  was  not  in  her 
possession.  On  the  contrary,  the  pipe  had  been  severed  from 
the  meter  by  closing  a  stop-cock  in  the  service-pipe,  which  be* 
longed  the  company,  for  the  very  purpose  of  preventing  her 
obtaining  possession  of  it.  The  fact  that  the  end  of  the  pipe 
was  on  the  premises  occupied  by  her  is  wholly  immaterial. 
It  was  not  placed  there  to  be  in  her  custody  or  control,  and 
she  had  no  possession  of  it  or  its  contents.  The  facts  proved 
at  the  trial  are  similar  to  those  which  were  shown  to  exist  in 
the  case  of  Regina  v.  Whitey  6  Cox  C.  C.  213,  in  which  a  con- 
viction of  the  defendant  for  the  larceny  of  gas  was  affirmed  by 
the  court  of  criminal  appeal.  That  case,  however,  was  not  so 
strong  against  the  defendant  as  the  present  one,  because  it 
there  appeared  that  the  owners  of  the  gas  had  not  caused  it  to 
be  shut  off  from  the  premises  of  the  defendant,  to  prevent  him 
from  making  use  of  it. 

As  it  is  admitted  that  the  acts  charged  on  the  defendant 
were  committed  prior  to  the  time  when  statutes  of  1861,  c.  168, 
took  effect,  its  provisions  can  in  no  way  affect  the  present  case. 

Exceptions  overruled. 

Laboiht,  What  Gohbtitutis:  See  Stait  ▼.  Bauih,  75  Am.  Dea  260^  note 
tSi^  where  other  oaaea  are  collected. 
IixuimrATDro  Ois  mat  bb  Sxranxn  ow  L4Bcnunri  See  sole  to  StaU  t. 
67  Am.  Dec.  276. 


Gabbier  v.  Sears. 

[i  Allen,  888.1 
ItaDBirni  THAT  PLAniTmr  Pbocubed  Indorsemxrt  of  PaoiiuaomT  Nora 
BT  UlTDUB  IirrLrxNCi  from  tho  payee,  when  he  waa  of  unsound  mind 
and  incapable  of  making  a  valid  indorsement,  is  not  available  in  an  action 
by  the  indonee  againit  the  maker,  if  neither  the  payee  nor  his  represent- 
afeiyea  have  ever  diiaffirmed  the  indorsement;  nor  is  it  a  defense  to  such 
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Mtim  ihftfc  tbe  payea^  f or  a  Talnabtle  oonaideratioii,  agreed  to  g|va  «p  tta 
note  at  hie  death  to  the  maker,  reeerving  meantime  the  right  to  ooDael 
the  interest  thereon. 

AxrnoN  by  the  indorsee  agaitist  the  maker  of  a  pronuasoij 
note.    The  opinion  states  the  case. 

/.  D.  CoU  and  T.  P.  Pingreej  Jr.y  for  the  plaintifid 

H,  W.  Bishop  and  J.  Tucker^  for  the  defendant. 

By  Court,  Hoak,  J.  This  action  is  by  the  indorsee  of  a 
promissory  note  against  the  maker;  and  the  defendant  offered 
to  prove  that  the  plaintiff  procured  the  indorsement  by  undue 
influence  from  the  payee,  when  he  was  of  unsound  mind  and  in- 
capable of  making  a  valid  indorsement.  This  evidence  wafl 
rejected,  and  we  think  it  ought  not  to  have  been  admitted. 
An  indorsement  is  a  contract;  and  the  contract  of  an  insaDO 
person,  or  one  obtained^  by  fraud  or  duress,  is  voidable  and 
not  void:  2  Bla.  Com.  291;  2  Kent's  Com.,  6th  ed.,  451;  Seavtr 
V.  Phelps,  11  Pick.  304  [22  Am.  Dec.  372];  AUia  v.  BMin^ 
6  Met  416  [39  Am.  Dec.  744] ;  Arnold  v.  Richmond  Iron  IToria, 
1  Gray,  434;  Gibson  v.  Soper,  6  Id.  279  [66  Am.  Dec.  414]. 
The  right  to  avoid  it  is  a  personal  right,  which  can  only  be 
exercised  by  the  insane  person,  or  his  guardian,  or  representa- 
tives. The  contract  is  binding  upon  the  party  who  is  of  sound 
mind,  and  his  rights  under  it  are  not  affected  until  it  is  avoided 
by  the  party  entitled  to  disaffirm  it  The  property  passes  as  to 
third  persons. 

The  only  case  cited  by  the  defendant  upon  this  point  ii 
PeasUe  v.  Bobbins j  8  Met  164.  That  was  an  action  upon  a 
note  by  an  indorsee  against  the  promisor,  and  evidence  waa 
offered  tending  to  prove  that  the  payee,  when  he  indorsed  the 
note,  had  not  sufficient  mental  capacity  to  make  a  valid  trans* 
fer  of  it  To  establish  this,  evidence  was  admitted  as  to  hia 
incapacity  at  the  time  the  note  was  made  to  him,  as  well  aa 
after;  and  the  admissibility  of  this  evidence  was  the  question 
raised  upon  the  bill  of  exceptions.  This  court  held  that  it  waa 
admissible,  as  tending  to  show  his  state  of  mind  at  the  time 
he  indorsed  it.  Whether  his  want  of  mental  capacity  was  a 
defense  of  which  the  defendant  could  avail  himself  does  not 
appear  to  have  been  questioned  by  either  party,  or  by  the 
court  Judge  Wilde,  in  delivering  the  opinion,  says:  ''The 
plaintiff  is  bound  to  show  a  legal  transfer  of  the  note,  by  proof 
of  the  handwriting  of  the  indorser;  and  it  follows,  as  a  necee- 
sary  consequence,  that  the  defendant  must  be  allowed  to 
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impeach  the  plaintiflTs  title  to  the  note  by  showing  that  tha 
indorsement  was  void.  Evidence,  therefore,  of  the  indorser's 
mental  incapacity  to  make  a  valid  contract,  at  the  time  he 
indorsed  the  note,  was  material  evidence;  and  not  the  less 
material  because  the  same  incapacity  existed  when  the  note 
was  signed."  These  remarks  of  the  learned  judge,  miez- 
plained,  would  certainly  countenance  the  position  taken  by 
the  defendant  in  the  case  at  bar;  and  the  report,  as  it  stands, 
does  not  afford  the  necessary  explanation.  The  point  decided 
was  only  that  evidence  of  insanity  at  one  time  was  oompeteni 
as  tendhig  to  prove  insanity  at  a  time  shortly  after.  But  the 
fact  in  the  case  was,  as  I  well  remember,  that  the  defendant 
had  been  notified  by  the  guardian  of  the  insane  payee  not  to 
pay  the  note  to  the  plaintiff;  and  the  defense  was  conducted 
by  the  guardian  for  the  benefit  of  his  ward.  We  have  ex- 
amined the  record,  and  find,  in  .the  original  specificatioD  of 
defense,  the  statement  'Hhat  said  Fletcher,  as  guardian  to  said 
Parker  (the  payee  of  the  note),  claims  said  note  as  the  prop- 
erty or  estate  of  said  Parker."  There  was  no  controversy  upon 
this  point;  and  the  guardian  having  claimed  and  exercised 
the  right  to  disaffirm  and  avoid  the  indorsement,  the  only 
question  was  upon  the  mental  incapacity  of  the  payee  at  the 
time  the  indorsement  was  made.  The  language  of  the  court 
was  therefore  perfectly  warranted  in  its  application  to  the  cir- 
cumstances of  the  case,  as  it  was  presented  and  understood  by 
the  parties,  but  would  require  limitation  if  taken  as  the  enun- 
ciation of  a  general  principle. 

The  other  exception  stated  in  the  report  is  equally  untena- 
ble. The  plaintiff  took  the  note  when  it  was  overdue,  and 
therefore  subject  to  any  defense  which  would  have  been  ef- 
fectual if  the  action  were  by  the  payee.  But  the  contract 
on  which  the  defendant  relies  was  an  executory  contract,  not 
affecting  in  any  degree  the  binding  force  of  the  note  at  the 
time  it  was  indorsed.  The  payee  had  agreed,  it  is  said,  to 
give  up  the  note  at  his  death  to  the  maker,  reserving  the  right 
to  collect  the  interest  in  the  mean  time;  and  this  agreement 
was  made  upon  a  valuable  consideration.  But  is  very  clear 
that  this  agreement  could  not  have  been  pleaded  as  a  defense 
to  an  action  upon  the  note.  If  the  interest  had  not  been  paid 
in  an  action  on  the  note,  a  recovery  must  have  been  had,  not 
only  for  the  interest,  but  the  ]  iincipal.  But  one  suit  could 
have  been  maintained  upon  it;  And  it  would  then  have  been 
impossible  to  ascertain  for  hov  oiany  years  the  interest  might 
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become  payable,  if  the  principal  were  not  collected.  As  waa 
Baid  by  Mr.  Justice  Dewey,  in  AUen  y.  Furbish^  4  Oray,  510 
[64  Am.  Dec.  87],  ^'  the  parol  evidence  would,  if  competent^ 
prove  that  the  plaintiff  had  not  performed  a  stipulaticm  on  his 
part  to  deliver  up  the  note  on  the  happening  of  a  certain 
event." 

The  consideration  of  the  agreement  to  deliver  up  the  note 
at  the  death  of  the  payee  cannot  be  treated  as  a  payment^ 
because  the  note  by  the  agreement  was  to  continue  in  force 
as  a  note  on  which  the  whole  interest  was  annually  to  be  due 
and  payable. 

Nor  can  any  debt  due  from  the  payee  to  the  maker  be  al- 
lowed; because,  1.  There  is  no  answer  in  set-off;  aqd  2.  There 
was  no  proof  of  any  debt  incurred  by  the  payee;  his  promiBe 
to  give  up  the  note  being  the  only  contract  proved  on  his  pari. 

Judgment  on  the  verdict. 

Dud  ov  Insaks  Pxbsoit,  Vauditt  of:  See  Corbit  ▼.  SmUh^  71  Am.  Bml 
431,  note  439,  where  other  cases  are  collected.  Hie  deed  of  an  innne  per- 
son is  ine£feotaal  to  convey  a  title  to  land  good  against  the  grantor  or  agaiiifll 
his  heirs  and  devisees,  unless  it  is  confirmed  by  the  grantor  himsnlf  when  of 
sound  mind,  or  by  his  legally  oonstitated  guardian,  or  by  hishcin 
Vaipeif  ▼.  Bea,  130  ICass.  884,  citing  the  principal 
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{i  Aluh,  441] 

Owina  ov  Suokino  Oolt  Kigkxd  and  Ejllid  vt  Hoaaa  whioli  Immi 

tuned  loose  in  the  highway,  without  a  keeper,  while  it  is  following  its 
dam  led  by  her  owner  in  the  highway,  he  being  in  the  ezeroise  of  ro»> 
sonable  care,  may  recover  damages  of  the  owner  of  the  horss^  althong^ 
the  horse  was  not  vioioas. 

ToBT  for  the  value  of  a  colt  kicked  and  killed  by  the  defend- 
ant's mare.  The  plaintiff  was  leading  his  mare  in  the  high- 
way, and  her  sucking  colt,  three  weeks  old,  was  near  her, 
unfastened,  and  the  defendant's  mare,  which  had  been  turned 
loose  into  the  highway,  ran  up  and  chased  the  colt  and  kicked 
and  killed  it.  There  was  no  evidence  that  the  defendant* a 
mare  was  vicious.  The  defendant  requested  the  judge  to 
charge  the  jury  that  the  plaintiff  could  not  recover  unless  the 
defendant's  mare  was  vicious,  and  known  by  him  to  be  ao; 
and  that  the  plaintiff  could  not  recover,  inasmuch  as  it  ap- 
peared that  the  colt,  as  well  as  the  defendant's  mare,  was  at 
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large,  and  not  under  the  control  of  a  keeper.  The  judge 
declined  to  so  rule,  and  instructed  the  jury  that  if,  considering 
the  age  of  the  colt,  the  plaintiff  was  in  the  exercise  of  reason- 
able care,  he  was  entitled  to  recover.  The  jury  found  for  the 
plaintiff. 

£f.  0.  Lamb  and  O,  T.  Davia^  for  the  defendant 
S.  T.  FiMy  for  the  plaintiff. 

By  Court,  Chapman,  J.  The  general  doctrine  of  the  com- 
mon law  as  to  injuries  done  by  domestic  animals  seems  to  be 
that  the  owner  is  not  liable,  unless  he  has  been  in  some  fault 
He  is  liable  for  their  trespasses  when  it  was  his  duty  to  con- 
fine them,  and  he  has  neglected  to  do  so.  In  Leame  v.  Bray^  8 
Bast,  595,  Lord  EUenborough  says:  "  If  I  put  in  motion  a 
dangerous  thing,  as  if  I  let  loose  a  dangeous  animal,  and  leave 
to  hazard  what  may  happen,  and  mischief  ensue  to  any  per- 
son, I  am  answerable  in  trespass." 

In  this  case,  the  verdict  of  the  jury,  under  the  instructions 
of  the  court,  finds  that  the  plaintiff  was  using  ordinary  and 
reasonable  care  in  traveling  on  the  highway.  The  facts  re- 
ported furnish  no  reason  to  doubt  the  correctness  of  the  verdict 
on  this  point.  The  suggestion  of  the  defendant's  counsel,  that 
reasonable  care  required  the  plaintiff  to  confine  by  a  halter  a 
colt  three  weeks  old,  while  it  was  traveling  by  the  side  of  its 
dam,  the  plaintiff  being  present  and  leading  the  dam  by  a 
halter,  might  be  properly  addressed  to  the  consideration  of  the 
jury,  but  does  not  come  within  the  scope  of  judicial  deter* 
mination. 

As  to  the  defendant,  it  appears  that  he  was  in  fault  in  per* 
mitting  his  mare  to  go  at  large  on  the  highway  without  a 
keeper.  Highways  are  dedicated  to  the  use  of  travelers.  In 
this  commonwealth,  it  has  long  been  regarded  as  inconsistent 
with  the  safety  and  convenience  of  travelers  to  permit  horses 
to  go  at  large  on  the  highway;  and  such  an  act  is  an  offense 
against  our  statutes.  As  the  plaintiff  was  using  reasonable 
care,  and  as  the  defendant's  fault  concurred  with  the  act  of  his 
animal  in  causing  the  injury  to  the  plaintiff's  property,  the 
action  is  weU  maintained. 

Exceptions  overruled. 

OwMXE  OF  HoBsi;  wmiTHJUt  Qmurr  ov  Kxauamfcs  ur  Pibmittzvo  Hdi 
TO  Run  AT  Labob:  See  Waten  ▼.  Mou,  73  Am.  Deo.  661,  note  MS^  where 
ether  oeeee  are  ooUeoted.    When  a  hone  is  turned  loose  on  a  highway,  and 
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tii«M  kioki  a  oolt  ramiiiig  by  the  fide  of  its  dam,  tbe  awnmt  of  «ii*lione  !■ 
Ibble  for  the  damage:  McDanaid  ▼.  SnMng,  14  Alleii,  217;  KeBoffg  t.  ChhagB 
^  i^.  ir.  JTy,  26  Wis.  280,  both  eiiang  the  prindpal  case.    A  penon  ia  giul^ 

of  negUgenoe  in  doing  that  from  which  injury  might  reaeonably  hare 
expected,  and  from  which  injury  resulted:  Lane  t.  AUatUie  TTorb^  111 
141,  citing  the  principal  case. 

Thb  pbikoipal  OAsm  is  citbd  in  Ljfoni  v,  Meniek,  106  Mass.  77,  to  tiia  poiat 
that  a  plaintiff  is  not  bound  to  prove  alleged  vieionsnees  of  the  defendant's 
animal,  and  his  knowledge  thereof,  where  there  is  enouj^  stated  in  the  deo* 
kration  to  charge  the  defendant  with  negligenoe;  and  in  Card  r.  EUnoorikf 
65  Me.  662,  to  the  point  that  individnali  who  hare  or  maintain  upon  high- 
ways obstmotiona  whioh  cause  fright  in  horses  aze^  in  liMsaehnsetts,  liable 
to  travelers  for  injury  oooasioiied  thereby. 


TuTTLB  V.  Standish  and  Tbustees. 

[4  Aluh,  481.] 

OwwBL  OF  Lost  Noti  oavnot  Maiktain  AonoN  at  Law  AGAnrBT  Ixdobmem 
in  a  ease  where  a  bond  to  indemnify  the  defendant  against  being  called  €■ 
a  aeoond  time  to  pay  the  note  will  not  afiFord  him  an  adequate  proteotioo. 

CoNTBACT  against  the  indorser  of  a  note  signed  bj  one  Pritch« 
ard,  and  given  by  him  as  a  business  note  to  the  defendant^ 
to  whose  order  it  was  payable,  and  by  whom  it  was  indorsed 
to  one  Newelly  who  transferred  it  to  the  plaintiff  before  its 
maturity.  The  judge  directed  a  verdict  for  the  plaintiff. 
Other  facts  appear  from  the  opinion. 

O,  M.  SteamSj  for  the  plaintiff. 

/.  Wdhf  for  the  defendant. 

•  

By  Court,  Hoar,  J.  The  principles  upon  which  the  right 
to  recover  on  a  lost  note  depends  have  been  fully  considered 
in  a  case  which  came  before  since  this  case  was  argued:  Tower 
V.  AppUton  Bankf  8  Allen,  887.  The  general  rule  is,  that 
where  the  writing  is  merely  the  evidence  of  a  contract,  the  loss 
or  destruction  of  the  writing  does  not  destroy  the  cause  of 
action,  but  renders  secondary  evidence  admissible.  But  where, 
from  Uie  nature  of  the  contract,  the  party  answerable  upon  it 
Is  entitled  to  have  the  writing  delivered  up  to  him,  for  his 
security,  or  to  enable  him  to  enforce  his  rights  under  it,  when 
he  is  called  upon  to  perform  it,  as  in  the  case  of  a  negotiable 
bill  or  note,  if  it  is  lost  or  destroyed,  an  action  cannot  be  main- 
tained  upon  it,  unless  his  rights  can  be  fully  secured  by  a 
bond  of  indemnity,  or  other  sufficient  security.  In  the  case  of 
Ihe  maker  of  a  negotiable  promissory  note  payable  to  bearari 
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or  indorsed  in  blank,  the  maker  being  the  party  ultimately 
chargeable,  the  only  hazard  to  which  he  is  exposed  is  that  he 
may  be  called  upon  a  second  time  to  pay  it  to  a  bona  fide 
holder;  and  against  this  risk  a  bond  of  indemnity  seems  to 
afford  an  adequate  protection.  The  acceptor  of  a  bill  of  ex- 
change is  in  a  similar  position,  except  that  he  may  want  the 
bill  as  a  voucher  in  his  settlement  with  the  drawer.  But  even 
in  these  cases,  the  settled  doctrine  in  England  and  in  New 
York  has  been,  that  the  only  remedy  was  in  equity,  if  the  note 
or  bill  was  lost;  their  courts  considering  that  a  court  of  law 
bad  no  authority  to  order  an  indemnity  to  a  defendant,  as  a 
condition  of  the  plaintiff's  right  to  recover.  This  doctrine  has 
been  recently  modified  by  statutory  provisions. 

In  the  absence  of  general  equity  powers,  it  was  early  held 
in  this  commonwealth  that  the  owner  of  a  lost  note  might  re- 
cover against  the  maker,  upon  giving  a  bond  of  indemnity,  and 
that  a  court  of  law  might  require  such  a  bond  to  be  given: 
J<me9  V.  Poles,  5  Mass.  101;  Poles  v.  Russdly  16  Pick.  815; 
Almy  V.  Reedj  10  Gush.  421.  But  all  the  considerations  against 
allowing  such  a  recovery  apply  more  forcibly  to  the  case  where 
payment  is  demanded  of  an  indorser;  for  he  is  entitled  to  the 
possession  of  the  note,  in  order  to  have  his  recourse  over 
against  the  maker:  Story  on  Notes,  sec.  108;  and  see  Smith 
V.  RoektoeU,  2  Hill,  482.  And  it  is  apparent  that  a  mere 
bond  of  indemnity  against  being  compelled  to  make  a  second 
payment  is  usually  no  sufficient  substitute  to  the  indorser  for 
the  production  and  delivery  of  the  note.  In  pursuing  his 
remedy  over,  he  needs  the  instrument  as  the  evidencifc  of  his 
own  right  When  he  has  received  it  from  the  indorsee  by  pay- 
ment, it  still  retains  its  negotiable  quality.  He  may  wish  to 
dispose  of  it  to  a  purchaser.  If  he  may  do  this  by  an  indorse- 
ment on  a  copy,  when  the  original  is  lost,  how  is  he  to  transfer 
or  preserve  the  evidence  necessary  to  make  it  available?  He 
may  have  occasion  to  transmit  it  for  collection  to  distant 
places,  and  the  mass  of  evidence  to  supply  its  place  is  by  no 
means  equally  transmissible,  or  equally  permanent.  If  he 
sues  the  maker,  he  is  not  only  put  to  additional  trouble  and 
inconvenience  in  establishing  his  claim,  but  is  obliged  in  his 
turn  to  furnish  a  bond  of  indemnity.  There  are  many  cases 
in  which  it  is  difficult  to  see  how  a  complete  equivalent  for  all 
Chat  he  loses  in  the  loss  of  the  paper  can  be  secured  to  him. 

It  is  very  evident  that  if  one  is  bound  by  contract  to  furnish 
a  negotiable  note  to  another,  it  would  be  no  legal  or  equitable 
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perfonnance  of  that  obligation  to  fnmiflh  evidenoe  that  the 
note  has  been  lost  or  destroyed,  and  to  assign  the  mere  right 
of  property  in  the  contract  of  which  the  missing  paper  was 
the  evidence. 

There  was  no  case  cited  at  the  argument  in  which  there  had 
been  a  recovery  at  law  against  an  indorser  on  a  lost  note.  In 
J(me8  V.  Fale$y  5  Mass.  101,  the  action  was  upon  several  notes; 
and  a  part  of  them  were  indorsed  by  the  defendanti  and 
on  the  others  he  was  promisor.  The  court,  in  their  opinion, 
make  no  distinction  as  to  his  liability  in  these  different  capa- 
cities.  But  it  is  to  be  observed  of  that  case:  1.  That  no  point 
respecting  such  a  distinction  was  made  or  presented  to  the 
court;  2.  That  the  notes  were  lost  from  the  files  of  the  courts 
flo  that  one  party  was  no  more  responsible  for  the  loss  than 
the  other;  and  8.  That  the  notes  were  found  before  any  judg- 
ment was  rendered.  It  is  not,  therefore,  an  authority  of  much 
weight  upon  the  question  now  before  us.  In  Freeman  v.  Boyt^ 
ton,  7  Mass.  486,  it  was  said  by  Mr.  Justice  Parker  that  a  de- 
mand on  the  maker  upon  a  lost  note  would  be  sufficient  to 
charge  the  indorser,  if  accompanied  with  a  tender  of  sufficient 
indemnity;  which  would  seem  to  imply  that  a  claim  upon  it 
might  be  maintained  against  the  indorser;  but  the  point  was 
not  decided. 

In  Rennet  v.  Bank  of  Columbia^  9  Wheat.  581,  a  judgment 
was  recovered  against  an  indorser  upon  a  lost  note;  but  no 
point  was  made  of  any  distinction  between  his  case  and  that 
of  a  promisor.  In  that  case,  also,  it  appeared  that  there  had 
been  a  previous  suit  against  the  maker,  in  which  the  note  had 
been  used. 

Considering  the  point  an  open  one  in  this  commonwealth, 
we  do  not  mean  to  say  that  the  reasoning  of  the  court  in  FaleM 
V.  RuseeUf  16  Pick.  815,  is  not,  in  many  cases,  as  applicable  to 
the  case  of  an  indorser  as  of  a  promisor.  If,  for  example,  the 
note  were  proved  to  have  been  made  for  the  acoommodatioQ 
of  the  indorser,  a  simple  bond  of  indenmity  might  be  a  suffi- 
cient protection  to  the  defendant  If  the  holder  had  previ* 
ously  recovered  a  judgment  against  the  maker,  an  assignment 
of  the  judgment,  with  such  a  bond,  might  secure  his  rights 
flubstantially.  And  these  securities  might  perhaps  be  as  well 
aflTorded  in  a  suit  at  law,  as  a  condition  of  the  issuing  of  an 
execution,  as  in  a  suit  in  equity.  But  with  the  full  equity 
jurisdiction  now  existing  in  Massachusetts,  it  cannot  be  neces- 
sary to  attempt  to  extend  the  functions  of  a  court  of  law  to 
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any  doubtful  cases,  for  which  equity  affords  a  more  appropri- 
ate remedy.  That  jurisdiction  allows  so  much  greater  latitude 
in  adapting  its  processes  and  decrees  to  the  particular  circum- 
stances of  each  case,  that  with  its  power  of  embracing  and 
adjusting  in  one  suit  the  rights  and  claims  of  all  parties  in 
interest,  it  seems  to  furnish  the  proper  tribunal  for  the  prose- 
cution of  a  claim  like  that  which  we  are  now  considering.  A 
simple  bond  of  indemnity  would  not  be  an  adequate  protec- 
tion, to  the  defendant;  and  it  would  be  a  novel,  and  as  it 
seems  to  us  an  impracticable,  course  to  attempt  to  devise  and 
impoee  an  obligation  on  the  plaintiff  to  do  all  the  affirmative 
and  positive  acts  which  the  assertion  of  the  defendant's  rights 
against  the  maker  of  the  note  might  hereafter  require. 

Whether  even  a  court  of  equity  could  give  relief,  might 
depend  upon  circumstances  not  fully  developed. 

The  objection  to  the  plaintiff's  recovery  not  being  the  want 
of  an  original  cause  of  action,  nor  that  the  cause  of  action 
has  been  extinguished,  but  that  he  is  unable,  perhaps  by  a 
misfortune  only  temporary,  to  produce  the  paper  necessary 
as  the  foundation  of  a  judgment,  it  seems  to  us  that  he 
should  have  the  election  to  become  nonsuit,  if  he  shall  be  so 
advised;  otherwise,  the  verdict  to  be  set  aside,  and  judgment 
entered  upon  the  report  for  the  defendant. 


Acnov  OH  Lost  Notb:  See  Moore  ▼.  FaO,  66  Am.  Dee.  297,  note  2M^ 
iHiere  other  omee  are  ooUeoted. 

OwHXB  ov  Lost  Note  oaknot  MADiTAnv  AonoN  at  Law  AGADrsr  In- 
wmsxR,  where  a  hond  of  iademnity  would  not  fnUy  protect  the  defendant! 
Sammmak  NdHondl  Bank  ▼.  ffoikku,  101  Mass.  376,  citing  the  principal  case. 
Tbfb  indoner  of  a  promiaaory  note  is  entitled,  upon  taking  it  np^  to  the 
p  naiaarian  thereof  in  order  that  he  may  have  his  reoonne  againat  the  makM'« 
er  ni^otiate  it  again:  McOrtgory  ▼.  McOregory,  107  Id.  647,  alao  dting  the 
principal  caae.    See  also  ^oioer  r,  Appkton  Bank,  oHte,  p.  666^  and  note. 


City  of  Spbikofibld  v.  Habbis. 

[4  Allik,  4M.J 

Owma  OF  Lahb  otir  WmoH  Natural  Stbiam  Flows  has  Biost  io 
BsABOKABLB  Usi  07  Watir  for  miUa  or  other  purpooea,  and  ia  nol 
liable  for  obatmcting  or  naing  the  water  for  hia  mill,  if  hia  dam  ia  only 
of  each  magnitude  aa  ia  adapted  to  the  aiae  and  capacity  of  the  atreaa 
and  to  the  quantity  of  water  uanally  flowing  therein,  and  hia  manner  cl 
■ling  the  water  ia  not  unuaual  or  nnreaaonable,  according  to  the  gMieral 
Mitom  of  the  ooontry  in  caaea  of  daais  upon  aioiilar  atreama. 
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Tort  for  the  obstniction  of  a  natural  stream  of  water  by 
means  of  a  dam.    The  facts  are  stated  in  the  c^nnion. 

N.  A,  Leofiardy  for  the  plaintiffs. 
/.  Wells^  for  the  defendant 

Bj  Court,  Merrick,  J.  It  appears  from  the  pleadings  and 
from  the  facts  stated  in  the  bill  of  exceptions  that  Oarden 
Brook  is  a  natural  stream  running  by  and  over  the  land  of 
the  defendant,  and  thence  through  Main  Street  in  the  dty  of 
Springfield.  The  plaintiffs  claim  to  be  owners  in  fee  of  all  the 
land  included  within  the  limits  of  said  street,  and  that  they 
are  entitied  to  have  the  water  flow  in  said  stream  at  all  times 
without  obstruction,  in  order  that  they  may  use  it,  as  they 
have  a  right  to  do,  for  sewerage,  for  extinguishing  fires,  and 
for  all  other  purposes  essential  to  the  health  and  safety  of 
the  city.  The  defendant  is  the  owner  and  occupant  of  a  mill 
standing  upon  his  said  land;  and  he  admits  that  during  the 
whole  period  in  which  the  obstruction  complained  of  is  alleged 
to  have  occurred,  he  has,  in  operating  his  mill  and  the  works 
contained  in  it,  used  the  water  of  said  stream  by  means  of  a 
dam,  which,  for  that  purpose,  he  has  erected  and  maintained 
across  it.  The  plaintiffs  in  their  declaration  allege  that  this 
dam  was  and  is  "of  a  larger  magnitude  than  is  adapted  to 
the  size  and  capacity  of  the  stream,  and  to  the  quantity  of 
water  usually  fiowing  therein."  And  this  is  the  particular 
grievance  of  which  they  complain,  and  which  they  set  forth  as 
their  cause  of  action  against  the  defendant 

The  action  can  be  maintained  only  by  the  proof  of  this 
material  allegation;  for  the  defendant  had  a  right  to  nse  the 
water  in  a  reasonable  and  lawful  manner  to  work  and  operate 
his  mill,  whatever  might  be  the  effect  of  such  use  in  reference 
to  any  easement  to  which  proprietors  of  land  situate  at  any 
point  below  it  might  otherwise  be  entitled.  Each  proprietor 
of  land  through  which  a  natural  watercourse  flows  has  a  right 
as  owner  of  such  land,  and  as  inseparably  connected  with  and 
incident  to  it,  to  the  natural  flow  of  the  stream  for  any  hy- 
draulic purpose  to  which  he  may  think  fit  to  apply  it;  and  it 
is  a  necessary  consequence  from  this  principle  that  such  pio- 
pnetor  cannot  be  held  responsible  for  any  injurious  oonse* 
quences  which  result  to  others,  if  the  water  is  used  in  a 
reasonable  manner,  and  the  quantity  used  is  limited  by  and 
does  not  exceed  what  is  reasonably  and  necessarily  required 
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for  the  operation  and  propulsion  of  works  of  snch  character 
and  magnitude  as  are  adapted  and  appropriate  to  the  size  and 
capacity  of  the  stream  and  the  quantity  of  water  usually  flow* 
ing  therein:  Thurber  v.  Martin^  2  Gray,  394  [61  Am.  Deo. 
468];  Owdd  v.  Bi^ion  Dueh  Co.^  13  Gray,  442;  TourUUot  t. 
Phdpsj  4  Id.  376. 

The  jury  having  found,  under  instructions  in  matter  of  law 
which  are  admitted  to  have  been  correct  and  unobjectionable, 
that  the  plaintiffs  have  failed  to  establish  the  material  allega- 
tions in  their  declaration  relative  to  the  dam  erected  and  main- 
tained by  the  defendant  across  the  stream,  and  having  also 
found  that  the  said  dam  is  only  of  such  magnitude  as  is 
adapted  to  the  size  and  capacity  of  the  stream  and  to  the 
quantity  of  water  usually  flowing  therein,  and  that  the  man- 
ner in  which  he  used  the  water  was  not  an  unusual  or  unrea- 
sonable use  of  it,  according  to  the  general  custom  of  the 
country  in  cases  of  dams  upon  similar  streams,  it  is  obvious 
that  the  plaintiffs  were  not  entitied  to  recover  any  damages, 
and  therefore  that  the  verdict  was  properly  rendered  for  the 
defendant. 

It  is  objected  that  the  court  erred  in  ruling  that  the  plain- 
tiffs had  not  upon  the  evidence  shown  that  they  had  acquired 
any  prescriptive  right  to  the  water  in  the  brook,  and  in  direct- 
ing the  jury  for  that  reason  to  return  a  verdict  for  the  defend* 
ant.  It  would  have  been  more  regular  to  reserve  these 
directions,  which  were  predicated  wholly  upon  questions  of 
law,  and  to  submit  to  the  jury  the  questions  of  fact  in  issue, 
which  were  specially  submitted  to  them  with  instructions  that 
if  they  found  the  first  in  the  affirmative  and  the  second  in  the 
negative,  they  should,  in  that  case,  render  a  verdict  for  the  de- 
fendant. But  as  we  do  not  perceive  that  the  plaintiffs  were  at 
all  prejudiced  or  subjected  to  any  disadvantage  by  the  course 
pursued,  such  irregularity  affords  no  sufficient  cause  for  dis« 
turbing  the  verdict,  which  was  rendered  exclusively  upon  par- 
ticular questions  of  fact  which  were  wholly  independent  of 
and  distinct  from  the  questions  of  law.  And  as  the  finding  of 
the  jury  upon  those  particular  questions  makes  it  certain  that 
the  plaintiffs  could  in  no  event  maintain  their  action,  it  be- 
comes unnecessary  to  consider  whether  the  ruling  of  the  court 
in  relation  to  the  plaintiffs'  alleged  titie  was  correct;  for 
whether  they  owned  the  soil,  or  had  acquired  any  prescriptive 
right  to  the  use  of  the  water,  or  were  mere  riparian  proprie- 
tors, it  is  obvious  that  judgment  must  necessarily,  upon  the 
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finding  of  the  jury  upon .  those  questions  of  fitcti  be  rendered 
for  the  defendant 
Exceptions  overruled. 

Chapman,  J.,  did  not  sit  in  this  case. 


LiABiUTiis  or  Owners  or  Dams  por  Injuribs:  See  Fraier  t.  8mn  Uidtm 
Water  Co,,  li  Am.  Dec.  6G2,  note  564,  where  other  cases  sre  coDected. 

Rkasonablkness  or  Usr  or  Stream  bt  Ripariah  PROPRnrroR:  See  ^p 
r.  Parmms,  67  Am.  Deo.  723,  note  727,  where  other  esses  sre  ooUsoled. 


JuDSON  V.  Western  Railroad  Corporation. 

[4  Allin.  630.] 
lUlLBOAD  CoXPAirT  .18  RSSPONSTBLR  AS  WaREHOUSBMAH  OHLT,  AITB  VOT  AS 

Ck>MMOif  Carrier,  for  goods  to  which  something  remsins  to  be  done  hf 
the  consignor  or  his  agents,  after  their  delivery  to  the  company,  befi 
they  are  in  a  condition  for  transportation.  Where,  therefore,  an 
ment  exists  between  two  railroad  companies  by  which  goods  which  haw 
been  carried  to  the  end  of  one  road,  and  are  destined  to  some  point  iipoa 
or  beyond  the  line  of  the  other,  are  delivered  to  the  second  company  witb 
expense  bills,  upon  receipt  of  which,  if  correct^  way-bills  are  made  oiit| 
snoh  second  company  is,  until  the  delivery  of  the  expense  bills,  responsip 
ble  only  as  warehousemen,  and  not  as  common  carriers,  for  goods  se 
received  and  stored  by  it. 

Contract  to  charge  the  defendants  as  common  carriers  for 
the  loss  of  goods  destroyed  by  an  accidental  fire  in  the  defend- 
ants'  freight  depot.    The  opinion  states  the  taciB. 

J.  D.  Coliy  for  the  defendants. 

H.  Morris^  for  the  plaintiff. 

By  Court,  Merrick,  J.  It  is,  undoubtedly,  a  general  rule 
that  the  liability  of  a  common  carrier  for  goods  received  by 
him  begins  as  soon  as  they  are  delivered  to  him,  his  agents  or 
servants,  at  the  place  appointed  or  provided  for  their  reception, 
when  they  are  in  a  fit  and  proper  condition  and  ready  for 
immediate  transportation:  Red  field  on  Railways,  246.  But, 
like  all  other  general  rules,  it  is  subject  to  modifications  re* 
suiting  from  the  expresb  stipulations  of  the  parties,  or  from  the 
course  and  usages  of  trade  and  business.  And  as  it  sometimes 
happens  that  a  party  is  at  once  a  warehouseman  and  a  carrier, 
and  that  goods  received  by  him  are  lost  and  destroyed  before 
they  are  put  in  itinere,  a  very  important  question  may  in  such 
case  arise,  whether  the  receiver  is  liable  in  the  one  or  the  other 
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capacity;  for  his  responBibility  is  not  co-extensive  in  each  of 
those  relations:  Story  on  Bailments,  sec.  535.  This  must 
always  be  a  question  of  fact  to  be  determined  upon  proof  of  the 
actual  and  surrounding  circumstances,  the  material  point  of 
inquiry  being  whether  the  one  or  the  other  character  predom- 
inated in  the  particular  stage  of  the  transaction  when  the 
disaster  occurred:  Id.,  sec.  536.  There  are  well-settled  rules 
which  will  afford  some  aid  in  the  solution  of  such  a  question. 
If  a  common  carrier  receives  goods  into  his  own  warehouse  for 
the  accommodation  of  himself  and  his  customers,  so  that  the 
deposit  there  is  a  mere  accessory  to  the  carriage,  and  for  the 
purpose  of  facilitating  it,  his  liability  as  a  carrier  will  com- 
mence with  the  receipt  of  the  goods:  Id.,  sec.  536;  Fitchburg 
and  Worcester  R.  R,  v.  Hanna^  6  Gray,  539  [66  Am.  Dec. 
427].  But  on  the  contrary,  if  the  goods,  when  so  deposited, 
are  not  ready  for  immediate  transportation,  and  the  carrier 
cannot  make  arrangements  for  their  carriage  to  the  place  of 
destination  until  something  further  is  done,  or  some  further 
direction  is  given  or  communication  made  concerning  them, 
by  the  owner  or  consignor,  the  deposit  must  be  considered  to 
be  in  the  mean  time  for  his  convenience  and  accommodation^ 
and  the  receiver,  until  some  change  takes  place,  will  be  respon- 
sible only  as  a  warehouseman. 

These  being  the  rules  by  which  the  rights  of  the  parties  are 
to  be  determined,  it  can  of  course  make  no  difference  by  whom 
the  property  is  delivered,  whether  it  be  by  the  owner  himself,  or 
by  his  agent  or  servant,  nor  whether  that  agent  be  himself  a  car- 
rier or  acts  in  any  other  capacity.  It  is  the  paramount  duty 
of  a  common  carrier  to  receive  and  carry  all  goods  offered 
him  for  transportion,  upon  the  payment  or  tender  of  a  suit- 
able bie  or  compensation;  and  he  must  so  receive  them,%y 
whomsoever  they  are  brought  to  the  place  where  he  makes 
arrangements  to  receive  them  for  transportation:  Story  on 
Bailments,  sec.  508.  It  is  upon  this  principle,  where  no 
special  obligation  is  imposed  by  acts  of  legislation,  that  one 
corporation  whose  railroad  connects  with  or  is  near  to  the 
termination  of  the  railroad  of  another  corporation  is  obliged 
to  accept  and  receive  for  transportation  any  goods  which 
may  be  brought  and  tendered  to  it  by  the  servants  of  the 
latter.  But  in  this  as  in  all  other  cases  the  party  bringing 
the  goods  must  first  do  whatever  is  essential  to  enable  the 
carrier  to  commence  or  to  make  needful  preparations  for  com- 
mencing the  service  required  of  him,  before  he  can  be  made 
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liable  or  talgected  to  lesponsibilily  in  that  capacity.    Wlm 
goods  are  received  by  a  railroad  company  which  are  to  be 
transported  to  a  place  beyond  their  own  road  oyer  a  railroad 
which  connects  with  theirs,  or  over  successive  roads  o»  lines 
of  transportation,  each  company  will  be  responsible  for  them 
while  in  its  own  possession,  and  will  not  be  liable  for  any  loss 
which  may  occnr  after  a  due  delivery  of  them  upon  another 
line  and  to  another  carrier:  Nutting  v.  ConneetietU  River  R.  A, 
1  Gray,  602.    If  after  being  once  laden  for  carriage  they  are 
transported  over  successive  roads  in  the  same  car  or  vehicle 
without  being  shifted  or  changed  fix>m  one  to  another,  the  soo- 
cessive  carriers,  as  they  severally  receive  them,  will  be  liable 
for  the  goods  in  that  capacity  as  soon  as  delivered;  so  that 
during  the  whole  transit  or  journey  some  one  will  be  con- 
stantly liable  for  them  as  a  common  carrier.    But  it  is  othei^ 
wise  when  one  has  performed  his  whole  duty  as  a  carrier,  and 
has  relieved  himself  from  all  liability  in  that  capacity,  by 
depositing  the  goods  at  the  end  of  the  journey  in  his  own 
warehouse,  from  which  they  are  to  be  taken  by  the  owner  or 
consignee,  or  by  other  carriers  who  are  to  continue  the  trans- 
portation to  a  still  distant  point.    In  such  case,  the  liability 
of  a  warehouseman  will  succeed,  and  will  continue  until  they 
come  into  the  possession  of  some  one  who  is  responsible  as  a 
common  carrier:  Norway  Plains  Co.  v.  Boston  and  Maine  R,  R^ 
I  Gray,  263  [61  Am.  Dec.  423];  Oareide  v.  Trent  and  Meney 
Nav.  Co.,  4  Term  Rep.  581;  Hyde  v.  Trent  and  Meney  Nav. 
Co,j  5  Id.  389;  Denny  v.  New  York  CenL  R  A.,  13  Gray,  481 
[74  Am.  Dec.  645].    And  so  it  may  occur  that  one  partjr  will 
be  liable  only  as  a  warehouseman  after  he  shall  Imve  com- 
pleted all  the  services  in  the  way  of  transportation  which  can 
be*  required  of  him,  and  another  liable  only  in  the  same  lela* 
tion  before  the  further  transportation  has  commenced,  or  before 
he  has  become  responsible  in  another  and  distinct  relatiaa. 

In  applying  these  principles  to  the  facts  which  were  devel- 
oped upon  the  trial  of  the  present  action,  there  is  no  diffically 
in  determining  what  are  tbe  rights  and  obligations  of  the  pa^ 
ties.  From  the  statements  in  the  bill  of  exceptions,  it  appears 
that  the  plaintiff's  goods,  contained  in  two  boxes  marked  *^0. 
C.  Judson,  Springfield,  Mass.,  by  railroad,"  wero  delivered  at 
Fonda  in  the  state  of  New  York,  to  the  New  York  Central  Bail- 
road  Company  for  transportation.  That  company  gave  to  the 
plaintiff  upon  receiving  the  goods  a  ^'shipping  receipt,"  by  the 
terms  of  which  they  agreed  to  transport  them  to  their  ware* 
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house  at  Albany,  to  be  there  delivered  to  the  party  then 
entitled  to  receive  them.  The  defendants'  road  was  the  con- 
necting line  over  which  the  transportation  of  the  goods  was  to 
be  continued  to  the  plaintiff  at  Springfield.  But  the  two  rail- 
roads do  not  unite  by  coming  into  any  actual  connection  with 
each  other.  The  former  terminates  at  its  freight-house  in  the 
city  of  Albany  on  the  western  side,  and  the  latter  terminates 
at  its  freight-house  on  the  eastern  side  of  the  Hudson  River. 
So  that  goods  which  are  brought  over  the  road  of  the  former 
company,  and  are  to  be  carried  forward  to  some  point  or  sta- 
tion on  the  road  of  the  latter,  must  be  unladen  from  the  cars 
in  which  they  are  brought  to  Albany,  and  carried  across  the 
river  and  deposited  in  the  freight-house  of  the  Western  rail- 
road, and  there  be  again  laden  in  their  cars.  While  remain- 
ing in  their  warehouse,  the  goods  may  therefore  be  in  their 
possession  as  warehousemen.  Whether  they  are  liable  in  that 
capacity,  or  as  common  carriers,  must  be  determined  upon 
the  facts  relating  to  each  particular  transaction. 

It  appears  from  the  evidence  produced  at  the  trial  that  by 
the  course  of  business  between  these  two  roads  it  is  the  prac- 
tice of  the  Central  road,  upon  the  arrival  of  freight  from  points 
on  the  line  of  its  road  destined  for  points  on  the  line  of  the 
Western  Railroad,  to  make  out  bills  called  expense  bills,  con- 
taining the  freight  charges  of  the  Central  road  upon  each 
parcel  or  lot  of  freight,  and  to  send  the  goods  by  carmen  with 
the  expense  bills  across  the  river  to  the  freight-house  of  the 
Western  railroad,  where  the  goods  are  compared  by  the  agents 
of  the  latter  road,  and  if  found  to  be  correct,  are  checked  and 
banded  to  a  clerk,  who  enters  them  on  the  books  of  freight 
received,  from  which  the  way-bills  are  made  out.  Upon  the 
arrival  of  the  plaintiff's  goods  at  Albany,  they  were  sent  across 
the  river  by  the  New  York  Central  Railroad  Company  in  the 
usual  manner,  and  were  delivered  at  the  freight-house  of  the 
defendants  at  the  usual  place  of  depositing  such  freight,  and 
notice  thereof  was  given  to  their  proper  servants.  Upon  the 
question  whether  the  expense  bills  were  delivered  to  any  such 
agent  or  servant  before  the  loss  and  destruction  of  the  goods 
by  the  fire,  which  occurred  while  they  remained  in  the  freight 
house,  the  evidence  was  conflicting  and  contradictory.  The 
defendants  requested  the  court  to  instruct  the  jury,  that  in 
view  of  the  course  of  business  and  usage  between  the  two 
roads,  although  the  goods  were  delivered  to  the  proper  agent 
of  the  defendants,  yet  if  the  expense  bills  were  not  also  deliy* 
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ered  before  the  occurrence  of  the  fire  by  which  they  were 
destroyed,  the  goods  were  not  in  condition  for  immediate 
transportation,  and  the  defendants  were  therefore  liable  only 
in  their  capacity  as  warehousemen.  To  this  request  the  court 
declined  to  accede. 

The  general  instructions  which  were  given  to  the  jury  re- 
specting the  liability  of  the  defendants  and  the  capacity  in 
which  they  were  liable,  whether  as  carriers  or  as  warehouse* 
men,  were  correct.  But  it  is  apparent  from  the  uncontested 
evidence  in  the  case  that  according  to  the  usage  and  the  gen« 
eral  course  of  business,  and  from  the  regulations  established 
by  the  two  companies,  until  the  expense  bill  was  furnished  to 
the  defendants,  the  goods  delivered  at  their  freightnatation  were 
not  in  condition  for  immediate  transportation.  That  docu- 
ment was  indispensably  necessary  to  them,  to  enable  them  to 
undertake  the  transportation  of  the  goods.  It  was  indispensa- 
ble in  order  to  identify  the  package  or  parcel  to  be  carried,  and 
also  to  show  the  amount  of  the  lien  upon  them  in  favor  of  the 
Central  company  for  the  previous  transportation  from-  Fonda 
to  Albany,  and  for  which,  upon  accepting  them,  the  defend- 
ants, by  the  usage  between  the  two  companies,  would  become 
responsible;  and  it  afforded  the  only  means  by  which  they 
could  make  out  their  own  freight-bill,  or  know  what  dispositioii 
was  to  be  made  of  the  goods,  or  what  was  the  place  of  destina- 
tion to  which  they  were  to  be  carried.  Until  that  instrument 
was  sent  to  them,  they  could  make  no  arrangement  for  the 
transportation  of  the  goods;  and  because  they  were  not,  for 
want  of  it,  ready  to  be  immediately  transported,  the  defendants 
could  only  suffer  the  boxes  to  remain  in  the  freight-house  for 
the  convenience  and  accommodation  of  the  owner  or  consignor, 
until  he  or  his  agents  should  give  them  the  information  and 
directions  which  were  indispensable  to  enable  them  to  take 
any  action  in  reference  to  the  goods.  In  the  mean  time,  firom 
the  very  nature  and  provisions  of  the  arrangement  adopted  bj 
the  two  companies,  the  defendants  necessarily  held  and  had 
possession  of  the  goods  merely  as  warehousemen;  for  they 
could,  under  such  circumstances,  have  charge  of  them  only  in 
their  latter  capacity.  If  the  expense  bill  was  delivered  to 
them  simultaneously  with  the  delivery  of  the  goods,  or  if  after- 
wards and  before  the  occurrence  of  the  fire  by  which  they 
were  destroyed  it  had  been  duly  delivered  to  any  of  their 
agents  or  servants,  the  goods  would  have  been  in  condition  for 
immediate  transportation,  and  their  liability  as  carriers  would 
thereupon  have  at  once  attached.     But  before  that  was  done. 
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iheir  reeponsibility  was  of  a  different  and  more  limited  char- 
acter. The  instructions  asked  for  ought,  therefore,  to  have 
been  given  to  the  jury,  who  would  thereby  have  been  brought 
directly  to  the  determination  of  the  question  in  controversy 
between  the  parties,  and  respecting  which  the  evidence  was 
conflicting  and  contradictory.  If,  upon  that  evidence,  the  jury. 
should  find  that  the  expense  bill  was  delivered  to  the  defend- 
ants before  the  fire  occurred,  they  would  have  been  liable  as 
carriers,  but  otherwise  as  warehousemen  only. 

It  is  obvious  that  in  the  conduct  of  business  of  such  magni- 
tude, and  in  the  care  and  transportation  of  the  great  number 
and  variety  of  goods  and  packages  which  are  continually 
passing  firom  one  railroad  to  another  over  any  great  line  of 
travel  and  transportation,  there  must  be  some  general  and 
certain  and  well-understood  arrangement  between  the  pro- 
prietors of  the  connecting  roads,  to  avoid  inextricable  confusion, 
and  to  enable  the  carriers  to  protect  both  their  own  rights  and 
the  rights  of  their  customers.  The  arrangement  which  these 
two  companies  made,  and  which  was  fully  proved  at  the  trial, 
appears  to  have  been  a  reasonable  and  necessary  provision; 
and  therefore  it  was  one  to  which  all  parties  were  bound  to 
conform;  and  consequently  the  defendants  have  a  right  to 
insist  that  their  liability  shall  not  be  extended  in  any  particular 
instance  beyond  the  obligation  which  such  conformity  imposes 
upon  them.  For  these  reasons,  their  exceptions  to  the  ruling 
of  the  court  must  be  sustained,  and  a  new  trial  ordered. 


Railboad  Covpakt  Ckabbs  to  bb  Common  Oarkixb  and  Bboombs  Wabb- 
HOU8BMAN,  WHBN:  See  Porter  ▼.  Chhago  etc  R.  R.  Co,,  71  Am.  Deo.  280,  not* 
290^  where  other  oases  are  ooUected.  The  more  stringent  liability  of  a  oom« 
moa  carrier  only  attaches  when  the  duty  of  immediate  transportation  arisasi 
Barron  t.  Mlldredge,  100  Mass.  458,  citing  the  principal  case.  If  any  orders^ 
directions,  or  instructions  are  to  be  given  before  the  goods  are  to  be  forwarded^ 
each  liability  does  not  attach:  Railroad  Companif  y.  BarreU,  86  Ohio  St.  459^ 
also  citing  the  principal  case. 

CoNNBonNO  IiiNBS  07  Oabbibbs  OB  Rauwats:  See  note  to  WeUi  t.  ThcmuUf 
72  Am.  Deo.  230-247,  where  this  subject  is  discussed  at  length;  JlUnoia  CenU 
R,  R.  Co,  T.  Copeiandf  76  Id.  749,  note  754,  where  other  cases  are  collected. 
A  carrier  who  takes  goods  from  a  consignor  upon  an  agreement  to  transport 
them  orer  his  own  line  and  deliver  them  to  the  next  line  acts  as  a  carrier 
and  forwarding  agent;  Darling  v.  Boeion<L'  W»  R.  R.  Corporation,  11  Allen, 
297»  citing  the  principal  case.  A  corporation  established  for  the  transporta- 
tion of  goods  for  hire  between  certain  points,  and  receiving  goods  directed  to 
a  more  distant  place,  is  not  responsible  beyond  the  end  of  its  own  line  as  % 
eommon  carrier,  but  only  as  a  forwarder:  Burroughs  v.  Norwich  df  W.  B.  A 
Co.,  100  Mass.  27,  citing  the  principal  case. 

Thb  fbincipal  gasb  18  DisnNouiflHBD  in  Rk€  V.  Hari,  118  Mass.  208L 
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Pond  v.  Gibson. 

[6  Allbm,  19.] 

Ok  Plsa  or  Statdti  or  LiMiTATioir8»  in  Acnoini  iob  Slahdkb,  BuBnai 
n  oir  PLAcmrr  to  show  that  the  cause  of  action  aocraod  witlim  tlit 
■tatatory  period,  prior  to  oommenoement  of  the  action. 

Slander.  Defendant  pleaded  the  statute  of  limitationB. 
The  court,  upon  this  issue,  instructed  the  jury  that  the  bur- 
den was  upon  the  plaintiff  to  prove  that  the  defamatory  words 
were  spoken  within  two  years  before  the  commencement  of 
the  action.  Verdiot  for  defendant.  Plaintiff  alleged  excep- 
tions. 

P.  C.  Bacon  and  A.  Norcross,  for  the  plaintiff. 

N.  Woody  for  the  defendant. 

By  Court,  Dewey,  J.  The  general  statement,  so  often  found 
in  the  books,  that  the  party  who  alleges  the  affirmative  of  any 
proposition  shall  prove  it,  will  not  much  aid  us  in  the  present 
inquiry.  The  point  will  often  arise,  who  has  the  affirmative. 
In  examining  this  question,  it  might  be  supposed  that  the 
form,  in  pleading  the  statute  of  limitations,  of  closing  the  plea 
with  a  verification  would  seem  to  imply  an  allegation  of  some 
fact  to  be  sustained  by  the  party  thus  pleading.  Such  form 
of  conclusion  has  been  the  more  usual  one.  In  Lawes  on 
Pleading,  738,  it  is  stated  that  the  plea  of  the  statute  of  limi- 
tations must  be  concluded  with  a  verification.  But  it  is  now 
at  least  questionable  whether  such  a  conclusion  is  necessary. 
In  Bodenham  v.  HiUj  7  Mees.  &  W.  274,  where,  to  a  plea  of  the 
statute  of  limitations,  a  demurrer  was  filed,  assigning  as  a 
cause  of  demurrer  that  it  did  not  conclude  with  a  verificar 
tion,  the  court  held  such  form  of  conclusion  to  be  quite  un- 
necessary, Parke,  B.,  saying:  ''The  good  sense  of  the  matter 
is,  that  a  party  should  not  be  required  to  verify  that  which  it 
does  not  lie  upon  him  to  prove."  In  2  Greenl.  Ev.,  sec.  431, 
the  rule  as  to  the  burden  of  proof  is  thus  stated:  "  Where  the 
statute  of  limitations  is  set  up  in  bar  of  a  right  of  action  by 
the  plea  of  actio  non  accrevit  infra  $ex  annos,  which  is  trav- 
ersed, the  burden  of  proof  is  on  the  plaintiff  to  show  both  a 
cause  of  action  and  the  suing  out  of  process  within  the  period 
mentioned  in  the  statute."  In  accordance  with  this  is  2 
Stark.  Ev.,  4th  Am.  ed.,  887.  The  case  of  Hurst  v.  Parker^  1 
Barn.  &  Aid.  92,  which  was  an  action  of  trespass,  to  which 
the  statute  of  limitations  was  pleaded,  sustains  the  same  view 
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of  this  question.  Lord  EUenborough  says:  ^'  The  only  ques- 
tion is,  On  whom  is  the  issue?  Now,  the  affirmatiye  of  the 
issue  is  on  the  plaintiff,  who  says  that  the  cause  of  action  did 
accrue  within  six  years."  In  Huston  v.  McPhenon^  8  Blackf. 
662,  which  was  a  case  arising  upon  a  plea  of  the  statute  of 
limitations  in  an  action  of  slander,  the  court  held  the  burden 
of  proof  was  upon  the  plaintiff. 

The  case  of  EmmoThs  v.  Haywardj  11  Gush.  48,  is  cited  and 
relied  upon  as  sustaining  a  contrary  doctrine.  If  it  does  so, 
it  is  merely  incidental,  as  no  question  of  the  burden  of  proof 
was  raised  or  discussed.  It  merely  affirmed  the  proposition 
that  a  defendant,  by  filing  an  admission  of  all  the  &ct8  neces- 
sary to  be  proved  by  the  plaintiff  in  his  opening  on  the  gen- 
eral issue,  in  order  to  obtain  the  right  to  open  and  close  under 
the  forty-first  rule  of  the  court  of  common  pleas,  was  not 
thereby  estopped  from  setting  up  in  defense  the  statute  of  lim- 
itations. The  action  was  assumpsit  upon  a  special  contract  for 
the  payment  of  money.  The  court,  in  assigning  the  reasons  for 
their  decision,  assume  the  statute  of  limitations  to  be  a  matter 
strictly  in  avoidance,  and  that  the  special  matter  of  defense 
under  that  plea  is  to  be  made  out  by  the  defendant.  But  the 
question  we  are  now  considering  does  not  appear  to  have  been 
in  the  mind  of  the  court,  nor  was  any  question  directly  raised 
and  discussed  as  to  the  burden  of  proof  upon  the  statute  of 
limitations. 

The  decision  was  correct  in  reference  to  the  question  there 
raised,  but  erroneous  in  some  of  the  positions  as  stated  in  the 
qpinion  given.  Upon  full  consideration  of  the  question  in  its 
broader  aspect,  as  now  presented,  we  find  the  weight  of  au* 
thority  strongly  in  favor  of  the  ruling  adopted  at  the  trial, 
that  the  burden  in  the  present  case  was  on  the  plaintiff  to 
show  that  the  cause  of  action  did  accrue  within  two  years 
next  before  the  suing  out  of  his  writ. 

Exceptions  overruled. 

BiTRDXN  or  Pboov  on  Plea  07  Statutb  07  Ldotations.  —  It  is  said  hf 
Mineral  text-writen  that  where  the  statute  of  limitatioiis  is  set  up  in  bar  of  m 
li^t  of  action,  by  a  plea  which  i«  traveraed,  the  burden  of  proof  is  on  the 
plaintiff  to  ahow  the  commencement  of  the  action  within  the  statutory  periodi 
Abbotfa  Trial  Eyidence,  823;  2  Greenl.  Ev.,  14th  ed.,  sec.  431.  And  this 
statement  ia  aupported  unqualifiedly  by  aome  of  the  earlier  caaea:  Hurst  r, 
Parker,  1  Bam.  k  Aid.  92;  S.  0.,  2  Chit  249;  WWnf  v.  Benmom,  7  l^rw. 
•67;  S.  O.,  2  Cromp.  k  M.  658;  Lawrence  t.  BncUeman,  3  Terg.  496;  Priff' 
m^re  ▼.  R  T.  V.JisOa.  R.  R,,  1  Lea,  204;  Tayhr  t.  Sfean,  44  Am.  Deo.  519. 
na  oourt  in  the  laat  oaae  aaid  (though  the  matter  waa  not  eaaential  to  the 
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decinon)  that  the  burden  of  proof  on  an  issue  of  the  statute  of  limitatioiii 
rests  on  the  plaintiff;  and  an  instruction  that  the  plea  of  the  statute  of  limita- 
tions ia  an  affirmative  plea  on  the  part  of  the  defendant^  and  that  in  order  te 
avail  himself  of  it  he  must  introduce  proof  to  sustain  it»  is  erroneous.  In 
Lawrence  v.  Bridleman,  3  Terg.  496,  in  an  action  of  detinue  for  a  slave,  the 
lower  court  instructed  the  jury  to  the  same  effect.  Plaintiff  had  proved  his 
title  to  the  slave,  and  defendant's  possession.  Defendant  did  not  introduce 
any  evidence  to  show  his  possession  of  the  slave  for  the  period  required  by 
the  statute,  to  confer  title  by  adverse  possession.  It  was  therefore  believed 
that  the  d^endant  had  not  proved  himself  within  the  protection  of  the  statnts^ 
even  if  it  would  apply.  But  the  judge  told  the  jury  that  the  statute  of  limi- 
tations would  be  a  bar  to  the  plaintiff,  if  he,  plaintiff  had  not  proved  himsiW 
to  be  in  possession  within  three  years  before  the  institution  of  the  suit,  and 
the  appellate  court  approved  of  the  instruction.  In  Huston  v.  McPhermm^  8 
Blacki.  562,  it  is  held  that  if  to  a  plea  of  the  statute  of  limitations,  in  slander, 
the  plaintiff  replied  that  the  words  were  spoken  within  the  statutoiy  periodp 
he  must  prove  such  fact. 

Different  or  limited  rules  are  found  in  other  and  later  cases.  In  the  note 
to  sec.  431,  2  Greenl.  £v.,  14th  ed.,  it  is  said  that  the  statute  is  to  be  regarded 
as  a  defense  to  be  set  up  by  plea,  the  burden  of  proof  to  establish  which  plea 
is  on  the  defendant,  but  that  in  doing  so  he  may  use  the  aUegatioas  of  the 
complaint  as  admissions  of  the  plaintiff  and  thus  shift  the  burdfin  to  the 
plaintiff  of  proving  some  exception.  So  it  is  held  that  the  person  relying  on 
the  statute  of  limitations  must  show  the  facts  which  put  it  in  motion:  XVnea- 
jport  V.  WjfnMj  44  Am.  Dec  70;  and  where  this  is  done,  it  is  said  that  the 
burden  is  on  the  plaintiff,  or  party  against  whom  the  statute  is  pleaded,  to 
disprove  the  plea  of  the  statute,  or  show  facts  which  take  the  case  out  of  its 
operation:  PhiUipa  v.  HolmaH,  26  Tex.  276.  Similar  to  these  are  the  rulings 
of  courts  to  the  effect  that  if  the  bar  of  the  statute  prima  /ode  exists, —  i.  e., 
if  it  appears  from  the  face  of  the  complaint,  or  upon  the  trial  on  introdnctioa 
of  plaintiff's  evidence,  —  the  burden  is  then  on  the  plaintiff  to  prove  whatever 
he  may  rely  on  to  take  the  case  out  of  the  operation  of  the  statute:  Capem  v. 
Woodrow,  51  Vt.  106;  Cook  v.  Cook,  10  Heisk.  466;  Appermn  v.  Pattiaon,  II 
Lea,  484;  Spuryer  v.  Hardy,  4  Mo.  App.  573. 

The  more  reasonable  rule  would  seem  to  be  that  which  requires  the  defend* 
ant  to  first  establish  his  plea  that  the  action  is  barred,  in  whatever  manner 
ho  may,  before  calling  upon  the  plaintiff  to  prove  that  the  action  is  not  barred: 
Duggan  v.  Cofc,  2  Tex.  .SSI. 

It  is  a  settled  rule,  however,  that  one  claiming  the  benefit  of  exoeptioos  ta 
a  statute  of  limitations  must  bring  himself  within  them  by  proof:  Someroilier, 
Hamilton,  4  Wheat.  230;  HouxU  v.  Hair,  15  Ala.  194.  Thus  where  infaney 
was  pleaded,  as  operating  to  suspend  the  running  of  the  statute:  Feff  ▼.  Xom^ 
41  Ark.  43;  Vail  v.  HaUon,  14  Ind.  344;  or  that  the  party  was  a  /erne 
covert:  Deseaunier  v.  Murphy,  33  Mo.  184;  Edwardi  v.  OnivereU^,  I  Dev.  h 
B.  £q.  325;  or  absence  from  the  state:  PfdlUpa  v.  Hobnan,  26  Tex.  276,  — il 
was  held  that  the  party  setting  up  such  disabilities  against  the  bar  of  the  stat- 
ute must  prove  them.  Likewise  it  is  held  that  the  burden  is  upon  the  party 
who  relies  upon  other  facts  to  remove  the  bar  of  the  statute,  such  as  part 
payment:  Kmgld  v.  CUmente,  45  Ala.  89;  a  new  promise:  Moore  v.  Leaewr,  IS 
Id.  606;  White  v.  Campbell,  25  Mich.  463;  fraudulent  concealment:  Spuryer  ▼. 
Hardy,  4  Mo.  App.  573;  Baldwin  v.  Martin,  3  Jones  k  S.  85;  ChdMd  ▼. 
Lambert,  8  Rich.  Eq.  155.  A  party  claiming  to  have  acquired  title  by  the  bat 
of  the  statute  of  limitations  must  prove  the  bar  as  against  one  who 
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uider  An  otherwiae  yalid  title:  Siewart  ▼.  Cheatham,  8  Terg.  60;  Hood  ▼• 
Hood,  2  Gnnt  Caa.  229;  Bkhardoon  r.  WUlkmuon,  24  CaL  289;  Cfreer  t.  P^ 
Km,  6  Hnrnph.  688;  ofonilmf^  In  effect,  Lawrence  v.  Bridknum,  3  Terg.  496^ 
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boiLiTr  o  TSAT  OF  JoiXT  TRnPiBBXBS  where  seyeral  different  oreditoff% 
•oting  eepentely,  without  ooncert,  and  eren  without  knowledge  thai 
they  are  employing  a  oomnum  agents  oanae  their  debtor  to  be  arrested 
en  their  sereral  writs,  by  the  nine  offioer,  who  serves  the  writs  simnlta- 
neoQsly,  and  by  virtue  thereof  the  debtor  is  committed  to  jail,  where  he 
is  confined  upon  all  of  suoh  writs  at  the  same  time;  and  full  satisfaotioii 
by  the  debtor,  obtained  from  any  one  of  such  persons,  is  a  bar  to  aa 
actum  by  him  against  the  othera. 

Action  for  damages  for  false  impriflonment.  The  opinion 
itateg  the  fiicts. 

E.  B.  Stoddard  and  T.  L.  NeUon^  for  the  defendant 

H.  D*  Stoney  pro  96, 

By  Court,  Bigelow,  C.  J.  Several  questions  were  raised  at 
the  trial  of  this  case,  upon  which  it  seems  to  be  unnecessary 
to  express  an  opinion,  inasmuch  as  we  are  satisfied  that,  on 
the  facts  offered  to  be  proyed,  the  defendant  established  a  good 
defense  to  the  action,  and  that  the  jury  should  have  been  in- 
structed accordingly.  There  can  be  no  doubt  of  the  rule  of 
law  that  co-trespassers  are  jointly,  as  well  as  severally,  liable 
for  the  damages  occasioned  by  their  wrongful  acts;  and  as  a 
consequence  of  this,  that  a  release  to  one  joint  trespasser,  or 
satisfaction  from  him  for  the  injury,  discharges  all:  Brown  v. 
Cambridge^  8  Allen,  474,  and  cases  cited.  This  principle  is 
applicable  to  the  case  at  bar.  In  the  opinion  of  the  court,  the 
several  persons  oq  whose  writs  and  by  whose  order  the  plain- 
tiff was  committed  to  jail,  and  held  in  confinement  from  June, 
1858,  to  February,  1860,  must  be  regarded  in  law  as  co- 
trespassers.  Evidence  was  offered  at  the  trial  to  prove  that  he 
had  received  satisfaction  from  some  of  them  for  his  alleged 
wrong,  and  had  given  to  them,  in  writing,  a  discharge  for  the 
damages  he  had  suffered  by  reason  of  his  arrest  and  false  im- 
prisonment. This  satisfaction  and  discharge  in  legal  effect 
operate  as  a  release  of  the  present  cause  of  action  against  the 
defendant. 

It  cannot  be  denied  that  the  parties  who  were  plaintiffs  in 
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ihe  original  actionE»|  in  suing  out  their  writs  against  the  pres- 
ent plaintiff,  and  causing  him  to  be  arrested  and  imprisoned, 
acted  separately  and  independently  of  each  other,  and  with- 
out any  apparent  concert  among  themselyes.  As  a  matter  of 
first  impression,  it  might  seem  that  the  legal  inference  from 
this  fact  is,  that  the  plaintiff  might  hold  each  of  them  liable 
for  his  tortious  act,  but  that  they  could  not  be  regarded  as  co- 
trespassers,  in  the  absence  of  proof  of  any  intention  to  act 
together,  or  of  knowledge  that  they  were  engaged  in  a  common 
enterpirise  or  undertaking.  But  a  careful  consideration  of  the 
nature  of  the  action,  and  of  the  injury  done  to  the  plaintiff, 
for  which  he  seeks  redress  in  damages,  will  disclose  the  fallacy 
of  this  view  of  the  case.  The  plaintiff  alleges  in  his  declara- 
tion that  he  has  been  unlawfully  arrested  and  imprisoned. 
This  is  the  wrong  which  constitutes  the  gist  of  the  action,  and 
for  which  he  is  entitied  to  an  indemnity.  But  it  is  only  one 
wrong,  for  which,  in  law,  he  can  receive  but  one  compensation. 
He  has  not  in  fact  suffered  nine  separate  arrests,  or  undergone 
nine  separate  terms  of  imprisonment.  The  writs  against  him 
were  all  served  simultaneously  by  the  same  officer,  acting  for 
all  the  creditors,  and  the  confinement  was  enforced  by  the 
jailer  on  all  the  processes  contemporaneously,  during  the  en- 
tire period  of  his  imprisonment.  The  alleged  trespasses  on 
the  person  of  the  plaintiff  were  therefore  simultaneous  and 
contemporaneous  acts,  committed  on  him  by  the  same  person 
acting  at  the  same  time  for  each  and  all  of  the  plaintiffs  in 
the  nine  writs  upon  which  he  was  arrested  and  imprisoned. 
It  is,  then,  the  common  case  of  a  wrongful  and  unlawful  act, 
committed  by  a  common  agent  acting  for  several  and  distinct 
principals. 

It  does  not  in  any  way  change  or  affect  the  injury  done  to 
the  plaintiff,  or  enhance  in  any  degree  the  damages  which  he 
has  suffered,  that  the  immediate  trespassers,  by  whom  the 
tortious  act  was  done,  were  the  agents  of  several  different 
plaintiffs,  who,  without  preconcert,  had  sued  out  separate  writs 
against  him.  The  measure  of  his  indemnity  cannot  be  made 
to  depend  on  the  number  of  principals,  who  employed  the 
officers  to  arrest  and  imprison  him.  We  know  of  no  rule  of 
law  by  which  a  single  act  of  trespass,  committed  by  an  agent, 
can  be  multiplied  by  the  number  of  principals  who  procured 
it  to  be  done,  so  as  to  entitie  the  party  injured  to  a  compen- 
sation, graduated,  not  according  to  the  damages  actually 
sustained,  but  by  the  number  of  persons  through  whose  in* 
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Btrumentality  the  injury  was  inflicted.  The  error  of  the  plain- 
tiff consists  in  sappoeing  that  the  several  parties  who  sued  out 
writs  against  him,  and  caused  him  to  be  arrested  and  im- 
prisoned, cannot  be  regarded  as  co-trespassers,  because  it  does 
not  appear  that  they  acted  in  concert,  or  knowingly  employed 
a  common  agent.  Such  preconcert  or  knowledge  is  not  essen- 
tial to  the  commission  of  a  joint  trespass.  It  is  the  fact  that 
they  all  united  in  the  wrongful  act  or  set  on  foot  or  put  in 
motion  the  agency  by  which  \t  was  committed,  that  renders 
them  jointly  liable  to  the  person  injured.  Whether  the  act 
was  done  by  the  procurement  of  one  person  or  of  many,  and 
if  by  many,  whether  they  acted  with  a  common  purpose  and 
design  in  which  they  all  shared,  or  from  separate  and  distinct 
motives,  and  without  any  knowledge  of  the  intentions  of  each 
other,  the  nature  of  the  injury  is  not  in  any  degree  changed, 
or  the  damages  increased  which  the  party  injured  has  a  right 
to  recover.  He  may,  it  is  true,  have  a  good  cause  of  action 
against  several  persons  for  the  same  wrongful  act,  and  a  right 
to  recover  damages  against  each  and  all  therefor,  with  a  privi- 
lege of  electing  to  take  his  satisfaction  de  melioribua  damnis. 
But  there  is  no  rule  of  law  by  which  he  can  claim  to  convert 
a  joint  into  a  several  trespass,  or  to  recover  more  than  one 
satisfaction  for  his  damages,  when  it  appears  that  he  has  suf- 
fered the  consequences  of  a  single  tortious  act  only.  Take  an 
illustration*  Suppose  that  several  persons  have  a  grudge  or 
spite  against  the  same  individual,  but  that  neither  of  them  is 
aware  of  the  existence  of  this  feeling  in  the  others;  and  that 
each  of  them,  for  the  purpose  of  gratifying  his  malice,  without 
concert  or  co-operation  with  any  one,  and  in  ignorance  of  a 
similar  intent  on  the  part  of  others,  employs  the  same  person 
— a  hired  pugilist  or  bully — to  inflict  on  the  common  object 
of  their  ill-will  a  severe  personal  castigation. 

In  such  a  case,  no  one  would  doubt  that  all  the  persons  who 
incited  to  the  commission  of  the  assault  and  battery  would  be 
regarded  as  co-trespassers.  They  each  and  all  would  be  re- 
sponsible for  procuring  the  act  to  be  done.  They  would  be 
severally  as  well  as  jointly  liable  to  an  action  in  favor  of  the 
party  injured.  But  no  one  would  contend  that  he  could 
recover  satisfaction  from  each  of  the  persons  liable  to  an  action. 
When  the  damages  sufiered  by  him  had  been  once  paid  by 
any  one  of  those  who  procured  the  commission  of  the  tres- 
pass, he  could  not  claim  to  recover  them  again  from  each  of 
the  others.    The  law  will  not  permit  a  party  to  receive  any- 
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thing  more  than  a  oompensation  'for  an  ix^ury.    Where  tbare 
has  been  only  one  wrongful  act,  there  can  be  but  one  foil  and 
complete  indemnity.    When  that  is  obtained,  the  party  in- 
jured has  exhausted  his  remedy.    Another  illustration,  man 
analogous  to  the  case  at  bar,  will  serve  to  show  the  soundnesi 
of  this  conclusion.    If,  instead  of  the  arrest  and  imprisoAment 
of  which  the  plaintiff  complains,  the  nine  writs  against  him 
had  been  served  simultaneously  by  the  same  officer,  by  mak- 
ing an  attachment  of  personal  property  belonging  to  him, — hia 
house,  for  example,  —  in  such  case  it  could  not  be  doubted 
that  if  for  any  reason  the  attachments  were  irregular  and 
void,  the  plaintiff  would  be  entitled  to  recover  and  to  receive 
fix)m  one  or  all  of  the  parties  by  whose  order  the  attachments 
were  made  the  full  value  of  his  horse.    But  it  is  equally  dear 
that  he  could  not  rightfully  claim  to  receive  this  sum  in  dam- 
ages  from  each  of  them,  or  nine  times  the  value  of  the  ani« 
mal.    And  yet  such  would  be  the  result,  if  the  attaching 
creditors  are  not  to  be  regarded  as  co-trespassers.    Nor  is  this 
the  only  absurd  result  which  would  follow  from  such  a  doc- 
trine.   If  each  attachment  or  each  arrest  and  imprisonment 
on  the  several  writs  is  to  be  deemed  as  a  distinct  trespass,  for 
which  the  creditors  are  separately  and  not  jointly  liable  in  like 
manner  as  if  made  on  one  writ  only,  without  any  reference  to 
those  which  were  served  simultaneously,  we  can  see  no  reason 
why  the  officer  might  not  be  held  liable  to  pay  to  the  plaintiff 
damages  as  many  times  as  there  were  writs  served  by  him. 
He  certainly  must  be  regarded  as  a  joint  trespasser  with  each 
creditor  whose  writ  he  served;  and  if  the  service  of  each  writ 
constituted  a  distinct  trespass,  for  which  the  party  injured 
might  receive  separate  damages  from  each  creditor,  then  the 
officer  would  also  be  subject  to  a  like  liability. 

These  views  have  led  us  to  the  conclusion  that  the  evidence 
offered  at  the  trial  by  the  defendant  to  show  that  the  plaintiff 
had  received  full  satisfaction  for  the  arrest  and  talee  imprison- 
ment to  which  he  had  been  subjected,  and  for  which  ha 
claimed  damages  in  his  action  from  some  of  his  creditora  by 
whose  order  he  was  committed  to  jail,  ought  to  have  been 
admitted,  and  that  the  jury  should  thereupon  have  been  in« 
structed  that  the  plaintiff  could  not  maintain  this  action. 

Exceptions  sustained. 

LiABiuTT  OF  Co-TKESfAasMSta  Genxrallt:  See  ezhMuAm  note  to  Ari^ 
wood  y.  JiiUer,  73  Am.  Deo.  137-U9,  and  see  partieiilariy  page  143^  atiai 
the  priadpeloaeeb  and  other  dedsione  on  nnular  points.    In  ITcnier  v.  Jtf* 
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84  Kaa.  153^  Boston  and  Albainy  R.  B.  r.  Shanley,  107  Man.  679^ 

BfftmiY.  BIgdaw  Carpet  Cb.»  131  Id.  503;  the  principal  case  is  died  to 

point  that  oo-trnpaaseni  are  jointly  and  aererally  liable  for  the  whole 

canaed  by  the  tretpav.    A  release  of  one  oo-trespaaser  operates  as  a 

of  all:  Stom  t.  DiMuonf  7  Allen,  28  (the  same  case  as  the  principal 

on  a  different  appeal);  8(e9en$  r.  ffaOome,  12  Id.  403;  JQb  ▼.  Atois  M 

149^  all  citing  the  prineipal  cas*. 

ICka  nivoirAii  cm  n  distdtouibbid  hi  Bofd  ▼.  WaU,  29  Ohio  St.  279^ 
te  the  dissenting  opinion  of  Ashbun,  J.,  where  it  is  said  that  if,  under  ci]> 
like  those  in  the  prineipal  case^  the  writs  had  been  seired  al 
it  interrals  in  the  ooorse  of  the  day,  the  trespasses  would  hare  beea 
and  eaob  of  the  tort-feasors  liable  separately. 


Daniels  v.  Haywabd. 

\h  Alun,  4S.] 

WKsaurm  Buumuo  Dkbtor's  Tools  and  Implkmintb  to  ViLini  ov  (hn 

HuHBBSD  DoiXABB  Embkacis  Maohinis  of  simple  constroetiony  moved 

by  hand  or  foot,  and  used  in  the  mannfaotare  of  boots;  and  this,  idthoogh 

the  machines  are  generally  used  by  men  whom  the  owner  employs  in  his 


Action  agamst  a  sheriff  for  damages  for  conversion  in  attach- 
ing machines  used  in  the  manufacture  of  boots,  and  claimed 
hy  plaintiff  to  be  exempt.  The  court  instructed  the  jury  that 
under  the  Massachusetts  statute  exempting  from  attachment 
M  debtor's  tools  and  implements  to  the  value  of  one  hundred 
dollars,  the  debtor,  a  boot-maker,  carrying  on  a  small  businesSi 
mnd  employing  a  number  of  men  therein,  working  more  or  less 
bimself,  but  being  generally  engaged  in  superintending  his 
workmen,  would  have  a  right  to  claim  as  exempt  not  only  his 
tools,  but  also  machines  of  a  simple  construction.  Verdict  for 
plaintiff.    Defendant  allq;ed  exceptions. 

P.  C.  £aeon  €Md  O.  O.  Parker ^  for  the  defendant. 

r.  a.Kent  and  H.  B.  StapUs^  for  the  plaintiff. 

By  Court,  Dbwst,  J.  The  court  properly  instructed  the  Juiy 
«0  to  the  effect  of  General  Statutes,  c.  133,  sec.  82,  exempting 
certain  articles  from  levy  on  execution.  While  the  exemption 
WBB  not  intended  to  apply  to  large  manufietcturing  establish- 
aients,  it  has  not  been  supposed  to  be  at  variance  with  the 
letter  or  the  spirit  of  the  statute  to  apply  it  to  the  case  of  a 
nnechanio  carrying  on  a  small  business,  although  he  may  have 
in  his  employment  men  who  perform  the  principal  part  of  the 
4abor  with  tiie  tools,  implements,  and  fixtures.    The  limita- 
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tions  as  to  exemptionB  of  this  character  were  carefolly  stated 
by  the  conrti  and  properly  applied  to  the  case.  This  Tiew  of 
the  statute  seems  well  authorised  by  the  cases  of  Pierce  v.  Gfmy, 
7  Gray,  67,  and  Dowling  v.  Claris  1  Allen,  283;  S.  C,  8  Id. 
570. 
Exceptions  overruled. 

BxsMjrriinr  ov  Toois  ahb  IxPUDOim  ov  Tbaixi  roii  ArxACHMnxx 
6m  the  note  to  KUhum  r.  Demhg,  21  Am.  Deo.  646-4MM;  lad  tee  Ooddardr, 
Chaffee^  79  Id.  796,  this  being  a  oaee  decided  nnder  the  nme  atetate  ae  thai 
ooostraed  in  the  principal  case.  In  WaJOace  t.  BarUett,  108  Man.  6^  the 
principal  caae  ia  cited,  and  the  ooort^  oonaideriTig  a  similar  atatnte^  aays  thai 
it  ia  intended  for  the  protection  of  meohanica,  artiaaii%  handionftameot  asd 
cthera,  whoae  mannal  labor  and  skill  afford  them  a  means  of  — *-™g  fhair 
Urelihood. 


FiBSOB  V.  Lamson. 

L5  Axuii,  eoi] 

iQIOXTr  HIS  JUBISDIOnON  TO  COMTEL  DXUVXBT IKD  SUSEBSJUB  OV  DiD 

of  mortgage,  which,  after  having  been  ezeonted  and  deUfered,  tiiea^ 
not  acknowledged,  haa  been  introated  to  the  mortgagor  for  the  puipasi 
of  having  it  recorded,  if  he  therenpon  retains  it  in  his  Ofwn  posaasaiaa 
and  refoaea  to  deliver  it  np  or  have  it  recorded. 

Bill  in  equity  to  compel  defendant  to  deliver  up  and  ha^ 
recorded  a  deed  of  mortgage,  which,  after  having  been  duly 
executed  and  delivered  by  him  to  complainant,  was  returned 
and  intrusted  to  him  for  the  purpose  of  having  it  reooirded, 
which,  after  he  obtained  possession  of  the  instmmenti  he 
refused  to  do. 

P.  C  Bacon,  for  the  defendant 

E.  MeUen  and  W.  8.  Davis,  for  the  plaintifll 

By  Court,  Bigelow,  C.  J.  The  bill  avers  with  sufficient 
precision  and  certainty  that  the  deed  of  mortgage  was  duly 
executed  and  delivered  by  the  defendant  to  the  plaintiff,  so  as 
to  vest  the  title  in  the  latter  as  between  themselves.  Hm 
acknowledgment  was  not  essential  to  its  validity  as  a  deed  Ij 
which  the  estate  would  pass  presently  to  the  grantee:  Dole  v. 
Thurlowy  12  Met.  157,  162;  Howird  Mutual  Loan  and  Fmmd 
Association  v.  Mclntyrcy  8  Allen,  572.  This  averment  of  de- 
livery, coupled  with  the  other  statements  of  the  bill,  is  sofBflient 
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to  show  that  the  plaintiff  is  entitled  to  fhe  possession  of  the 
deed. 

The  only  other  question  raised  by  the  demurrer  is,  whether 
the  coart  has  jurisdiction  in  eqnity  of  the  case.  Before  the 
enlargement  of  our  chancery  jurisdiction,  it  would  seem  to  be 
quite  clear  that,  without  an  averment  that  the  deed  was  with- 
held or  secreted  bo  that  it  could  not  be  replevied,  the  party 
entitled  to  its  ix)8se8sion  could  not  have  maintained  a  bill  in 
equity  for  its  recovery:  Travis  v.  Tyler,  7  Gray,  146.  But 
under  the  provision  contained  in  General  Statutes,  chapter  118, 
section  2,  by  which  full  jurisdiction,  according  to  the  course 
and  practice  of  courts  of  chancery,  where  there  is  not  a  plain, 
adequate,  and  complete  remedy  at  law,  is  conferred  on  this 
court,  we  have  no  doubt  that  the  case  stated  in  the  bill  is  one 
which  entitles  the  plaintiff  to  relief  in  equity.  One  of  the  most 
ancient  heads  of  chancery  jurisdiction  is  that*  which  gives 
specific  relief  to  persons  having  a  right  to  the  possession  of 
deeds  and  other  written  instruments,  by  a  decree  for  their 
surrender  and  delivery  by  those  who  wrongfully  detain  and 
withhold  them:  Story's  Eq.,  sec.  703,  906;  Knye  v.  Moore,  1 
Sim.  &  St.  61;  Freeman  v.  Fairlie,  8  Mer.  30.  The  remedy  at 
law  is  inadequate  in  the  present  case,  because  it  furnishes  no 
means  by  which  the  plaintiff  in  one  suit  can  recover  his  deed 
and  at  the  same  time  restrain  the  defendant,  in  whom  the  ap- 
parent title  to  the  premises  described  in  the  deed  stands  on 
the  record,  from  conveying  the  premises  to  an  innocent  pur> 
chaser  without  actual  notice  of  the  previous  deed  to  the  plain- 
tiff, and  thus  depriving  the  plaintiff  of  the  estate  to  which  he 
is  entitled. 

Demurrer  overruled. 


TBBFBDTOiPALCASsnoiTBDin  WoUr.  Hide^,  112  Mmm.  174^  andJffMU^ 
▼.  Chrtan^f  118  Id.  698»  to  the  point  that  equity  will  interfere  to  reliere  againil 
a  okmd  on  title,  resalting  from  frand,  if  there  be  no  adequate  remedy  at  law. 
To  the  same  effect  see  the  principal  case  cited  in  Couston  y.  Shearer^  99  Id.  211, 
wliere  it  wae  held  that  the  court  could  oompel  the  surrender  of  a  mortgage 
fraudulently  obtained;  and  in  Bfigham  r.  Home  Im,  Co.,  181  Id.  821,  whers 
the  oonrt  compelled  the  snirender  of  an  insurance  poli^  which  was  fraoda* 
lently  withheld. 
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Sylvester  v.  Swan. 

[6  ALU»,  184.J 

ftALi»  ST  Aanrr  Emplotbd  thxrooBp  for  Lxss  than  m  Faci,  or 
copal's  Noti»  payable  to  hia  own  order  and  indoned  by  bim,  is 
althongb  tbe  porobaaer  rapposes  that  he  la  merely  pnrohanng  iht  mtk^ 
In  the  market*  and  does  not  knovr  that  the  idler  ia  acting  cnly  aa  i» 
agenl 

Action  of  oontract.  Defendant  having  made  his  note,  pay- 
able to  and  indorsed  by  himself,  employed  one  Wheeler  to  sdl 
iij  which  he  did  for  fifty  dollars  less  than  the  face  of  the 
to  one  Southworth,  who  had  no  notice  that  Wheeler  waa 
ing  as  defendant's  broker  or  agent  Southworth  sold  to  Swai^ 
who  also  took  withoat  notice  of  Wheeler's  part  in  the  sale,  anA 
sued  in  this  action  for  the  amount  of  the  note.  Usury  was  ael 
up  as  a  defense.  Verdict  was  rendered  for  plaintiff.  DefenA- 
ant  appealed. 

O.  Q.  Davisj  for  the  defendant 

/.  WhiUy  for  the  plaintiff. 

By  Court,  Bigelow,  G.  J.  The  transaction  proved  at  tli» 
trial,  by  which  the  note  in  suit  was  negotiated  to  the  persoB 
who  received  it  as  the  first  holder  for  value,  was  in  legal  efibel 
equivalent  to  a  delivery  of  the  note  by  the  promisor  directly 
from  his  own  hands,  in  consideration  of  the  money  advanoei 
to  him  therefor.  It  was  a  loan  of  money  to  the  defendant  oo 
the  note.  The  fsust  that  the  money  was  obtained  through  aa 
agent  of  the  defendant  does  not  in  any  degree  change  or  affed 
the  legal  character  which  attaches  to  the  dealings  of  the  pai^ 
ties.  Until  the  note  was  negotiated  by  the  defendant's  agenV 
it  did  not  become  a  binding  and  operative  contract,  upon  whi«& 
the  promisor  could  be  held  liable.  It  was  the  ddivery  of  tht 
note  to  the  first  holder,  in  consideration  of  the  money  whidb 
he  lent  upon  it,  which  made  the  defendant  for  the  first  tima 
chargeable  on  his  promise.  It  was  not,  therefore,  in  any  senst 
a  purchase  of  a  note  in  the  market  which  had  been  previously 
put  in  circulation.  It  did  not  on  its  face  purport  to  have  been 
in  the  hands  of  a  third  person.  Being  payable  to  the  order 
of  the  maker,  it  was  negotiable  by  delivery  only,  and  in  effect 
was  payable  to  bearer.  In  this  respect  it  differed  from  an  ao> 
oommodation  note,  bearing  the  indorsement  of  a  payee,  whick 
might  mislead  an  innocent  purchaser,  because  it  would  appea 
to  have  been  passed  from  the  promisor  to  a  third  persoa  at  a 
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valid  contract  for  a  valuable  consideration,  and  he  might  well 
suppose  that  he  was  buying  a  note  at  a  discount  from  a  person 
who  was  neither  a  party  to  it  nor  an  agent  of  the  original  par- 
ties to  the  promise.  But  in  the  case  at  bar  there  was  nothing 
to  show  that  the  note  had  ever  been  passed  from  the  promisor, 
or  put  into  circulation  by  him,  when  the  money  was  advanced 
upon  it  to  the  defendant's  agent.  It  is  not,  therefore,  made  to 
appear  that  any  deception  or  fraud  was  practiced  in  the  nego- 
tiation of  the  note,  or  that  by  the  use  of  due  diligence  and  by 
proper  inquiry  the  person  who  first  advanced  money  on  the 
note  might  not  have  ascertained  the  real  nature  of  the  trans- 
action. Under  such  circumstances,  it  cannot  be  said  that 
(here  was  no  loan  of  money  on  the  note  at  a  usurious  rate  of 
interest,  unless  we  are  prepared  to  affirm  the  proposition  that 
an  advance  of  money  to  a  promisor  on  his  note  through  his 
servant  or  agent,  at  a  greater  rate  of  interest  than  is  allowed 
by  law,  does  not  constitute  usury.  Such  a  doctrine  would  be 
inconsistent  with  first  principles,  and  contrary  to  the  well-set- 
tled course  of  judicial  decisions:  Munn  v.  Commission  Co.^  15 
Johns.  44  [8  Am.  Dec.  219];  Powell  v.  Waters,  8  Cow.  669; 
Dowe  V.  Schutij  2  Denio,  621;  Churchill  v.  Suter,  4  Mass.  156; 
Knights  v.  PtUnam,  8  Pick.  184,  186;  Van  Schaack  v.  Stafford, 
12  Id.  565. 

The  argument  in  behalf  of  the  plaintiff  goes  upon  the  ground 
that  there  can  be  no  usury  where  there  is  no  intention  on  the 
part  of  the  lender  of  money  to  take  a  greater  rate  of  interest 
than  is  allowed  by  law.  But  this  is  a  mistake.  Usury  does 
not  consist  in  the  intent  with  which  parties  take  or  pay  unlaw- 
ful interest.  It  is  the  transaction  to  which  the  law  looks^  in 
order  to  ascertain  whether  it  is  usurious  or  otherwise.  The 
prohibition  of  the  statute  embraces  every  contract  or  assur- 
ance for  the  payment  of  money  with  interest  at  a  greater  rate 
than  is  allowed  by  law,  irrespective  of  the  motive  or  intent  of 
the  parties  in  making  it.  Whatever  form  or  disguise  the  deal- 
ing of  the  parties  may  assume,  it  will  be  deemed  usurious  if 
in  efiect  it  is  a  loan  of  money  at  an  unlawful  rate  of  interest. 
Thus  it  has  been  held  that  where  a  greater  rate  than  legal 
interest  was  reserved  on  a  contract  without  any  intention  by 
the  lender  to  receive  usurious  interest,  but  under  a  mistaken 
•apposition  of  a  legal  right  to  make  a  deduction  from  the  sum 
lent,  it  was  nevertheless  a  usurious  contract  under  the  statute, 
and  for  that  reason  void:  Maine  Bank  v.  BuitSj  9  Mass.  49, 65, 

Exceptions  sustained. 
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What  CoivTHAors  abs  Usurious.  —This  subject  Is  fnlly  cannA  by  Iks 
note  to  Davis  y,  Oarr,  65  Am.  Deo.  391-400;  and  tbe  purpose  here  is  merely 
to  oolleot  the  sabseqaent  oases. 

Interest,  lawful  where  a  oontract  is  made  and  is  to  be  enforced,  is  sUowabli^ 
though  exceeding  the  rate  allowed  at  the  place  fixed  for  payment:  /^B^ 
coast  v.  Trasder's  Ins.  Co,,  79  Ind.  172;  Sheldon  t.  Bdxism,  01  N.  Y.  UL 
Bat  the  nsnrions  quality  of  a  note  made  in  one  state  and  transmitted  for  dis* 
count  to  another  must  be  determined  by  the  usury  laws  of  the  latter  sUtst 
ProMenos  Bank  y.  Frosty  14  Blatchf.  223.  A  note  giren  after  the  abditioB 
of  usury  laws,  for  money  actually  lent  at  a  rate  of  interest  usurious  at  tks 
time  it  was  borrowed,  is  valid:  Houser  y.  Planters*  Bank^  57  Ga.  05. 

Where  a  transaction,  whateyer  its  form,  is  in  fact  a  nsnzious  lendisg  d 
money,  the  transaotioin  is  a  usurious  one,  sad  will  be  dealt  with  as  such  by 
th9  courts:  8mUk  y.  Cross,  00  N.  Y.  540.  Transactians  authorised  by  tin 
state  legislature  are  excepted  from  the  operation  of  statutes  against  usuyt 
Montgomery  Mutual  Ben,  Ass'n  v.  Itobinson,  60  Ala.  413. 

In  Wisconsin,  an  agreement  to  compound  interest  is  held  not  to  be  usurioosi 
Case  v.  Fisk,  58  Wis.  56.  An  agreement  to  pay  interest  on  oyerdue  intsrtst 
is  held  not  to  be  usurious,  though  in  a  state  where  compound  interest  is  con- 
sidered usurious:  ffager  r.  Blake,  16  Neb.  12;  Craig  y.  McCuOough,  20  W.  Y^ 
148;  but  an  agreement  to  pay  compound  interest  on  oyerdue  interest  has 
been  held  usurious:  Stansbury  y.  8ta$ubury,  24  Id.  634.  But  a  note  executed 
with  an  agreement  that  at  some  subsequent  time  a  new  agreement  for  sa 
amount  equivalent  to  usurious  interest  should  be  executed  is  itself  usurioos: 
Cousins  V.  Cray,  60  Tex.  346;  Smith  v.  ffathom,  88  N.  Y.  211.  There  is  held 
to  be  no  usury  in  a  contract  in  good  faith  for  the  loan  of  money  upon  ooQst- 
eral  security,  with  an  agreement  that  in  case  the  lender  was  compelled  to  asD 
the  collateral  he  should  be  entitled  to  a  percentage  commission  on  the  ssls: 
Righter  v.  Phila.  W,  Co.,  00  Pa.  St.  280. 

A  bonus  paid  to  a  guardian  as  an  inducement  to  him  to  loan  the  money  of 
his  ward  is  held  not  usury:  Fellows  v.  Longyor,  01  N.  Y.  324.  And  in  PVi' 
Ups  v.  MacKellar,  02  Id.  34,  and  Jordan  v.  Humphrey,  31  Minn.  495^  it  is 
held  that  a  loan  is  not  usurious  because  an  agent  exacted  more  than  the  legal 
interest,  if  done  without  his  principal's  knowledge;  but  in  New  England  M,  S» 
Co,  V.  Hendrkkson,  13  Neb.  157,  it  is  held  that  in  such  a  case  the  princips^ 
to  relieve  the  contract  of  the  taint  of  usury,  must  prove  tha.t  the  agent  acted 
as  he  did  without  his,  the  principal's,  knowledge  or  authority. 

The  sale  of  school  bonds  for  less  than  their  face  will  not  constitute  usoiy, 
unless  the  sale  is  intentionally  so  made  to  avoid  the  usury  laws:  Orc&onf  v. 
School  District,  14  Neb.  378.  A  contract  to  purchase  the  maker's  note  froni 
him  for  less  than  its  face  is  usurious:  Zabriskie  v.  Speilnuin,  46  N.  J.  L.  8& 
But  a  contract  whereby  one  sells  another's  note,  which  he  owns,  for  less  than 
its  face  is  not  void  for  usury:  Coming  v.  Pond,  20  Hun,  120;  CapUal  City  v. 
Quinn,  73  Ala.  558.  So  a  maker  may  sell  his  own  notes  through  a  broker  for 
less  than  their  face,  and  the  sale  is  not  usurious  as  to  the  purchaser  who  dosi 
not  know  the  broker's  capacity  in  the  bargain:  Moseley  v.  Brown,  76  Va.  419; 
Ayer  v.  Tilden,  77  Am.  Dec.  356,  and  note.  But  see  contra,  under  a  special 
statute,  yorth  Bridgewater  Bank  v.  Copebind,  7  Allen,  139;  Whitten  v.  Bay 
den.  Id.  407;  Richardson  v.  Braekelt,  101  Mass.  504,  all  oiting  the  principsl 
case.  A  note  given  in  lieu  of  others,  one  of  which  has  not  expired,  is  net 
usurious  because  no  allowance  was  made  for  the  &ot  that  such  note  had  nol 
fully  run:  Keekleyy.  Union  Bank,  70  Va.  458. 

^e  exaction  of  interest  for  an  agreement  to  forbear  is  usurioas:  Skkrky  v* 


Oct  1862.]  Stlvxstkb  v.  Swav.  787 

WeU^f  71  Am.  Deo.  244;  liotde^  y.  Braitn,  76  Va.  410;  Lmmwd  t.  AMhh 
106  ILL  99;  Meen  y.  StevmSt  Id.  649.  An  agreement  to  pay  a  earn  certaiiit 
■ad  another  snm  which  ii  more  than  the  legal  intereeti  if  the  debt  be  not 
panotnally  paid,  has  been  held  not  nsoriona:  Chwer  y.  Carier,  66  Am.  Dee. 
71;  Bogen  y.  8an^^  69  Id.  349;  Weyrich  y.  Hobdman,  14  Neb.  432. 

An  agreement  to  take  an  inanranoe  policy,  pay  the  preminms  thereon,  and 
in  addition  pay  the  highest  rate  of  legal  interest  on  money  lent  on  aoeh 
policy,  is  nsnrions:  Miaaouri  V.  Ins,  Co,  y.  KUtU^  1  McCrary,  234.  Contracta  by 
loan  assodationB  for  loans  to  their  members,  at  rates  aboye  the  legal  interest^ 
are  nsorioos:  BaUa  y.  People^s  Sav,  Batik,  42  Ohio  St  656;  Cohmbia  B,  df  L. 
Am^n  y.  BoOknger^  78  Am.  Dec.  463;  but  payment  of  an  additional  bonas  for 
the  first  priyilege  of  borrowing,  and  the  like,  do  not  make  the  contract 
Qsnrioas:  WeH  WinsUd  S,  <£r  L.  Asa'n  y.  Ford,  71  Id.  66;  Mauey  y.  BuOdmg 
Aat^n,  22  Kan.  625;  Holmes  y.  Smythe,  100  HL  413.  As  to  nstqy  in  oontraots 
of  building  and  loan  associations,  see  Delano  y.  Wild,  83  Am.  Dec 

Condition  to  loan  of  money  that  the  borrower  shall  buy  a  piece  of  land  from 
the  lender,  at  an  exorbitant  price,  is  eyidenoe  of  osory:  Earnest  y.  HoshmB^ 
100  Pa.  St.  551.  A  gross  difference  between  the  amount  of  a  note  and  mort- 
gage and  the  amount  of  money  which  the  mortgagor  receiyes  therefor  will 
tender  the  mortgage  yoid  as  being  usurious:  CaiUe  y.  Haddox,  14  Neb.  527. 
The  fact  that  the  mortgagor's  agent  in  procuring  the  loan  gets  a  large  com- 
mission from  the  mortgagor,  does  not  taint  with  usury  the  transaction  between 
the  mortgagor  and  mortgagee:  Fisher  y.  Porter,  23  Fed.  Rep.  162.  The  allow- 
ance of  an  additional  amount  aboye  the  legal  interest,  for  expense  in  examining 
the  title,  and  the  like,  will  not  iuyalidate  a  note  and  mortgage:  Comstockv,  Wi- 
der, 61  Iowa,  274.  So  an  additional  snm  paid  for  care  of  premises  will  not  affect 
the  yalidity  of  the  transaction:  Case  y.  Fish,  58  Wis.  56.  The  fact  that  the 
lender  falsely  represented  an  additional  sum  as  part  of  the  expense  of  getting 
the  money,  and  collected  the  same  from  the  borrower  without  the  latter's 
knowledge  of  the  falsity  of  the  representation,  will  not  render  the  loan  yoid 
for  nsnry,  for  the  transaction  would  fail  to  show  a  mutual  agreement  to  eyade 
the  nsnry  laws:  SieweH  y.  Hamel,  91  N.  Y.  99;  Morton  y.  ThitH)er,  85  Id. 
660;  Cfuggenhehner  y.  Oeiszler,  81  Id.  293. 

Payment  of  a  usurious  debt  by  a  sale  of  land  does  not  render  the  sale  yoid 
for  nsnry:  Hicks  v.  Marshall,  67  Ga.  713;  Matlock  y.  Cobb,  62  Miss.  43.  An 
agreement  to  pay  nsnrions  interest  or  to  pay  any  taxes  that  may  be  exacted 
ia  not  nsnrions,  as  it  is  in  the  altematiye:  Home  Ins,  Co.  y.  Dunham,  33  Hun, 
415. 

A  note  executed  to  secure  a  loan  of  gold  at  a  higher  rate  than  the  market 
▼mine  of  gold,  in  addition  to  legal  interest,  is  usurious:  AusUn  y.  Walker,  45 
Iowa,  527.  A  custom  of  stock-brokers  to  debit  and  credit  interest  monthly, 
oompating  interest  on  balances,  does  not  necessarily  inyoWe  usury  becauao 
proyiding  for  possible  compound  interest^  for  the  balances  nuiy  be  paid:  Hatch 
T.  Douglass,  48  Conn.  116. 

Sharing  profits  by  a  lender  in  an  adyenture  to  an  extent  greater  than  the 
legal  rate  of  interest  does  not  make  the  transaction  usurious,  if  he  at  the 
■ame  time  shares  the  losses:  Ooodrich  v,  Bogers,  101  lU.  523.  Where  partners 
agree  to  pay  a  rate  in  excess  of  legal  interest  on  their  oyer-drafts  during  the 
iwrntinuft"*^  of  the  firm,  the  transaction  is  not  usurious,  but  merely  that  a 
partner  withdrawing  firm  funds  shall  contribute  to  profits  an  amount  equal 
to  the  estimated  earning  power  of  the  capital  withdrawn:  Payne  y.  Freer, 
91N.  Y.43. 

A  bond  giyen  to  seoore  a  judgment  on  confession  of  judgment  in  an  aotkn 
▲v.  Dao.  VOL.  LXXXI- 
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on  mwrioni  notes  is  held  to  be  tainted  with  nrory:  ifotei  t.  ifcDWHi  M 
N.  Y.  dSL  An  aengnor  who  bee  made  specific  prorision  for  the  payment  of  a 
certain  debt  in  sn  assignment  cannot  defeat  its  terms  because  sadi  debt  wm 
vsnrions:  Chopin  y.  Thompson,  89  Id.  27<l.  If  a  nsorioas  contract  is  sbefr 
doned  and  seonrities  canceled,  a  snboeqoent  promise  by  tiie  boROwer  to  pif 
the  som  aotoally  loaned  is  for  a  good  consideration^  not  tainted  with  nBuy« 
and  enfoieeable:  Sheidon  t.  Has/tun,  01  Id.  121 


"The  Count  Joannes"  v.   Bennett. 

[6  ALLIlf,  169.] 

It  n  No  JmrnncATioN  ion  Writdig  Libbloub  Lkitkb  to  Womav 
oerning  her  snitor,  that  the  writer  was  her  friend  and  former  peslsi; 
and  that  the  letter  was  written  at  the  request  of  her  parents^  who  li^ 
sented  to  its  contents. 

WmVISS    CANNOT    TlSniT    TO    CONTKNTS    OF   WRITING    yOI.UNTASILT  ANB 

DBi.ntKRATELY  Destrotid  by  himself  in  a  suit  brought  by  himself  sal 
founded  upon  the  writing,  unless  he  first  introdnces  evidence  to  rsbal 
the  suspicion  of  fraud  arising  from  his  act. 

Tort  for  libels  upon  plaintiff,  contained  in  letters  written  by 
defendant  to  a  woman  to  whom  he  was  then  a  snitor,  and  wai 
afterwards  married,  endeavoring  to  dissuade  her  from  enter- 
ing into  the  marriage.  Defendant,  by  way  of  justification, 
introduced  evidence  to  show  that  he  was  the  woman's  former 
pastor,  and  her  intimate  friend,  and  wrote  the  letters  at  iha 
request  of  her  parents,  who  assented  to  the  contents. 

0.  W,  Warren^  for  the  defendant. 

The  plaintifi*,  pro  ae. 

By  Court,  Bioelow,  C.  J.  The  doctrine  that  the  cause  or 
occasion  of  a  publication  of  defamatory  matter  may  afford  a 
sufficient  justification  in  an  action  for  damages  has  been 
stated  in  the  form  of  a  legal  rule  or  canon,  which  has  bees 
sanctioned  by  high  judicial  authority.  The  statement  is  this: 
A  communication  made  bona  fide  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest,  or  in  refe^ 
ence  to  which  he  has  a  duty  to  perform,  is  privileged,  if  made 
to  a  person  having  a  corresponding  interest  or  duty,  althou^ 
it  contains  defamatory  matter,  which  without  such  privilegt 
would  be  libelous  and  actionable.  It  would  be  difficult  to 
state  the  result  of  judicial  decisions  on  this  subject,  and  of 
the  principles  on  which  they  rest,  in  a  more  concise,  accurate, 
and  intelligible  form:  Harrison  v.  Bushy  6  El.  &  B.  344,  848; 
Oassett  V.  OiUeH,  6  Gray,  94,  and  cases  cited.    It  seems  to  ns 
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veiy  clear  that  the  defendant  in  the  present  case  fails  to  show 
any  fEU^ts  or  circnmstances  in  his  own  relation  to  the  parties, 
or  in  the  motives  or  inducements  by  which  he  was  led  to 
write  the  letter  set  out  in  the  first  count  of  the  declaration, 
which  bring  the  publication  within  the  first  branch  of  this 
role.  He  certainly  had  no  interest  of  his  own  to  serve  or  pro- 
tect in  making  a  communication  concerning  the  character, 
occupation,  and  conduct  of  the  plaintiff,  containing  defama- 
tory or  libelous  matter.  It  does  not  appear  that  the  proposed 
marriage,  which  the  letter  written  by  the  defendant  was  in- 
tended to  discountenance  and  prevent,  could  in  any  way  inter- 
fere with  or  disturb  his  personal  or  social  relations.  It  did 
not  even  involve  any  sacrifice  of  his  feelings  or  injury  to  his 
affections.  The  person  to  whom  the  letter  was  addressed  was 
not  connected  with  him  by  the  ties  of  Consanguinity  or  kin- 
dred. It  is  not  shown  that  he  had  any  peculiar  interest  in 
her  welfare.  Under  such  circumstances,  without  indicating 
the  state  of  facts  which  might  afford  a  justification  for  the  use 
of  defamatory  words,  it  is  plain  that  the  defendant  held  no 
such  relation  towards  the  parties  as  to  give  him  any  interest 
in  the  subject-matter  to  which  his  communication  concerning 
the  plaintiff  related:  Todd  v.  Hawkins,  2  Macl.  &  R.  20;  S.  C, 
8  Car.  &  P.  88.  No  doubt  he  acted  from  laudable  motives  in 
writing  it.  But  these  do  not  of  themselves  afford  a  legal 
justification  for  holding  up  the  character  of  a  person  to  con- 
tempt and  ridicule.  Good  intentions  do  not  furnish  a  valid 
excuse  for  violating  another's  rights,  or  give  impunity  to  those 
who  cast  unjust  imputations  on  private  character. 

It  is  equally  clear  that  defendant  did  not  write  and  publish 
the  alleged  libelous  communications  in  the  exercise  of  any 
l^al  or  moral  duty.  He  stood  in  no  such  relation  towards 
the  parties  as  to  confer  on  him  a  right,  or  impose  on  him  an 
obligation,  to  write  a  letter  containing  calumnious  statements 
concerning  the  plaintiff's  character.  Whatever  may  be  the 
rule  which  would  have  been  applicable  under  similar  circum- 
stances, while  he  retained  his  relation  of  religious  teacher  and 
pastor  towards  the  person  to  whom  this  letter  in  question  was 
addressed,  and  towards  her  parents,  he  certainly  had  no  duty 
resting  upon  him  after  that  relation  had  terminated.  He  then 
stood  in  no  other  attitude  towards  the  parties  than  as  a  friend. 
EQs  duty  to  render  them  a  service  was  no  greater  or  more 
obligatory  than  was  his  duty  to  refrain  from  uttering  and  pub- 
lishing slanderous  or  libelous  statements  concerning  another. 
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It  is  obvioaB  that  if  snch  communications  conld  be  protected 
merely  on  the  ground  that  the  party  making  them  held 
friendly  relations  with  those  to  whom  they  were  written  or 
spoken,  a  wide  door  would  be  left  open  by  which  indiscrinu- 
nate  aspersion  of  private  character  could  escape  with  impn- 
nity.  Indeed,  it  would  rarely  be  difficult  for  a  party  to  shelter 
himself  from  the  consequences  of  uttering  or  publishing  a 
■lander  or  libel  under  a  privilege  which  could  be  readily  made 
to  embrace  almost  every  species  of  communication.  The  law 
does  not  tolerate  any  such  license  of  speech  or  pen.  The  duty 
of  avoiding  the  use  of  defamatory  words  cannot  be  set  aside 
except  when  it  is  essential  to  the  protection  of  some  substan- 
tial  private  interest,  or  to  the  discharge  of  some  other  para- 
mount and  urgent  duty.  It  seems  to  us,  therefore,  that  on 
the  question  of  justification  set  up  by  the  defendant,  under  a 
supposed  privilege  which  authorized  him  to  write  the  letter 
set  out  in  the  first  count,  the  instructions  of  the  court  were 
correct. 

But  on  another  point  raised  at  the  trial,  we  are  all  of  opinion 
that  the  ruling  of  the  court  was  erroneous.  In  support  of  hie 
second  count,  the  plaintiff  was  permitted  to  testify  concerning 
the  contents  of  the  alleged  libel,  after  it  had  appeared  that  he 
had  voluntarily  destroyed  the  letter  in  which  it  was  contained 
This  we  think  was  a  violation  of  the  cardinal  principle,  that 
where  it  appears  that  a  party  has  destroyed  an  instrument  or 
document,  the  presumption  arises  that  if  it  had  been  produced 
it  would  have  been  against  his  interest  or  in  some  essential  pa^ 
ticulars  unfavorable  to  his  claims  under  it.  Contra  spoliatcrem 
onrnia  presumuntur.  In  the  absence  of  any  proof  that  the  de- 
struction was  the  result  of  accident  or  mistake,  or  of  other  ci^ 
cumstances  rebutting  any  fraudulent  purpose  or  design,  espe- 
cially where  as  in  the  case  at  bar  it  appears  that  the  paper  was 
voluntarily  and  designedly  burned  by  the  party  who  relies  on 
it  in  support  of  his  action,  the  inference  is  that  the  purpose  of 
the  party  in  destroying  it  was  fi*audulent,  and  he  is  excluded 
from  offering  secondary  evidence  to  prove  the  contents  of  the 
document  which  he  has  by  his  own  act  put  out  of  existence. 
If  such  were  not  the  rule,  and  a  party  could  be  permitted  to 
testify  to  the  language  or  purport  of  written  papers  which  be 
had  willfully  destroyed,  in  support  of  his  right  of  action 
against  another,  great  opportunities  would  be  afforded  for  the 
commission  of  the  grossest  frauds.  A  person  who  has  will- 
fully destroyed  the  higher  and  better  evidence  ought  not  to  be 
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permitted  to  enjoy  the  benefit  of  the  rule  admitting  secondary 
evidence.  He  must  first  rebut  the  inference  of  fraud  which 
arises  from  the  act  of  a  voluntary  destruction  of  a  written 
paper,  before  he  can  ask  to  be  relieved  from  the  conseqiiences 
of  his  act  by  introducing  parol  evidence  to  prove  his  case. 
Thus  it  has  been  held  that  when  a  note  was  burned  by  the 
holder  a  short  time  before  it  fell  due,  he  was  bound  to  show  in 
an  action  upon  the  note  that  the  act  of  destruction  was  honest 
and  justifiable,  or  he  could  not  recover;  and  even  an  alleged 
negligent  destruction  or  loss  of  an  instrument,  unaccompanied 
by  evidence  or  explanation  to  rebut  the  suspicion  or  inference 
of  a  fraudulent  design,  will  not  authorize  secondary  evidence 
of  the  contents  of  the  instrument:  Blade  v.  Noland^  12  Wend. 
173  [27  Am.  Dec.  126].  See  also  Broadway  v.  StUes^  7  N.  J. 
Eq.  68;  Riggs  v.  TayloCj  9  Wheat.  483, 487;  Renner  v.  Bank  of 
Columbia^  Id.  581.  This  doctrine  is  especially  applicable  to 
actions  for  libel,  in  which  the  language  used,  and  the  sense  and 
meaning  which  properly  attach  to  it,  constitute  the  gist  of  the 
action. 

In  the  case  at  bar,  the  plaintiff  offered  no  evidence  to  show 
the  circumstances  under  which  he  destroyed  the  letter  referred 
to  in  his  second  count.  He  was  not,  therefore,  entitled  to  offer 
any  proof  to  show  the  contents.  On  this  ground  the  verdict 
is  set  aside,  and  a  new  trial  granted. 


Pabtt  DB9TBOTINO  Eyn>ENGE  THEREBT  Raisxb  Stroho  PsisirMinov 
•gaii&Bt  himself  as  to  the  probable  effect  of  such  evidence:  TTumtpnu  ▼.  Thom]^ 
90$^  68  Am.  Deo.  639,  and  note  648.  This  presamption,  however,  cannot  be 
used  to  relieve  the  opposite  party  from  the  burden  of  proving  his  case:  Ongi 
V.  Parmdee,  87  HI.  343,  citing  the  principal  case.  Parol  evidence  is  not  ad- 
mivible  of  doenments  wiUfnlly  destroyed  or  suppressed  by  the  party  offering 
the  evidence,  unless  he  first  rebut  the  presumption  of  fraud  from  his  act: 
MmUfiph  V.  Lane,  67  Ind.  118;  Stone  v.  Sanborn,  104  Mass.  324;  Oagey,  Camp- 
heU,  131  Id.  670;  but  if  there  was  no  fraud  in  the  destruction  of  the  docu- 
ments, parol  evidence  is  properly  admitted:  Bowen  v.  Reed,  103  Mass.  49,  all 
citing  the  principal  case. 

ComnTHiGATiON  IS  NOT  LiBBL  WHIRB  Madb  AT  RiQUSST  of  persou  stand* 
mg  l»  ibeo  farenUe  to  the  person  claimiTig  to  be  libeled  thereby:  AtwiU  t* 
MackhUotk,  120  Mass.  177;  but  the  mere  fact  that  a  communication  is  made 
with  a  laudable  purpose  is  no  justification  in  law  for  the  act  of  a  mere  volun- 
teer in  publishing  defamatory  statements  of  another:  Shurtl^r,  Parker,  196 
298^  both  citing  the  principal  case. 
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SULLINOS   V.    RiOHMOND. 

[6  AlleX,  VST,} 

Widow's  Right  to  DiSTRiBunyB  Shark  or  HusbahdIb  Psbsovaii 
n  NOT  Babru>  by  an  antenuptial  agreement  that  ahe  woold  aooept 
tain  proYisionfl  therein  undertaken  to  be  made  for  her  bj  him,  in  place  el 
and  ai  a  rabatitate  for  dower  in  his  eetateb  and  ai  a  bw  and  estoppel  te 
any  and  eyery  other  claim  by  her  upon  hia  estate. 

Appeal  firom  order  of  probate  judge  disallowing  the  daim 
of  petitioner,  the  widow  of  Hervey  SullingSi  deceased,  to  her 
diatributiye  share  in  his  personal  estate.  The  antennptiAl 
agreement  between  the  husband  and  wife  was  set  up  as  a  bar 
to  her  claim.  By  such  agreement,  petitioner  had  consented  to 
accept  certain  provisions  therein,  in  place  of  and  as  a  substitute 
for  dower  in  her  husband's  estate,  and  as  a  bar  and  estoppel 
to  any  and  every  other  claim  by  her  upon  his  estate.  This 
was  held  to  be  a  bar  to  her  right  to  a  distributive  share  of  the 
personalty. 

T,  D.  Eliot  and  T.  ilf.  Stetson^  for  the  petitioner. 

B.  F.  Thomas  and  W»  W.  Crapoy  for  the  respondents. 

By  Court,  Hoar,  J.  It  seems  to  be  well  settled  that  an 
antenuptial  contract,  which  is  not  to  be  performed  during  the 
coverture,  is  not  discharged  by  the  marriage  of  the  parties  to 
it,  even  at  law:  Milbum  v.  Ewartj  5  Term  Rep.  381;  Oibmm  v, 
Gibsony  16  Mass.  Ill  [8  Am.  Dec.  94];  MiUer  v.  Ooodwifiy  8 
Gray,  548. 

We  can  have  no  doubt  that,  fairly  construed,  the  agreement 
between  the  petitioner  and  her  husband,  made  before  mar- 
riage, was  intended  not  only  to  bar  her  claim  for  dower,  but 
for  any  distributive  share  of  her  husband's  estate. 

Such  an  agreement  would  be  no  bar  to  dower  at  common 
law,  unless  the  covenants  could  operate  by  way  of  rebutter: 
Hastings  y.Dickinsony  7  Mass.  153  [5  Am.  Dec.  84];  Oibson  v. 
Oibsonj  15  Mass.  106  [8  Am.  Dec.  94].  Whether  it  constitutes 
a  bar  to  dower  under  the  statute  is  not  now  before  us  for  decis- 
ion. It  would  undoubtedly  have  been  effectual,  if  the  terms 
of  the  contract  had  been  performed. 

But  as  an  answer  to  the  claim  of  the  widow  to  a  distributive 
share  of  the  personal  estate,  there  are  difficulties  which  we 
think  insuperable.  If  the  covenant  not  to  claim  any  part  of 
the  personal  estate  could  be  construed  as  a  release,  a  release 
of  a  claim  which  has  no  present  existence  is  inoperative.   The 
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oontract  being  executory  cannot  avail  by  way  of  estoppel.  It 
oonld  not  be  broken,  so  as  to  create  any  cause  of  action  upon 
it,  until  after  a  decree  of  distribution  should  have  been  made. 

It  was  said  in  Oibaon  v.  Gibson^  15  Mass.  106  [8  Am.  Deo. 
04],  that  a  covenant  not  to  claim  dower  would  be  effectual  by 
way  of  rebutter,  to  avoid  circuity  of  action,  only  if  there  were 
shown  to  be  no  inequality  between  the  value  of  the  dower  and 
the  sum  for  which  the  claimant  would  be  answerable  in  dam- 
ages for  breach  of  the  covenant. 

But  there  is  one  broad  distinction  between  the  right  of  a 
married  woman  to  dower  and  her  right  to  a  distributive  share 
of  personal  estate.  An  inchoate  right  of  dower  is  an  encum- 
brance on  land  during  the  life  of  the  husband,  which  affects 
his  power  of  disposal;  while  personal  estate  is  wholly  subject 
to  his  control.  As  a  question  of  damages  to  the  husband  or 
his  administrator,  it  might  be  diJfficult  to  define  the  injury 
sustained  by  reason  of  one  person  rather  than  another  becom- 
ing entitled  to  a  share  of  personal  estate  not  given  by  will. 
When  the  contract  which  we  are  considering  was  made,  the 
right  of  a  husband  to  dispose  of  his  personal  estate  by  will  was 
wholly  independent  of  the  wife.  The  change  in  the  statute 
law  which  has  given  to  the  wife  the  right  to  waive  the  provis- 
ions of  her  husband's  will,  and  within  certain  limitations  to 
take  the  same  share  of  his  estate  as  if  he  had  died  intestate, 
created  a  relation  to  his  estate  which  did  not  exist  at  the  date 
of  the  contract.  As  he  made  a  will,  the  case  at  bar  would  not 
have  arisen  but  for  tliis  statute;  and  the  statute  has  made  no 
provision  as  to  the  effect  of  marriage  settlements  or  contracts. 

The  right  of  a  person  entitled  to  share  in  the  personalty, 
under  a  decree  of  distribution  of  an  intestate  estate,  is  a  pe- 
culiar one.  It  is  not  a  right  to  any  specific  property  of  the 
intestate.  It  arises  after  the  estate  has  been  settled,  and  is 
not  open  to  any  set-off  or  other  defense,  arising  from  contracts 
with  the  decedent:  Hancock  v.  Hubbard^  19  Pick.  167.  The 
powers  of  the  court  of  probate  are  for  the  most  part  defined  and 
fixed  by  statutes,  and  do  not  extend  to  a  general  decision  of 
controverted  questions  affecting  the  settlement  of  estates.  It 
has  no  equity  powers,  except  where  they  are  conferred  by  stat- 
ute; and  its  rules  of  property  and  evidence,  with  the  like  ex- 
ception, are  those  which  govern  courts  of  common  law:  Evdeth 
y.  Cr<mch,  15  Mass.  307;  Orinnell  v.  Baxter,  17  Pick.  383. 

It  would  be  impossible  to  determine  in  advance,  in  many 
eases,  who  would  be  interested  in  the  performance  of  a  cove- 
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nant  by  a  wife  to  claim  no  distribtitive  share  in  her  hosband'a 
efltate  at  the  time  of  the  death,  when  the  covenant  woold  first 
become  operative.  The  husband  and  wife  might  be  of  kin  to 
each  other;  and  before  his  death  the  wife  might  become  his 
sole  heir;  or  she  might  become  the  representative  of  those  for 
whose  benefit  the  contract  was  intended.  Suppose,  as  an  ex- 
treme case,  that  there  were  no  kindred,  would  such  a  contract 
by  the  wife  so  far  conclude  her  rights  as  to  enable  the  com- 
monwealth to  claim  by  escheat?  Or  suppose  an  intestate  to 
have  bought  out  the  right  of  all  his  nearest  of  kin,  according 
to  the  statute  of  distributions,  in  his  lifetime,  what  decree  could 
be  entered  in  the  probate  court?  Could  the  judge  of  probate 
pass  over  all  those  whom  the  statute  entitles  to  a  decree  of 
distribution,  and  look  for  the  next  more  remote  kindred  7  Or 
what  would  become  of  the  estate  ? 

It  is  noticeable  that  not  a  single  case  has  been  cited  in  which 
a  contract  of  this  kind  has  ever  been  held  at  law  to  bar  the 
right  of  the  wife.  Yet  a  large  number  of  cases  have  been  cited 
in  which  courts  of  equity  have  recc^nized  the  validity  of  the 
contract,  and  enforced  its  performance.  But  equity  prx)ceeds 
upon  the  doctrine  of  enforcing  a  specific  performance;  in  the 
application  of  which  it  is  immaterial  to  whom  the  legal  interest 
descends,  because  the  contract  raises  a  trust,  of  which  the 
court  can  compel  the  execution.  A  court  of  equity  can  also 
determine  whether  the  party  seeking  to  enforce  the  trust  is 
within  the  equity  of  the  original  contract:  Neves  v.  Seott^  9 
How.  196. 

At  law,  a  case  somewhat  analogous  would  be  that  of  an 
agreement  among  heirs,  upon  a  sufficient  consideration,  that 
one  or  more  of  them  should  relinquish  his  distributive  share  of 
an  estate;  or  an  express  assignment  of  the  share  of  one  to 
another,  or  to  a  stranger.  It  would  scarcely  be  suggested  that 
such  a  contract  would  alter  the  power  or  the  duty  of  the  pro- 
bate court  in  making  a  decree  of  distribution.  In  the  case  of 
Trtdl  V.  Eastman^  3  Met.  123  [37  Am.  Dec.  126],  it  was,  indeed, 
held  that  a  conveyance  by  one  heir  to  another  of  his  expectant 
right  in  his  father's  estate,  made  on  sufficient  consideration, 
with  the  father's  assent,  by  deed  with  covenants  of  warranty, 
was  efiectual  to  pass  the  real  estate;  the  covenant  oi)erating 
by  way  of  rebutter,  and  being  a  covenant  that  runs  with  the 
land.  But  it  is  obvious  that  the  reasons  for  that  decision 
would  not  apply  to  personalty. 

Upon  these  considerations,  the  court  are  of  opinion  that  Mnu 
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Snllings  is  entitled  to  a  decree  in  the  probate  court  for  the 
payment  of  her  distributive  share  in  her  husband's  estate, 
without  reference  to  the  antenuptial  agreement  set  forth  in  the 
feporty  and  that  the  remedy  of  any  parties  interested  in  the 
enforcement  of  that  agreement  is  in  equity. 
Decree  reversed. 


MlKBTAfiB    SnTLSMXNTB    AND    AZTTBNUFTIAL    AOBEElUDm    GXNXRAIJ.rt 

See  note  to  MerriU  y.  SeoUf  50  Am.  Deo.  371-376;  and  see  H<mghkmY.  Hom^ 
toity  77  Id.  69,  and  note.  The  principal  case  is  cited  to  the  point  that  in  a 
pwipet  OMe  where  equity  requires  it»  a  contract  by  which  a  woman,  in  ocn* 
iinn>1nfi»ii  of  marriage,  for  a  yaloabls  consideration  agrees  to  relinqnish  her 
distribatiTe  share  of  her  intended  husband's  estate  if  she  sonrives  him,  will  be 
enforced  specifically:  SulUnffs  ▼.  SuOings,  9  Allen,  237;  TarbeaY,  TarbeU,  10 
Id.  280;  Joikma  t.  ffoU,  109  Id.  261;  bat  the  probate  court  is  not  the  proper 
wtadinm  for  relief  in  BQch  cases:  TarbeUy.  TarheBf  10  Id.  280;  BiaekiidM  t. 
BladtmUm,  110  Mass.  462;  Mimm  t.  Maim,  68  Vt  64,  06^  66^  all  dting  the 
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[6  Allkh,  804.] 

n  TO  BB  Ck>NSTBnB]>  A8  FixiNO  All OUKT  ov  Ligun>ATKi>  Dam- 
Aon,  AKi>  NOT  Pekaltt,  which  provides  that  the  contractor  is  to  repair 
eertain  houses  f ot  the  snm  of  fifteen  hundred  dollars,  and  have  them  com- 
peted, ready  for  occupancy,  by  December  1st,  and  that  ''  for  each  and 
every  day's  delay  in  the  completion  of  said  houses  after  Deoember  lst| 
said  contractor  is  to  forfeit  ^y^  dollars." 

Action  of  contract.  Plaintiflf  agreed,  for  the  Bum  of  fifteen 
hundred  dollars,  to  repair  defendant's  bouses,  and  have  them 
ready  for  occupancy  by  December  1st,  and  that  ^^for  each  and 
every  day's  delay  in  the  completion  of  said  houses  after  De- 
oember-Ist,  said  Hall  is  to  forfeit  five  dollars."  After  a  delay 
of  fifty-six  days  In  the  completion  of  the  buildings,  plaintiff 
ffoes  in  this  action  for  the  balance  due  him.  The  court  ruled 
that  the  clause  above  provided  for  a  penalty,  and  after  refer- 
ence, fixed  defendant's  damage  by  the  delay  at  one  hundred 
dollars,  and  gave  plaintiff  judgment  for  the  balance  of  the 
oontract  price,  except  such  sum.  Defendant  alleged  excep- 
tiona* 

A.  RusBj  for  the  defendant. 
A.  CoUreUj  for  the  plaintiff. 

By  Court,  Bioblow,  C.  J.  The  principles  on  which  oourti 
if  law  proceed  in  determining  whether  a  sum  named  in  a  oon* 
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tract,  to  be  paid  in  case  of  a  failure  to  perform  ita  stapnlatioDS, 
is  to  be  treated  as  a  penalty,  or  as  liquidated  damages,  iioni 
which  no  deduction  is  to  be  made,  have  been  very  folly  di*- 
cussed  and  applied  by  this  court  in  recent  cases:  Clhase  y. 
Allen^  13  .Gray,  42;  Lynde  v.  Thompson^  2  Allen,  456.  Accord- 
ing to  those  principles,  there  can  be  no  doubt  that  the  sum 
named  in  the  contract  declared  on  is  to  be  treated  as  liqui- 
dated, and  as  fixing  the  exact  measure  of  compensation  to 
which  the  defendant  should  be  entitled,  in  case  the  plaintiff 
did  not  complete  his  contract  within  the  stipulated  time.  Such 
seems  to  us  to  have  been  the  intention  of  the  parties.  The 
language  of  the  contract,  as  applied  to  the  subject-matter,  is 
susceptible  of  no  other  reasonable  interpretation.  The  sum 
agreed  upon  is  a  reasonable  one,  and  such  as  the  parties  might 
well  have  fixed  as  a  fair  indemnity  for  a  failure,  substantially, 
to  finish  the  houses  within  the  period  fixed  by  the  contract 
Besides,  and  this  perhaps  is  the  most  decisive  considerationy 
the  sum  named  is  for  a  breach  of  a  contract  for  doing  one  cer- 
tain and  specific  job  of  work  within  a  prescribed  time,  and 
not  for  an  omission  to  comply  with  divers  separate  and  inde- 
pendent stipulations  of  difierent  degrees  of  importance,  and 
the  failure  to  perform  each  of  which  would  occasion  very 
different  and  unequal  amounts  of  damage  to  the  .defendant 
Nor  is  it  to  overlooked  that  the  loss  or  injury  which  would  ac- 
crue to  the  owner  by  the  non-completion  of  the  houses  season- 
ably, according  to  the  terms  of  the  contract,  would  be  difficult 
to  prove,  and  still  more  difficult  to  estimate  in  money.  All 
these  circumstances  indicate  very  clearly  that  the  intent  of 
the  parties  was  to  insert  in  their  agreement  a  fixed  measurs 
of  damages,  and  not  to  name  a  sum  as  a  penalty  merely: 
Fletcher  v.  Dyche,  2  Term  Rep.  86;  Curtis  v-  Brewer^  17  Pi<i. 
613.  In  cases  of  this  nature,  where  the  intent  of  the  parties  is 
so  clear,  the  use  of  the  word  "forfeit"  in  the  clause  providing 
for  damages  in  case  of  a  breach,  is  not  regarded  as  of  much 
weight:  Lynde  v.  ThompsoUj  2  Allen,  456. 

It  was  suggested  by  the  counsel  for  the  plaintiff,  that  as  the 
contract  contained  various  stipulations  concerning  the  mode 
in  which  the  work  was  to  be  done,  if  the  clause  in  question 
was  to  be  construed  as  an  agreement  for  liquidated  damages, 
a  breach  of  the  most  unimportant  of  them  would  entitle  the 
plaintiff  to  recover  the  agreed  sum,  although  the  loss  or  dam- 
age might  be  readily  estimated  in  money,  and  be  much  less  in 
amount  than  the  amount  named  in  the  contract.     If  this  were 
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00,  it  wonldy  as  already  Btated,  be  quite  decisive  that  the 
parties  did  not  intend  any  such  result.  But  such  is  not  the 
true  construction  of  the  contract.  The  damages  agreed  on  by 
the  parties  are  not  to  be  paid  in  case  of  a  breach  of  the  parti- 
cular stipulations  in  the  contract  concerning  the  mode  of  doing 
the  work,  but  for  a  failure  to  finish  the  work  substantially 
according  to  the  contract  by  a  specified  time.  If  the  work  was 
thus  done,  although  imperfectly  finished,  and  in  some  respects 
not  in  conformity  to  the  terms  of  the  agreement,  there  would 
have  been  no  breach  of  the  clause  in  question,  and  no  claim 
could  have  been  maintained  for  liquidated  damages. 
Exceptions  sustained. 

Sum  wmrium  LiqunuTXD  Damaois  ob  PnrAurr:  See  Bagkif  r.  Feddie, 
M  Am.  Deo.  713»  and  note;  Mason  t.  CaUender,  72  Id.  102. 


Stbwabt  v.  Lobing. 

[5  AllSM,  808.J 

No  Aonoir  Lm  oh  Aobbsmsnt  to  Pat  iob  Tuition  for  a  specified  time^ 
if  during  the  whole  of  such  time  the  promisor  was  prevented  by  ilfaieas 
from  attending  or  receiving  the  taition. 

Action  upon  a  contract  as  follows:  ''This  is  to  certify  that 
I  promise  to  pay  P.  Stewart,  Jr.,  the  sum  of  ten  dollars  for 
tuition  to  the  gymnasium,  from  September  1, 1859,  to  Septem- 
ber 1,  1860.  J.  C.  Loring."  Defendant  was  preyented  by 
reason  of  illness  fix>m  attending  or  using  the  gymnasium,  al- 
though the  plaintiff  kept  it  open  and  was  ready  to  give  de- 
fendant the  instruction  mentioned  in  the  contract  Verdict 
for  defendant.    Plaintiff  alleged  exceptions. 

A.  Ru98y  for  the  plaintiff. 

J.  Nickerson,  for  the  defendant. 

By  Court,  Dewby,  J.  The  promise  on  the  part  of  the  de- 
fendant to  pay  the  plaintiff  the  sum  of  ten  dollars  has,  on  the 
face  of  the  written  contract,  no  other  consideration  than  the 
recdving  of  instruction  by  the  defendant  at  the  gymnasium. 
This  instruction  was  not  received,  and  so  far  the  consideration 
for  the  promise  has  failed.  But  if  we  may  suppose  the  real 
purpose  of  the  writing  to  have  been  to  insure  the  plaintiff  in 
advance  that  his  school  should  be  patronized,  and  that  the 
defendant  would  be  a  pupil,  then  the  answer,  as  it  seems  to 
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us,  might  be  reasonably  made  that  the  party,  without  any 
&nlt  of  his  own,  was  from  subsequent  ill  health  rendered 
physically  incapable  of  attending  the  gymnasium  as  a  pupil. 
The  parties  must  have  acted  upon  the  assumption  of  the  con- 
tinued ability  of  the  promisee  to  give  and  the  promisor  to 
receive  the  proposed  instruction. 
The  judgment  was  properly  rendered  for  the  defendant. 


CoDMAN  V.  Evans. 

[6  Au.KN»  806.J 

Owma  ov  Lakp  mat  Maimtaiit  Acnoy  aqainst  AnjonmvQ  Owkkk  iqb 
SaaornrQ  Bat-window  ao  as  to  extend  over  his,  plaintiirs  land,  altboo^ 
that  portion  of  the  land  which  is  coyered  by  the  bay-window  has 
laid  oat  and  is  nsed  as  a  highway;  and  eTidence  of  a  costom  to  so 
bay-windows  is  inadmissible. 

ToBT.    The  opinion  states  the  facts. 

O,  0,  Shattuck  and  O.  Putnamy  Jr.y  for  the  defendant. 

C  A,  Welch  and  W.  S,  Dexter^  for  the  plaintiffs. 

By  Court,  Chapman,  J.  The  parties  are  owners  of  adjooning 
lands,  and  the  defendant's  house  stands  on  or  near  the  line. 
The  construction  of  his  deed  was  settled  in  the  former  case 
between  the  same  parties:  Codman  v.  Evans^  1  Allen,  443. 
He  has  erected  a  bay-window,  which  extends  beyond  the  line 
over  the  plaintiff's  land,  and  maintains  it  there.  The  justi- 
fication which  he  sets  up  in  this  action  is,  that  there  is  a  high- 
way over  the  plaintiff's  land  extending  to  the  line,  and  that 
his  structure  does  not  interfere  with  the  use  of  the  way.  But 
this  furnishes  no  legal  defense.  Nothing  is  better  settled  than 
that  a  highway  leaves  the  title  of  the  owner  unaffected  as  to 
everything  except  the  right  of  the  public  to  make  and  repair 
it  and  use  it  as  a  way,  and  for  some  other  public  purposes, 
such  as  drainage  and  the  laying  of  aqueducts;  and  that  an 
adjoining  proprietor  has  no  more  right  to  erect  and  maintain 
a  permanent  structure  over  the  land  than  if  no  highway  was 
there.  A  mere  easement  has  passed  to  the  public,  leaving  the 
fee  in  the  owner.  An  adjoining  proprietor  may  have  occasion 
to  use  the  way  in  connection  with  his  land,  in  a  different 
manner  from  other  people.  In  0^ Linda  v.  Loihrop,  21  Pick. 
292,  it  was  held  that  he  might  swing  his  gate  or  door  over  th« 
way,  suffer  his  horses  or  carriages  to  stand  upon  it,  lay  build- 
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ing  materials  upon  it  designed  to  be  nsed  on  his  land,  and 
throw  earth  upon  it  as  he  removed  the  earth  from  his  cellar. 
Bat  these  are  all  temporary  acts,  and  are  connected  with  the 
use  of  the  way.  He  may  spread  earth  upon  it  to  make  it 
more  level  and  his  access  to  it  from  his  premises  more  con- 
venient; but  this  is  merely  fitting  it  more  perfectly  to  be 
used  as  a  way.  In  Underwood  v.  Carney^  1  Gush.  285,  the 
uses  of  the  way  which  were  held  to  be  legal  were  of  the  same 
character  as  those  in  O^Linda  v.  Lothrop,  21  Pick.  292.  They 
did  not  constitute  permanent  occupation;  nor  do  those  cases 
justify  any  occupation  except  for  a  reasonable  time,  and  as 
connected  with  its  use  as  a  way.  Here  the  occupation  has 
been  permanent^  and  having  no  connection  with  the  use  of  the 
way. 

The  evidence  of  the  alleged  custom  was  rightly  rejected. 
If  there  be  a  custom  in  Boston  to  erect  bay-windows,  balco- 
nies, and  other  structures  over  the  streets,  provided  they  do 
not  interfere  with  the  rights  of  the  public,  by  proprietors  who 
own  the  soil  of  the  street,  such  a  custom  has  no  application 
to  the  case.  If  it  be  a  custom  to  erect  them  over  the  land  of 
other  people,  such  a  custom  is  illegal;  and  the  defendant  can- 
not justify  himself  in  occupying  his  neighbor's  property  as 
a  part  of  his  dwelling-house  on  the  ground  that  such  tres- 
passes are  customary  in  Boston:  Homer  v.  Dorr^  10  Mass.  26; 
Waters  v.  LiHey^  4  Pick.  145  [16  Am,  Dec.  333].  In  some  oif 
our  ancient  highways,  the  fee  has  always  been  in  the  town. 
Probably  this  is  the  case  as  to  many  of  the  streets  of  Boston. 
It  does  not  follow  from  the  decision  of  this  case  that  the  pub- 
lic could  maintain  an  action  like  the  present.  There  are  also 
many  cases  where  lands  adjoining  the  highway  have  been  so 
conveyed  that,  by  our  established  construction  of  deeds,  the 
fee  of  the  land  from  the  side  line  to  the  center  of  the  highway 
remains  in  the  grantor,  though  both  parties  actually  supposed 
it  was  conveyed.  It  is  now  too  late  to  discuss  the  question 
whether  it  would  not  have  been  better  to  hold  that  all  deeds 
bounding  on  the  highway  conveyed  all  the  rights  of  the 
grantor  as  far  as  the  middle  of  the  way,  as  deeds  bounding  on 
streams  extend  to  the  thread.  But  in  such  cases,  where  there 
are  no  covenants  such  as  are  contained  in  the  deed  of  Amory 
to  Apthorp  respecting  the  way  and  defining  the  rights  of  the 
parties  (see  Codman  v.  EvanSy  1  Allen,  444),  and  where  the 
(grantor  has  no  other  land  adjoining  the  highway  to  be  affected 
by  building  a  structure  over  the  way,  and  can  have  no  pos- 
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Bible  use  of  his  fee  bo  long  as  the  highway  exists,  it  does  ool 
follow  from  the  decision  in  this  case  that  he  can  maintain  an 
action  for  the  erection  of  such  a  structure.  For  in  the  pres- 
ent case,  the  plaintiff  not  only  has  a  right  to  have  the  whole 
space  occupied  by  the  street  open,  from  the  soil  upwards,  for 
the  free  admission  of  light  and  air,  and  the  prospect  unob* 
structed  from  every  point,  but  it  is  a  right  of  appreciable 
value  in  reference  to  himself  and  his  grantees,  who  are  pTO> 
prietors  of  the  other  land  adjoining  the  way.  If  the  defend- 
ant may  obstruct  the  light  and  air  and  prospect  by  means  of 
a  bay-window,  he  may  by  a  much  larger  structure,  and  thereby 
greatly  injure  the  property  bounding  on  the  street. 

These  views  make  it  unnecessary  to  decide  the  questions 
argued  as  to  the  actual  existence  of  the  highway;  becaus6| 
if  it  does  exist,  that  fact  does  not  constitute  a  defense  to  the 
action. 

Exceptions  overruled. 

OaioiNAL  Owner  or'  Lanb  Dbdioatbd  mat  MAisTijii  EJioncsn 
Against  a  permanent  encumbrancer,  who  occnpiea  or  uses  the  whole  or  a  por* 
tion  of  the  land  for  porpoaes  repugnant  to  or  inooniriatent  with  the  puUlia 
ase:  Oardiner  v.  Tisdaie,  GO  Am.  Dec  407,  and  note.  The  principal  caae  ia 
cited  in  Cox  v.  LouisviUf  etc,  li.  R,  Co.,  IS  Ind.  193,  to  the  point  that  the 
owner  of  the  fee  in  land  subject  to  an  easement  as  a  highway  may  *»*'T^''* 
ejectment  against  one  wrongfully  encroaching  thereon. 

Ths  prinoifal  gabr  u  gitkd  in  Dickinaon  v.  (Toy,  7  Allen,  34,  to  the  poiiit 
that  eyidenoe  of  a  mage  to  contradict  a  settled  rnla  of  law  ought  not  to  be 
received. 


Slawson  v.  Lorino. 

(6  Allbn,  M0.1 

IinwRSKMRKT  Of  Dkait  bt  Husband  TO  WiFK,  and  her  sabaeqiient  indoiw- 
ment  of  it,  with  his  assent,  to  another,  are  sufficient  to  Test  a  valid  title 
in  the  latter. 

Dbajt  Binds  Aoobptdr  PxRaoNALLT,  thouou  Addbbssxd  to  and  Aiv 
OXFTKD  BT  HiM  AS  AoKNT,  if  it  fails  to  disclose  his  principal  on  its  faoa. 
Thus  the  acceptor  was  held  personally  liable  on  a  draft  in  this  form, 
▼iz. :  "  Office  of  the  P.  L.  M.  Co.,  Hancock,  Mich.,  Jane  6, 1861,  R  T.  L., 
Agent.  At  four  months'  sight,  pay  to  the  order  of  L  H.  S.,  four  hns- 
dred  dollars,  and  chatge  the  same  to  the  aooonnt  of  this  company. " 
Signed  '*  I.  R.  J.,  Agent,"  and  accepted  by  '*  £.  T.  L.,  Agent" 

Action  of  coutract  against  the  acceptor  of  two  drafts  in  the 
following  form,  viz.:  "No.  40.  Office  of  Portage  Lake  Mann* 
facturing  Company,  Hancock,  Michigan,  June  5,  1861.     B.  T. 
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Loring,  Agent,  .i9  State  Street,  Boston.  At  four  months'  sight, 
pay  to  the  order  of  T.  II.  Slawson  four  hundred  dollars,  and 
charge  to  the  account  of  this  company.  $400.  I.  R.  Jackson, 
Agent."  Written  across  the  face  of  the  draft  were  the  words, 
"Accepted,  June  15,  E.  T.  Loring,  Agent,"  and  indorsed  upon 
the  back  the  following:  "Pay  to  order  of  Mary  M.  Slawson, 
I.  H.  Slawson.  Pay  to  Dupee,  Beck,  and  Sayles,  or  order,  Mary 
M.  Slawson.  Without  recourse  to  Dupee,  Beck,  and  Sayles." 
The  drafts  were  the  same,  except  as  to  the  amount. 

C  B.  Ooodrich  and  /.  /.  Austiny  for  the  plaintiff. 
8.  BariUtt  and  D,  E.  Ware,  for  the  defendant. 

By  Court,  Bigelow,  C.  J.  The  plaintiff  shows  a  good  title 
to  the  drafts.  It  is  true  that  the  payee,  by  his  indorsement 
and  delivery  of  them  to  his  wife,  vested  the  property  in  her;  but 
they  were  choses  in  action,  the  possession  and  control  of  which 
he  might  at  any  time  during  coverture  resume.  This  he  did  by 
procuring  her  indorsement  thereon,  taking  them  into  his  own 
hands  again,  and  passing  them  over  to  the  plaintiff.  Her  in- 
dorsement having  been  made  by  his  authority  and  assent,  was 
sufficient  to  vest  the  title  in  her  indorsee:  Stevens  v.  Beahj  10 
Gush.  291;  AUen  v.  Wilkins,  3  Allen,  321. 

The  only  other  question  arising  on  the  agreed  statement  oi 
facts  is,  whether  the  defendant  is  liable  as  acceptor  of  the 
drafts.    This  depends  exclusively  on  the  fair  result  of  the  in- 
paction  of  the  drafts  themselves, —  that  is,  whether  on  the 
instruments  as  they  appear,  it  can  be  reasonably  inferred  that 
the  acceptor  disclosed  his  principal,  and  that  the  intent  was  to 
bind  the  principal  and  not  himself.    Being  negotiable  paper, 
all  evidence  dehors  the  drafts  is  to  be  excluded.    It  is  wholly 
immaterial,  therefore,  that  the  defendant  was  in  fact  the  agent 
of  the  company  named  on  the  fiEice  of  the  drafts,  that  the 
plaintiff  knew  that  he  was  so,  and  that  the  defendant  had  no 
personal  interest  in  the  company:  Fuller  v.  Hooper y  3  Gray, 
834,  341;  Bank  of  Briiiah  North  America  v.  Hooper,  6  Id.  667 
[66  Am.  Dec.  890];  Draper  v.  Massachueetta  Steam  Heating  Co.^ 
6  Allen,  338.    The  rule  excluding  all  parol  evidence  to  charge 
any  person  as  principal,  not  disclosed  on  the  face  of  a  note  ox 
draft,  rests  on  the  principle  that  each  person  who  takes  ue|^o- 
tiable  paper  makes  a  contract  with  the  parties  on  the  face  ^| 
the  instrument,  and  with  no  other  person. 

Taking  the  signature  of  the  defendant  as  acceptor,  wrxt,\^^ 
acroBB  the  face  of  the  drafts,  by  itself,  without  reference  ^ 
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other  parts  of  the  instnunentB,  it  is  clear  that  it  would  bind 
him  pereooally.  It  discloBes  no  principal,  nor  is  it  in  a  form 
which  would  exclude  the  personal  liability  of  the  acceptor. 
It  is  equivalent  to  this  promise:  "  Having  fdnds  of  the  drawers 
in  my  hands,  I  hereby  agree  to  pay  the  amount  of  the  drafts  at 
maturity."  The  addition  of  the  word  '* agent"  to  his  name  is 
not  sufficient  to  exempt  a  party  fix>m  liability  on  such  a  con- 
tract. It  is  a  mere  descriptio  penonas^  designed  to  indicate  the 
fund  to  which  the  money  is  to  be  charged,  or  the  use  to  which 
it  is  to  be  appropriated.  This  is  clear  on  the  authorities:  For- 
ster  V.  FvUer^  6  Mass.  58  [4  Am.  Dec.  87];  naeher  v.  Dinmnon^ 
6  Id.  299  [4  Am.  Dec.  61];  DeWitt  v.  WaUorij  9  N.  Y.  571; 
Beaver  v.  Cobumy  10  Cush.  324;  FUke  v.  Eldridgej  12  Gray, 
474;  HaverhOl  Ins.  Co,  v.  NewhaU^  1  Allen,  130;  Mare  v.  CharUe^ 
6  El.  A  B.  978. 

We  are  then  to  look  at  other  parts  of  the  instruments  to  see 
whether  there  is  anything  to  indicate  that  ihe  acceptor  signed 
as  agent  for  a  principal  who,  by  reasonable  intendment,  can  be 
held  to  have  been  disclosed  to  the  purchaser  of  the  drafts. 
The  first  and  most  obvious  conclusion  which  is  to  be  drawn 
from  the  form  of  the  bills  is,  that  the  drawer  signs  his  name 
as  agent  of  the  company  named  therein,  and  that  they  are 
intended  as  drafts,  not  of  the  agent,  personally,  on  his  own 
funds  in  the  hands  of  the  drawee,  but  as  those  of  the  princi- 
pals, acting  through  their  agent,  on  funds  belonging  to  the 
company.  This  appears  clearly  from  the  fact  that  the  biUi 
bear  date  at  the  office  of  the  company  in  Hancock,  Michigan, 
and  direct  the  drawee  to  charge  the  amount  of  them  ^^  to  the 
account  of  this  company,"  the  drawer  signing  his  name  after 
these  words.  No  one  can  doubt  that  on  bills  thus  drawn  the 
agent  fully  discloses  his  principal,  and. that  the  drawer  could 
not  be  personally  chargeable  thereon.  So  far  as  the  liability 
of  the  drawer  is  concerned,  the  case  is  not  unlike  that  of  Fuller 
V.  Hooper^  8  Gray,  334.  This  construction  of  the  instrument! 
declared  on  is  not  without  its  bearing  on  the  liability  of 
the  drawee.  It  gives  full  effect  to  the  forms  of  the  bills,  to 
the  fact  that  they  are  drawn  on  blank  printed  forms  mani- 
festly prepared  for  the  use  of  the  company,  and  that  they  are 
dated  at  the  office  of  the  company  in  the  place  where  their 
business  is  chiefly  carried  on.  These  circumstances  have  ref- 
erence to  the  capacity  in  which  the  bills  were  signed  by  the 
drawer.  It  is  his  language  which  they  speak,  and  they  show 
his  intent  to  disclose  the  principals  for  whom  he  acted  as 
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agent  in  making  the  drafts.  So  much,  then,  of  the  language 
of  the  instruments  is  appropriated  and  exhausted  in  qualify- 
ing the  liability  of  the  drawer.  It  is  difficult  to  see  how  they 
can  be  again  applied  in  giving  an  interpretation  to  the  instru- 
ment which  shall  also  absolve  the  drawee  to  whom  they  were 
addressed,  on  his  separate  and  distinct  contract  as  acceptor. 
They  can  have  no  meaning  beyond  that  which  they  plainly 
import,  namely,  an  order  by  the  company,  through  their  agent, 
to  pay  to  the  holder  a  certain  amount  of  money.  What,  then, 
is  left  on  the  face  of  the  drafts  to  show  that  the  defendant  is 
not  liable  as  acceptor?  Nothing,  except  the  single  circum- 
stance that  the  address  to  him  as  drawee  is  printed  in  large 
capital  letters  at  the  top  of  the  bills,  between  the  date  and  the 
body  of  the  instrument,  with  the  addition  thereto  of  the  word 
"  agent."  This  certainly  does  not  necessarily  or  even  priToa 
fade  indicate  that  he  is  the  agent  of  the  drawers.  It  is,  to 
say  the  least,  equally  consistent  with  the  idea  that  he  is  the 
agent  of  some  third  person  not  named  on  the  face  of  the  bill. 
Nor  can  we  give  any  great  effect  to  the  fact  that  the  defend- 
ant's name,  as  drawee,  is  printed  as  part  of  the  blank  used  by 
the  company.  A  draft,  or  bill  in  like  form,  might  be  used,  if 
their  course  of  business  was  to  deal  with  him  as  the  agent  of 
some  other  person  or  company.  We  are  unable  to  see,  there* 
fore,  that  there  is  anything  on  the  face  of  the  bills  which, 
fairly  interpreted,  discloses  any  principal  for  whom  the  de- 
fendant acted  in  accepting  the  bill  whereby  he  can  be  ab- 
solved from  personal  liability  thereon. 

But  there  is  another  and  broader  view  of  the  contract  into 
which  the  parties  entered,  which  is  strongly  indicative  of  an 
intent  by  the  defendant  to  be  bound  by  his  acceptance.  The 
instruments  declared  on  purport  to  be  bills  of  exchange,  having 
a  drawer  and  acceptor.  By  putting  their  contract  in  such  form, 
the  intention  of  the  parties  must  have  been  to  issue  paper 
which  should  be  received  by  those  who  took  it  in  the  usual 
course  of  business,  according  to  the  legal  and  ordinary  effect 
which  such  form  imports,  as  giving  to  the  holder  the  security 
of  the  names  of  the  parties.  Otherwise,  if  they  intended  to 
bind  one  party  only,  it  is  reasonable  to  suppose  the  bills  would 
have  been  drawn  by  the  company  on  itself,  in  which  case  the 
direction  and  request  to  pay  would  have  been  on  the  company 
by  its  name,  and  not  upon  an  individual  described  only  as  an 
agent.  The  argument  urged  in  support  of  the  defense  would 
pervert  the  bills  into  a  contract  different  from  that  which  they 
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Import  on  their  face.  If  they  should  be  constnied  to  be  drafts 
by  the  company  on  itself,  they  would  be  in  legal  effect  merely 
promissory  notes  on  which  the  holder  would  have  only  the 
security  of  one  name,  which  would  be  contrary  to  the  intent 
and  purport  of  the  instruments.  The  early  case  of  Humoi 
y.  Biahopj  2  Strange,  955,  and  Rep.  temp.  Hardw.  1,  cited  with 
approval  by  this  court  in  Tdber  v.  Cannon^  8  Met  456,  460,  is 
strikingly  like  the  case  at  bar.  It  was  the  case  of  a  dnft 
drawn  by  a  company  addressed  to  their  cashier,  who  was  a 
servant  in  the  employment  of  the  company.  It  was  accepted 
by  him,  and  he  was  held  personally  liable  on  the  draft. 
Judgment  for  the  plaintiff. 


ADMiasiBiLnT  ov  Pabol  Eyidkncs  to  AmcT  Ikdorsimert:  See  Prttoott 
Bant  y.  Caverly,  66  Am.  Dec.  473,  and  note  477;  Vore  t.  Hunt,  74  Id.  268^ 
and  note  275.  In  Titcker  Mfg,  Co,  v.  FairbanU,  98  Mass.  104,  and  Bromm  ▼. 
Butler,  99  Id.  180,  the  principal  caae  is  cited  to  the  point  tliat  the  indoraa- 
ment  of  a  promiBsory  note  cannot  be  varied  by  parol  evidence.  Thus,  evi- 
dence ia  not  admiflsible  to  charge  a  person  as  principal  whose  name  is  not  dia- 
closed  as  such  on  the  face  of  a  note  or  bill:  BurUngame  v.  Brtwattr,  79  lU. 
51G;  Brown  v.  Parker,  7  Allen,  339;  Barlow  v.  CongregojUoml  Sodetjf,  8  Id. 
461 ;  Shoe  and  L.  N,  Co,  v.  Dix,  123  Mass.  151 ;  but  if  the  principal  ia  folly  dia* 
closed  by  the  instrument,  he  is  undoubtedly  liable:  Carpenier  v.  FamgwoHk, 
106  Id.  562;  Ooodenough  v.  Thaytr,  132  Id.  166. 

HaSBAMD  AKD  WiFB  COULD  NOT  OONTRAOT  WITH  EaGH  OrKIB  «t  OOmmin 

law;  and  in  Oay  v.  ^ngaley,  11  Allen,  348,  it  is  said  that  this  rule  has  no^ 
been  changed  in  Massachusetts;  and  the  court,  explaining  the  principal  casid 
in  this  regard,  say  that  "the  remark  of  the  court  [in  the  principa]  case] 
that  the  title  to  the  note  passed  to  the  wife  by  the  indorsement  of  the  hus- 
band during  coverture,  was  not  intended  to  imply  that  a  husband  coald  make 
a  valid  contract  of  indorsement  with  his  wife.  The  remark  is  to  be  taken  in 
connection  with  the  whole  case,  by  which  it  appeared  that  she  acted  merely 
as  his  agent,  and  that  by  the  indorsement  to  her,  and  by  her  to  Dnpee,  Beck, 
and  Sayles,  it  was  intended  that  she  should  be  a  mere  conduit  in  passing  the 
title  of  the  note  to  them,  for  the  benefit  of  the  plainti£t  and  as  hia  agent,  aha 
never  pretending  to  have  any  interest  in  the  transaoticin.''  In  J?o6|f  v.  Pk&> 
Jon,  118  Maaa.  542;  it  is  said,  in  the  same  regard,  that  "wnlw  tfa«  daciaica 
can  be  aupported  upon  the  ground  that  the  wife  acted  only  aa  the  hiiabaad*s 
agent,  and  as  a  mere  conduit  for  passing  the  title  to  the  indonaa^  aa  anggeatad 
in  (Toy  V.  Kinffekif,  and  thus  stand  aa  if  the  name  of  the  wife^  aa  iadonae  and 
indoraer,  had  been  atricken  out  by  the  husband  before  ha  deliwad  tiie  bO^ 
leaving  it  indorsed  by  him  to  the  aubaequent  indorsee^  il  la  InnoBiiitwt  wHk 
the  earlier  and  later  dadsiooB  of  thia  coort.'* 
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AUDBNBIED   V.   BeTTELET, 

f6  Amor,  888.1 
AanBincERT  vx  Jksolwxot  dobs  not  Vest  in  Assionhs  property  which 
has  been  pat  into  the  debtor's  hands  for  the  fraudulent  purpose  of  giving 
him  a  false  credit,  although  some  of  his  creditors  may  have  been  de- 
frauded thereby. 

Bill  in  equity  against  Hammond,  an  insolvent,  and  his 
afldgnees  for  an  accounting,  and  to  recover  certain  property  or 
its  value.    The  opinion  states  the  facts. 

8.  Bartleit  and  D.  ThctxteVj  for  the  plaintiffs. 

/.  0.  Ahboii  and  O.  A.  Somerhy^  for  the  defendants. 

By  Court,  Hoab,  J.  It  was  said  by  Lord  Denman,  In 
Piekard  v.  Sears^  6  Ad.  A  E.  474,  that  "  the  rule  of  law  is 
dear  that,  where  one  by  his  words  or  conduct  willfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  concluded  from  averring 
against  the  latter  a  different  state  of  things  as  existing  at  the 
same  time."  This  was  said  in  a  suit  where  the  plaintiff,  a 
mortgagee  of  personal  property,  had  allowed  it  to  be  seized 
and  sold  by  a  sheriff  for  a  debt  of  the  morigagor,  and  pur- 
chased by  the  defendants,  without  making  any  claim  or  dis* 
closure  of  his  title;  and  had  so  conducted  in  negotiations  with 
the  defendants  as  to  lead  them  to  the  belief  that  the  property 
was  the  debtor's.  The  court  held  that  the  evidence  might 
authorize  a  jury  to  find  that  be  concurred  in  the  sale. 

The  doctrine  of  Piekard  v.  SearSy  6  Ad.  &  E.  474,  was  recog* 
nized  by  Baron  Parke  in  Freeman  v.  Cookej  2  Ex.  663,  '^  as 
established,"  and  the  rule  fully  explained  and  illustrated.  It 
is  there  said  that  "  in  most  cases  to  which  the  doctrine  in 
Pichird  V.  Sears  is  to  be  applied,  the  representation  is  such 
as  to  amount  to  the  contract  or  license  of  the  party  making 
it^:  p.  664.  That  case  was  by  the  assignees  of  a  bank- 
rupt against  a  sheriff,  for  taking  property  of  the  bankrupt 
as  the  property  of  a  third  person.  The  bankrupt  had  repre- 
sented the  property  to  belong  to  the  third  person,  in  order 
to  prevent  it  from  being  seized  as  his  own;  but  had  not  in- 
tended to  have  it  taken  as  the  property  of  the  other;  and 
when  he  found  that  the  officers  had  a  writ  against  the  other, 
retracted  his  statement  It  was  held  that  the  plaintiffs  were 
not  estopped  from  maintaining  the  action. 
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The  doctrine  has  been  reaffirmed  and  fully  approved  in 
Howard  v.  Hudsanj  2  El.  &  B.  1;  and  has  been  repeatedly 
sanctioned  in  this  commonwealth:  Dewey  v.  Fieldy  4  Met.  381 
[38  Am.  Dec.  376] ;  CoggiU  v.  HaHford  and  N.  H.  Railroad,  3 
Chray,  549,  by  Bigelow,  J.,  arguendo;  Osgood  v.  Nichols,  5  Id. 
420. 

It  may  therefore  be  conceded,  if  the  plaintiffs  put  their 
property  into  the  possession  of  Hammond,  with  the  fraudulent 
purpose  of  giving  him  a  false  credit,  that  any  creditor  of  Ham- 
mond, who  was  induced  to  give  him  credit  by  reason  of  his 
apparent  ownership  of  that  property,  might  have  attached  it 
as  the  property  of  Hammond,  and  the  plaintiffs  would  not 
have  been  permitted  to  set  up  their  title  against  such  an 
attachment. 

The  defendants  then  contend,  as  this  property  might  have 
been  taken  on  execution  by  any  creditor  of  Hammond  who 
had  been  induced  by  the  fraudulent  acts  of  the  plaintiffs  to 
give  him  credit,  that  by  the  express  terms  of  the  insolvent  law 
it  passes  by  the  assignment  of  his  estate  in  insolvency.  The 
language  of  the  statute  is,  that  ^Hhe  assignment  shall  vest  in 
the  assignee  all  the  property  of  the  debtor,  real  and  persona^ 
which  he  could  have  lawfully  sold,  assigned,  or  conveyed,  or 
which  might  have  been  taken  on  execution  upon  a  judgment 
against  him  at  the  time  of  the  first  publication,"  etc.:  Gen. 
Stats.,  c.  118,  sec.  44. 

The  material  question  then  is,  whether  this  property  can  be 
regarded  as  "the  property  of  the  debtor"  Hammond,  "which 
might  have  been  taken  on  execution  upon  a  judgment  against 
him  "  within  the  meaning  of  the  law.  We  are  of  opinion  that 
it  cannot. 

Under  the  Bnglish  bankrupt  law,  this  case  is  provided  for 
by  express  legislation:  Stat.  21  James  I.,  c  19,  sec.  11;  13 
Eliz.,  c.  6;  27  Id.,  c.  4.  But  these  statutory  provisions  tend  to 
show  that  the  common  law  was  otherwise,  and  they  have  never 
been  incorporated  into  our  insolvent  system. 

An  estoppel  in  pais,  on  the  ground  of  fraud,  is  personal  to 
*  the  particular  creditor  defrauded,  and  does  not  pass  the  prop- 
erty so  as  to  inure  to  the  benefit  of  creditors  generally.  As 
was  said  by  Mr.  Justice  Curtis,  in  Hawes  v.  Marchant,  1  Curt 
C.  C.  144:  ''To  constitute  such  an  estoppel,  a  party  must  have 
designedly  made  an  admission  inconsistent  with  the  defense 
or  claim  which  he  proposes  to  set  up,  and  another  party  have, 
with  his  knowledge  and  consent|  so  acted  on  that  admiwmoo 
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that  he  win  be  injured  by  allowing  the  admiBsion  to  be  dis- 
proved; and  this  injury  must  be  coextensive  with  the  estop- 
pel." 

The  analogy  has  been  strongly  pressed  upon  us  in  argument, 
of  a  conveyance  of  property  by  a  debtor  in  fraud  of  creditors. 
The  debtor  could  not  himself  afterward  convey  it,  but  credi- 
tors might  take  it  on  execution.  This  would  pass  to  the  as- 
signees for  the  general  benefit  of  creditors:  Grant  v.  Lyman,  4 
Met.  473.  And  it  was  decided  in  Norton  v.  Norton,  5  Cush. 
524,  that  where  an  administrator  had  a  license  to  sell  the  real 
estate  of  his  intestate,  including  '^all  that  the  deceased  may 
have  conveyed  with  intent  to  defraud  his  creditors,"  the  estate 
thus  sold  becomes  general  assets,  to  be  distributed  among  all 
the  creditors  pro  rata,  although  the  conveyance  may  have  been 
fraudulent  only  against  existing  creditors  at  the  time  it  was 
made,  and  not  as  against  subsequent  creditors.  But  the  de- 
fect in  this  analogy  is  that  the  property,  which  a  debtor  at* 
temptfi  to  convey  in  fraud  of  creditors,  has  once  been  his. 
When  the  conveyance  is  avoided  by  a  creditor,  or  by  one  suc- 
ceeding to  the  rights  of  a  creditor,  in  the  mode  prescribed  by 
law,  it  is  the  property  of  the  debtor  which  is  to  bo  dealt  with. 
The  assignee  takes  it  as  property  which,  in  contemplation  of 
law,  has  remained  the  debtor's  property.  But  in  the  case  at 
bar,  the  property  never  was  the  property  of  Hammond.  If 
it  had  been  sold  by  the  plaintiff's  before  it  had  been  taken  by 
legal  process  on  behalf  of  any  creditor  actually  defrauded,  a 
good  title  would  have  passed.  If  the  plaintiff's  had  become 
insolvent,  it  would  have  passed  to  their  assignees. 

The  mere  right  to  take  property  on  execution  by  virtue  of 
a  lien  acquired  by  attachment  on  mesne  process  does  not  pass 
to  the  assignee.  Under  the  statute  of  1838,  if  a  creditor  had 
attached  property  which,  after  his  attachment,  had  been  con- 
veyed to  a  third  person,  the  assignment  in  insolvency  dis- 
solved his  attachment,  although  the  effect  was  to  perfect  the 
title  of  the  grantee,  and  not  to  convey  the  property  to  the 
assignee:  Chrant  v.  Lyman,  4  Met.  473;  Shelton  v.  Codm^an^  8 
Cush.  318.  The  supplementary  act  of  1841,  c.  124,  sec.  5,  was 
passed  to  furnish  a  remedy  against  this  result,  by  providing 
that  the  attachment  might  survive  in  such  a  case,  and  the 
suit  be  prosecuted  by  the  assignee  to  secure  the  property 
attached  for  the  benefit  of  the  estate.  Bu^  this  act  would 
have  been  unnecessary,  if,  by  statutes  of  1838,  c.  163,  sec.  6,  the 
property  attached  would  have  passed  to  the  assignee  upon 
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the  diBsolotion  of  the  attachment.  Yet  it  was  property  that 
the  particnlar  creditor  who  had  attached  it  had  a  ri^t  to  take 
on  execution  at  the  time  of  the  first  publication;  but  it  waa 
not  then  the  property  of  his  debtor. 

The  effect  of  an  estoppel  which  existed  as  to  rights  of  prop- 
erty between  the  debtor  and  third  persons  would  pass  to  an 
assignee;  but  we  do  not  think  the  insolvent  law  intended  to 
pass  rights  by  estoppel  between  the  creditor  and  third  per* 
sons.  Each  creditor  who  was  actually  defrauded  may  still 
have  his  action  against  the  plaintiffs.  But  this  right  of  action, 
which  is  special  and  individual,  is  not  transferred  to  the 
assignee  of  the  debtor  in  insolvency;  and  the  right  to  treat 
the  property  which  was  fraudulently  represented  as  the  prop- 
erty of  the  debtor  as  if  it  were  really  his  prox)erty  seems  to  ua 
equally  the  t)ersonal  right  of  the  creditor  who  was  defrauded, 
and  not  transferable  by  the  assignment  for  the  benefit  of  cred- 
itors generally. 

The  second  issue  tendered  by  the  defendants  was,  therefiuei| 
immaterial,  and  the  refusal  to  submit  it  to  the  jury  must  be 
sustained. 


Thb  principal  CASS  IS  CITED  Es  ail  authority  Btating  the  modem  doctriiu 
of  estoppel  in  pais,  and  Mr.  Jastioe  Curtia*8  rule,  as  therein  quoted,  is  adopted 
M  the  settled  law,  in  Bragg  ▼.  Boston  and  }V.  R.  B.,  9  AUen,  61;  Pkantr  ▼. 
Lwrdf  Id.  45S;  LangdUm  v.  Dovd,  10  Id.  436;  Andrtws  ▼.  Lyons^  11  Id.  36I| 
JW/i?tMr^adkT.£i(^iaANi,97Ma8s.  501;  Zmchfynan  r.  BoberU,  100  Id.  fti. 


Smith  v.  Allen. 

[6  Allkh,  454.] 

TtunasM  BT  Woman  to  Marry  GRAirroR  la  Good  Gombidbration 

Dkxd,  and  she  will  be  entitled  to  hold  the  land  against  his  oreditoi% 
although  the  marriage  is  prevented  by  his  death. 

Bill  in  equity.    The  opinion  states  the  facte. 

A.  B.  Merrillj  for  the  plaintiffs. 

C.  W.  Loring  and  S.  Snow,  for  the  defendant. 

By  Court,  Merrick,  J.  The  plaintiffs  are  the  surviving 
partners  of  the  late  firm  of  Smith,  Lougee,  &  Co.,  of  San  Fran- 
Cisco.  The  estate,  of  which  they  seek  to  recover  possession  by 
judgment  in  thi&  suit  against  the  defendant,  was  purchased 
by  Paige,  the  deceased  partner,  and  was  paid  for  by  him  with 
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money  which  he  secretly  and  fraudulently  abstracted  from  the 
funds  of  the  company.  The  company  is  now  insolvent,  and 
the  plaintiffs  claim  to  have  a  right  to  recover  possession  of  the 
demanded  premises,  that  they  may  apply  the  avails  of  the 
estate  towwls  the  payment  to  their  creditors  of  the  several 
sums  due  to  them.  As  the  joint  property  of  partners  is  always 
deemed  to  be  a  trust  fund  primarily  to  be  applied  to  the  pay- 
ment of  partnership  debts,  their  creditors  have  a  right  to 
pursue  and  reclaim  it^  or  the  product  of  it,  into  whatever  form 
it  may  have  been  changed,  from  the  possession  of  all  persons 
who  have  not  acquired  a  superior  title  to  it:  2  Story's  Eq.  Jur., 
0ec8.  1253,  1259. 

The  estate  thus  purchased  and  paid  for  by  Paige  with  the 
money  of  the  company,  was  conveyed  by  him  to  the  defendant. 
This  bill,  therefore,  can  be  maintained  against  her  to  recover 
the  possession  of  it,  unless  she  was  a  purchaser  thereof  in  good 
faith,  without  notice  of  the  fraudulent  misconduct  of  Paige, 
and  for  a  valuable  consideration.  But  if  she  was  such  a  pur- 
chaser,  then  she  acquired  a  superior  title  to  the  estate,  which, 
having  become  absolutely  vested  in  her  by  the  conveyance, 
could  not  afterwards  be  defeated  by  the  creditors  of  her  gran- 
tor: 2  Story's  Eq.  Jur.,  sec.  1258;  1  Id.  108,  381. 

It  is  immaterial  at  what  time  the  consideration  was  paid  or 
passed,  if  it  passed  before  she  had  any  notice  of  the  fraud,  and 
before  any  claim  of  title  was  set  up  or  asserted  against  her  by 
the  surviving  partners,  or  by  the  creditors  of  the  company. 
For  it  is  a  well-settled  principle  that  a  deed  which  is  voluntary 
or  fraudulent  in  its  creation,  and  voidable  by  creditors  or  sub- 
sequent purchasers,  may  become  good  and  indefeasible  by 
matter  ex  past  facto:  4  Kent's  Com..  6th  ed.,  463;  Sterry  v. 
Arden,  1  Johns.  Ch.  261. 

ni)on  examination  of  the  uncontroverted  evidence  produced 
on  behalf  of  the  defendant,  it  is  apparent  that  Paige  conveyed 
the  demanded  premises  to  her  to  induce  her  to  enter  into  an 
engagement  to  marry  him.  On  the  11th  of  April,  1853,  his 
wife,  Sarah  Ann  Paige,  died  at  San  Francisco.  And  in  a 
letter  bearing  date  the  24th  of  June  then  next  following,  ad- 
dressed by  him  from  that  place  to  the  defendant,  then  resident 
in  this  state,  he  offered  himself  to  her  in  marriage.  He  urged 
her  acceptance  of  his  offer,  and  among  other  things,  said: 
"The  estate" — referring  to  the  demanded  premises — "you 
may  regard  as  your  homestead,  and  I  trust  it  will  be  a  very 
dear  spot  to  you,  the  same  as  it  was  to  your  dear  Aunt  Sarah, 
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and  the  children  of  our  mutual  love."  The  import  and  sig- 
nificance of  this  proposal  cannot  be  mistaken  or  misunderstood; 
it  was  manifestly  tendered  as  an  independent  provision  for  her 
support,  which  might  prevail  upon  and  induce  her  to  accede 
to  his  wishes.  On  the  15th  of  the  next  ensuing  month  of  July, 
he  wrote  to  his  agent  Groldsbury,  inclosed  in  his  letter  a  power 
of  attorney  from  himself,  and  directed  him  to  make,  execute, 
and  deliver  a  deed  of  the  demanded  premises  to  her.  Accord* 
ingly,  Goldsbury,  in  pursuance  of  the  power  and  of  the  direo- 
tions  given  to  him,  executed  the  deed,  which  was  delivered  to 
and  accepted  by  her  on  the  8th  of  the  following  month  of  Sep- 
tember. Of  course,  after  the  offer  which  had  been  made  to 
her,  she  perfectly  understood  the  object  and  purpose  of  the 
conveyance.  And  in  a  letter  bearing  date  the  29th  of  Octo- 
ber,— which  was  a  little  less  than  two  months  after  her  accept- 
ance of  the  deed, — written  and  addressed  by  her  to  Paige,  and 
which  was  received  by  him  upon  the  sixth  day  of  the 
ensuing  month  of  December,  on  which  day  he  acknowledged 
its  receipt,  she  distinctly  accepted  his  offer  and  made  an  un* 
qualified  promise  to  marry  him.  The  correspondence  between 
the  parties  was  continued,  and  their  contract  to  marry  and  be 
married  to  each  other  remained  in  full  force  during  his  life. 
Their  marriage  was  prevented  by  his  death,  which  occurred 
early  in  the  following  year,  in  Oregon,  where  he  went  on  a 
journey  of  business,  to  which  he  had  alluded  in  one  of  hii 
previous  letters  to  her. 

It  is  not  alleged  or  pretended  that  the  defendant  had  any 
knowledge  or  sufipicion  of  the  fraudulent  acts  of  Paige.  On 
the  contrary,  it  is  manifest  from  all  the  facts  and  circum- 
stances which  have  been  disclosed  in  the  case  that  she  believed, 
and  had  reasonable  cause  to  believe,  that  he  was  a  man  of 
wealth,  engaged  in  successful  and  prosperous  business,  and 
that  throughout  the  whole  transaction,  and  in  contracting  her 
engagement  to  him,  she  conducted  herself  in  perfect  good 
faith.  The  only  question,  therefore,  is,  whether  her  contract 
and  promise  to  marry  him  constituted  a  good  and  valuable 
consideration  for  the  estate  which  he  had  conveyed  to  her. 

There  is  no  doubt  that  marriage  is  a  valuable  consideration. 
It  has  always  been  so  regarded.  Chancellor  Kent  says  it  is 
held  to  be  of  high  consideration,  and  of  such  weight  and  force 
that  a  marriage  formally  solemnized  subsequently  to  the  con- 
veyance will  make  a  mere  voluntary  deed  good  and  effectual, 
and  will  fix  the  interest  in  the  estate  conveyed  indefeasibly  in 
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the  grantee:  4  Eent^B  Com.,  6th  ecL,  463.  It  was  bo  expressly 
determined  in  the  case  of  Sterry  y.  ArdeUy  1  Johns.  Ch.  261. 
And  it  is  there  stated  by  the  court  that  although  nothing  was 
said  by  the  parties  concerning  {he  couBideratioQ  for  the  con- 
veyance, either  at  the  time  of  the  solemnization  of  the  mar* 
riage,  or  in  the  negotiation  which  preceded  it,  yet  the  law  will 
presume  that  the  property  conyeyed  for  that  purpose  did  con< 
Btitute  some  part  of  the  consideration  which  induced  the  party 
who  received  it,  and  who  was  to  be  benefited  by  it  to  enter 
into  that  relation:  Huston  y.  CantrU,  11  Leigh,  176.  If, 
therefore,  the  defendant  had  been  actually  married  to  Paige 
on  the  29th  of  October,  when  she  promised  to  marry  him,  she 
would  be  deemed  to  have  been  a  purchaser  for  a  valuable  con- 
sideration, and  would  be  held  to  have  taken  the  estate  con- 
veyed to  her,  free  and  purged  of  any  fraud  against  his  partners 
or  creditors  which  he  might  have  committed.  Her  title  in  that 
case  would  have  been  clear  and  indefeasible.  And  in  reference 
to  the  question  of  the  sufficiency  and  value  of  the  considera- 
tion, and  consequently,  of  the  validity  of  the  title  acquired  by 
the  conveyance,  there  does  not  appear  to  be  any  real  and  sub- 
stantial distinction  between  a  marriage  formally  solemnized, 
and  a  binding  and  obligatory  agreement,  which  has  been 
fairly  and  truly  and  above  all  suspicion  of  collusion  made,  to 
form  such  connection  and  enter  into  that  relation.  All  the 
coneequences  of  a  legal  obligation  accompany  such  an  agree- 
ment.. The  law  enforces  its  performance  by  afibrding  an 
effectoal  remedy  against  the  party  who  shall,  without  legal 
excuse,  fail  to  fulfill  it.  But  a  contract  of  tliis  kind  is  not  to 
be  regarded  as  a  valuable  consideration,  merely  because  dam- 
ages  commensurate  with  the  injury  may  be  recovered  of  the 
party  who  inexcusably  refuses  to  fulfill  it.  It  is  peculiar  in 
its  character,  and  has  other  effects  and  consequences  attend- 
ing it.  It  essentially  changes  the  rights,  duties,  and  privi- 
leges of  the  parties.  They  cannot,  while  it  exists,  without  a 
violation  of  good  faith,  as  well  as  of  the  material  legal  obliga- 
tions to  which  it  subjects  them,  negotiate  a  contract  for  such 
alliance  with  any  other  person.  A  woman  who  has  volun* 
tarily  made  such  an  agreement  cannot,  without  indelicacy,  and 
so  not  without  exposing  herself  to  unfavorable  observation  and 
to  some  loss  of  public  favor  and  respect,  seek  elsewhere,  ex- 
cept for  good  and  substantial  reasons  for  withdrawing  from  an 
engagement  by  which  she  has  bound  herself  for  preferment  in 
marriage;  and  thus  her  promise  and  agreement  to  marry  a 
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particular  person  essentially  change  her  condition  in  life. 
They  materially  affect,  not  only  her  opportunities,  but  hsr 
right  to  attempt  in  that  way  to  improve  it.  A  legal  contract 
and  promise  made  in  good  £&th  to  marry  another  must,  there- 
fore, like  an  actual  marriage,  be  deemed  to  be  a  valuable  con- 
sideration for  the  conveyance  of  an  estate,  and  will  justly 
entitie  the  grantee  to  hold  it  against  subsequent  purchasers,  or 
the  creditors  of  the  grantor. 

Applying  these  principles  to  the  facts  disclosed  in  the  pres- 
ent case,  it  follows  as  a  necessary  consequence  that  the  bill 
eannot  be  maintained. 

Judgment  must  therefore  be  entered  for  the  defendant. 


ICakbiaab  ab  CSozrsiDEBATiov  loa  DxKD:  See  Vapbmk  r.  Aerry,  7 
Ow.  S48^  aad  note  862-364|  oiting  unaiig  otiisr  omm  tha  priBfO^^  OMS. 


Commonwealth  v.  Goofbb. 

[6  Amxt,  48&] 

Draro  Dmlaration  should  bi  Adiottbd  ab  Such  when  tti« 

making  it  belieyed  that  he  could  not  rtooivvr,  though  h«  liv«d  MT«&tMn 
dayi  after  making  it. 

AVfBB    EvmBNOB   THAT   OkB    InPICIBD    IOB   CbUB    HAD    BhDBATOBBD  19 

Pbooubb  WmrBss  to  Swbab  Falsblt  to  facte  tending  to  ^toreaS^ 
he  cannot  be  allowed  to  ahow  that  on  foU  inTestigation  the  eelectmen  of 
the  town  where  he  lived  had  before  that  time  annred  him  that  they 
were  eatUfied  of  his  innocence.  * 

Dbolabatiokb  or  DsFBNDAirr  nr  Indioimbht  to  Obb  Who  wab  Sbabchdto 
HIS  HouSB  after  commiiaion  of  the  crime^  are  not  admiiribla  in  his  own 
favor. 

Dnaa  Dbolabatiohs  ADKrrnED  to  Pbotb  iDENnrr  ov  Dbbbbsajit  as  tht 
person  who  committed  a  crime  may  be  rebatted  by  evidence  showing 
that  deceased  had  met  and  talked  with  persons  with  whom  hs  was  well 
acqnsinted,  end  had  mistaken  them  at  the  time  for  other  persons  whosi 
they  did  not  resemble,  and  that  he  was  in  ths  habit  ol  thns  Tnfstakim 
persons. 

Indictment  for  manslaughter.  Besides  the  evidence  stated 
in  the  opinion,  the  commonwealth  showed  that  defendant 
asked  William  Simmons  to  swear  that  on  the  evening  of  the 
day  when  the  offense  was  committed,  he  went  by  defendants 
house  and  saw  a  light  in  her  house.  To  control  this,  the  de- 
fendant offered  evidence  that  before  the  time  when  she  said 
this  to  Simmons,  the  selectmen  of  Nantucket  had  assured 
her  that  upon  a  full  investigation,  they  were  satisfied  of  her 
innocence;  but  the  evidence  was  rejected.    Mai^,  one  of  the 
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telectmeny  also  teetified  for  the  commonwealth  to  a  Bearch  and 
ezammation  of  defendant's  house  and  its  contents.  Defendant 
oflTered  to  prove  her  declarations  to  him  on  this  occasion,  but 
the  evidence  was  rejected.  The  remaining  facts  appear  in  the 
opinion. 

E.  If,  Gardner  J  for  the  defendant 

Foster  J  aUomey-general^  for  the  commonwealth. 

By  Court,  Metcalf,  J.  The  court  are  of  opinion  that  the 
testbnony  dt  Fitzgerald,  as  to  the  statement  made  to  him  by 
the  deceased  concerning  the  assault  upon  her  by  the  defend- 
ant, was  rightly  admitted  in  evidence  as  a  dying  declaration. 
The  deceased  had  said  to  him  that  she  could  not  live,  and  that 
■he  had  sent  for  him  to  make  a  request  respecting  her  funeraL 
We  think  this  satisfactorily  shows  that  her  subsequent  state- 
ment was  made  under  a  sense  of  impending  death, — a  con- 
sciousness that  she  was  near  her  end:  1  Greenl.  Bv.,  sec.  158; 
Commonwealth  v.  Casey y  11  Gush.  421.  She  lived  seventeen 
days  afterwards;  but  declarations  made  by  a  deceased  person, 
when  he  believed  that  he  should  not  recover,  have  been  de- 
cided to  be  admissible  although  he  lived  eleven  days  after 
making  them:  Bex  v.  Mosleyj  1  Moody  C.  C.  97;  and  Regina  v. 
Reaneyj  7  Cox  C.  C.  209.  And  our  judgment  concurs  with 
that  of  the  English  court  of  criminal  appeal,  as  expressed  by 
Chief  Baron  Pollock,  in  the  latter  of  those  cases.  "  In  order,"  he 
says, ''  to  render  such  a  declaration  admissible,  it  is  necessary 
that  it  should  be  made  under  the  apprehension  of  death.  The 
books  certainly  speak  of  near  approaching  death;  but  there  is 
no  case  in  which  any  particular  interval,  any  number  of  hours 
or  days,  is  specified  as  the  limit.  In  truth,  the  question  does 
not  depend  upon  the  length  of  interval  between  the  death  and 
declaration,  but  on  the  state  of  the  man's  mind  at  the  time  of 
making  the  declaration,  and  his  belief  that  he  is  in  a  dying 
state":  Dears.  &  B.  151.  See  also  Matthews  on  Crim.  Law, 
264;  Powell  on  Evidence,  125-127;  1  Phil.  Ev.,  4th  Am.  ed., 
293;  Roscoe's  Crim.  Ev.,  5th  ed.,  84. 

The  testimony  which  was  offered  in  reply  to  that  of  Sim- 
mons was  rightly  rejected.  If  received,  it  would  in  no  degree 
have  palliated  ^e  defendant's  attempt  to  cause  Simmons  to 
swear  to  a  falsehood. 

The  statements  made  by  the  defendant  to  Macy,  as  to  where 
she  was  on  the  evening  when  the  deceased  was  assaulted,  and 
as  to  other  matters,  were  no  part  of  the  res  gestse,  and  were 
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properly  excltided.  They  were  evidently  Btatements  by  the 
defendant  in  her  own  favor  when  her  house  and  its  contents 
were  searched  for  the  purpose  of  obtaining  evidence  of  her 
guilt. 

But  the  court  are  of  opinion  that  the  testimony  should  not 
have  been  excluded  which  was  offered  to  show  that  the  de- 
ceased had  met  with  persons  well  acquainted  with  her,  and 
with  whom  she  was  well  acquainted,  and  had  mistaken  them 
at  the  time  for  other  persons  whom  they  did  not  resemble; 
and  that  she  was  in  the  habit  of  thus  mistaking  persons.  We 
think  this  was  testimony  proper  for  the  consideration  of  the 

The  great  question  in  the  case  was,  whether  the  defendant 
was  the  person  who  caused  the  deceased's  death, — a  question 
of  identity.  And  according  to  the  declaration  of  the  deceased, 
the  assault  was  made  upon  her  immediately  after  the  person 
making  it  had  entered  her  room,  which  was  dimly  lighted, 
and  before  that  person  had  uttered  a  dozen  words. 

A  defendant  against  whom  d3ring  declarations  are  received 
has  not  the  opportunity  of  cross-examining  the  declarant 
Hence  it  is  justly  held  that  he  is  entitled  to  every  allowance 
and  benefit  that  he  may  have  lost  by  the  absence  of  the  oppor- 
tunity of  a  more  full  investigation  by  means  of  cross-examina'- 
tion:  Aahton^s  Case,  2  Lew.  C.  C.  147.  "  It  is  to  be  considered," 
says  Mr.  Greenloaf,  ^^  that  the  particulars  of  the  violence,  to 
which  the  deceased  has  spoken,  were,  in  general,  likely  to  have 
occurred  under  circumstances  of  confusion  and  surprise  calcu- 
lated to  prevent  their  being  accurately  observed;  and  leading 
both  to  mistakes  as  to  the  identity  of  persons,  and  to  the  omis- 
sion  of  facts  essentially  important  to  the  completeness  and 
truth  of  the  narrative":  1  Greenl.  Ev.,  sec.  162. 

New  trial  granted. 

Dtdto  DEOLAiLinoire»  when  Abmissibu:  See  MdkmSdT.  State,  47  Am. 
Dea  93,  and  note  101;  OomnumweaUh  ▼.  ifcPflbe,  60  Id.  727;  Oommmweakkr. 
C<uey,  59  Id.  150;  State  y.  Johnaon,  74  Id.  321.  The  principal  oaM  is  eitod  ii 
CommomoecM  ▼.  Boberta,  108  Mass.  301,  and  Commonwealth  ▼.  Homey,  VO 
Id.  457,  to  the  point  that  if  the  deceased,  at  the  time  of  ^*^>r^g  the  daclaifr 
tions,  believed  that  he  was  in  a  dying  state,  the  evidenoa  is  •^^^—'"^ 
tiumgh  in  fact  he  lived  sevend  days  after  m^lri«g  his  statenient. 

TsmMONT  OONOEBinKO  lOEMTIlT  OF  PeBSONB  MAT  BB  BCBUTnCD  by  oUmT 

evidence  showing  that  the  witness  was  in  the  habit  of  miofAViiig  peraons  with 
whom  he  was  weU  acquainted  for  others:  Stale  v.  WUham,  72  Me.  638^  mltia% 
the  principal 
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Lamson  V.  Patch, 

16  AU.B«,688.] 

Ir  D  voT  Comnucrrmi  Dkutibt  ov  Hat  aa  Obatth^  ao  aa  to  Pia 
Tim  TO  It,  m  against  third  penonB,  under  a  aala  of  graaa  with  an  agre»- 
mant  that  the  Yandor  shall  cat  it  at  the  proper  time,  to  pluck  a  handful 
cf  the  half -grown  grass,  and  deliver  it  to  the  purchaser  in  the  field. 

ToBT  for  conversion  of  hay.  Lamson,  the  plaintiff,  being 
the  owner  of  a  farm,  leased  it  to  Withington  for  one  year,  it 
being  agreed  that  Withington  might  use  a  quantity  of  hay 
then  upon  the  premises,  and  that  an  equal  quantity  of  the 
next  season's  hay  should  be  left  by  Withington  at  the  termi* 
nation  of  his  tenancy.  Meanwhile  Lunt  purchased  all  the 
hay  standing  on  Lamson's  premises,  being  the  crop  of  which 
Withington  would  claim  a  part.  The  delivery  to  Lunt  was 
that  mentioned  in  the  opinion.  Withington  cut  the  hay, 
whereupon,  his  tenancy  ending,  the  plaintiff  raked  it  and  put 
it  in  the  bam.  Withington,  by  Lunt's  authority,  then  sold 
a  portion  of  it  to  defendant,  and  plaintiff  now  seeks  to  recover 
ihe  value  thereof.    The  remaining  tJBLCtB  appear  in  the  opinion. 

E.  W.  KivibaUy  for  the  plaintiff. 

S.  B.  IveSj  Jr,f  for  the  defendant. 

By  Court,  Hoar,  J.  The  plaintiff  was  in  the  actual  posses- 
sion of  the  hay  when  it  was  taken  by  the  defendant.  He  had 
taken  lawful  possession  of  the  farm,  terminated  the  tenancy 
of  Withington,  harvested  the  hay  and  put  it  into  the  bam, 
as  his  own  property.  His  title  to  maintain  the  action  is  there- 
fore clear,  imless  Lunt,  under  whom  the  defendant  claims, 
had  acquired  a  better  title. 

If  the  title  of  Lunt  was  a  mere  executory  contract,  the 
plaintiff  had  the  same,  and  one  earlier  in  date.  Withington 
had  agreed  to  leave  all  the  hay  cut  on  the  farm  for  his  use, 
and  the  consideration  for  this  agreement  had  been  paid.  But 
there  had  been  no  delivery  of  the  hay  under  this  contract, 
and  if  there  had  been  a  sale  and  delivery  of  the  grass  to  Lunt, 
his  title  became  perfect. 

The  question  uix>n  which  the  case  turns,  therefore,  is, 
whether  plucking  a  handful  of  growing  grass  and  delivering 
it  to  a  purchaser  in  the  field,  as  in  part  execution  of  a  contract 
of  sale  of  the  whole  crop,  is  a  good  symbolical  delivery  of  the 
whole  7  We  are  all  of  opinion  that  it  is  not.  The  time  when 
this  act  was  done  was  the  first  day  of  June.    The  grass  was 
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but  six  inches  high.  It  was  therefore  not  fit  to  cnt^  and  but 
partially  grown.  The  agreement  was  that  Withington  should 
cut  and  cure  it  "at  a  proper  time";  and  this  time  does  not 
seem  to  have  arrived  untU  several  weeks  afterward,  and  when 
Withington's  estate  in  the  land  had  terminated. 

It  is  said  that  the  symbolical  delivery  was  all  which  the 
nature  of  the  case  would  admit;  and  several  cases  have  been 
cited  in  argument  in  which  such  a  delivery  has  been  held  to 
be  sufficient.  But  these  are  all  cases  of  actual  chattels,  as 
logs  in  a  boom,  or  in  a  river,  and  the  like;  where  the  thing  to 
be  delivered  was  capable  of  possession  by  one  party  as  much 
as  by  the  other;  and  where,  by  the  intent  and  understanding 
of  the  parties,  the  delivery  made  was  intended  to  transfer  the 
immediate  unqualified  dominion  of  the  property  to  the  vendee. 
But  in  this  case,  the  grass  was  not  fit  to  cut,  and  was  not 
intended  to  be  cut  until  it  should  have  grown.  There  is  noth- 
ing in  the  case  to  show  that  it  was  the  product  of  the  labor 
and  skill  of  the  tenant.  As  was  said  by  Metcalf,  J.,  in  Sieam» 
y.Washbum,  7  Gray,  188,  "until  severed,  the  grass  was  not 
personalty,  not  goods  or  chattels,  but  was  part  of  the  realty." 
And  see  the  cases  there  cited;  and  Empson  v.  Sodeny  4  Barn. 
&  Adol.  655. 

There  seems  no  difference  in  principle  between  the  effect  of 
such  a  delivery  as  was  made  by  Withington  to  Luni,  and  a 
delivery  of  a  handful  of  the  roots  of  the  grass  in  the  autumn 
or  winter,  by  a  tenant  for  years,  as  a  partial  delivery  on  a  sale 
of  the  successive  crops  for  any  number  of  years  to  which  his 
tenancy  might  extend. 

As  the  grass  was  not  sowed  by  the  tenant,  it  is  conceded  at 
the  bar  that  the  doctrine  of  emblements  has  no  application: 
Oravea  v.  Weld,  5  Bam  &  Adol.  111.  And  it  may  well  be 
doubted  whether  it  is  ever  applicable  where  the  tenant's  estate 
is  terminated  under  a  notice  to  quit  for  non-payment  of  rent 

The  verdict  must  be  set  aside,  and  judgment  entered  for  the 
plaintiff  upon  the  report 

Sale  or  GBOwnro  Cbops  ob  Tbeib,  ah])  LiOKNn  to  Bmtib,  tod  oa^ 
tod  cany  them  away  may  be  reroked  at  any  time  before  MTeraikoe  from  the 
realty,  and  no  title  will  haTe  passed  to  the  parchaser:  Poor  t.  OdbiMNi»  104 
ICaw.  816^  oiting  the  principal  oaae;  and  lee  on  thia  pointi  Backmttom  t.  SkJ^ 
fer,  76  Am.  Deo.  692;  OUa  v.  Skmmdt,  71  Id.  S73. 
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16  Allev,  69LJ 

LaoAL  PmauMWiow,  iir  Absxncs  or  Ck>XTRADicTOBT  EviDunn^  n  a  Favob 
OF  JuRiaDicnoN  of  court  of  record  of  another  state,  which  haa  aasumed 
to  exercise  jurisdiction  over  the  subject-matter  in  oontroYcrsy  between 
parties  residing  there.  Thus,  nnder  an  order  of  a  court  of  record  of  an- 
other state  that  certain  property  should  be  discharged  from  a  mortgage 
thereon,  upon  the  filing  in  court,  within  a  specifiod  time,  of  a  bond,  with 
ittreties  to  be  approved  by  the  clerk,  and  with  condition  to  pay  the  sum^ 
if  any,  which  should  bo  found  due  upon  the  mortgage  debt,  a  duly  certi- 
fied copy  of  the  record  of  the  court,  showing  that  a  bond  was  received 
and  placed  on  file  by  the  clerk,  and  subsequent  proceedings  had  which 
neoessarily  implied  an  approval  and  acceptance  of  the  bond,  is  sufficient 
to  prove  liie  discharge  of  the  property  from  the  mortgage. 

Replevin.  Plaintifif  claimed  under  a  bill  of  sale  from  one 
Hnbbell.  Defendant  relied  on  an  assignment  of  a  prior  mort- 
gage from  said  Hubbell  and  one  Amos.  Plaintiff  set  up  that 
the  schooner  (the  property  in  dispute)  had  been  discharged 
from  the  mortgage  by  certain  judicial  proceedings  in  Wiscon- 
sin. Plaintiff,  against  defendant's  objection,  was  allowed  on 
the  trial  to  show,  by  the  record  of  a  court  of  Wisconsin,  that 
such  court  had  ordered  the  mortgage  discharged  upon  the  filing 
in  the  court  of  a  bond,  with  approved  sureties,  and  within  a 
specified  time,  and  with  condition  to  pay  the  sum,  if  any, 
which  should  be  found  due  upon  the  mortgage  debt,  and  that 
such  a  bond  was  received  and  placed  on  file  by  the  clerk,  and 
approved  and  accepted. 

S.  H.  PhiUipSj  for  the  defendant 

8.  B.  IvcBj  Jr.j  and  J.  0,  WJieaUandj  for  the  plaintiff. 

By  Court,  Chapman,  J.  There  is  no  validity  in  the  objeo 
iion  that  the  court  in  Wisconsin  had  not  jurisdiction.  The 
record  being  properly  authenticated,  the  presumption  is  in 
lavor  of  the  jurisdiction:  Bisaell  v.  Wheelocky  11  Cush.  277. 
The  court  also  appears  by  the  constitution  of  Wisconsin  to  be 
a  court  of  general  jurisdiction;  the  parties  lived  there,  and 
the  mortgage  was  made  and  recorded  there. 

The  bond  appears  to  have  been  received  and  placed  on  file 
by  the  clerk,  and  the  subsequent  proceedings  were  based  upon 
it.  The  judgment  for  damages  could  have  had  no  other  basis 
than  a  discharge  of  the  lien  upon  the  mortgaged  vessel,  by  the 
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lu^ceptance  of  the  bond  in  its  stead.    This  most  be  regarded 
as  an  approval  of  the  bond  acoording  to  the  order  of  the  oourb 
Exceptions  overruled. 

Btkbt  Prbsuicptioii  IB  Hads  nf  Fatqb  of  JuaiSDionoH  of  Oovsn  cf 
general  and  mperior  powers:  See  Cooper  t.  Smmierkmi,  6d  Am.  Dm.  69;  and 
in  iu/bb}  Kmpp  r.  Abell,  10  AUoi,  489,  Um  Utfcv  citiag  tha  sriarfpal 
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TaWKBY   V.    BlOHABDSON. 

r9  HxchioahI  BS9.] 

Wun  Odubt  OAinroT  PBiymr  or  Oppou  RmovikL  of  CUn  to  FibouIi 
•  CkKJBT,  if  it  is  legally  removable  thereto.  In  omm  to  whibh  the  Mt  of 
CongreflB  applies,  the  removal  is  a  matter  of  rights  aad  not  within  the 
discretion  of  the  state  ooorts. 

JvUBMurr  AQAXSffr  Difeetdant  was  ENTiRXLTBsviBnD^  it  appearing  that 
the  proceedings  in  the  action  were  a  manifest  fraod,  with  a  view  to  de- 
prive the  defendant  of  his  right  to  remove  the  case  to  the  United  States 
eonrt. 

AuAWANoi  OF  DiBOoimNUAMOx  AT  Tbial  AS  TO  Ons  DsmnMOiT,  whsB 
npon  no  fair  hypothesis  or  reasonable  intendment  it  oan  be  reconciled 
with  justice,  is  not  a  matter  within  the  discretion  of  the  coort 

Thb  opinion  states  the  case. 

Webber  and  Wheeler j  for  the  plaintiffs  in  error. 
Moore  and  Oaylordj  for  the  defendants  in  error. 

By  Court,  Campbell,  J.  The  action  below  was  brought  by 
the  defendants  in  error  against  the  plaintiff  in  error  and  Cnr* 
Hb  Emerson,  upon  the  common  counts  for  goods  sold  and  de- 
livered. Evidence  having  been  introduced  to  make  out  the 
plaintiffs'  case,  which  had  no  tendency  to  show  any  but  sole 
transactions  of  Yawkey,  the  plaintiffs,  without  any  afiBdavit 
or  statement  showing  inadvertence,  introduced  a  stipulation 
signed  by  Curtis  Emerson,  authorizing  them  to  discontinue  as 
against  him;  and  thereupon  moved  for  leave  to  discontinue 
the  suit  as  to  Emerson,  so  as  to  leave  it  to  proceed  against 
Yawkey  alone.     This  was  resisted  upon  affidavits  showing 
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that,  when  the  suit  was  commenced,  Yawkey  was  a  resideiift 
and  citiaen  of  the  state  of  Illinois;  and  that  a  pievions  suit 
having  been  commenced  against  him  in  the  same  court  far 
the  same  cause  of  action,  he  applied,  under  the  act  of  Con- 
gress, to  have  it  removed  to  the  circuit  court  of  the  United 
States  for  the  district  of  Michigan;  when,  upon  the  dedsioa 
in  his  favor  of  the  application,  the  plaintiffs  discontinued  be- 
fore the  order  was  entered. 

The  circuit  court  for  Saginaw  County,  upon  these  showings, 
nevertheless  permitted  plaintiffs  to  discontinue  as  against  Em- 
erson, and  directed  the  suit  to  proceed  against  Yawkey  alone. 
Other  questions  arose  upon  the  trial,  but  we  do  not  propose  to 
consider  them. 

The  act  of  Congress  allowing  a  defendant  who  is  a  citixen  of 
one  state,  sued  in  a  court  of  a  state  of  which  he  is  not  a  dti- 
zen,  by  those  who  are  citizens  of  the  latter  state,  to  file  a  peti- 
tion of  removal  when  he  enters  his  appearance,  such  removal 
when  applied  for  in  due  form,  and  at  that  time,  is  a  matter  of 
right:  Brightly 's  Dig.  129.  But  the  statute  will  not  allow  this 
application  to  be  postponed  until  other  steps  are  taken  in  the 
cause  by  the  applicant  Neither  can  the  cause  be  removed  if 
there  are  other  material  defendants  who  are  citizens  of  the 
same  state  with  plaintiffs;  inasmuch  as  the  jurisdiction  arises 
uuder  the  United  States  constitution,  which  restricts  this  class 
of  cases  in  that  respect.  It  will  be  apparent,  therefore,  that 
the  effect  of  the  proceedings  in  the  case  before  us,  upon  the 
hypothesis  set  up  in  defendants'  affidavits,  was,  by  joining 
Emerson  as  a  defendant,  to  oust  Yawkey  of  his  right  to  re- 
move the  case  to  the  United  States  court;  when,  by  the  dis- 
continuance, a  case  is  left  which,  but  for  that  device,  he  woald 
have  been  entitled  of  right  to  have  transferred. 

The  statutes  provide  that  the  supreme  court  may  make  rules 
'^  to  effectually  prevent  the  defeat  or  abatement  of  any  civil 
suit  ex  contractu^  for  either  any  non-joinder  or  misjoinder  of 
parties,  where  the  same  can  be  done  consistently  with  justice**: 
Comp.  Laws,  sec.  3390.  Rule  71  of  the  circuit  court  rules  was 
adopted  to  carry  out  this  provision,  and  makes  it  lawful  for 
the  circuit  courts  to  permit  such  discontinuance  upon  terms. 

It  was  claimed  by  defendants  in  error  that  the  liberty  to 
discontinue  under  that  rule  was,  if  not  an  absolute  right  of  the 
party,  at  least  in  the  uncontrolled  discretion  of  the  court;  and 
also  that,  if  controllable,  it  must  be  by  mandamus^  and  not  by 
exception. 
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It  is  troe  that  matters  resting  entirely  in  discretion  cannot 
Qsnallj  be  reviewed.  But  it  would  be  going  to  very  dangerous 
lengths  to  hold  that  any  legal  right  can  ever  rest  in  the  discre- 
tion of  a  court,  or  that  under  the  pretext  of  discretion  there 
should  be  immunity  for  gross  frauds  and  abuses.  We  have 
already  decided  in  Window  v.  Herricky  9  Mich.  380, -that  this 
right  of  discontinuance  is  subject  to  limits,  and  that  it  is  by 
no  means  universal.  The  statute  furnishes  the  measure,  when 
it  permits  it  to  be  done  when  it  "  can  be  done  consistently  with 
justice."  While  this  opens  a  wide  door  for  discretion,  and 
may  perhaps  allow  courts  to  exercise  it  without  appeal,  in 
some  cases  where  an  appellate  court  might  not  have  taken  the 
same  view,  yet  when  it  pan,  upon  no  fair  hypothesis,  or  legal 
intendment,  be  reconciled  with  justice,  it  ceases  to  be  discre- 
tionary, and  becomes  unlawful.  Such  excesses  of  power  have 
never,  we  think,  been  regarded  as  beyond  redress. 

Had  the  discontinuance  been  allowed  before  trial,  a  marir 
damua  would  perhaps  have  been  the  most  appropriate,  if  not 
the  only  remedy.     But  this  point  we  do  not  decide  at  present 

When  the  proceeding  takes  place  upon  the  trial,  it  can  only 
come  up  by  exceptions;  and  is  as  fairly  within  them  as  any 
other  question  arising  on  the  hearing.  In  the  case  before  us, 
it  had  a  controlling  influence  on  the  reception  of  evidence  and 
on  the  decision.  And  all  that  we  can  consider  is,  whether  it 
went  beyond  a  legal  discretion  fairly  exercised. 

Upon  this  there  is  no  room  for  doubt.  It  appears  affirm- 
atively from  their  own  showing  that  plaintiffs  did  not  proceed 
to  trial  by  inadvertence;  for  the  stipulation  of  Emerson  was 
dated  several  months  before.  The  evidence  introduced  by 
them  shows  conclusively  the  impossibility  of  any  mistake 
about  parties.  It  is  not  the  case  of  a  partnership,  where  it  is 
sometimes  difficult  to  bring  home  the  relation;  neither  is  it 
analogous  to  those  oases  in  which  a  party  sued  is  found  to  be 
exempt,  or  incapacitated.  The  evidence  shows  affirmatively 
that  there  never  could  have  been  any  proper  reason  for  joining 
Emerson.  There  was,  therefore,  no  foundation  for  any  such 
action  as  was  had.  The  affidavits  introduced  by  the  defend- 
ant, which  were  held  by  the  court  below  to  present  no  valid 
objection  to  a  discontinuance,  explain  why  another  defendant 
was  joined  with  Yawkey.  The  object  was  manifestly  to  defeat 
his  opportunity  of  removing  the  cause;  and  was  a  gross  fraud 
perpetrated  to  deprive  him  of  a  legal  right.  If  such  crooked  de« 
vices  can  be  practiced  in  courts  of  law  with  impunity,  the 
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•dminirtration  of  joBtice  will  incur  odium  and  distrosti  and 
will  deserve  tbem. 

We  are  not  dispoBcd  to  lay  down  any  rigid  roles  conoemiiig 
the  extent  of  judicial  discretion,  in  cases  where  a  discoih 
tinuance  is  asked.  The  propriety,  in  each  cause,  dejiends  i^eiy 
much  upon  facts  apparent  to  the  court  where  the  cause  is 
pending;  and  the  party  seeking  such  a  privilege  can  generally 
pzesent  his  reasons,  where  they  exist,  in  such  a  way  as  to  raise 
no  difficulty  in  the  decision. 

The  present  case  is  so  plain  that  it  calls  for  no  such  attempt 
to  deduce  general  rules  for  legitimate  applications  from  it 

As  the  discontinuance  against  Emerson  has  put  him  out  of 
the  case,  and  as  a  discontinuance  against  one,  except  when 
permitted  by  law,  is  a  total  discontinuance,  we  are  compelled 
to  reverse  the  judgment  entirely.  There  is  no  basis  for  a  new 
trial;  and  therefore  we  are  not  called  upon  to  consider  tbe 
oither  law  points  discussed. 

The  other  justices  concurred. 


Thx  principal  gasi  is  citkd  and  approved  to  the  fint  potnt  slated  In  tbe 
tgOabui  in  Gkns  FaJUs  Ins.  Co.  ▼.  Judge  qf  Jadsmm  CtreuU,  21  IGch.  679; 
MMtif  T.  Judge  qf  Superior  Courts  41  Id.  37;  and  is  cited  in  Mwm  y.  Hoffiia, 
46  Id.  145,  to  the  point  that  the  rule  permitting  a  discontinnanoe  M  to  eome 
of  the  defendants  in  certain  cases  is  measured  in  the  scope  of  Hi  appliimtiflB 
io  cases  ''when  it  can  be  done  consistently  with  jnstioe." 


Davenport  v.  Pabsons. 

[10  MlCHISAH,  42.J 

Dud  EiauuTaD  jtbtdkb.  Power  or  Attornkt  n  vor  Vixjs^  onksi  tfaas 
wss  an  intention  on  the  part  of  the  attorney  to  ezecnte  the  deed  imdtf 
and  by  virtue  of  the  power,  or  at  least  it  should  not  appear  that  ths  cob- 
trary  intention  existed. 

Whxbb  Bbkd  Purfortxd  to  bb  Madb  bt  Atfobnetb  under  Powbb  nam 
Two  Gbahtobs,  and  some  eyidence  was  given  of  the  existence  of  a  joint 
power  from  them,  but  only  a  power  from  one  of  them  individually  WM 
produced:  Held,  that  the  executicm  of  the  deed  could  not  be  refened 
to  this  separate  power,  so  as  to  uphold  it  as  the  deed  of  the  grantor  whs 
had  given  such  power. 

AcnoN  of  ejectment  by  Parsons  against  Davenport.  On  tbe 
trial  defendant  offered  to  read  in  evidence  what  purported  to 
be  the  record  of  a  deed  of  the  premises  in  controversy^  bat 
plaintiff  objected,  and  his  objection  was  sustained.    The  pUin- 
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tiff  had  judgment.    The  facts  sufficiently  appear  in  the  opinion 
and  second  point  stated  in  the  syllabus. 

C,  L  Walker^  for  the  plaintiff  in  error. 
A,  Feleh^  for  the  defendant  in  error. 

By  Court,  Christiancy,  J.  Was  the  deed  from  Thomas 
Emerson  and  Frederick  Pettis,  purporting  to  be  executed  by 
their  attorneys,  R.  H.  Waller  and  Curtis  Emerson,  to  said 
Frederick  Pettis,  properly  excluded  by  the  court  below? 

This  is  the  only  question  necessary  to  the  deciEdon  of  thu 
cause. 

The  deed  was  objected  to  on  four  distinct  grounds;  but  from 
the  view  we  have  taken  of  the  case,  we  do  not  deem  it  neoes- 
sary  to  allude  to  the  second  and  fourth  grounds  of  objection, 
relating  to  the  anomalous  character  of  the  deed  growing  out 
of  the  fact  that  one  of  the  grantors  is  also  the  grantee. 

Nor  is  it  necessary  to  pass  definitely  upon  the  form  of  the 
acknowledgment,  though  upon  principle,  and  from  the  authori- 
ties cited,  we  are  inclined  to  think  the  acknowledgment  would 
have  been  sufficient  had  the  deed  been  otherwise  properly  exe- 
cuted. 

But  the  fourth  ground  of  objection  to  the  deed  is,  that  it 
was  manifest  from  the  terms  of  the  deed  offered  in  eyidence 
that  the  same  was  not  made  under  the  power  of  attorney  given 
in  evidence,  but  purported  to  be  made  under  a  joint  power 
given  by  Thomas  Emerson  and  said  Pettis,  and  no  testimony 
was  given  to  establish  such  joint  power. 

We  think  this  ground  of  objection  unanswerable.  The  deed 
did  not  purport  to  be  executed  by  the  grantors  in  person,  the 
owners  of  the  land;  its  validity  must,  therefore,  depend  en- 
tirely upon  the  power  vested  in  the  attorneys  by  whom  it  was 
executed.  But  to  make  a  valid  deed  under  a  power  of  attor- 
ney, it  was  essential  that  there  should  have  been  an  intention 
on  the  part  of  the  attorney  or  attorneys  to  execute  the  deed 
under  and  by  virtue  of  the  power,  or  at  least  that  the  contrary 
intention  should  not  appear. 

Now,  whatever  might  be  the  effect  of  such  a  deed  as  this,  if 
executed  by  the  grantors  in  person,  or  whatever  may  have 
been  their  object  or  that  of  the  attorneys  in  making  Pettis, 
the  grantee,  also  one  of  the  grantors,  the  fact  that  they  did 
intend  thus  to  join  them,  and  that  they  intended  to  execute 
the  deed  in  the  name  and  on  behalf  of  both,  is,  we  think,  ex- 
tremely probable,  if  not  clearly  manifest  from  the  face  of  the 
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inBtrument  and  the  fonn  of  the  execution.  It  would  Beem, 
therefore,  to  follow  that  the  attorneys  must  ha;7e  miended  to 
act  either  under  a  joint  power  from  the  two  grantors  or  a  se?- 
eral  power  from  each;  though,  as  we  shall  presently  see,  it  is 
not  necessary  here  to  determine  whether  the  seyeral  power 
from  Thomas  Emerson,  which  was  given  in  evidence,  would 
have  authorized  the  deed  had  it  appeared  to  have  been  exe- 
cuted under  that  power.  But  the  power  or  powers  which 
would  authorise  the  deed  must  be  given  in  evidence,  or  the 
deed  could  not  be  that  of  either  grantor,  or  in  any  manner 
affect  the  title. 

The  most  natural  inference  to  be  drawn  from  the  mode  ol 
execution  and  reference  to  the  power  is,  that  the  attomeyB  in- 
tended to  act  under  and  refer  to  a  joint  power  from  both  the 
grantors,  in  whose  behalf  the  deed  purports  to  be  executed, 
and  not  a  separate  power  from  each  or  either  of  them;  fiv 
after  affixing  the  several  signatures  and  seals  of  each  of  the 
grantors  named,  they  add:  '^  By  their  attorneys,  who  sign  in 
virtue  of  a  power  of  attorney.'' 

It  is  true,  this  may  not  be  a  necessary  inference,  wlych 
would  admit  no  proof  to  the  contrary;  and  if  two  separate 
powers  had  been  proved,  one  from  each  of  the  grantors  named, 
it  is  possible  this  mode  of  execution  and  reference  might  be 
construed  as  intended  to  refer  to  the  two.  But  the  only  power 
introduced  in  evidence  to  sustain  this  deed  was  that  fitxn 
Thomas  Emerson  and  wife,  to  which  Pettis  was  not  a  party. 
.  It  would,  we  think,  be  going  a  great  ways  to  hold  that  tUi 
could  be  the  power  referred  to  by  the  attorneys  in  executing 
the  deed,  had  no  intimation  appeiUred  of  the  existence  of  an* 
other  power  which  might  have  been  intended  by  the  referenoa 

But  the  case  is  not  even  so  strong  as  this  for  the  plaintiff  in 
error.  It  appears  from  the  testimony  of  his  own  witness,  ooe 
of  the  attorneys  named  in  this  power,  that  when  he  had  thu 
instrument  in  his  possession,  he  had  also  another  power  of 
attorney,  executed  to  the  same  attorneys,  by  both  of  the 
grantors  and  Richard  H.  Morris  (the  latter  of  ^om  was 
deadj  and  his  interest  vested  in  the  other  grantees  befiure  this 
deed  was  executed).  It  is  true,  it  does  not  appear  what  were 
the  contents  of  this  latter  or  joint  power;  but  from  the  man- 
ner in  which  it  is  spoken  of  by  the  witness,  there  would  seem 
to  be  some  probability  that  it  had,  or  was  supposed  to  have, 
reference  to  this  land;  and  this  inference  is  strengthened  by 
the  fact  that,  by  a  stipulation  between  the  attorneys  of  the  re- 
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qiective  parties  in  the  cause,  it  was  admitted  'Hhat  the  signa^ 
tores  to  a  certain  paper  purporting  to  be  a  power  of  attorney 
from  Thomas  Emerson,  Richard  H.  Morris,  and  Frederick 
Pettis"  to  the  same  attorneys  ^'are  genuine."  From  the 
nature  of  the  case,  we  should  naturally  infer  that  this  fact 
in  the  stipulation  was  inserted  at  the  instance  and  for  the 
benefit  of  the  defendant  below  (plaintiff  in  error),  as  the  case 
of  the  plaintiff  below  did  not  involve  the  necessity  of  any 
power.  The  inference  is  very  strong,  if  not  conclusive,  that 
this  was  the  same  power  of  attorney  spoken  of  by  the  witness 
CortiB  Emerson  as  being  in  his  possession  at  the  same  time 
with  that  from  Thomas  Emerson. 

We  have  already  remarked  that  the  form  of  execution  of  the 
deed,  and  mode  of  reference  to  the  power,  would  naturally 
suggest  the  idea  of  a  single  or  joint  power  of  attorney,  exe- 
euted  by  both  grantors,  under  which  the  attorneys  undertook 
and  intended  to  act  in  executing  the  deed,  though  no  such 
instrument  had  been  alluded  to  or  shown  to  exist.  But  with 
the  additional  fact  that  such  an  instrument  was  in  existence, 
and  in  possession  of  the  same  attorney,  at  the  same  time  he 
held  possession  of  the  several  power  from  Thomas  Emerson, 
the  inference  of  an  intention  to  act  under  and  refer  to  the 
joint  instead  of  the  several  power,  becomes  very  strong.  This 
inference,  it  is  true,  might  have  been  weakened,  possibly  over- 
come, by  the  introduction  in  evidence  of  the  joint  power,  if  it 
had  appeared  to  have  no  reference  to  the  land,  or  to  be  so 
entirely  different  in  purpose  that  the  attorneys  could  not 
probably  have  intended  to  refer  to  it  in  the  execution  of  ttie 
deed,  though  the  mere  fact  of  its  invalidity  as  an  authority  to 
convey  the  land  would  not  of  itself  take  away  the  inference; 
because  it  might  have  been  supposed  sufficient,  whether  it 
were  so  or  not.  But  the  omission  to  offer  it  in  evidence  when 
its  execution  had  been  admitted,  and  the  deed  had  been  ob- 
jected to  for  want  of  a  joint  power,  is  a  very  significant  fact, 
and  warranted  the  inference  that,  if  produced,  it  would  have 
increased  the  probability  that  this  was  the  instrument  under 
which  the  deed  was  intended  to  be  executed. 

Should  it  therefore  be  admitted  that  the  several  power  intro- 
duced in  evidence  would  have  authorized  the  execution  of 
this  deed  had  the  attorneys  purported  or  intended  to  act  under 
it,  still  that  power  could  not  render  this  deed  valid,  as  they 
did  not  purport,  and  do  not  appear  to  have  intended,  to  act 
ander  it  in  the  execution  of  the  deed;  but  it  isj  to  say  thi 
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least,  much  more  probable  that  they  intended  to  act^  and 
miderstood  themselves  to  be  acting  tmder  another  power  not 
given  in  evidence,  and  therefore  of  no  avail  in  supporting  the 
deed. 

We  think  the  deed  was  properly  excluded,  and  fhe  jndg- 
ment  of  the  court  below  should  be  affirmed,  with  oostB* 

Mabtin,  C.  J.,  and  Mannino,  J.,  concxured. 

Campbell,  J.,  did  not  sit  in  this  case. 


FoBM  AifD  SuincnDfOT  OF  FowBB  or  AnoBirsT  to  adl  and  conTey  badi 
Bee  Caraon  ▼.  8nMf  77  Am.  Deo.  539;  Marr  ▼.  Ghm,  89  Id.  GOO;  DrumHgki 
T.  PhUpoi,  60  Id.  738. 

That  AoKNOWLEDGiODrr  and  Recording  of  a  power  of  attorney  to  oonTVj 
land  are  not  neoeeaary  to  render  it  admiuible  in  eridenoe^  see  ValenUm  t. 
Piper,  S3  Am.  Dec.  715. 

Fact  Am  Soopb  or  Aokngt  Crxatkd  and  Provxd  bt  Wbhino  abb  Qi«- 
noNS  or  Law,  and  are  properly  decided  by  the  oonrt:  Savinff$  Frntd  Sodetg  r. 
Bamngi  Bank^  78  Am.  Dec.  390. 

Yauditt  or  Desd  under  Power  or  Attorney. — It  is  a  general  priiicipl0 
of  the  common  law,  that  in  order  to  give  validity  to  a  conveyance  of  landi 
under  power  of  attorney,  the  power  to  convey  must  posseaa  tiie  samo  reqni- 
uteSp  and  observe  the  same  Bolemnities,  as  are  necessary  in  a  deed  directly 
conveying  the  lands:  Clark  v.  Oraham,  6  Wheat.  577;  Johuon  v.  Dodge,  17 
IlL  433,  442.    Thns  a  deed,  in  order  to  pass  the  legal  title  to  lands  intended 
to  be  conveyed,  mnst  be  under  seal:  Id.;  Warren  v.  Lynch,  5  Johns.  239; 
Akxander  v.  Polk,  39  Miss.  737;  so  a  power  of  attorney,  under  which  a  oon* 
veyance  is  made,  must  be  in  writing,  and  must  be  under  seal:  Peabodff  v. 
Hoard,  46  HI.  242;  WaUan  v.  Sherman,  84  Id.  263;  BuUerfiM  v.  Beall,  I 
Ind.  203;  LMngaUm  v.  Pern  Iron  Co,,  9  Wend.  522;  Vidtau  v.  Or^jfin,  21 
GaL  889;  Wheder  v.  Nevin»,  34  Me.  54;  EllioU  v.  Stoeka,  67  Ala.  336;  Rou>e  v. 
Wart,  30  Ga.  278;  Haydoek  v.  Duncan,  40  N.  H.  45;  SImttEA  v.  Baiky,  40  Mo. 
69;  WUUama  v.  GiUicB,  75  N.  Y.  202.    And  no  prior  authority  or  subsequent 
ratification,  either  written  or  verbal,  without  seal,  would  be  sufficient  to  giTe 
validity  to  an  instrument  as  the  deed  of  the  party:  Dramrighl  v.  PhUpoi,  16 
6a.  424;  S.  C,  60  Am.  Dea  738;  and  see  Paine  v.  Tudeer,  21  Me.  138;  a  C.» 
88  Am.  Dec.  255;  Bhode  v.  Louthain,  8  Blackf.  413;  Smith  v.  Didoeneon,  6 
Humph.  261.    The  only  recognized  exception  to  the  rule,  that  authority  to 
ezecuto  a  deed  must  be  by  deed,  is  where  the  execution  by  the  agent  or  at- 
torney is  in  the  presence  and  by  direction  of  the  principal;  and  this  excep- 
tion arises  from  the  doctrine  that  what  is  done  in  the  presence  and  by  the 
direction  of  another  is  the  act  of  the  latter,  as  much  so  as  if  done  by  himself 
in  person:  McKay  v.  Bloodgood,  9  Johns.  285;  Burns  v.  Lynde,  6  Allen,  309; 
Woodr.  Ooodridge,  6  Oush.  117;  S.  C,  52  Am.  Dec.  771;  Videaur.  Origin, 
21  CaL  392;  Froti  v.  Deering,  21  Me.  156;  King  v.  Longnor,  4  Bam.  ft  AdoL 
647;  Mut,  Benefit  Ins,  Co.  v.  Proton,  30  N.  J.  Eq.  193;  compare  Wallace  r, 
McCoUough,  1  Bich.  Eq.  426;  Bodford  etc  R.  B.  Co,  v.  Skunick,  65  HL  223. 
In  many  of  the  states,  a  power  of  attorney  to  convey  lands  by  deed  mnst  be 
proved  or  acknowledged,  and  recorded  like  the  deed  itself:  Montgomery  v. 
IhricM,  6  N.  H.  250;  Gage  v.  Oage,  30  Id.  420;  Moore  v.  Farrow,  S  A.  K. 
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Marsh.  41;  CarmUlT,  Du  Val^  22  Ark.  136;  Du  Valyr.  Johmm,  39  Id.  182; 
Irat  acknowledging  and  recording  are  not  required  in  Georgia  or  Indiana: 
Teiuml  V.  Bladser,  27  Ga.  418;  Momre  v.  Pendleton,  16  Ind.  781.  But  it  ia  aaid 
to  be  the  long-establiahed  practice  in  the  former  state  to  record  powers  of  at- 
torney with  the  deeds  made  under  them,  on  the  same  sort  of  proof  as  that  on 
whioh  the  deeds  are  recorded,  and  to  let  such  powers  of  attorney,  when  thus 
recorded,  go  in  evidence  without  further  proof  along  with  their  deeds:  Tei^ 
ani  y.  BlacbeTf  27  Ga.  418,  421.  That  a  written  instrument^  though  not  in 
technical  form,  may  be  a  good  power  of  attorney  for  the  sale  and  conyeyaane 
of  land,  see  PAtf^  V.  Hamaby,  70  Ala.  414. 

PBODUonoN  AND  Proov  ov  Powsr  OF  Attornkt.  -—A  deed  purporting  to 
have  been  executed  by  an  agent  or  attorney  ia  inadmissible  in  evidence  with- 
out proof  being  first  made  of  the  agent's  duly  executed  authority:  Videau  t. 
Orifin,  21  OaL  889.  The  power,  or  an  authenticated  copy  of  it,  should  bo 
produced  in  evidence  to  support  the  deed,  in  order  that  it  may  be  seen 
whether  there  was  authority  for  the  act  to  the  extent  to  whioh  it  is  per- 
formed: Bmenon  v.  Ptovidenee  Hal  Ufg.  Co.^  12  Mass.  240;  Fobnan  v.  SniF' 
sfWM,  4  Pick.  160;  McMuriy  v.  Frank,  4  R  Mon.  41;  MeOonnd  v.  Bawdryf 
Id.  882;  WUU  v.  Shmner,  13  Johns.  307;  Newman  v.  Chapman,  2  Band.  03; 
8avinQ$  Fund  Sot.  v.  Sao.  Bank,  36  Pa.  St.  498;  S.  0.,  78  Am.  Dec  39a 
But  the  same  principles  by  which  deeds  may  be  admitted  in  evidence,  without 
proof  of  their  execution,  may  be  applied  to  the  power  under  which  the  deed 
poiports  to  be  executed:  Folman  v.  Bmtnon,  4  Pick.  160,  162.  To  lay  the 
foundation  for  secondary  evidence,  the  destruction  or  loss  of  the  instrument 
must  first  be  shown,  or  that  diligent  search  and  inquiry  has  been  made  of 
those  persons  in  whose  custody  the  law  presumes  it  to  be,  after  it  is  shown 
once  to  have  existed:  Corbin  v.  Jaekaon,  14  Wend.  619,  627;  Jackaon  v.  Friers 
16  Johns.  196;  and  see  Oreen  v.  Chelaea,  24  Pick.  71. 

Ck>NSTBnonoN  and  Execution  ov  Powxb  of  Attobnet. — Powers  of  at- 
torney are,  ordinarily,  subjected  to  a  strict  construction.  The  authority 
must  be  strictly  pursued,  otherwise  the  principal  will  not  be  bound:  JRostUer 
V.  jRoBsUer,  8  Wend.  494;  Samlford  v.  Handy,  23  Id.  280;  Brantley  v.  South- 
em  Life  fns.  Co.,  53  Ala.  554;  EquU.  Lffe  Asmr.  Soe.  v.  Poe,  53  Md.  28;  Wai- 
9onY.  Eopkhu,  27  Tex.  637;  compare  Peters  v.  Famgwortli,  15  Vt  155;  Wiekham 
V.  Knox,  33  Pa.  St  71;  Sav.  Fund  Soe,  v.  Sav.  Bank,  36  Id.  498;  S.  C,  78 
Am.  Dec.  390.  And  a  power  of  attorney  executed  jointly  by  husband  and 
wife  for  the  sale  and  conveyance  of  all  their  property,  in  which  the  words 
**wOf**  "us,"  and  "our"  were  consistently  and  exclusively  used,  was  held 
not  to  authorize  a  sale  and  conveyance  of  property,  the  title  to  which  was  in 
the  husband  alone^  in  the  absence  of  extrinsic  proof  of  the  non-existence  of 
joint  property:  Dodge  v.  Hopkins,  14  Wis.  630.  If  two  agents  are  appointed 
by  separate  instruments,  with  equal  authority  to  act  for  the  principal,  the 
right  is  not  exclusive  in  either,  and  any  act  done  by  either  within  the  scope 
of  his  authority  will  conclude  the  other:  Cuahman  v.  Olover,  11  IlL  600.  But 
if  an  authority  is  given  to  two  or  more  conjointly  to  do  an  act,  all  must  con- 
cur in  doing  i^  in  order  to  bind  the  principal:  Woolaey  v.  Tompkina,  23  Wend. 
824;  BoOina  v.  Phelpa,  5  Minn.  463;  Hartford  Fire  Ina.  Co.  v.  WUcox,  57  IIL 
180;  WhUe  v.  Davidaon,  8  Md.  169;  compare  Cedar  Bapida  etc.  B.  B.  Co.  v. 
Stewart,  25  Iowa,  115.  And  an  agent  or  attorney  who  has  a  mere  authority 
must  execute  it  himself,  and  cannot  delegate  his  authority  to  a  subagent: 
Lyon  V.  Jerome,  26  Wend.  485;  McCormiek  v.  Buah,  38  Tex.  314;  Stinchcomb 
T.  Marah,  15  Gratt  202;  Brewster  v.  HobaH,  15  Pick.  303.  A  power  of  at- 
lofney  most  be  executed  in  the  name  of  the  person  who  gives  it.    The  agent 
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«r  attomayii  pat  in  the  place  or  stead  of  his  prine^al,  and  is  to  act  in  bii 
flame:  BwU  v.  Jtommankr^  8  Wheat  174^  203.  And  the  role  oommonly  hU 
down  isp  that  a  deed  executed  by  an  agent  or  attorney  to  be  Tslid  mut  1m 
made  in  the  name  of  his  principal:  SfweH  y.  Shaw,  16  Mass.  42;  Brimkf  ▼. 
Mann,  2  Cash.  337;  the  instrament  mnst  parport»  on  its  faoe^  to  be  the  aek 
and  deed  of  the  principal:  Id.;  SUne^/Uld  r.  lAttk,  1  lie.  231;  Bak  t. 
Waod9,  10  N.  H.  470;  Pente  y.  Skmton,  10  Wend.  271;  and  the  signing  by 
an  attorney  of  the  name  of  his  principal  to  an  instrament  ccnfaiining  nothiaf 
to  indicate  that  it  is  ezecated  by  attorney,  and  without  ^<i™g  his  own  lif- 
natoie  as  sach,  is  held  not  to  be  a  yalid  execntian:  Wood  ▼.  Cfoodridgi,  I 
Cosh.  117;  S.  C.,62Am.Dea771.  Ihetenorof  the  instrament  ahoolddesrij 
show  that  the  principal  is  intended  to  be  bound  thereby,  and  that  the  agent 
acts  merely  as  his  agent  in  ezecnting  it:  Id.;  and  see  StaekfoU  ▼.  ArwM,  11 
Mass.  27;  Rke  y.  Owe,  22  Pick.  158;  Fonyih  y.  Da^,  41  Me.  382;  Sqmet^. 
Norrii,  1  Lans.  282;  ^ngsland  y.  Chdwood,  39  Han,  60S;  604;  A^ery  r, 
Dougherty,  102  Ind.  443;  S.  C,  62  Am.  Rep.  680;  Bymgion  y.  Sinqmn,  134 
Mass.  169;  S.  0.,  46  Am.  Rep.  314.  In  Maine,  if  a  deed  is  exeoated  by  tn 
agent  or  attorney,  with  authority  therefor,  and  it  appears  by  the  deed  that 
it  was  the  intention  of  the  parties  to  bind  the  principal,  it  must  be  rsgavded 
•a  the  deed  of  the  principal,  though  signed  by  the  agent  or  attorney  m  fab 
ewn  name:  NobUboro  y.  Clark,  68  Me.  87;  S.  0.,  28  Am.  Rep.  22. 

If  there  be  two  grantors,  and  one  of  them  acts  as  the  attorney  In  iaot  of 
the  other,  he  must  subscribe  his  name  twice,  once  as  attosney  in  faet  lor  ^ 
ether  and  once  for  himself.  One  signature  and  a  seoaid  seal  is  net  eq[aal  tt 
a  seoood  iobseription:  Meagher  y.  Thompeon,  69  OaL  189. 
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110  MICHIOAX,  148.] 

DmvonoH  von  UhxiAwvui.  Iimcuarr  Aotuallt  Paid  will  hot  wm  Al* 
LOWMD^  in  hiroe  of  debtor,  when  suit  is  brought  on  a  new  seoarity  taken 
for  the  principal,  and  giyen  upon  a  bona  fide  settiement  of  all  the  fomMr 
transactions  between  the  parties. 

Kbw  Ssouutt,  Inoludiko  Sum  vob  Unlawtul  Unpaid  iNmuBR,  ia  so  ter 
without  consideration,  and  liable  to  abatement  to  that  extent. 

Flaintot  mat  RiooTXB  Imtxbist  on  Usurious  Conisacfv  ur  to  Hias- 
■8T  Lmal  Rati  not  prohibited  by  the  statute,  if  each  be  the  msgnm 
terms  of  the  contract. 

The  opimon  Btates  the  facts. 

Walker  and  Kentj  for  the  complainant. 

Knight  and  Jenniean^  for  the  defendants. 

Bt  Cotirti  Campbell,  J.  This  is  a  bill  filed  to  foiecloie  a 
mortgage,  and  the  defense  of  usury  is  set  up.  The  mortgage 
in  controversy  is  for  $549,  and  no  usury  is  alleged  to  have 
exacted  or  agreed  upon  under  it,  but  the  transactions  com* 
plained  of  were  anterior.     It  appears  that  a  loan  of  five  han« 
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dred  dollars  was  made  in  November,  1856,  and  another  of 
three  hundred  dollars  in  April,  1857,  on  both  of  which  unlaw* 
fill  interest  was  paid.  That  in  July,  1857,  all  the  back  inter- 
est was  paid  up,  and  the  principal  reduced  to  five  hundred 
dollars,  for  which  a  new  mortgage  was  given,  the  old  securities 
being  canceled.  Subsequently,  three  hundred  dollars  of  this 
principal  was  paid  up,  and  unlawful  interest  was  also  paid  in 
money  fix>m  time  to  time.  Additional  loans  of  one  hundred 
dollars  and  two  hundred  dollars  were  afterwards  made  in 
1858,  on  which  excessive  interest  was  in  like  manner  paid. 
On  the  18th  of  July,  1859,  this  entire  principal  of  five  hundred 
dollars  remained  unpaid.  The  mortgage  in  controversy  was, 
on  that  occasion,  given  for  $549,  which  was  for  the  principal 
due,  and  for  due-bills  held  by  complainant  for  back  interest. 
The  old  mortgage  was  released,  and  the  new  one  given  xm  a 
part  only  of  the  premises  covered  by  that.  Defendant  Stod- 
dard is  the  only  borrower  throughout. 

These  are  the  facts  as  we  deduce  them  from  the  pleadings 
and  evidence,  and  are  all  that  we  deem  material  to  dispose  of 
the  case.  There  are  several  matters  in  proof  which  we  have 
not  referred  to,  because  we  do  not  regard  them  as  important. 

The  mortgage  in  suit  is  a  new  security,  given  with  its  accom- 
panying note  upon  a  complete  settlement  of  all  the  former 
transactions.  The  sum  of  five  hundred  dollars  embraced  in 
it  is  money  actually  lent  by  complainant  to  defendant.  It 
includes  no  direct  usury,  because  the  principal  had  never  been 
reduced  or  intended  to  be  reduced;  all  payments  which  had 
been  made  having  been  expressly  made  upon  interest.  It  ap- 
pears that  the  usurious  interest  was  always  either  paid  in 
money  or  put  in  the  shape  of  separate  due-bills  and  amounts. 
We  do  not  think,  as  to  this  sum  of  five  hundred  dollars,  that 
there  can  be  any  deduction  allowed.  When  parties  have  ac- 
tually paid  the  usurious  interest,  and  then  come  to  a  bona  fids 
settlement,  and  make  new  securities  which  include  nothing 
but  an  actual  loan,  and  are  not  meant  as  mere  evasions,  we  do 
not  think  the  new  contract  can  be  regarded  as  either  usurious 
in  itself,  or  based  on  a  usurious  consideration.  The  statute 
does  not  contemplate  the  recovery  back,  or  allowance  of  un- 
lawful interest  once  paid,  unless  in  a  suit  upon  the  contract 
under  which  it  was  exacted.  A  new  security,  between  the 
same  parties,  embracing  not  only  a  valid  debt,  but  also  a  claim 
for  unpaid  usurious  interest,  would  undoubtedly  be  founded  to 
that  extent  on  a  usurious  consideration,  and  therefore  liable  to 
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abatement.  But  the  abatement  cannot,  we  think,  under  oqt 
statute,  go  further.  The  law  does  not  absolutely  avoid  con- 
tracts for  usury,  and  if  parties  completely  perform  them  they 
are  remediless. 

The  only  question,  therefore,  is  whether  the  sum  of  forty* 
nine  dollars  included  in  the  mortgage  is  a  valid  indebtedness. 
It  appears  to  have  been  made  up  entirely  from  due-bills  for 
back  interest.  As  the  previous  mortgage  for  five  hundred  dol- 
lars called  for  ten  per  cent  on  its  face,  and  as  the  parties  seem 
to  have  considered,  although  erroneously,  that  the  three  hun- 
dred dollars  last  loaned  were  secured  by  it,  there  was  no  inter- 
est which  could  be  embraced  in  these  due-bills,  except  the 
excess  beyond  ten  per  cent.  This  excess  was  not  lawfully 
recoverable,  and  did  not,  therefore,  make  a  valid  consideration 
for  the  new  securities.     It  must  therefore  be  deducted. 

It  is  claimed  by  the  defendants  that  where  usury  is  taken, 
the  interest  lawfully  recoverable  cannot  exceed  seven  per  cent^ 
although  ten  per  cent  may  be  legally  bargained  for  in  other 
cases. 

The  statute  allows  only  a  deduction  of  that  which  exceeds 
what  might  be  legally  bargained  for.  Nothing  is  usury  unless 
it  exceeds  ten  per  cent,  and  nothing  but  usury  can  be  consid- 
ered in  reducing  the  judgment;  or  to  speak  more  correctly, 
the  plaintiff  may  always  recover  interest  up  to  the  highest 
legal  rate  not  prohibited  by  the  statute,  if  such  are  the  express 
terms  of  the  contract. 

The  decree  must  be  so  modified  as  to  credit  the  defendants 
with  forty-nine  dollars,  and  interest  at  ten  per  cent  from  the 
date  of  the  mortgage.  They  are  also  entitled  to  the  costs  of 
this  court,  but  not  of  the  court  below. 

The  other  justices  concurred. 


AonoK  TO  Bboover  Monet  Pah)  as  Usury:  Dam*  y.  Oarr^  66  Am.  D0& 
893,  note;  Baugher  v.  Nelson,  52  Id.  702,  note;  NkhoU  y.  BeUomt^  64  Id.  86| 
Bock  Rvoer  Bank  v.  Slierwood,  78  Id.  669. 

Neootiable  Paper,  when  Usurious  in  Inception:  OaUm  y.  (huUert  6S 
Am.  Dec  113,  and  note;  Ayer  y.  Tilden,  77  Id.  355. 

If  Usurious  Note  is  GiyEN  for  Valid  Pre-ezistino  Debt,  it  will  not 
esnoel  the  pre-existing  debt:  Parker  y.  Ckmama,  44  Am.  Deo.  388. 

Extent  of  Belief  upon  Usurious  Contract:  Baugher  y.  Ndmm,  62  Am. 
Dec.  694;  Zeigler  y.  ScoU,  64  Id.  395. 

Existence  of  Ck)RRUFT  Intent  to  take  more  than  the  law  allowB  for  tht 
nae  of  money  iB  necessary  to  constitute  nsniy:  CondUy.  Baldwin^  78  Am.  I>e& 
137,  and  note. 
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Thb  pringipal  oamm  u  cited  to  the  point  that  ncnuy  in  a  oontEaot^  if  not 
oontained  in  a  Bubseqnent  one  as  an  integral  part,  will  afford  no  ground  for 
partial  defense  to  an  action  npon  the  latter,  either  by  way  of  payment^  or  of 
redaction  of  the  amonnt  for  which  judgment  may  be  rendered,  in  CdUns  Iron 
Co,  V.  Burham,  10  Mich.  289;  Otrlaugh  ▼.  BaaaeU,  20  Wis.  678;  it  ie  dted  to 
the  point  that  where,  in  a  new  security,  a  sum  is  included  for  unlawful  unpaid 
interest,  the  security  to  the  extent  of  such  unlawful  iuterest  is  without  con- 
BderatioD,  and  to  such  extent  liable  to  abatement^  in  Chrdner  t.  Maitaon,  38 
Mich.  203;  snd  is  cited  to  the  point  that  the  statutory  requirement  that  stipn- 
lations  for  ten  per  cent  interest  shall  be  in  writing  does  not  apply  where  the 
eonfaraot  clearly  eipi  esses  the  sum  to  be  paid,  in  Camsnn  y.  Merehantif  eie. 


Maheb  v.  People. 

[10  MiCHiaAN,  212.] 
AarUAL   JSTMBTT  TO  KiLL   UU8T  BK  Fouim,   IK  P&OBIOUTIDH   JOB  AMAIJIA 

WITH  Ihtiht  to  MxmBKR,  and  that  under  circumstances  which  would 
make  the  killing  murder. 

IfAT.TCT  AlORXTBOUOBT  AlTD  Act  OF  ElLLINO  ABB  BaSBNTIAL  InOBBDIBIITI 

Df  OnBNSB  OF  Mvbdeb,  and  the  presumption  of  innocence  applies  equally 
to  them  both,  hence  the  burden  of  proof,  as  to  each,  rests  equally  upon 
the  prosecution. 

LwAL  Impobt  of  Tbbm  "Maliob  Afobethouoht"  IB  FOR  ClouBT  TO  Dbfibbi 
but  the  question  whether  it  existed  or  not,  in  the  particular  instance^  is 
one  of  fact  for  the  jury. 

OfFBNSB  IS  MAiraLAuaHTEB  ONLY,  AND  NOT  McTBDEB,  if  the  homicidc,  though 
intentional,  be  committed  under  the  influence  of  passioOy  or  in  heat  of 
blood,  and  is  the  result  of  the  temporary  excitement  by  which  the  con- 
trol of  reason  was  disturbed,  rather  than  of  any  wickedness  of  heart  or 
cruelty  or  recklessness  of  disposition. 

To  Reduob  Offbnsb  from  Mitrdbb  to  Gbadb  of  Mahblavghtbb,  the 
reason  should,  at  the  time  of  the  act,  be  disturbed  or  obscured  by  pas- 
sion to  an  extent  which  might  render  ordinary  men,  of  fair  ayerage 
^  disposition,  liable  to  act  rashly  or  without  due  deliberation  or  refleetiony 
and  from  passion  rather  than  judgment. 

What  is  Bbasonablb  ob  Adbquatb  Pbotogation  fob  Suoh  Statb  of 
Mind  as  should  give  to  a  homicide  committed  under  its  influence  the 
character  of  manslaughter,  is  a  question  of  fact  for  the  determination 
of  the  jury. 

QovnoN  WHBTHBB  Rbasokaslb  Tqcb  had  KtiAFHbii  fob  Passiom  to  Oooi^ 
and  reason  to  resume  its  control,  is  one  of  fact  for  the  jury,  depending 
upon  all  the  circumstances  of  the  particular  case. 

BfATBMBNT   OF    PbISONKR   IN    CbDONAL    CaSB    18   FOB   Ck>N8IDBBATI0N    OF 

JuBT,  who  may  give  it  such  credit,  in  whole  or  in  part^  as  under  all  the 
drcnmstances  they  may  deem  it  entitled  to. 
Btatbmbwt  of  Eyidxnob  Pbofosbd  and  Offebbd  bt  Dbfendant,  on 
of  indictment  for  assault  with  intent  to  murder,  held  to  have  been 
neously  rejected  in  this  case.    Manning,  J.,  dissenting. 

The  opinion  sufficiently  states  the  case. 
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Bftel  and  Trofobridge^  for  the  plaintiff  in  enor. 
C.  Upion^  aUamey^generalf  for  the  people. 

By  Court,  Chbistiancy,  J.  The  prisoner  was  charged  with 
an  assault  with  intent  to  kill  and  murder  one  Patrick  Hunt* 
The  evidence  on  the  part  of  the  prosecution  was  that  the  pris- 
oner entered  the  saloon  of  one  Michael  Foley,  in  the  village  of 
Houghton,  where  said  Hunt  was  standing  with  several  other 
persons;  that  prisoner  entered  through  a  back  door  and  by  a 
back  way  leading  to  it,  in  his  shirt  sleeves,  in  a  state  of  great 
perspiration,  and  appearing  to  be  excited;  and  on  being  asked 
if  he  had  been  at  work,  said  he  had  been  acix>Bs  the  lake;  that 
on  entering  the  saloon,  he  immediately  passed  nearly  through 
it  to  where  said  Hunt  was  standing,  and  on  his  way  towards 
Hunt  said  something,  but  it  did  not  appear  what,  or  to  whom; 
that  as  soon  as  the  prisoner  came  up  to  where  Hunt  was  stand- 
ing,  he  fired  a  pistol  at  Hunt,  the  charge  of  which  took  effect 
upon  the  head  of  Hunt,  in  and  through  the  left  ear,  causing  a 
severe  wound  thereon;  by  reason  of  which  Hunt,  in  a  few 
moments,  fell  to  the  floor,  was  partially  deprived  of  his  sense 
of  hearing  in  that  ear,  and  received  a  severe  shock  to  his  sys- 
tem, which  caused  him  to  be  confined  to  his  bed  for  about  a 
week,  under  the  care  of  a  physician;  that  immediately  after 
the  firing  of  the  pistol,  prisoner  left  the  saloon,  nothing  being 
said  by  Hunt  or  the  prisoner.  It  did  not  appear  how,  or  with 
what,  the  pistol  was  loaded.  The  prisoner  offered  evidence 
tending  to  show  an  adulterous  intercourse  between  his  wife 
and  HUnt  on  the  morning  of  the  assault,  and  within  less  than 
half  an  hour  previous;  that  the  prisoner  saw  them  going  into 
the  woods  together  about  half  an  hour  before  the  assault;  that 
on  their  coming  out  of  the  woods,  the  prisoner  followed  them 
immediately  (evidence  having  already  been  given  that  prisoner 
had  followed  them  to  the  woods) ;  that  on  their  coming  out  of  the 
woods,  the  prisoner  followed  them,  and  went  after  said  Hunt 
into  the  saloon,  where,  on  his  arrival,  the  assault  was  committed; 
that  the  prisoner  on  his  way  to  the  saloon,  a  few  minutes  be- 
fore entering  it,  was  met  by  a  friend,  who  informed  him  that 
Hunt  and  the  prisoner's  wife  had  had  sexual  intercourse  the 
day  before  in  the  woods.  This  evidence  was  rejected  by  the 
court,  and  the  prisoner  excepted.  Was  the  evidence  properly 
rejected?  This  is  the  main  question  in  the  case,  and  its  decis- 
ion must  depend  upon  the  question  whether  the  propoeed  evi* 
deuce  would  have  tended  to  reduce  the  killing — had  death 
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ensQod — fix>m  murder  to  manBlarighter,  or  rather  to  have 
given  it  the  character  of  manslaughter  instead  of  murder?  If 
the  homicide — in  case  death  had  ensued — would  have  been 
but  manslaughter,  then  defendant  could  not  be  guilty  of  the 
assault  with  intent  to  murder,  but  only  of  a  simple  assault 
and  battery.  The  question,  therefore,  inyolves  essentially  the 
same  principles  as  where  evidence  is  o£fered  for  a  similar  pur- 
pose in  a  prosecution  for  murder;  except  that,  in  some  cases 
of  murder,  an  actual  intention  to  kill  need  not  exist;  but  in  a 
proeecution  for  an  assault  with  intent  to  murder,  the  actual 
intention  to  kill  must  be  found,  and  that  under  circumstances 
which  would  make  the  killing  murder. 

Homicide,  or  the  mere  killing  of  one  person  by  another^ 
does  not,  of  itself,  constitute  murder;  it  may  be  murder,  or 
manslaughter,  or  excusable  or  justifiable  homicide,  and  there- 
fore  entirely  innocent,  according  to  the  circumstances,  or  the 
disposition  or  state  of  mind  or  purpose  which  induced  the  act. 
It  is  not,  therefore,  the  act  which  constitutes  the  ofiense,  or 
letermines  its  character;  but  the  quo  animoj  the  disposition^ 
or  state  of  mind,  with  which  it  is  done.  Actu$  non  faeit  reum 
i»m  mens  sit  tea:  People  v.  Pond^  8  Mich.  160, 

To  give  the  homicide  the  legal  character  of  murder,  all  the 
authorities  agree  that  it  must  have  been  perpetrated  with 
malice  prepense  or  aforethought  This  malice  is  just  as  essen- 
tial  an  ingredient  of  the  ofiense  as  the  act  which  causes  the 
death;  without  the  concurrence  of  both,  the  crime  cannot 
exist;  and  as  every  man  is  presumed  innocent  of  the  offense 
with  which  he  is  charged  till  he  is  proved  to  be  guilty,  this 
presumption  must  apply  equally  to  both  ingredients  of  the 
ofiense, — to  the  malice  as  well  as  to  the  killing.  Hence, 
though  the  principle  seems  to  have  been  sometimes  overlooked, 
the  burden  of  proof,  as  to  each,  rests  equally  upon  the  prosecu* 
tion,  though  the  one  may  admit  and  require  more  direct  proof 
than  the  other;  malice,  in  most  cases,  not  being  susceptible 
of  direct  proof,  but  to  be  established  by  inferences  more  or  less 
strong,  to  be  drawn  from  the  facts  and  circumstances  connected 
with  the  killing,  and  which  indicate  the  disposition  or  state  of 
mind  with  which  it  was  done.  It  is  for  the  court  to  define 
the  legal  import  of  the  term,  "malice  aforethought,"  or  in 
other  words,  that  state  or  disposition  of  mind  which  constitutes 
it;  but  the  question  whether  it  existed  or  not,  in  the  particular 
instance,  would,  upon  principle,  seem  to  be  as  clearly  a  ques- 
tion of  fact  for  the  jury  as  any  other  fact  in  the  cause,  and 
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tiiat  ihqr  must  gi^e  Bach  weight  to  the  tbiIoiui  fiu^ts  and  cir- 
camstaDoes  accompanying  the  act,  or  in  any  way  bearing  upon 
the  qnestion,  as  in  their  judgment  they  deserve;  and  thai  the 
ooort  have  no  right  to  withdraw  the  question  from  the  jury  by 
aesuming  to  draw  the  proper  inferences  from  the  whole,  or  any 
part  of  the  facts  proved,  as  presumption  of  law.     If  oonrts 
could  do  this,  juries  might  be  required  to  find  the  £act  of 
malice  where  they  were  satisfied,  from  the  whole  evidence,  ift 
did  not  exist    I  do  not  here  speal:  of  those  cases  in  which  the 
death  is  caused  in  the  attempt  to  commit  some  other  offenaei 
or  in  illegal  resistance  to  public  officers,  or  other  classea  of 
cases  which  may  rest  upon  peculiar  grounds  of  public  policy, 
and  which  may  or  may  not  form  an  exception;  but  of  ordinary 
cases,  such  as  this  would  have  been  had  death  ensued.     It  is 
not  necessary  here  to  enumerate  all  the  elements  which  enter 
into  the  legal  definition  of  malice  aforethought.    It  is  soflicieni 
to  say  that,  within  the  principle  of  all  the  recognised  definitional 
the  homicide  must,  in  all  ordinary  cases,  have  been  committed 
with  some  degree  of  coolness  and  deliberation,  or  at  least 
under  circumstances  in  which  ordinary  men,  or  the  average  of 
men  recognized  as  peaceable  citizens,  would  not  be  liable  to 
have  their  reason  clouded  or  obscured  by  passion;  and  the  act 
must  be  prompted  by  or  the  circumstances  indicate  that  it 
sprung  from  a  wicked,  depraved,  or  malignant  mind, — a  oiind 
which,  even  in  its  habitual  condition  and  when  excited  by  no 
provocation  which  would  be  liable  to  give  undue  control  to 
passion  in  ordinary  men,  is  cruel,  wanton,  or  malignant,  reck* 
less  of  human  life,  or  regardless  of  social  duty. 

But  if  the  act  of  killing,  though  intentional,  be  committed 
under  the  infiuence  of  passion  or  in  heat  of  blood,  produced 
by  an  adequate  or  reasonable  provocation,  and  before  a  reason* 
able  time  has  elapsed  for  the  blood  to  cool  and  reason  to 
resume  its  habitual  control,  and  is  the  result  of  the  temporary 
excitement,  by  which  the  control  of  reason  was  disturbed, 
rather  than  of  any  wickedness  of  heart  or  cruelty  or  reckless- 
ness of  disposition, — then  the  law,  out  of  indulgence  to  the 
frailty  of  human  nature,  or  rather,  in  recognition  of  the  laws 
upon  which  human  nature  is  constituted,  very  properly  regards 
the  offense  as  of  a  less  heinous  character  than  murder,  and 
gives  it  the  designation  of  manslaughter. 

To  what  extent  the  passions  must  be  aroused  and  the  do- 
minion of  reason  disturbed  to  reduce  the  offense  from  murder 
to  manslaughter,  the  cases  are  by  no  means  agreed;  and  any 
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rale  which  should  embrace  all  the  cases  that  have  been  de- 
cided in  reference  to  this  point  would  come  very  near  obliter- 
ating, if  it  did  not  entirely  obliterate,  all  distinction  between 
murder  and  manslaughter  in  such  cases.  We  must  therefore 
endeavor  to  discover  the  principle  upon  which  the  question  is 
to  be  determined.  It  will  not  do  to  hold  that  reason  should 
be  entirely  dethroned  or  overpowered  by  passion  so  as  to  de- 
stroy intelligent  volition:  State  v.  HiUj  4  Dev.  &  B.  491;  Haile 
v.  Statej  1  Swan,  248;  Young  v.  StatCj  11  Humph.  200.  Such 
a  degree  of  mental  disturbance  would  be  equivalent  to  utter 
insanity,  and  if  the  result  of  adequate  provocation,  would 
render  the  perpetrator  morally  innocent.  But  the  law  regards 
manslaughter  as  a  high  grade  of  offense, — as  a  felony.  On 
principle,  therefore,  the  extent  to  which  the  passions  are  re- 
quired to  be  aroused  and  reason  obscured  must  be  consider- 
ably short  of  this,  and  never  beyond  that  degree  within  which 
ordinary  men  have  the  power,  and  are  therefore  morally  as 
well  as  legally  bound  to  restrain  their  passions.  It  is  only  on 
the  idea  of  a  violation  of  this  clear  duty  that  the  act  can  be 
held  criminal.  There  are  many  cases  to  be  found  in  the  books 
in  which  this  consideration,  plain  as  it  would  seem  to  be  in 
principle,  appears  to  have  been  in  a  great  measure  overlooked, 
and  a  course  of  reasoning  adopted  which  could  only  be  justi- 
fied on  the  supposition  that  the  question  was  between  murdex 
and  excusable  homicide. 

The  principle  involved  in  the  question,  and  which  I  think 
clearly  deducible  from  the  majority  of  well-considered  cases, 
would  seem  to  suggest  as  the  true  general  rule  that  reason 
should,  at  the  time  of  the  act,  be  disturbed  or  obscured  by 
passion  to  an  extent  which  might  render  ordinary  men,  of  £EiLr 
average  disposition,  liable  to  act  rashly  or  without  due  delib- 
eration or  reflection,  and  from  passion  rather  than  judgment. 

To  the  question,  What  shall  be  considered  in  law  a  reason- 
able or  adequate  provocation  for  such  a  state  of  mind,  so  as  to 
give  to  a  homicide,  committed  under  its  influence,  the  char- 
acter of  manslaughter?  on  principle,  the  answer,  as  a  general 
rule,  must  be  anything  the  natural  tendency^ of  which  would 
be  to  produce  such  a  state  of  mind  in  ordinary  men,  and 
which  the  jury  are  satisfied  did  produce  it  in  the  case  before 
them, — not  such  a  provocation  as  must,  by  the  laws  of  the 
human  mind,  produce  such  an  effect  .with  the  certainty  that 
physical  effects  follow  from  physical  causes;  for  then  the  indi- 
vidual could  hardly  be  held  morally  accountable.    Nor  on 
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the  other  hand,  must  the  provocation,  in  every  case,  be  held 
sufficient  or  reasonable,  because  such  a  state  of  excitement 
has  followed  from  it;  for  then  by  habitual  and  long-continued 
indulgence  of  evil  passions  a  bad  man  might  acquire  a  claim 
to  mitigation  which  would  not  be  available  to  better  men,  and 
on  account  of  that  very  wickedness  of  heart  which  in  itself 
constitutes  an  aggravation  both  in  morals  and  in  law. 

In  determining  whether  the  provocation  is  sufficient  or 
reasonable,  ordinary  human  nature,  or  the  average  of  men 
recognized  as  men  of  fair  average  mind  and  disposition,  ahould 
be  taken  as  the  standard, — unless,  indeed,  the  person  whoee 
guilt  is  in  question  be  shown  to  have  some  peculiar  weaknees 
of  mind  or  infirmity  of  temper,  not  arising  from  wickedness  of 
heart  or  cruelty  of  disposition. 

It  is  doubtless,  in  one  sense,  the  province  of  the  court  to  de- 
fine what  in  law*  will   constitute  a  reasonable  or  adequate 
provocation,  but  not,  I  think,  in  ordinary  cases  to  determine 
whether  the  provocation  proved  in  the  particular  case  is  suiB- 
cient  or  reasonable.    This  is  essentially  a  question  of  fact, 
and  to  be  decided  with  reference  to  the  peculiar  facts  of  each 
particular  case.    As  a  general  rule,  the  court,  after  informing 
the  jury  to  what  extent  the  passions  must  be  aroused  and  rea* 
son  obscured  to  render  the  homicide  manslaughter,  should  in* 
form  them  that  the  provocation  must  be  one,  the  tendency  of 
which  would  be  to  produce  such  a  degree  of  excitement  and 
disturbance  in  the  minds  of  ordinary  men;  and  if  they  should 
find  such  provocation  from  the  facts  proved,  and  should  further 
find  that  it  did  produce  that  efifect  in  the  particular  instance, 
and  that  the  homicide  was  the  result  of  such  provocation,  it 
would  give  it  the  character  of  manslaughter.     Besides,  the 
consideration  that  the  question  is  essentially  one  of  fact,  jurors, 
from  the  mode  of  their  selection,  coming  from'  the  various 
classes  and  occupations  of  society,  and  conversant  with  the 
practical  affairs  of  life,  are,  in  my  opinion,  much  better  quali- 
fied to  judge  of  the  sufficiency  and  tendency  of  a  given  provo^ 
cation,  and  much  more  likely  to  fix,  with  some  degree  of 
accuracy,  the  st^andard  of  what  constitutes  the  average  of  oi^ 
dinary  human  nature  than  the  judge,  whose  habits  and  course 
of  life  give  him  much  less  experience  of  the  workings  of  pas- 
sion in  the  actual  conflicts  of  life. 

The  judge,  it  is  true,  must  to  some  extent  assume  to  decide 
upon  the  sufficiency  of  the  alleged  provocation,  when  the  ques- 
tion arises  upon  the  admission  of  testimony;  and  when  it  is 
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BO  clear  as  to  admit  of  no  reasonable  doubt  upon  any  theory 
that  the  alleged  provocation  could  not  have  had  any  tendency 
to  produce  such  state  of  mind  in  ordinary  men,  he  may  prop- 
erly exclude  the  evidence;  but  if  the  alleged  provocation-  be 
such  as  to  admit  of  any  reasonable  doubt,  whether  it  might 
not  have  had  such  tendency,  it  is  much  safer,  I  think,  and 
more  in  accordance  with  principle,  to  let  the  evidence  go  to 
the  jury,  under  the  proper  instructions.  As  already  inti- 
mated, the  question  of  the  reasonableness  or  ade<][uacy  of 
the  provocation  must  depend  upon  the  facts  of  each  par- 
ticular case.  That  can,  with  no  propriety,  be  called  a  rule 
(or  a  question)  of  law  which  must  vary  with  and  depend  upon 
Uie  almost  infinite  variety  of  facts  presented  by  the  various 
cases  as  they  arise:  See  Stark.  Ev.,  Am.  ed.  1860,  pp.  676-680. 
The  law  cannot,  with  justice,  assume,  by  the  light  of  past  de- 
cisions, to  catalogue  iJl  the  various  facts  and  combinations  of 
facts  which  shall  be  held  to  constitute  reasonable  or  adequate 
provocation.  Scarcely  two  past  cases  can  be  found  which  are 
identical  in  all  their  circumstances;  and  there  is  no  reason  to 
hope  for  greater  uniformity  in  future.  Provocations  will  be 
given  without  reference  to  any  previous  Inodel,  and  the  pas- 
sions they  excite  will  not  consult  the  precedents. 

The  same  principles  which  govern,  as  to  the  extent  to  which 
the  passions  must  be  excited  and  reason  disturbed,  apply  with 
equal  force  to  the  time  during  which  its  continuance  may  be 
recognized  as  a  ground  for  ^mitigating  the  homicide  to  the 
degree  of  manslaughter,  or  in  t)ther  words,  to  the  question  of 
cooling  time.  This,  like  the  provocation  itself,  must  depend 
upon  the  nature  of  man  and  the  laws  of  the  human  mind,  as 
well  as  upon  the  nature  and  circumstances  of  the  provocation, 
the  extent  to  which  the  passions  have  been  aroused,  and  the 
fact  whether  the  injury  inflicted  by  the  provocation  is  more  or 
less  permanent  or  irreparable.  The  passion  excited  by  a  blow 
received  in  a  sudden  quarrel,  though  perhaps  equally  violent 
for  the  moment,  would  be  likely  much  sooner  to  subside  than 
if  aroused  by  a  rape  committed  upon  a  sister  or  a  daughter, 
or  the  discovery  of  an  adulterous  intercourse  with  a  wife;  and 
no  two  cases  of  the  latter  kind  would  be  likely  to  be  identical 
in  all  their  circumstances  of  provocation.  No  precise  time, 
therefore,  in  hours  or  minutes,  can  be  laid  down  by  the  court 
as  a  rule  of  law,  within  which  the  passions  must  be  held  to 
have  subsided  and  reason  to  have  resumed  its  control,  without 
letting  at  defiance  the  laws  of  man's  nature  and  ignoring  the 
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▼ery  principle  on  which  provocation  and  passion  are  allowed 
to  be  shown  at  all  in  mitigation  of  the  offense.  The  question 
is  one  of  reasonable  time,  depending  upon  all  the  circuiih 
stances  of  the  particular  case;  and  where  the  law  has  not 
defined,  and  cannot,  without  gross  injustice,  define  the  precise 
time  which  shall  be  deemed  reasonable,  as  it  has  with  respect 
to  notice  of  the  dishonor  of  commercial  paper.  In  such  case, 
where  the  law  has  defined  what  shall  be  reasonable  time,  the 
question  of  such  reasonable  time,  the  facts  being  found  by  the 
jury,  is  one  of  law  for  the  court;  but  in  aU  other  cases  it  is  a 
question  of  fact  for  the  jury;  and  the  court  cannot  take  it  from 
the  jury  by  assuming  to  decide  it  as  a  question  of  law  without 
confounding  the  respective  provinces  of  the  court  and  jury: 
Stark.  Ev.,  ed.  of  1860, 768,  769,  774, 776.  In  Rex  v.  Hayward, 
6  Car.  &  P.  157,  and  Rex  v.  Lynch,  5  Id.  324,  this  question 
of  reasonable  cooling  time  was  expressly  held  to  be  a  ques^ 
tion  of  fact  for  the  jury.  And  see  Wharton's  Crim.  Law,  4th 
ed.,  sec.  990,  and  cases  cited.  I  am  aware  there  are  many 
cases  in  which  it  has  been  held  a  question  of  law;  but  I  can 
see  DO  principle  on  which  such  a  rule  can  rest.  The  court 
should,  I  think,  define  to  the  jury  the  principles  upon  which 
the  question  is  to  be  decided,  and  leave  them  to  determine 
whether  the  time  was  reasonable  under  all  the  circumstances 
of  the  particular  case.  I  do  not  mean  to  say  that  the  time 
may  not  be  bo  great  as  to  enable  the  court  to  determine  that  it 
is  Euflieicnt  for  the  passion  to  have  cooled,  or  so  to  instruct  the 
jury,  without  error;  but  the  case  should  be  very  clear.  And 
in  cases  of  applications  for  a  new  trial,  depending  upon  the 
discretion  of  the  court,  the  question  may  very  properly  be  con- 
sidered by  the  court. 

It  remains  only  to  apply  these  principles  to  the  present  case. 
The  proposed  evidence,  in  connection  with  what  had  already 
been  given,  would  have  tended  strongly  to  show  the  commis- 
sion of  adultery  by  Hunt  with  the  prisoner's  wife,  within  hall 
an  hour  before  the  assault;  that  the  prisoner  saw  them  going 
to  the  woods  together,  under  circumstances  calculated  strongly 
to  impress  upon  his  mind  the  belief  of  the  adulterous  purpose; 
that  he  followed  after  them  to  the  woods;  that  Hunt  and  the 
prisoner's  wife  were,  not  long  after,  seen  coming  from  the  woods, 
and  that  the  prisoner  followed  them,  and  went  in  hot  pursuit 
after  Hunt  to  the  saloon,  and  was  informed  by  a  friend  on  the 
way  that  they  had  committed  adultery  the  day  before  in  the 
woods.    I  cannot  resist  the  conviction  that  this  would  have 
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been  sufficient  evidence  of  provocation  to  go  to  the  jury,  and 
from  which,  when  taken  in  connection  with  the  excitement  and 
'* great  perspiration"  exhibited  on  entering  the  saloon,  the 
hasty  manner  in  which  he  approached  and  fired  the  pist/)!  at 
Hunt,  it  would  have  been  competent  for  the  jury  to  find  that 
the  act  was  committed  in  consequence  of  the  passion  excited 
by  the  provocation,  and  in  a  state  of  mind  which,  within  the 
principle  already  explained,  would  have  given  to  the  homi« 
cide,  had  death  ensued,  the  character  of  manslaughter  only. 
In  holding  otherwise,  the  court  below  was  doubtless  guided  by 
those  cases  in  which  courts  have  arbitrarily  assumed  to  take 
the  question  from  the  jury,  and  to  decide  upon  the  facts  or 
some  particular  fact  of  the  case,  whether  a  sufficient  provoca- 
tion had  been  shown,  and  what  was  a  reasonable  time  for 
cooling. 

But  there  is  still  a  further  reason  why  the  evidence  should 
have  been  admitted.     No  other  cause  being  shown  for  the 
assault,  the  proposed  evidence,  if  given,  could  have  left  no 
reasonable  doubt  that  it  was,  in  fact,  committed  in  consequence 
of  the  alleged  provocation,  whether  sufficient  or  not;  and  all 
the  facts  constituting  the  provocation,  or  which  led  to  the 
assault,  being  thus  closely  connected,  and  following  each  other 
m  quick  succession,  and  the  assault  itself  in  which  they  re- 
sulted, constituted  together  but  one  entire  transaction.    The 
circumstances  which,  in  fact,  led  to  the  assault,  were  a  part  of 
the  res  gestx,  which  the  jury  were  entitled  to  have  before  them 
to  show  what  was  the  real  nature  of  the  act,  the  quo  animo^ 
state  of  mind,  and  intention  with  which  it  was  done.    The 
object  of  the  trial  should  be  to  show  the  real  nature  of  the 
whole  transaction,  whether  its  tendency  may  be  to  establish 
guilt  or  innocence;  but  until  the  whole  is  shown  which  might 
have  any  bearing  one  way  or  the  other,  its  tendency  to  estab* 
lish  the  one  or  the  other  cannot  be  known.     Any  inference 
drawn  from  a  detached  part  of  one  entire  transaction  may  be 
entirely  false.     And  for  myself,  I  am  inclined  to  the  opinion 
that  aU  the  facts  constituting  the  res  gestae,  so  far  as  the  prose- 
cuting counsel  is  informed  of,  and  has  the  means  of  proving 
them,  should,  on  principle  and  in  fairness  to  the  prisoner,  be 
laid  before  the  jury  by  the  prosecution.    They  naturally  con- 
stitute the  proeecutor^s  case.    And  whenever  it  may  appear 
evident  to  the  court  that  but  a  part  of  the  facts,  or  a  single 
fact,  has  been  designedly  selected  by  the  prosecution  from  the 
constituting  the  res  gestsSj  or  entire  transaction,  and  that 
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the  evidence  of  the  others  is  within  the  power  of  the  pioseca- 
tor,  it  would,  I  think,  be  the  duty  of  the  court  to  require  the 
prosecutor  to  show  the  transaction  as  a  whole:  See,  by  analogy, 
Begina  v.  HoldeUj  8  Car.  &  P.  606;  Regina  v.  Stroner,  1  Car.  &  K. 
660;  Regina  v.  Chapman^  8  Car.  &  P.  559;  Regina  v.  Orekard^ 
Id*,  note;  Boscoe's  Crim.  Ev.  164.  Until  this  should  be  done, 
it  is  difficult  to  see  how  any  legitimate  inference  of  guilt,  or  of 
the  degree  ,of  the  offense,  can  be  drawn;  as  every  reasonable 
hypothesis  of  innocence,  or  a  lower  degree  of  guilt,  is  not,  it 
seems  to  me,  excluded.  Criminal  prosecutions  do  not  stand 
on  the  same  ground,  in  this  respect,  as  civil  cases.  In  the 
latter  no  such  presumption  is  to  be  overcome;  nor  is  it  neces- 
sary to  exclude  every  other  hypothesis  than  the  one  sought  to 
be  established:  3  Greenl.  Ev.,  sec.  29.  But  however  this  may 
be,  it  was  clearly  competent  for  the  defendant  to  show  the  rest 
of  the  transaction,  whether  known  to  the  prosecution  or  not 
I  think,  therefore,  for  the  several  reasons  stated,  the  evidence 
offered  was  erroneously  rejected. 

After  the  evidence  was  closed,  the  prisoner  was  called  by 
his  counsel  to  make  a  statement  under  the  statute.  ThiB 
statement  went  strongly  to  corroborate  the  facts  offered  to  be 
shown  by  the  evidence  rejected.  The  prisoner's  counsel  re- 
quested the  court  to  charge  that  the  prisoner's  statement  was 
for  the  consideration  of  the  jury;  that  they  should  receive  it 
as  evidence  in  the  cause,  and  give  it  such  credit  as,  under  the 
circumstances,  they  believed  it  entitled  to;  which  the  court 
refused,  and  the  prisoner's  counsel  excepted.  But  the  court, 
in  this  connection,  did  charge  that  the  statement  could  not 
be  received  in  relation  to  matters  of  defense  excluded  by  the 
court,  the  conduct  of  Hunt  and  the  prisoner's  wife;  but  that 
where  there  were  facts  and  circumstances  in  relation  to  the 
commission  of  the  offense,  the  jury  might  consider  the  prison- 
er's statement  in  considering  the  evidence^  and  give  it  such 
weight  as  they  thought  proper. 

The  only  substantial  error  of  the  court,  in  relation  to  this 
'^  statement,"  is  that  which  grew  out  of  the  exclusion  of  the 
evidence,  and  was  the  natural  consequence  of  that  error.  All 
he  intended  to  say  was  that  the  statement  might  be  considered 
by  the  jury  so  far  only  as  it  had  any  bearing  upon  the  case; 
but  that  so  far  as  it  related  to  the  conduct  of  Hunt  and  the 
prisoner's  wife,  it  had  no  such  bearing.  It  was  thus  far 
erroneous;  but  in  other  respects  substantially  correct.  It  is  of 
little  consequence  whether  the  statement  be  called  evidenoOi 
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or  by  some  other  name.  It  is  not  evidence  within  the  ordinary 
acceptation  of  that  term,  because  not  given  under  the  sanction 
of  an  oath,  nor  is  the  prisoner  liable  for  perjury  or  to  any  other 
penalty,  if  it  be  false;  nor  can  a  full  cross-examination  be  en- 
forced. Yet  it  is  clear  the  jury  have  a  right  to  give  it  such 
tredity  in  whole  or  in  part,  as  under  all  the  circumstances  they 
•'nay  think  it  entitled  to. 
The  judgment  should  be  reversed,  and  a  new  trial  granted. 

Habtin,  C.  J.y  and  Campbsll,  J.,  concurred. 

MANNiNay  J.y  filed  a  dissenting  opinion. 

DnriNcnoN  bstwuv  Ihthvt  to  Knj.  and  Ihthvt  to  MuBDiat  HaU 
V.  Siale^  76  Am.  Dea  617;  oomparo  Sarah  v.  Suue^  61  Id.  644. 

Cboonal  Eyibbncx— BxntDur  ov  Proof:  State  v.  Sndth,  64  Am.  DoOi 
678;  HIghi  ▼.  UniUd  Statei,  43  Id.  111. 

Maligb  AiOBKTHOVOBT,  DiFUViTiONy  sia:  ComnumweoUh  v.  York,  43  Am. 
Dec  373;  CcmmanweaUh  y.  Webiter,  62  Id.  711;  State  ▼.  HUdreth,  61  Id.  864; 
McDameU  v.  State,  47  Id.  03;  MtCkyy  v.  Stale,  78  Id.  620,  629,  note. 

What  Provocatiom  MmoATis  Intxntional  Killing  to  MANSLAUOBTUtt 
State  y.  Johnnn,  36  Am.  Deo.  742;  StaU  y.  HiU,  34  Id.  896;  McWhirV»  Com^ 
Feiyuton*4  Case,  46  Id.  196;  StaU  y.  John,  49  Id.  396. 

Manslaughter  Dxrano):  Sutcliffe  y.  State,  61  Am.  Deo.  469;  Anthony  y. 
State,  33  Id.  143;  CammonweaUh  y.  Webster,  52  Id.  711. 

Cttatigns  ot  thb  principal  0A8R  are  as  follows,  and  to  the  points  statedt 
The  burden  of  proof  in  a  criminal  case  ia  upon  the  prosecution  to  establish 
the  conditioiui  of  guilt:  People  y.  Oarbutt,  17  Mich.  22.  And  it  is  not  only 
the  right  hut  the  duty  of  the  prosecution  to  show,  generally,  the  transaction 
as  a  whole,  its  nature,  and  its  objects,  whether  its  tendency  should  be  to 
i^ow  the  guilt  or  innocence  of  the  defendant:  Patten  y.  People,  18  Id.  327; 
Pwple  y.  Marble,  38  Id.  124;  Thomas  y.  People,  30  Id.  312.  The  particular 
intent  charged  must  be  proyed  to  the  satisfaction  of  the  jury,  and  no  intent 
Is  law,  or  mere  l^gal  presumption,  differing  from  the  intent  in  fact,  can  be 
allowed  to  supply  the  place  of  the  latter:  Roberte  y.  People,  19  Id.  416.  Ai 
to  what  proyocation,  and  what  degree  of  excitement  or  confusion  of  mind,  will 
reduce  a  homicide  to  manslaughter,  as  weU  as  the  nature  of  the  circumstances 
which  will  render  it  excusable:  People  y.  Lilley,  43  Id.  527;  Hurd  y.  People, 
f6  Id.  412.  And  as  to  the  distinction  between  ciyil  and  criminal  cases  in 
regard  to  legal  presumptions:  Hamilton  y.  People,  29  Id.  193. 

Tex  principal  case  is  distinguishxd  in  Banker  y.  People,  37  Mich.  8^ 
■ad  the  principle  deduoible  therefrom  stated  to  be  that  "  the  proeecutor  in  a 
criminal  case  is  not  at  liberty,  like  a  plaintiff  iu  a  civil  case,  to  select  out  a 
part  of  an  entire  transaction  which  makes  against  the  defendant,  and  then  to 
put  the  defendant  to  the  proof  of  the  other  part,  so  long  as  it  appears  at  all 
probable  from  the  eyidenoe  that  there  may  be  any  other  part  of  the  transac- 
tion nndiselosed;  especially  if  it  appears  to  the  court  that  the  eyidenoe  of  the 
ether  portion  ia  attainable."  It  was  further  said  that  the  case  is  "really 
aimed  at  a  suppression  of  eyidenoe,  and  does  not  decide  that  all  the  witnessea 
to  a  transaction  must  necessarily  be  called  by  the  prosecatioa " :  Id.;  and 
oompare  Hurd  y.  People,  25  Id.  406. 
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Columbia  Bank  v.  Jaoobs. 

LIO  HICRIGAH,  848.1 

Qbjbot  ov  Rboivtbt  Law  is  to  Protect  Pubchaskkb  a  Good  Faitb  lor 
a  yalvable  consideration  against  prior  secret  conveyaiioea. 

AVTAOHIVO    GrXDITOR  IS  MOT    PUBCHASKR  WITHIN   MXAinHO   OV  BbOIRBT 

Law,  and  cannot  claim  the  benefit  of  its  provisions  ontil  the  properly 
attached  has  been  sold  in  pnrsuanoe  of  law,  and  has  been  purchased  in 
by  him. 

Lr  Case  ov  Gontetanob  bt  Deed  Absolute,  and  Wbitten  Dbveasahoi 
Back  bt  Gbamtbe;  and  the  former  is  recorded,  bnt  the  latter  is  not^ 
raoh  nnrogistered  defeasance  is  not  void  under  the  Michigan  statute 
(Comp.  Laws,  sec.  2761),  except  as  to  purchasers  for  a  yalu^le  ooosid- 
eration,  without  actual  notice  of  its  existence. 

MiamoAN  Statote  RsQinBiKo  Attachment  Levt  to  bb  Filed  jx  Reois- 
trt  ov  DEEns,  in  order  to  giro  it  any  force  as  a  lien  (see  Comp.  Laws, 
sec*  4761),  contained  no  proyision  giving  such  lien  priority  over  pre-ez* 
isting  rights  of  third  persons. 

Imtbbbst  or  Mobtqaoee  ik  Lands  is  vot  Subject  to  Attacriiebvl 

The  opinion  Bufficiently  Btates  the  case. 

0.  E.  Handj  for  the  complainant. 
C  /.  Walker^  for  the  defendant. 

By  Court,  Manning,  J.  The  bill  is  to  remove  a  cloud  on 
the  title  of  Cyrus  H.  Jacobs  to  lands  attached  aa  his  by  com- 
plainant, before  proceeding  to  sell  the  same  on  execution  in 
the  attachment  suit;  the  alleged  cloud  consisting  in  a  claim 
the  defendant  Rebecca  S.  Jacobs,  wife  of  the  said  Cyrus  H. 
Jacobs,  has  to  the  land  in  question,  under  a  conveyance 
thereof  to  her  by  her  husband,  in  nature  of  a  post-nuptial  set- 
tlement, or  separate  provision  made  for  her  by  her  husband. 
To  entitle  complainant  to  the  relief  asked,  two  things  must  be 
established:  1.  An  attachable  interest  in  the  land  in  question 
in  Cyrus  H.  Jacobs  previous  to  the  conveyance  to  his  wife; 
and  2.  The  invalidity  of  the  post-nuptial  conveyance,  for  tho 
purpose  stated,  in  a  court  of  equity. 

It  appears  from  the  pleadings  and  proo&  that  the  lands  at- 
tached were  conveyed  by  George  B.  Russell  and  wife  to  Cyrus 
H.  Jacobs,  as  security  for  ten  thousand  dollars  Russell  loaned 
of  Jacobs, — Russell  at  the  time  giving  his  bond  for  the  ten 
thousand  dollars,  and  Jacobs  executing  and  delivering  to  Rus- 
sell a  writing  stating  that  the  conveyance  was  given  as  security 
for  the  loan,  and  promising  to  reconvey  the  land  on  the  pay- 
ment of  the  ten  thousand  dollars  and  interest.  The  convey- 
ance and  defeasance  taken  together,  and  construed  as  one 


July,  1862.]         Columbia  Bank  t;.  Jacobs.  793 

infilrumeiit,  are  a  mortgage,  and  nothing  more.  This  is  con- 
ceded; and  the  first  of  the  two  questions  to  be  considered  in- 
volves the  effect  to  be  given  to  an  unregistered  defeasance, 
where  the  property  has  been  attached  without  actual  notice  to 
the  attaching  creditor  of  the  defeasance. 

The  conveyance  from  Russell  to  Jacobs  was  recorded,  but 
the  defeasance  was  not;  and  the  bank  insists  it  had  no  knowl- 
edge of  the  existence  of  the  defeasance  when  the  land  was  at- 
tached, and  that  it  therefore  has  a  lien  on  the  land  for  the 
payment  of  its  debt,  discharged  of  the  defeasance,  and  of  all 
rij^ts  growing  up  under  it. 

"When  a  deed  purports  to  be  an  absolute  conveyance  in 
terms,  but  is  made,  or  intended  to  be  made,  defeasible  by  force 
of  a  deed  of  defeasance,  or  other  instrument  for  that  purpose, 
the  original  conveyance  shall  not  be  thereby  defeated  or 
affected,  as  against  any  person  other  than  the  maker  of  the 
defeasance,  or  his  heirs  or  devisees,  or  persons  having  actual 
notice  thereof,  unless  the  instrument  of  defeasance  shall  have 
been  recorded  in  the  registry  of  deeds  of  the  county  where  the 
lands  lie":  Comp.  Laws,  sec.  2751. 

This  section  must  be  construed  with  the  other  sections  in 
the  same  chapter,  providing  for  the  registry  of  conveyances  "of 
real  estate,  and  must  be  understood  as  declaring  all  such  deeds 
of  defeasance  or  other  instruments  void  when  not  recorded, 
against  purchasers  for  a  valuable  consideration  without  actual 
notice  of  their  existence.  The  registry  law  is  for  the  protection 
of  purchasers  in  good  faith  for  a  valuable  consideration,  against 
prior  secret  conveyances.  It  makes  no  mention  of  attaching 
or  judgment  execution  creditors,  who  must  stand  on  their 
common-law  or  statutory  rights,  independent  of  the  registry 
statute.  They  are  not  purchasers  within  its  meaning,  and 
cannot  claim  the  benefit  of  its  provisions  until  the  property 
attached  or  levied  on  has  been  sold,  in  pursuance  of  law,  and 
has  been  purchased  in  by  them.  Then,  and  not  before,  they 
are  purchasers  within  the  statute,  and  entitled  to  all  its  bene- 
fits. 

The  attachment  law  provides  that  *'real  estate  shall  be 
bound,  and  the  attachment  shall  be  a  lien  thereon,  from  the 
time- when  it  was  attached,  if  a  certified  copy  of  the  attach- 
ment, with  a  description  of  such  real  estate,  shall  be  deposited 
fai  the  office  of  the  register  of  deeds  in  the  county  where  the 
■ame  is  situated,  within  three  days  after  such  real  estate  was 
attached,  otherwise  such  attachment  shall  be  a  lien  thereon 


794  Columbia  Bank  v.  Jacobb.  [Mich. 

only  from  the  time  when  such  certified  copy  shall  be  bo  depos- 
ited ":  Comp.  Laws,  sec.  4761. 

This  section,  when  it  has  been  complied  with,  only  gives  the 
attaching  creditor  a  lien  on  the  land  attached.  Unlike  the 
registry  law,  it  in  no  circumstances  gives  such  lien  a  priority 
over  pre-existing  rights,  as  its  object  is  not  like  the  registry 
law  to  protect  purchasers,  but  to  secure  the  property  attached 
to  satisfy  any  judgment  the  party  suing  out  the  attachment 
may  afterwards  obtain  against  the  defendant  in  attachment 
It  is  a  lien  to  the  same  extent  as  a  levy  on  the  land  with  an 
execution  would  be  a  lien,  provided  a  judgment  is  obtained 
in  the  attachment  suit,  and  a  bond  has  not  been  given  for  the 
release  of  the  property,  as  provided  for  in  the  other  sections  of 
the  act, — sectionB  4754, 4755, 4756.  A  lien  to  this  extent  was 
necessary  to  give  effect  to  the  attachment  proceedings,  which 
otherwise  might  be  rendered  nugatory  by  a  sale  of  the  prop- 
erty before  judgment  by  the  defendant  in  attachment.  While 
the  statute  takes  from  the  debtor  his  right  to  sell  or  make 
other  disposition  of  the  property  to  the  prejudice  of  the 
attaching  creditor,  it  in  no  way  interferes  with  the  previously 
acquired  rights  of  third  persons. 

*  Jacobs's  interest  in  the  land  attached,  as  shown  by  the 
defeasance,  was  that  of  a  mortgagee,  which  is  not  attachable; 
and  complainant,  not  being  a  purchaser  for  a  valuable  consid- 
eration without  notice  of  the  defeasance,  is  not  in  a  position  to 
question  the  validity  of  the  transfer  of  the  mortgage  interest 
by  Jacobs  to  his  wife.  It  is  unnecessary,  therefore,  for  us  to 
go  into  this  part  of  the  case,  and  improper  that  we  should  do 
so,  if  the  rights  of  Mrs.  Jacobs  are  to  be  drawn  in  question 
without  the  proper  parties  before  usi 

The  decree  of  the  court  below  dismissing  the  bill  is  afflrmedy 
with  costs. 

Mabtin,  C.  J.,  and  Campbell,  J.,  concurred. 

Ghbistianct,  J.,  was  absent. 

liiBN  OF  Attachicent — Pbiobitt:  See  Baberti  ▼.  Bmtme,  89  Am.  Dee.  ei4| 
Heppy.  Ohver,  35  Id.  206;  KennonT.  FkkBn,44ld,  776;  Bigehwv.  TofSi, 
60  Id.  264;  Holmn  ▼.  HoXL,  77  Id.  444. 

Ths  fbinoipal  C3ASX  IS  ciTSD  to  the  points  named  in  the  following  cueR 
A  mere  attachment  leyy  does  not  give  to  the  creditor  any  rights  analogou  to 
those  of  a  bonajide  pnrdiaser,  within  the  registry  laws:  JiSktr  ▼.  BaitaKif  tf 
Mich.  138;  French  y.  De  Btno,  38  Id.  712.  A  reooid  is  not  notice  for  sqy 
purpose  when  not  made  so  by  statute:  Id.  711;  Buritm  ▼.  Martt^  UL  76i 
Hie  r^gistiy  laws  speoifically  point  out  the  danger  to  wliioh  tiie  par^  fyliqf 
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4o  raoord  hia  title  is  exposed,  and  the  courts  cannot  extend  it  by  oonstnio- 
tkn:  Smith  t.  WwUkanB,  44  Id.  244.  Assignment  for  benefit  of  creditors  is 
not  aydded  by  a  sabsequent  attachment  levied  before  the  assignment  could 
be  pat  on  record:  Pakner  t.  Maaon^  42  Id.  163. 

Tbx  FBorciPAL  OASX  18  DISTIN0UI8HID  in  Atwood  ▼.  Bearm,  45  MidL  471t 
^le  Utter  holding  that  the  sheriff's  certificate  of  a  sale  on  exeoation,  when 
put  npon  record,  is  constmctiye  notice  to  subseqaent  purchasers,  under  act 
123^  Public  Acts  1875,  although  the  act  docs  not  in  express  terms  declare 
that  such  record  shall  be  construotiye  notice.  It  is  also  observed  that  the 
oout  **  do  not  understand  the  principal  case  as  holding  that  the  person  bid- 
ding off  the  property  at  an  execution  sale  would  not  be  a  purchaser  until  he 
had  received  a  sheriff 'sdeedy  evenif  such  question  were  material  in  the  0880"! 
Id.472. 


Tbudo  v.  Andbbson. 

[10  MlCmOAM,  867.] 

ftn&  Of  Sxiumioirs  is  Bbmxdt  or  Pabtt  Aoobdbvxd  bt  Ant  Buuko  ov 
OouBT  on  Trial  without  Jusy,  which  would  affect  the  oonclusions  oC 
Hct,  as  upon  the  admission  or  rejection  of  evidence;  but  when  the  only 
error  alleged  is  that  the  finding  of  facts  does  not  support  the  judgment 
no  exceptions  are  necessary,  as  the  finding  itself  becomes  a  part  of  the 
record,  and  presents  the  question  as  fully  as  it  could  be  presented  by 
exceptions. 

Jvdob's  FiHDiiro  or  Facts  should  Stats  Gonolusioks  or  FAOiSy  and  not 
merely  evidence  tending  to  prove  them. 

Amotdhxitt  or  Assignmxnt  or  Ebbobs  waii  Pxbmitted  at  Hbabibo,  where 
the  objection  to  the  assignment  was  purely  t4»chnical,  and  it  was  appar- 
ent that  the  defendant  in  error  could  not  have  been  misled  as  to  the 
question  intended  to  be  raised. 

AoBNT  IS  not  Atjthobizxd  to  Exohanob  Pbofkbtt  under  a  simple  authority 
to  sell  the  property. 

AOBNT  CANNOT  BATinT  ACT  DONB  BT  HtMHBI.F  OB  SkBVANT  BBT(KID  SCOFB  OV 

AoBNOT,  SO  as  to  bind  the  prinoipaL 
Ownbb  or  Pbofbbtt  mat  Maintain  Bbflbviv  thbbbfob  without.  Pmyiopb 
Dbxand^  where  the  person  in  charge  of  the  property  disposes  of  it  with* 
out  authority,  and  notwithstanding  the  property  is  in  the  hsnds  of  a  5oMl 
Jide  purchaser  without  notice  of  the  real  owner's  title. 

Plaintiff  replevied  of  defendant  a  horse.  The  cotirt  tried 
the  case  without  a  jury,  and  found  as  facts  that  the  plaintiff 
owned  the  horse  in  question  in  July,  1860;  that  he  left  it 
in  charge  of  one  McAlister  to  be  sold,  and  that  MoAlister's 
servant  exchanged  it  for  another  horse;  that  McAlister  condi- 
tionally sold  the  horse  so  received  in  exchange  (suspected  by 
him  to  be  stolen),  and  aftewards  refunded  the  purchase-money 
to  the  buyer  on  assurance  that  the  alleged  owner's  claim  was 
^^all  right";  that  the  horse  in  question,  after  the  above  ex* 
change,  finally  passed  into  the  hands  of  the  defendant,  a  bona 
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fide  purchaser,  and  was  replevied  by  the  plaintiff;  that  after 
he  was  taken  on  the  writ,  and  before  service  on  the  defendant, 
McAlister  demanded  the  horse  as  his,  but  no  other  demand 
was  made.  The  conclusion  of  law  upon  these  facts  was,  thai 
the  transaction  passed  the  title  to  the  horse  in  question,  unless 
the  horse  received  in  exchange  was  stolen,  or  unless  the  plam« 
tiff  disafiSrmed  the  transaction;  and  the  case  fails  to  show  that 
the  horse  received  in  exchange  was  stolen,  and  there  is  noth- 
ing in  the  case  showing  that  the  plaintiff  disaffirmed  the 
transaction.  Also,  that  a  demaind  by  the  plaintiff  before  ae- 
tion  was  indispensable.  Judgment  upon  the  finding  was  ren- 
dered for  the  defendant,  and  plaintiff  assigned  for  error  that 
the  finding  of  facts  and  law  by  the  court  did  not  support  the 
judgment  entered.  No  exceptions  were  taken  to  the  rulings  of 
law  embodied  in  the  finding. 

DougUiss  cmd  Andrews^  for  the  plaintiff  in  error. 

E.  C,  Hinsdale  and  C,  A.  Kenty  for  the  defendant  in  erm 

By  Court,  Christiancy,  J.  It  is  insisted  by  the  counsel  fiv 
the  defendant  in  error  that,  as  no  exception  was  taken  in  the 
court  below  to  the  rulings  of  law  embraced  in  the  finding,  this 
court  will  not  now  inquire  into  the  propriety  of  anything  in 
the  decision. 

Doubtless  any  ruling  of  law  which  might  affect  the  finding 
of  facts,  as  upon  the  admission  or  rejection  of  evidence,  must 
be  brought  before  the  court  by  exception,  as  upon  a  trial  be- 
fore a  jury.  Such  ruling  of  law  would,  in  the  language  of  the 
ninetieth  rule  of  the  circuit  courts,  be  *'  embodied  in  the  find- 
ing of  facts."  But  when  the  only  question  is  whether  the  facts 
found  support  the  judgment,  the  general  conclusion  of  law 
from  all  the  facts  found  can  with  no  propriety  be  said  to  be 
embodied  in  the  finding  of  facts,  but  is  merely  the  result  to 
be  deduced  from  it;  and  in  such  case,  the  finding  of  facta 
must,  on  principle  as  well  as  by  the  rule  cited,  be  treated  as 
a  special  verdict;  and  no  exceptions  are  necessary,  as  the  rec- 
ord itself  presents  the  question  as  fully  as  it  could  be  presented 
by  exceptions.  The  object  of  the  statute  and  of  the  rule  was 
to  give  to  the  parties  the  same  facilities  for  review  in  an  a{h 
pell  ate  court,  whether  the  trial  at  the  circuit  should  be  by  the 
court  or  by  a  jury. 

But  it  is  urged  that  this  decision  is  in  conflict  with  the  de- 
cision of  this-  court  in  Sweetzer  v.  Meadj  6  Mich.  109.  There 
is  no  such  conflict.    By  reference  to  the  record  and  the  biidi 
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(neither  of  which  appear  in  the  report),  it  will  be  seen  that 
there  was  a  bill  of  exceptions  setting  out  the  evidence,  to  a 
small  portion  of  which  only  exceptions  were  taken,  as  well  as 
to  the  exclusion  of  other  t^timony  offered.  There  was  also  a 
finding  of  facts  by  the  court,  and  an  amendment  to  the  find« 
ing;  and  we  were  asked  to  pass  upon  the  whole  evidence, 
which  would,  in  effect,  have  been  a  review  of  the  judge's  find- 
ing; and  it  was  held  that  we  could,  in  such  case,  only  regard 
the  exceptions  taken  at  the  trial,  and  the  further  question, 
whether  the  judgment  conformed  to  the  finding;  in  other 
words,  whether  the  facts  found  authorized  the  judgment 
given.  The  language  of  the  opinion  cited  by  counsel  has  no 
reference  to  the  particular  question  here  involved. 

But  it  is  further  objected  on  behalf  of  the  defendant  in  error 
that  the  assignment  of  errors  is  not  sufficient  to  raise  the  ques- 
tion, as  upon  a  special  verdict.  The  twelfth  rule  of  this  court 
requires  all  assignments  of  error  to  be  special.  The  only  as- 
signments in  this  case  are:  1.  The  general  assignment;  and 
2.  ''That  the  written  finding  of  facts  and  law  J)y  the  circuit 
judge  does  not  support  the  judgment.^'  Technical  accuracy 
would  have  required  the  assignment  to  be  **that  the  finding  of 
facts  did  not  support  the  judgment."  But  on  looking  at  the 
record  and  the  assignment,  we  are  satisfied  such  was  the  in- 
tention of  the  assignment,  and  that  the  defendant  in  error 
could  not  have  been  misled  as  to  the  question  intended  to  be 
raised;  and  considering  the  objection  as  purely  technical,  we 
gave  the  plaintiff  in  error  liberty  to  amend,  or  to  have  the  rec- 
ord considered  as  amended.  We  must  therefore  consider  the 
case  upon  the  finding  as  upon  special  verdict. 

The  court  found  as  a  fact  that  the  plaintiff,  in  July,  1860, 
was  the  owner  of  the  horse  in  question;  and  to  warrant  the 
judgment  in  favor  of  the  defendant,  it  must  appear:  1.  That 
the  property,  or  the  plaintiff's  riglit  of  possession,  had  been 
divested;  or  2.  We  must  be  satisfied  that  the  court  below 
was  right  in  holding  that  a  demand  of  the  property  was  neces- 
sary before  the  institution  of  the  suit.  To  authorize  the  judg- 
ment on  the  first  ground,  the  court  must  have  found,  as  a  fact, 
the  ratification  by  the  plaintiff  of  the  exchange  made  by  the 
servant  of  his  agent,  and  of  the  subsequent  conditional  sale  by 
McAlister  of  the  horse  received  in  exchange;  for  the  simple 
authority  of  McAlister  to  sell  the  horse  for  the  plaintiff  would 
not  have  authorized  the  exchange,  if  made  by  McAlister  him- 
self, much  less  when  made  by  his  servant;  and  the  conditional 
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sale  of  the  horse  received  in  exchange  could  in  no  way  bind 
the  plaintiff,  unless  ratified  and  adopted  by  him.  But  while 
the  finding  sets  forth  the  particular  facts  and  circumstances  in 
evidence  with  more  particularity  than  necesssary,  and  is  there- 
fore thus  far  more  in  the  nature  of  evidence  than  of  a  finding 
of  facts,  it  £uls  entirely  to  find  directly  the  fact  of  ratification, 
or  any  fact,  or  state  Of  facts,  which  would  in  law  constitute 
such  ratification.  Certain  facts  are  set  forth  in  reference  to  a 
conditional  sale  made  by  McAlister  of  the  horse  received  by 
his  servant  in  exchange  for  the  plaintiff's  horse;  but  these 
facts,  though  probably  with  others  considered  by  the  judge  as 
circumstances  tending  to  the  proof  of  ratification,  cannot  be 
treated  as  a  finding  of  that  fact  by  the  court  If  admissible, 
and  sufficient  to  authorize  the  inference  of  ratification,  they 
were  certainly  no  more  than  mere  evidence,  and  it  was  for 
him  to  draw  the  inference.  A  finding  of  facts  should  set  forth 
the  facts  found,  not  merely  the  evidence  tending  to  prove  them. 
Upon  a  special  verdict,  the  court  can  draw  no  mere  inference 
of  fact  which  the  jury  have  failed  to  draw  from  the  evidence. 
But  we  see  nothing  in  this  evidence  which,  without  other  fiicts 
not  found,  could  even  tend  to  the  proof  of  ratification,  as  the 
plaintiff  himself  does  not  appear  to  have  had  any  connection 
with  the  conditional  sale,  nor  even  to  have  been  informed  of 
it,  either  before  or  after  the  transaction.  And  an  agent  can- 
not ratify  an  act  done  by  himself,  or  his  servant,  beyond  the 
scope  of  the  agency,  so  as  to  bind  the  principal;  otherwise  an 
agent  might  enlarge  his  own  powers  to  any  extent,  without 
his  principaPs  consent. 

It  remains  only  to  inquire  whether  a  demand  was  necessary 
before  bringing  suit.  This  must,  we  think,  depend  upon  the 
question  whether  the  taking  by  the  defendant  was  lawfbL 
The  finding  of  facts  sufficiently  shows  that  the  original  taking 
by  the  party  with  whom  the  exchange  was  made  by  McAlis- 
ter's  servant  was  unlawful  and  wrongful,  whether  the  horse 
given  in  exchange  was  stolen  or  not;  as  the  servant  who  made 
it  had  no  shadow  of  authority,  but  was  a  mere  stranger  to  the 
plaintiff.  The  plaintiff  had  not  given  to  his  agent,  McAlister, 
any  iTidicia  of  ownership  but  the  bare  possession,  to  enable 
him  as  agent  to  sell  the  horse;  but  not  even  the  possession  was 
ever  trusted  by  the  plaintiff  to  the  servant.  The  plaintiff, 
therefore,  appears  to  have  done  no  act,  and  to  have  been  guilty 
of  no  negligence,  calculated  to  mislead  others,  or  to  induce  a 
belief  that  even  McAlister  (much  less  his  servant)  was  the 
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owner,  more  than  generally  happens  in  the  ordinary  case  of 
leaving  property  in  the  hands  of  an  agent  for  sale.  Had  the 
ordinary  mode  of  doing  such  business  required  any  particular 
safeguard  for  the  protection  of  third  persons,  which  he  had 
omitted,  or  done  any  act  calculated  to  impose  upon  them,  and 
others  had  been  prejudiced  by  such  act  or  omission,  the  case 
might  have  been  different;  but  in  the  absence  of  all  such  proof, 
the  taking  by  the  person  who  received  the  horse  in  exchange 
being  unlawful,  those  who  received  the  possession  and  claim 
through  such  wrongful  taker  stand  merely  in  his  place,  and 
can  claim  only  in  his  right. 

Bat  the  counsel  for  the  defendant  in  error  insists  this  prin- 
ciple does  not  apply  to  a  purchaser  in  good  faith  and  without 
notice,  and  that  to  render  the  defendant  liable  to  a  suit  for  the 
property,  a  previous  demand  should  have  been  made.  This 
exception  to  the  principle  just  stated  seems  now  to  be  estab- 
lished in  the  state  of  New  York,  as  the  cases  cited  by  defend- 
ant's counsel  sufficiently  show;  and  the  authority  of  these 
cases  has  been  recently  followed  in  Indiana:  Wood  v.  CoheUj  6 
Ind.  455.  So  far  as  the  New  York  rule  does  not  depend  upon 
the  distinction  between  replevin  in  the  cepit  and  the  detinet^ 
it  seems  to  rest  upon  the  principle  that  '^a  man  who  innocently 
purchases  property,  supposing  he  should  acquire  a  good  title, 
ought  not  to  be  subjected  to  an  action  until  he  has  an  oppor- 
tunity to  restore  the  goods  to  the  true  owner." 

The  apparent  equity  of  this  rule  would,  on  first  view,  seem 
to  recommend  it.  But  upon  a  careful  examination,  its  justice, 
as  a  rule  of  law,  will  be  found  to  be  more  apparent  than  real, 
as  it  must  depend  upon  the  peculiar  circumstances  of  each 
particular  case;  and  its  injustice  would  be  manifest  if  applied 
to  a  ease  where  a  previous  demand  would  impose  a  serious 
inconvenience  upon  the  plaintiff.  It  is  not  easy  to  give  a  satis- 
factory reason  why  the  true  owner,  who  has  been  guilty  of  no 
wrong  or  negligence,  should  be  prejudiced  by  a  transaction 
between  the  wrongful  taker  of  his  property  and  a  third  person, 
or  how  such  transaction  can  impose  upon  him  a  new  obliga- 
tion. In  many  cases  a  previous  demand  would  impose  upon 
the  owner  a  serious  inconvenience,  and  in  some  cases  might 
be  equivalent  to  a  denial  of  his  right;  and  '4f  he  happened  to 
.find  in  whose  possession  his  property  lies,  a  demand  will  per- 
haps raise  an  alarm,  and  hurry  both  the  wrong-doer  and  the 
property  beyond  the  plaintiff's  reach  ":  Per  Bowen,  J.,  Barrett 
V.  Warren,  8  Hill,  360.    Why  should  the  right  of  the  plaintiff 
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to  recover  his  property  be  made  to  depend  upon  the  good  fSuth 
of  the  defendant,  when  that  good  faith  is  no  defense  against 
the  plaintifif 's  right  of  property  or  possession  when  a  previoiis 
demand  has  been  made?  The  principle  upon  which  the  New 
York  rule  rests  might  properly  have  some  weight  with  the 
court  upon  a  question  of  costs,  where  these  are  discretionary,  or 
might  justify  the  legislature  in  refusing  costs  to  the  plaintiff 
where  a  previous  demand  could  have  been  made  without 
serious  risk  or  inconvenience,  and  the  suit  has  been  brought 
without  such  demand.  But  we  think  the  principle  of  the  rule 
cannot  properly  be  extended  to  the  right  of  action. 

We  do  not  think  the  question  of  intent  or  good  faith  in  a 
party  receiving  possession  from  a  wrongful  taker  in  such  cases, 
and  where  the  owner  has  been  guilty  of  no  wrong  or  negli« 
gence,  can  have  any  bearing  upon  the  right  of  recovery  in  a 
civil  suit  for  the  property  or  its  value;  and  such  is  clearly  the 
weight  of  authority  both  in  England  and  the  United  States: 
See  cases  cited  by  counsel  for  plaintiff  in  error^  and  opinion 
of  Cowen,  J.,  in  Barrett  v.  WarreUy  3  Hill,  360,  and  cases  cited. 

The  taking  in  this  case,  as  shown  by  the  finding,  was  clearly 
a  trespass,  and  would  have  constituted,  of  itself,  a  conversion 
in  trover  without  proof  of  a  demand  and  refusal.  We  can 
see  no  greater  reason  for  a  demand  in  an  action  of  replevin 
under  our  statute.  The  New  York  Revised  Statutes  kept  up, 
in  the  writ  and  declaration,  the  distinction  between  replevin 
in  the  cepii  and  that  in  the  detinet;  and  this  distinction  seems 
to  have  been  thought  to  have  some  bearing  upon  the  question 
of  a  previous  demand  in  such  a  case:  See  Barrett  v.  Warren^ 
8  Hill,  360;  see  also  IngaUs  v.  Bvlhley,  13  HI.  315.  It  seems 
to  have  been  thought  that  a  defendant  could  not  be  said 
wrongfully  to  detain  the  property  in  such  cases  till  he  had 
refused  to  give  it  up  on  demand;  and  this  is  the  ground  tak^ 
by  the  defendant  in  error  here.  But  the  answer  to  this  is, 
that  our  statute,  so  far  as  regards  the  form  of  action,  recog- 
nizes no  distinction  between  replevin  for  taking  and  tiiat  fiff 
detaining;  but  the  action  is,  in  form,  in  all  cases  for  detaining 
only:  Comp.  Laws,  sees.  5010,  5028.  The  declaration,  there- 
fore, will  be  supported,  as  well  by  proof  of  an  unlawful  or 
wrongful  taking  as  of  a  wrongful  detention. 

The  judgment  must  be  reversed,  and  a  judgment  entered  in 
this  court  for  the  plaintiff,  for  six  cents  damages  and  the  ooste 
of  both  courts. 

The  other  justices  concurred. 
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Bills  of  Siuiptioh,  What  to  Cohtain,  rcx  Johmon  ▼•  /emdngs,  60 
▲m.  Deo.  323^  and  note;  Duggim  t.  Watmm,  Id.  660;  /Vrnifoy  ▼.  Parmiee, 
74  Id.  828;  how  ooortnied:  PermkUfr  ▼.  Kel^,  64  Id.  177;  DaimeU  ▼.  /oiMi^ 
63  Id.  194. 

OoNflrmuonoN  and  Eztknt  of  Agent's  Authobitt:  Wood  ▼.  McCain,  42 
Am.  Dea  612;  Opbm  y.  ^H^ott  Co.  jtfittt,  69  Id.  163;  Towle  ▼.  Leavitt,  66  Id. 
106;  ./byoe  ▼.  DvplesiU,  77  Id.  186;  Appleton  Bank  v.  MeOUvray,  64  Id.  92; 
Afte  T.  Jfartfn,  74  Id.  216;  Sac.  Fund  Soc  ▼.  Sav,  Bank,  78  Id.  390. 

Wmkn  DiMAin)  Ain>  Rkhtsal  hot  Nbcessart  in  Action  ov  Trovidi 
Bmd  T.  Pumphrty,  66  Am.  Deo.  714;  Hyde  y.  NahU,  38  Id.  608.  Demand 
•ad  refusal  as  eridenoe  of  oonTenion:  HcwokkiBr,  Hqfinan,  41  Id.  767;  M<iffm 
▼.  ScoU,  66  Id.  49;  DeaMY.  OdeU,2»X<^  628. 

Thb  fbinoipal  0A8X  IS  omD  to  the  first  point  stated  in  the  tyUabui,  in 
the  following  oases:  Amboy  etc  R,  R,  Co.  ▼.  Byerly,  13  Mich.  442;  Peabody 
T.  McAvoiy,  28  Id.  627;  Peek  t.  City  Nat.  Bank,  61  Id.  360;  and  is  cited  to  the 
seooad  pomi  stated  in  the  tyUiAu»f  in  Thomas  ▼.  Sprague,  12  Id.  123;  FeAMr- 
mm  T.  ^leeifl^  40  Id.  640;  Downey  y.  iliuinM,  43  Id.  66;  Eark  y.  Weetehetier 
Fwt  /m.  Cbw.  29  Id.  417.  It  is  cited  to  the  point  that  the  finding  of  facts  is 
to  be  ooosidered  as  in  the  nature  of  a  special  Yerdict,  in  Burk  y.  Webb,  82 
Ifiofa.  180;  Pedt  t.  OUyNaL  Bank,  61  Id.  360;  to  the  point  that  a  mere  in. 
IsMBoe  of  bue^  drawn  from  evidence^  cannot  be  conyerted  into  matter  of  law 
bj  osltlng  it  np  as  snch  in  the  finding,  in  Hogthhaamp  y.  Weeke,  37  Id.  426;  to 
His  point  that  the  appellate  court  cannot  supply  omissions  from  a  finding  d 
faot^  \fj  infersnces  and  presnmptions,  in  Brigge  y.  Panone,  39  Id.  404.  So 
It  is  dtsd  to  the  point  that  repleyin  will  lie  to  reooYcr,  eyen  from  a  5ofia  fide 
%  properly  which  had  been  taken  by  the  latter's  yendor  withoat  the 
or  anthori^  of  the  owner,  in  Pariah  y.  Morey,  40  Mich.  419;  and  to 
the  point  that  the  action  cannot  be  defeated  by  a  failure  to  make  a  prior  do- 
msad,  hi  Le  Boy  r.  Bad  Saginaw  City  Railway,  18  Id.  240;  BaUau  y.  O'Brien, 
SOUL  894;  WUkneyY.  MeConneO,  29  Id.  14;  AdamsY.  Wood,  61  Id.  414. 

Tnb  PBoroiPAL  CASE  u  DnrmfouiBmED  in  Campbell  y.  Quadbenbuah^  38 
Mieb.  flS|  Bodgen  y.  BrOtain,  89  Id.  479,  holding  that  repleyin  would  not 
11%  udsr  the  partionlar  state  of  facts  disclosed,  withoat  a  prior  demand. 

Ibat  AimuBiTT  ov  Aoxht  to  Smll  Ooom  is  not  anthority  to  oyohaiy 
in  bsrisr,  ass  Orgam  Confomy  y.  SUtrkey,  69  N.  H.  141 
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AcKvawLBMMora;  ^^pvty  mmj  take,  117. 

AsTAvoiiaaiT,  wbal  pfMiuMd  to  be,  632. 

AlflMALil^  liability  lor  faijnriea  done  by,  when  tnrned  loose  in  highway,  711, 

Awmr.    See  Grimiaal  Law. 

MmACHMMaTf  adioB  for  wroogfnl,  attorney's  fees  as  damages,  47 1«  471^ 

•etioa  for  wxaxgfnly  by  one  of  seyeral  defendants,  470. 

Mtion  for  wxaxgfnly  complaint  in,  470. 

•etIoa  for  wxaxgfnly  damages,  special  should  be  allege^  471. 

•etIoa  for  wrongfn],  defenses  in,  476. 

•etIoa  for  wrongfn],  evidence  in,  471. 

•etfton  for  imogfnl»  form  o(  469. 

•etfton  for  imogfnly  not  confined  to  snit  §m  htmi^  417. 

aetion  for  wrongful,  parties  to,  469. 

•otifln  for  wraogfnly  pleadings  in,  470l 

aetfan  for  wiongfol,  set-off  in,  475. 

ttttome/s  fee%  lecorery  of,  471,  473. 

boiid%  aotbn  on,  aoonies  immediately  on  btaaoh  of  ooAditioai,  4$7. 

boiid%  aotbn  €■»  defects  which  are  fatal*  475. 

boiid%  aotbn  on^  not  maintainable  till  validity  of  writ  is  determlaedi  Mk 

boiid%  adioB  on,  on  rdlontary  abandonment  of  snit^  460. 

bondi^  aetiflii  oq»  statutory  provisions  concerning,  467. 

notion  for  wrongfnl,  what  condusiTe  that  writ  iisBed  wrongfolly.  411^ 

buden  oC  proof  in  actions  for  wrongfal,  47S> 

damageo,  exemplary,  474. 

of,  472. 
r  specnlatiTo,  474. 

dtpreotation  of  property  as  an  element  of  damofi^  47& 

form  of  action  for  maliciona,  478. 

liability  for  seisnre  of  property  of  stranger  to  the  wiil^  47iL 

waliflioiis,  action  for,  476. 

malifflons,  aetion  for,  bnrden  of  proof  in,  477^ 

malifflofns,  action  for,  pleadings  in,  470. 

maHoions,  damagea  for,  470. 

probablo  oaaae  for,  477. 

MuLt  •^iw*^— «*«  to^  after  indictment  for  mnrder,  17. 

mAwni^M^  to^  nftar  indictment  for  mnrder,  evidence  wUeb  aaj  W  W^ 

ceivedy  87. 
■^'—M^  to^  beoanae  defendant  is  not  speedily  brenght  to  trial  iH 
■dnriaaion  to^  beoanae  Jory  disagrees,  60. 
■^*"''— «^  to^  beoanae  of  ill  health  of  deiwidani^  Ml 
admisaion  to^  in  cases  not  capital,  67. 
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Bail,  ^Aaihdaa  U^  whm  pwty  ii  aoeued  of  mnrdar  noi  of  the  finft4^pn% 
87. 
•nlmiiiiricin  to,  what  Bhonld  be  refnaed,  89. 

Ooff TRACT,  implied  and  ezpreBS,  eannot  exist  at  the  Hune  time^  29i, 
OoRfTmrnoNAL  Law,  statute  validatiiig  yoid  proceedings,  2S9. 
ComrxTANG^  by  attorney  in  fact,  authority  most  be  shown,  776. 

by  attorney  in  laot^  must  be  in  name  of  principal,  778. 

by  attorney  in  &ct|  must  be  in  same  form  as  other  deeds,  776L 

by  attorney  in  fact,  without  authority,  ratification  o^  how  maj  ba  aaiib 
776. 

by  married  woman,  her  name  must  appear  in  body  of  deed,  4991. 

rigned  in  principal's  presence  by  his  direction,  778. 
CmroBATioH,  certificates  of  stock  assigned  in  blank  are  not  nsgelhbii^  TML 

existenoe  of,  is  implied  from  nse  of  corporate  name^  868. 

liability  for  transferring  certificates  of  stock  to  one  not  Mrttltod  IteflH 
705. 

offer  to  become  shareholder,  when  revocable,  883^ 

president,  implied  powers  of,  137. 

ratification  by,  of  contract,  how  proved,  187. 

■absoription  to  stock  of,  acceptance  o^  whether  neosHaiyy  88lL 

■nbacriptian  to  stock  of,  action  by  oocporatian  npon,  894.^ 

■absoription  to  stock  of,  action  by  oorporatioii  vpoa  may  preeada  !■■§  ti 
certificate,  894. 

nbaoription  to  stock  o^  agreement  to  maks^  eetperatlen  whan  hnmi 
may  sue  upon,  892. 

■absoription  to  stock  o^  ayoiding  lor  fraud  in  obtaining^  401. 

■absoription  to  stock  o^  oonditiooal,  898. 

■absoription  to  stock  o^  conditional  waiver  o^  899. 

■nbaoription  to  stock  o(  oonstrnctioii  of,  is  for  the  ooori^  89lL 

■absoription  to  stock  o^  dififorence  between  and  agreoMnt  to 
for  stock  in  corporation  to  be  formed,  892. 

-mbooription  to  stock  o(  estoppel  to  deny  exjstsaee  of 

■absoription  to  stook  of,  form  o(  395. 

■absoription  to  stock  of,  fraud  in  obtainiog,  401. . 

■absoription  to  stock  o^  imposes  obligation  to  pay 
sessments,  893. 

■absoription  to  stock  o(  in  what  may  be  payable^ 

■absoription  to  stook  o^  irregularities  in,  895. 

sabsoription  to  stock  o(  must  be  in  writing,  896. 

■absoription  to  stock  o(  need  not  be  in  a  book,  896. 

■absoription  to  stock  of,  notice  to  pay,  is  not  prereqvisita  to 

■absoription  to  stock  of,  parol  evidence  to  vaxy  terms  of^  896. 

■absoription  to  stock  of,  payment  of  deposit  when  nssmitial  to^  887« 

sabsoription  to  stock  of,  release  from,  what  entities  sabscriber  to^ 

sabsoription  to  stock  of,  secret  agreements  conoeming^  400. 

subscription  to  stock  of,  statute  of  limitation  to  actions  on,  408. 

subscription  to  stock  of,  when  subscriber  becomes  stockholder, 

subscription  to  stock  of,  who  may  receive,  397. 

subscription  to  stock  of,  who  may  release  from,  899. 

subscription  to  stock  of,  withdrawal  from,  399. 
"OOVHTT,  liability  for  neglect  of  its  officers,  162. 
CuMZNAL  Law,  arson,  building  on  which  may  be  committed,  67-49L 

arson,  burning  accidentally  while  intending  to  commit  aaoflisr  uiJiiSb  9k 
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CtaovAL  Law,  anon,  bnzning  anotii6r  bnildliig  fbia  ilM  «M  flrd^  9k 

boinxng  building  not  intended  for  hab&titioa,  86^  67. 

baming  must  be  of  the  realty,  67. 
araoo,  boming  one's  own  house,  70. 
■non,  bnming  one's  own  house  while  possessed  by  angthw,  TH 

burning  shops,  bams,  and  onthonses,  68L 

burning  to  defraud  insurance  company,  6QL 

boming  unoccupied  dwelling,  68. 

burning,  what  sufficient,  66. 
anon,  burxiing,  whether  must  be  of  dweUing,  67. 

curtilage  of  dwelling  what  is  within,  68. 

defined,  65. 
tnon,  firing  jail  with  intent  to  escape,  66. 
anon,  firing  without  intending  to  destroy,  66. 

indictment  for  attempt  to  conmiit,  76. 

indictment  for,  burning  how  alleged,  74. 
arwm,  indictment  for,  degrees  of  crime,  76. 

indictment  for,  describing  property,  72. 

indictment  for,  intent,  bow  alleged,  73. 
anon,  indictment  for,  ownership  of  property,  how  oharged,  71. 
arson,  indictment  for,  place  of  commission  of  the  orime^  76. 
■noD,  indictment  for,  presence  of  human  beings  in  the  houo  bonad,  TIL 
■noD,  indictment  for,  value  of  the  property,  76. 

arson,  indictment  for,  where  building  is  occupied  by  diffamt  ptffaon^  71» 
anon  in  the  first  degree^  65. 
anon,  intent  of  the  act,  65. 
anon  is  an  ofiense  against  the  habitation,  68. 
arson,  jail,  burning  of,  69. 
anon,  malice  is  of  essence  of  crime  of^  66. 
anon,  who  may  commit^  70. 
burden  of  proof  is  always  on  the  prosecution,  791. 
burglary  cannot  be  committed  where  owner  fnraidiM  maani  to  ante  y» 

house,  367. 
eonTiot  may  recover  damagea  for  his  impriaonmanti  If  ftha  aoart  ^rffm§ 

him  had  no  jurisdiction,  369. 
exposing  property  to  be  stolen  for  purpoae  of  entn^ping  the  tidd^ 
iacilitiea  given  for  commission  of  crime  oonstituto  no  defanae^ 
plot  to  entrap  criminal  does  not  diminish  his  orime^  866. 

Dbtault  is  a  confession  of  the  truth  of  a  bill  in  chanoery,  844. 
tanznnoH  of  arson,  65. 

of  current  bank  bills,  263^  287. 

of  forthwith,  464. 

of  house,  68. 

of  parties,  632. 

of  treaty,  536. 
DlTOioi^  cruelty  as  a  ground  for,  93. 

intemperance  as  a  ground  for,  93. 
Dooi^  liability  of  owner  of  vicious,  183» 

property  in,  183. 
DuBBB,  threats  to  destroy  property,  iOft 

r,  inatancea  o^  374. 
ia  an  fattereat  in  land,  874. 
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BLionoir^  widoir  what  required  to  make,  216. 
BguiTT,  mkteke  of  law  aa  a  ground  for  rcdief,  140. 
liiATiB  Of  DaoKDXRTfl^  cUima  against^  what  aro^  lift. 

mor^pigea  agamst,  whether  most  be  presented  and  allowed,  14ft. 
Ktidxngi^  burden  of  proof  in  caaee  inyolving  atatate  of  Umitationa,  7tt-7A 

droomstantial,  what  wmitinl  to  rapport  oonyiotion  on,  603. 

djing  deduatioiia;  764. 

letter  nnaaawered,  693. 

objeotion  to,  when  cannot  first  be  raiaed  in  i^peUate  oooii^  800. 

ebjeotion  to^  when  moat  be  spedfie,  336. 

of  doooments  wQlfuUy  destroyed,  741. 

parol,  to  aifeofc  indonement^  764. 
SzaounoN  againat  property  after  exeeatlon  ule  and  before  ooof  eyiaw  ttM» 
nnder,  462. 

amendment  of,  281. 

damages  for  seudng  property  of  stranger,  when  oogfit  mI  ta  W  i» 
emplary,  96. 


Gvakdian'8  Sals,  irregalarities  in,  when  not  fatal,  224. 
Jorisdiotion  to  order,  how  acquired,  224. 
ward,  whether  mnst  be  made  a  party  to^  228^  230. 

HiftHWAT,  bay-window  may  not  project  oyer,  760. 
HomsTBAB,  oonyeyanoe  by  wife,  sofficiency  of,  492. 

estoppel  from  contesting  sale  by  failnre  to  objeot»  481^ 

occupation  is  essential  to,  497. 

purchase-money,  mortgage  on,  497. 
SviBANB  AND  Wm  Contracting  with  each  other,  764. 

Iv JVKonoK,  action  on  bond  b  exdusiye^  247. 
IvsuBAVGi,  alienation  to  ayoid,  664. 
entirety  of  poUcy  o^  664. 

ivDQM  not  liable  unless  he  acts  willfully  or  eoiTnptlj»  ftHl 
JmMiiUDBiT,  Uen  o^  after  execution  sale^  462. 

lien  of,  extending  by  extrinsio  eyidenoe^  497. 

lien  otf  foredoeure^  497. 
Jumr  Tbzal,  assessment  of  damages  after  default,  210. 

instruction,  erroneous,  not  cured  by  subsequent  oorred^  60ft. 

knowledge  of  jurors,  cannot  form  basis  of  yerdict,  266. 

knowledge  of  jurors,  how  far  may  be  applied  to  tiie  eyidenoe  gjtwm^ 

knowledge  of  jurors,  might  formerly  be  basis  for  their  yerdiot,  S66L 

knowledge  of  jurors,  respecting  character  of  witnesses,  267. 

jurors,  knowing  material  fact,  must  testify  thereto^  266. 

jurors  must  exercise  their  judgment  and  not  their  mere  wills,  SOO. 

jurors  mnst  not  arbitrarily  reject  eyidence  of  unimpeaohed  witnsii^ 

witnesses,  credibility  of,  jurors  must  pass  on,  266. 

witnesses,  jury  must  not  capriciously  rejeol  ttrttmouy  ol^  266. 

witnesses,  when  court  or  jury  may  properly  dfanfMd  eridsnea  «(  m 

LiBn,  adultery,  what  words  impute,  343w 

LzoiNss,  coupled  with  interest^  is  not  reyooabk^  874. 

parol,  ia  not  assignable,  374. 
Loor,  yendors,  not  assignable,  166. 

yendors,  waiver  of,  166. 
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1«R  l|o*%  MttoB  at  Uw  agaiiist  ladofMr,  71ft. 
hnATK,  dMd  ^  ii  inopenkthre  nnlw  ntifisd,  71€l 

Maitdamus  la  not  a  writ  of  ri|iht^  647. 

MABBuai  Brtlehxbt,  oontnot  of  woman  to  reUDqaldi  Imv  Aim  li 

hntbaad'i  Mfeato  will  bo  onforood,  7ift. 
MisnBy  liability  to  ooo  Mrraat  for  nogligeiioe  of  aaollMry  IMi 

test  to  dfftgf"^^*^  wbothor  volation  of  nuuitw  and  tHTMit  iiditik  6Nb 
lfAT»  wbon  oqniralent  to  shall,  848. 
MmTAMM,  reforming  oontract  for*  861. 
MomaAOiy  deooriptilfln  of  property4n  ohattol»  ftl8l 

axooated  in  another  state  on  ohattels^  ttOl 

to  seeoie  fatore  advanoesy  174. 
MvnoiPAL  OoxpOBATiOH,  charter  ^  persons  deaUag  with  wul  ^fkM 
oi;  107. 

hospital,  liability  for  aots  and  n^gleots  of  oOosn  ^  188L 

iHlnance  ci^  prohibiting  fast  driving,  671. 

powers  mnst  be  ezeoated  in  mode  preseribedt  107. 

futmtum  fiterMtt;  when  not  liable  on,  107. 

ratification  by,  of  contracti  108. 

sewers,  action  for  neglect  to  repair,  688. 

sewers,  powers  of  officers  in  locating,  are  quaai  jiidiol4  Mb 

streets,  allowing  nse  d^  for  railway,  810. 

streeti^  actions  against  railway  corporations  for  nsing^  816L 

Uafaility  to  property  owners  for  grading,  809. 

■atmablb  Steiaiis.    See  Watibooubsbs. 

ihwKm,  Taoating  by  acceptance  of  incompatible,  405. 

I^DfWBBy  ooof erred  by  statute^  mnst  be  exeroiied  in  mods  presoribed,  167. 
firwxE  ov  Attubami,  conTcyanoe  ezeoated  nnder,  formalitise  leqnlitdt  1ML 

ooBT^yance  exeoated  nnder,  mnst  be  in  name  of  prindpalp  778b 

coBstmotion  ol^  777. 

delegating  power  conferred  by,  777. 

Joints  whether  anthoriieo  act  for  one  only,  777. 
fteBAm  OouBa;  collateral  attack  on  decrees  oi;  80^  681. 

EaniB^ftTy  borden  of  prod^  in  action  for  setting  property  on  fin  bj  SMapiBg 
of  sparks,  260. 
fai%  nca-payment  d^  as  a  defense  to  actions  for  injsoiei  sBstalnirf  hf 

888. 


t,  retom  d^  when  and  on  whom  conohisiTe^  676. 
WtJkMDEMp  malice  ol^  is  question  for  the  jnry,  66. 

words  spoken  1^  coonsel,  or  party,  in  condactiBg  a  oaass^  661 
■BAXIITB  ov  LmiTATiON,  burden  d  prod^  cases  hddiag  it  to  be  on  f»^*^ 
7SB. 
boiden  d  prod  is  generally  on  defendant^  726. 
boiden  d  prod  d  facts  removing  bar  d  the  statnte^  726. 
boiden  d  prod  where  benefit  d  exceptions  is  claimed,  726. 
r,  IcBgsry  d  name  d  prineipal  or  d  another  sorety. 


fkUOBAPH  OoKPAHT,  delay,  liability  for,  616. 

doty  of,  to  send  messages  in  the  order  d  their  '^^rp^ftf^  Of. 


806  IirDKX  TO  THE  Nom. 


Tbjmmatb  Oompant,  duty  of,  to  Mire  aQ  applkaaH  AT. 

liability  of,  for  trvad  of  iti  aervmntii  616. 

liability  o^  for  awiding  forged  or  frandaleat  iiMiwiga»  616L 

■eerecy  of  meaiagw,  duty  to  proMrre,  617. 
TBTAirr  HI  Comov,  ejaetment  may  be  maintained  by,  107. 
TimaTzn^  conflict  between  and  atate  oonatitatkna,  688. 

defined,  686. 

from  wkat  time  take  tiS&c^  686,  687. 

lawa,  when  deemed  to  be,  686,  637. 

preoedenoe  of,  over  prior  atatatea,  588. 

preoedenoe  of  iiibaeqnent  acta  of  Odbgraaa  of«r,  6n. 

aelf-execnting,  637. 

atate  cannot  control,  688. 

Tiolation  of;  when  a  politioal  and  whan  a  Jndiolal  qtrnMam^  §&k 

with  Indian  tribea,  636. 
I!UBPJUBs,  oo-tenant^  liability  of,  780. 

DauBT,  agreement  to  ecmipoand  intereati  786i 
bonus  to  procare  loan,  736. 
def enae  of,  ia  personal,  850. 
instanoea  of  naorioos  contraoti^  736-738. 
interest  lawful  where  contract  ia  made  ia  lawfal  abawtoi^  916L 
porohaae  of  maker's  note  for  leaa  than  its  hob,  786w 
purchaser  of  land  subject  to  mortgage  cannot  act  19 
reooTery  of  money  paid  aa,  306. 

y^HDoa's  LiSN,  assignment  of,  241. 

WATSBOOUBax,  anchorage  id,  right  of,  587. 

banks  of,  right  to  moor  vessels  on,  587. 

bridges  over,  power  of  state  to  authorise^  666. 

frosen  over,  remains  a  highway,  585. 

floatage  and  water-power,  conflict  between  HaJmaita  i( 

highway,  right  of  public  to  use  aa,  582. 

landing,  right  to  make  on  private  property,  587. 

navigable,  river  capable  of  floating  logs,  588. 

navigable,  though  not  capable  of  use  at  all  seaaoni,  684L 

navigable,  what  deemed  to  be,  583. 

navigation  in,  right  o^  extends  to  all  apaoe  betwwA  the 

nuiaance,  obstruction  of,  is,  586. 

obstructions,  remedies  to  abate,  586. 

oocaaional  possible  use  does  not  make  navigable^  688). 

private  property,  right  to  nae  in  oonneotion  with*  6i7* 

private,  when,  584. 

right  of  passage,  what  included  in,  588. 

right  to  use  does  not  depend  on  ooatom,  684. 

state,  power  of,  to  authoriie  obetruotion  d^  686. 

traveler  for  pleasare^  lights  oi^  684. 
WnJii  nnncnpative,  easimtials  cif  280. 

Bonoapatlva^  witaawea  to^  2B(k 
Wfiwi  el  hh  fame  evidanea  d;  mnat  no*  be  affatearilj  iWw^iiwilai, 

el  fair  fama^  eridanoa  d^  whm,  may  be  diabeUered,  288. 
Wma  OP  bMB  daaiad  to  €na  who  haa  noaived  payment  el  Ua 

ool 
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AOKNOWLEDGMENTS. 

1.  Ouu'iiHumi  0r  AaaawijajQmaT  to  Deed  is  io  bi  SutKAomv  it 
PWiblb;  and  in  support  of  it,  reference  may  be  had  to  the  instmnMnt 
to  which  it  ia  attached.     Touehard  v.  Orow,  106. 

t,  CDrnnoATa  ov  Aoknowlxdoment  to  Deed  AmflTED  bt  Defutt 
Oouutt  ChEBMf  with  leal  of  conrt  affixed,  ia  sufficient  to  aathoriae  tha 
record  of  the  deed,  nnder  laws  providing  that  the  acknowledgment  mnal 
be  taken  by  the  derk  of  a  court  having  a  seal,  and  that  the  oounty  clerk 
la  ex  officio  derk  of  all  conrti  having  a  aeal,  except  the  rapreme  courl 
id. 

IL  Aokkowlbdoment  ov  Markted  Woman  to  Mobtqaob  ib  hot  Ookolu* 
aiVB  tbat  hee  Coebent  to  m  Exbodiioh  wab  Voluetabt  and  frae» 
and  not  induced  by  fear.    CeiUral  Baiik  v.  Copefand,  507. 

4h  ChvicBB  Who  Takes  Aoxnowledombnt  ov  Mobtqaob  of  ifA»»i»n 
WoKAH  GAmroT  Cobtbadiot  or  impeach  the  certificate  of  aoknowledf- 
mant.    Id, 

ADVANOEMKNTS. 

AWDnsnuscft  has  No  Ihtebest  in  Bstablishino  Fact  ov  ADTAEoniEn; 
and  eauofc  ba  said  to  be  a  party  in  interest    CecU  v.  (heU^  IB8. 

AGENCY. 

1.  Oxbxbal  Aaeht  oannot  Bind  Principal  bt  SuBMisnoN  to  ABBxrmATiOH^ 

without  special  authority  to  that  effect     TroiA  v.  Efnimom,  326,   ' 
X.  AMwn  IB  NOT  AtTTHOBiZED  TO  EzoHANOE  Fbofebtt  Under  a  aimpla 

authority  to  sell  the  property.     Trudo  v.  Anderacm,  795. 
tL  Aaent  ganeot  Bativt  Act  Done  bt  Htmhet.v  or  Servant  betond  Soom 

OV  AoBNOr,  so  as  to  bind  the  principaL    Id. 
4  AoBNT  Who  Oontbacts  in  Hig  Own  Name  kat  Sue  on  €k>NTmAor»  but 

where  he  contracts  in  the  name  of  his  prindpal,  the  latter  must  sue^ 

Skcujp  V.  Jones,  859. 

Bee  COKTORATIONfl^  18-18;  NeOOTIABLE  iNSTRUMBNTi^  15;  Teubis^  8L 

ALIENa 

L  Whir»  Tbeatt  Invesis  Aliens  with  an  interest  in  lands,  in  certain  oass% 
fvovidsd  it  is  asserted  within  three  years  after  the  right  accrues^  their 
light  ia  inviolable  during  such  time,  but  after  this,  the  state  may  deny 
socfa  light  to  that  dass  of  persons.     Teaier  v.  Teaier,  530. 

&  Albm  oanoT  Inherit  Lands  in  Kentucky;  but  an  alien  friend  who  has 
issided  within  the  state  two  years  is  entitled  to  receive,  hdd,  and  pass 
wmf  right  to  land  within  the  commonwealth  daring  the  continuance  of 
Us  residence  alter  that  period.    Id, 


US  Indcx. 

8L  Whbui  Suboquut  Aracbino  Ceeditoh  iHTuvma  ni  Aflranr  sn 
PuBFon  or  Snmro  asidb  Prior  AxTAcmasT  ow  Plaimtiw  or  Boob 
Acnas,  on  the  ground  that  it  was  fzandnlently  taken  oat^  the  intec* 
▼enor  ooeapies  the  pontion  of  a  defendant^  and  the  burden  of  proof  !■ 
vpon  the  plMntiif.    Id. 

4  Words  Sfokbk  or  Dboulratiokb  Madb  bt  AiTACHiEBirT  PLAzvnii 
LoBO  AFTER  IssuANOB  ov  Attaghmbnt,  withoot  eridoDoe  to  show  ttaft 
each  declarationa  related  directly  to  the  act  of  soing  oat  the  writ,  an 
inadmiseible  in  action  on  attachment  bond  as  tending  to  j^ore  malioe  la 
procoring  the  writ.    Burton  ▼.  Knapp,  466. 

&  iBTBODUCnOB  BT  IXkFEKDABT  IN  AOTION  OK  AtTAOHMBNT  BoVD  OB  Bvi- 

DBBOB  OV  PLAnmnr'B  Insolybbgt  at  the  time  of  the  iesoanoe  of  the 
attachment  is  no  ground  for  complaint  by  the  plaintiff,  where  the  plaia- 
tiff  first  introduced  CTidence  of  his  solvency,  and  the  oourt  afterwaids 
raled  oat  all  the  testimony  on  the  subject.    Id. 

C  FLAiRTirr  IN  Action  vor  Wbonohtllt  Suing  out  Attaoqsmbnt  mur 
Show  that  the  defendant  had  not  good  caose  for  beliering  the  laote  tobe 
trae  apon  which  he  based  his  affidavit  for  the  writ;  and  it  ia  not 
cient  to  show  that,  as  a  matter  of  fact,  they  were  not  tme.    Id, 

1m  Attaohino  Crbditor  is  not  Pubohasrr  wri'imi  Mbanibo  ov 

Law,  and  cannot  claim  the  benefit  of  its  provisions  until  the  proper^ 
attached  has  been  sold  in  pursuance  of  law,  and  has  been  pnrchaaed  ia 
by  him.     CoUambia  Bank  ▼.  Jacobs,  792. 

IL  IflGHIOAN    StATUTB    RsQUIRINa    AXTAOSMBNT    LeYT    TO    BB    FiLBD    IB 

Rbgistrt  ov  Deeds,  in  ord«r  to  give  it  any  force  as  a  Uen  (see  Gco^. 
Iaws,  sec.  4751),  contained  no  provision  giving  such  Uen  priontgr  om 
pre-existing  rights  of  third  persons.    Id. 

See  Ck>BPORATioNS,  22-26. 

ATTOMfEY  AND  CLIENT. 

L  Xb  AonoN  AOAIN8T  Attorney  vor  Monet  Coilbotbd  bt  Hm  and  asi 
paid  over  to  his  client,  a  demand  must  be  alleged  and  proved,  or  oinwB* 
stances  that  would  dispense  therewith.    Blade  v.  Hench^  362. 

&  Attqbnbt  mat  Testivt  that  He  Brouoht  Suit  vob  Cbsxain  Fnui, 
recovered  judgment,  collected  the  money,  and  paid  it  over  to  a  penon  ts 
whom  he  was  directed  to  pay  it,  by  the  letter  and  assignment  of  ooe  el 
the  firm.    The  facts  are  not  privileged  communications  from  hia  oTisBts 
FkUon  V.  Maecradoen,  620. 

BAIL. 

L  AmoasiON  to  Bail  is  Riobt  ov  Aoousbp  which  no  Jndgf  or  ooovl  ow 
properly  refuse,  except  in  capital  cases  where  the  ptool  la  eridsBt  or 
the  presumption  great.     People  v.  Tinder,  11. 

&  Statute  Makino  Admission  to  Bail  Matter  ob  DncBxnoB,  in  sD 
cases  where  the  punishment  is  death,  would  conflict  with  the  Oalifofak 
constitution,  in  so  far  as  it  affected  cases  other  than  thoee  wfaaro  th* 
proof  is  evident  or  the  presumption  great.    Id, 

1^  Indictment  for  Capital  Offense  Furnishes  ov  IxaBLV  FBBUMraoii 
ov  Guilt  too  great  to  entitle  defendant  to  bail  as  a  matter  of  ri|^t  an* 
der  the  California  constitution,  or  as  a  matter  of  disorstion  mdsr  th» 
state  legislation  in  that  regard.     Id, 

L  VcfPiNo  ov  Grand  Jurt  oaNBor  bb  Bbvzbwbd  ov  AmBUSMB  bob 
Bail  in  capital  oases,  as  no  provision  is  mads  by  atatata  for 
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llwtastlnumy  teken  before  nioh  Jury,  andpeitiealarlyas  fhe  diiefoeiireol 
eeoh  teetimony,  except  in  certain  named  cases,  is  impliedly  prohibited. 

Ik  FmisincpnoH  or  Guilt  Ajuszno  vbom  IsmanaaxT  in  Capital  Casmm, 
OQ  application  for  bail,  cannot  be  rebutted  by  affidavits  or  oral  testi- 
mony as  to  the  gnilt  or  innocence  of  the  accosedy  except  nnder  special 
and  extraordinary  cireamstances,  and  malice  or  mistake  in  the  instita* 
tion  of  the  proseontion  cannot  be  considered  as  such  a  drcnmstance,   ItL 

iL  What  abb  Oiboumstamoes  or  Sztbaobdinabt  Charagtkb  on  Appu- 
OATION  roB  Bail  in  capital  case^  after  indictment,  as  will  justify  the 
ooBsideration  of  evidence  offered  to  rebat  the  preeamption  of  guilt  aris- 
ing from  the  indictment,  stated.  Among  each  are  the  existence,  at  the 
time  of  the  indictment,  of  great  popolnr  excitement  against  the  pxia- 
coer  likely  to  bias  or  warp  the  judgment  of  the  grand  jurors;  the  ex- 
istence of  the  party  charged  to  have  been  murdered;  or  a  clear  confession 
of  guilt  by  another.    Id. 

f.  Bail  mat  SoMBmixs  bb  Allowbd  nr  Oafital  Gaaxs  ajtxb  Indiofiiknt, 
though  no  special  or  extraordinary  circumstances  exist;  as  where  the 
public  prosecutor  admits  that  under  the  evidence  obtainable^  no  oonvio- 
tion  of  a  capital  offense  can  be  had;  or  where  on  the  trial  the  jury  have 
disagreed;  or  where,  after  verdict,  a  new  trial  has  been  granted  on  the 
groond  of  insufficiency  of  the  evidence  to  sustain  the  verdict  of  guilty. 
In  such  cases  the  court  may,  in  its  discretion,  without  further  evidence 
of  the  guilt  or  innocence  of  the  accused,  allow  baiL    Id. 

iL  In  Capital  Casb,  ajtbb  Indictmbnt,  Bail  hat  SoMsmcBs  bb  Allowbs^ 
independently  of  the  merits  of  the  prosecution,  as  where  the  trial  is  un- 
reasonably delayed  or  postponed  from  term  to  term,  even  upon  sufficient 
reasons;,  or  where  an  event  happens  which  ends  or  postpones  indefinitely 
the  further  prosecution  of  the  proceeding,  as  by  repeal  of  the  statute 
giving  jurisdiction  to  try  the  indictment,  without  conferring  the  juris- 
diction on  another  tribunal,  or  where  the  law  creating  the  offisnse  charged 
has  been  repealed  without  a  reservation  of  the  penalty  for  past  offenses. 
Id. 

il  In  Action  on  .Fobtbttbd  Bbooonizang^  It  d  Suvtigibnt  to  Sbt  It 
OfDT  IN  "Hmo  Vbbba.  The  recognizance  need  not  be  signed  by  the  par- 
ties; it  is  witnessed  by  the  record,  and  not  by  the  signature  of  the  party 
bennd.    OampbeU  v.  State,  863. 

til  Dbibndant  in  Cbdonal  Pbosboutiqn  icAT  BB  Callbd^  and  hd  Eb- 
oooNiZANaB  FoBTBiTBi^  while  a  motion  for  a  new  trial  is  pending,    id. 

IL  Dbibndant  Rbooonizbd  to  Appbab  and  Answbb  Indioimbnt,  who  Is 
OQBvioted  thereonder  of  a  lesser  offense  than  that  charged,  is  stOl  boond 
to  appear,  abide  the  order  of  the  court,  and  noAdepart  without  leavB.   Id* 

BAILMENTS. 

OP  HoBn^  Who  bt  Ixpbqpbb  Fbbdino  aki>  Watbbino  Makm 
Hm  Sunc,  and  returns  him  in  that  condition  to  his  owner,  is  liable  for 
his  fuU  value,  if  the  owner,  by  the  use  of  reasonable  care  and  the  em- 
ployment of  a  suitable  veterinary  surgeon,  who  treated  him  aooerdiag  to 
his  best  jadgnient»  was  unable  to  cnre  him,  although  the  treatment  was 
in  iaot  improper  and  oontribnted  to  the  horse's  death.    Siutmam  v.  8tm^ 

(J77. 

See  Banks  and  Bankino?  Tblbobaph%  S. 
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BAKES  AND  BANKINO. 

L  Bm  An  DnonroB  abb  Bailb  ahd  BAiuoBy  where  fniide  en  Jneritii 
hk  thebenk  to  be  held  end  retumed  in  the  eeiiie  faOli  er  eoia.  Mmrvm 
BmJt  T.  €%Bmdler,  24a 

%  Baxk  ajtd  DnoniOB  abb  Dbbtob  ahd  Cbbdrob,  where  foadi  are  de- 
poeited  in  the  benk  to  be  need  in  the  nenal  eouee  of  the  benMwg  boei- 

IL  Babx  RaouTiiro  Babx  Bnia  vbom  Dbfosriho  GBSDiraRmneteooouil 

for  the  eeme  at  per«  thoo^  they  were  depredated  fai  Tilae  both  «k  tte 

time  reoeiTed  laid  eherwmrde.    Id, 
4  SnoxAL  LooAL  Custom  ov  Bakkbrs  BBOABBDro  Valvb  ov  Sahk  Boaj 

CAHVOT  Obahob  the  Telnee  fixed  by  law;  each  ehange  eea  only  b«  mede 

by  epeoial  agreement.    Id. 
I.  Brain  ov  DsraaoiATBD  Oubbbbot  bt  flom  ITiiiihim  Mbb,  Ib  pay^ 

ment  of  demand^  doee  not  prore  that  aQ  creditoffe  fai  the  loeality  have 

agreed  to  reoetre  the  eame.    Id. 

8L    ObBBBAL    AoBBBKBMT   to   RbOBITB   DbPBBOIATBD   PaFBB    DT    BUBUUi 

TBABBAonoHs  may  be  abandoned  by  oommon  cooaent  of  the  partiee^  a&d 
after  abaadimment^  one  abandoning  party  cannot  hold  the  other  to  it.  Id. 

?•  Dbtosrob  hat  Dbaw  hu  Chbok  OB  HU  Babkbb  at  FkJUsuBi^  fai  tte 
regoUr  oouae  of  bnafaieaey  either  for  the  fall  amount  of  hie  depoait  or  for 
any  part  thereof^  and  the  holder  of  a  oheok  may  one  lor  and  reooner  tfae 
amoont  ezpraoeed  therein.    Cfhkago  Marme  He  hu.  Ox  ▼.  iSton^brd^  fTOi 

8L  Obbokb  SHOULD  BB  Dbawb  BT  Dbposrob  IB  GooD  Faite,  and  aoi  for 
the  mere  porpoee  of  Texation  oatoide  the  rognlar  oooiee  of  hnainuBBi    U. 

H  OwHBB  or  Babx  Bnia  Iboapablb  ot  bbino  BumammsHBP  Irnii 
■iwaiiaj  Im|1^  oaBDot  maintain  an  agtiwi  against  the  bank  that  isned 
«poo  noroly  droomstaatial  eridenoe  that  they  hare  been  destroys^  aad 
the  tndar  of  a  boad  of  indemnity.    TotBer  t.  A^fiMm  Bmik, 

Bee  BviDBBGi^  lOL 

BBI& 
Bee  WAOBBSi 

BOND& 

V  Bnmn  ov  Owwum  Bobd  will  bot  bb  Leabib  if  the 
lbs  boad  before  his  own  are  lorgeriee.    Aoaljif  t.  Pmfk,  SSi. 

%  BOVB^  HOWBfBB  DBVBUVITI^  EaBUUTBD  lOB  PUBFOO  OV  StATDW 

ODlKUr  or  en  an  appeal,  and  wliioh  is  aooepted  for  audi  pupoae  by  tfae 
eAoery  will  hays  the  effect  of  binding  all  the  partiea  ezeonting  ii^  and 
will  stay  the  eseoation  nntil  the  ooort  ehall  quash  the  bond.  Wmd  t. 
BmeU,  849. 
8L  Whbbb  Bond  ob  Avvbal  Spbgivebs  No  Amoubt,  ob  Oobtaibb  Ho 
Pbbautt,  the  law  will  hold  the  obligors  in  it  liable  to  the  extent  required 
by  the  etatute  npon  an  appeal  and  mpeneieoi,  on  the  ground  of  inton- 
tlon  in  the  parties  exeonting  it  to  render  themselytte  liable  to  that  extanl 
M 

1^  SVBBTIBi  OB   AnSAL   BOBD    HAT   BZVBBULT  LdIIX  AMOUBT  OV  TSBIB 

LuBlUTTi  and  if  they  do  eo^  and  the  offioer  aooepts  il^  thqr  ^sill  not  be 
bound  bqrond  the  smount  named;  but  if  that  amount  profis 
tte  effioer  will  be  liaUe  for  the  defioient^.    Id. 

See  Arauumbh'is^  <  ft;  Ibjubohob%  8L 
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boundabib& 

Btt  1\ni%  1;  YmMB  Am>  YBVim^  4-4L 

BUILDINO  AND  LOAN  SOdETDSS. 

«9  ltB7»  ODVonurnro  Bctlddto  Loah  Fund  avd  Batdmw  Amwii/^ 
mn  B  OkuimTUTioxALy  and  lo  far  as  it  relates  to  neh  assoeiitteas 
•rganiasd  before  its  passige,  it  merely  affeots  remedies,  end  does  boI 
Twy  liabilities  or  divest  rested  rights.    Sidnw,  IiMimipoM$  BiMdmg^io. 

BURGLARY. 
See  Ordunal  Law^  7. 

CARE. 

See  NiouoBHCBi 

CARRIERa 
OsMiiov  Oabbixbs;  Tiliobafhb,  S;  W 


OKRTinOATES  OF  DEPOSIT, 
tes  Mmooaili  ImninaDmi,  1;  SvATirni  ov  IdMOBunom^  4 

CHATTEL  MORTOAORS. 
Bee  MosTOAOS^  S7-S1. 

CHECKS. 
Bes  Bans  an  Banmro,  7,  8;  Nmotublb  Unmnuaam^  <  & 

CH06ES  IN  ACnOK. 
Bee  Amomiiim. 

CLAIMS. 
Bee  Esiam  or  DiOBDEiin,  %  t» 

COMMON  CARRIERa 

L  On  Who  mai  buv  EifPLdTiD  bt  Railboad  CcMOAirr,  bat  wbe,  la 
pvrsiiit  of  his  private  business,  takes  passage  on  the  ears  of  the  eompan  j, 
is  a  passenger,  though  no  fare  is  oollected  from  him.  Ohio  tic  R.  R.  Oo^ 
T.  MtihUng,  896. 

B   LlABILITT  or  PABSlHOBm  CaBBIBB  18  HOT  AmOTBD  BT  FaOT  VMAT  No 

Fabb  is  Collbqtbd  from  the  injured  passenger;  the  onlj  inquiry  i% 
whether  or  not  he  was  lawfully  on  the  train.    Id. 
B  Railboad  Ookpant  Cabbtiho  Pasbbnobbs  oh  OuBwrBuunoH  TBAnr» 
■mat  be  held  to  the  ssme  degree  of  diligenoe  aa  wb«i  wgilsr 

Id. 

See  RAiLBOASi^  4. 

CONFLICT  OF  LAWa 
Bee  iHTBBiiAinoHAL  Law. 
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OONSTITDTIONAL  LAW. 

L  Aor  18  HOT  Intalzd  by  reason  of  its  having  been  approved  em  * 
after  the  act  of  Congress  admitting  Kansas  into  the  UnioQ.    AMiT* 
HUdioock,SQ$. 

t,  BaonoK  17,  Ajoiolb  2,  ov  Kassae  Comstitvtioh,  providing  thal^  "in  all 
oases  where  a  general  law  can  be  made  applicable,  no  special  law  ehaO 
be  enacted,"  recognizee  the  necessity  of  some  special  legislation,  and  eeeka 
only  to  Umit^  not  prohibit  it.  It  also  leaves  to  the  discretion  of  tha  legie- 
latnre  to  determine  whether  their  pnrpoee  can  or  cannot  be  expediently 
aooompliahed  by  a  general  law,  and  no  special  law  vrill  be  declared  la- 
valid  merely  because  it  would,  in  the  opinion  of  the  oonrt^  have  been 
possible  to  frame  a  general  law  nnder  which  the  same  pnrpoee  conld  ha«« 
been  aooompUshed.    Id. 

IL  Xkuotobul  OmoiBa,  oir  Apmtmton  or  Kanwah  as  a  state,  beoama  €td 
kdarkn  state  officers.  They  could  do  no  act  prohibited  by  the  oonatite- 
tion  to  regnlate  state  officers  of  like  functions,  but  were  not  oblignd  ta 
loQow  the  mode  of  procedure  in  the  transaction  of  public  business  pci^ 
scribed  for  the  regular  officers  of  the  state  government.    Id, 

L  TnLUTOSXAL  LioiSLATusB  OV  Eanbas,  bkino  nr  Sbssion  when  the  act  d 
MiJiniiiaiftTi  was  past,  had  power  to  continue  in  the  discharge  of  the  ilntiag 
of  that  department  until  superseded,  according  to  the  mode  of  prooadnn 
presoribed  in  the  organic  act^  and  the  laws  so  passed  were  valid,  pio- 
vided  they  were  not  in  conflict  with  the  constitution  of  the  United 
States  or  tiie  state.    Id. 

0.  Constitution  or  KANais  dobs  not  Rxquibn  a  record  to  be  kept  of  the 
presentation  of  a  bill  to  the  governor  for  approval;  but  if  it  did,  the  fawt 
that  such  directory  provision  as  to  a  formal  step  was  not  oomplisd  with 
oould  not  affect  the  validity  of  the  law.    Id, 

Mk  Whbbx  Qovbbnor  A>pbovis  Bill,  and  the  constitution  does  not  repairs 
that  he  should  notify  either  house  of  the  legislature  of  the  fiust,  or  thai 
such  notification,  if  made^  should  be  entered  on  the  journals.  The  date 
being  no  necessary  part  of  the  approval,  it  will  be  presumed  that  tiia 
bill  was  signed  between  the  date  of  its  passage  and  the  final  adjonrnmsnl 
of  that  session  of  the  legislature.    Id, 

t.  OwNKB  or  Bonds  in  Internal  Improtkmxnt  Fund,  issued  by  virtue  ef 
the  Florida  act  of  January  6,  1865,  and  known  as  the  "  Internal  Im« 
provement  Act,"  may  enjoin  the  trustees  of  such  fund  from  applying  it 
to  any  other  purposes  than  those  specified  in  the  act,  so  aa  to  endangv 
hia  daim  by  lessening  his  security;  even  though  such  application  siioald 
be  under  the  command  of  a  subsequent  act  of  the  legislature.  TVwfaai 
V.  Bailey,  194. 

6L  Lboislatubn  can  CoNgrrrunoNALLT  Pass  No  Act  impairing  the  obiqia- 
tion  of  oontraots,  and  when  it  attempts  to  do  so^  it  is  the  solenm  dstj  of 
the  judicial  department  to  declare  such  law  null  and  void.    Id. 

•.  Whsn  Law  is  in  its  Nature  a  contract,  and  when  abadnte  rights  have 
vested  nnder  it^  a  repeal  of  the  law  cannot  diveet  those  tights.    Id, 

lOi  Lroislaturs  mat  bt  Act  convey  in  trust,  pledge^  or  mortgsge^  for  the 
benefit  of  those  who  may  aid  in  the  construction  of  certain  "intenal 
improvements,"  a  fund  already  existing  and  possessed  by  the  stats.  It 
Is  not  necessary  to  designate  in  the  act  all  of  the  improvements  to  be 
aided  by  such  fund;  some  may  be  mentioned  and  others  postponed  uatil 
those  first  designated  are  put  into  successful  operation.  The  tnutsso  of 
the  fund  oreated  by  tha  act  cannot  be  beard  to  impeach  it    Id, 
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IL  Laamummm  hat  Hakb  Void  Act  Valid  bt  Cdbatttb  Bsatutb,  irh«rt 
it  is  not  TWiniaed  by  oonstitatioiiBl  provinons;  and  it  maj  th«r«foN  by 
•aeh  a  itatate  validate  tbe  proceedings  of  a  term  of  oonrt  holden  withoat 
aatbority  ol  law.     Wa^inaB  ▼.  EUhU,  35& 

See  JbtmnonT  Domain;  Trxaxhs. 

OONSTRUCnOK. 
See  Statutes. 

OONTINUANC& 
8m  Puaddtg  and  Peaoiki^  sol 

CONTRACTS. 

L  Wmbbb  rmMMM  n  No  PRivxTr  bstwssn  "Babtob,  tbdui  oah  bb  No 
LiABiUTr  ona  to  the  other.  Thus  where  A  and  B  tepacatdy  hare  cat- 
tle aold  by  the  aaina  broker,  and  A  ia  paid  too  mach^  and  B  the  same 
amount  too  little,  B  cannot  reoover  his  defidtof  A.    HoUt,  Oarpen,  234^ 

%  Ho  Aonov  Ldb  on  Agbxbmxnt  to  Pat  vor  TumoN  for  a  specified 
ti]n%  if  doring  the  whole  of  saoh  time  the  promisor  waa  prevented  by 
illneea  from  attending  or  reoeiving  the  toition.    Stewart  ▼.  Lorimg^  14kl. 

E  BSFBin  AND  IxFLiBD  CoMTBAOT  lOB  Samb  Thino  Cannot  exist  at  the 
same  time.     WdOoar  ▼.  ^roim,  287. 

4  AfiBB  FlBVOBMANca^  Plaintifv  icAT  Bboovxb  oh  Sdiplb  Cohteaot  the 
price  of  the  sendee,  nnder  an  indetiUataM  tuaumpgiit  bat  tiie  contract  must 
rvgnlate  the  amoont  of  the  recovery.    Id. 

H  BioRT  TO  Beinci  Indbbitatub  Absumfbit  vob  Monbt  Dvb  ok  Rubuutee 
CoBTBAor  does  not  entitle  the  party  to  set  aside  the  contract  and  sue  ca 
a  ^uflniHDi  mtfuiL    IcU 

&  Whbbb  Wobk  abd  Labob  is  Pbriobmbd  undbb  Coxtbaot,  snit  most 
be  between  the  parties  to  the  contract;  and  third  persons,  thoagh  bene- 
fited by  the  work,  cannot  be  saed  upon  an  implied  ammn^^  to  pay  for 
that  benefit.    Id. 

7*  DfPLiBD  UNDBBTAXiiro  GAinr OT  Abisb,  as  against  one  benefited  by  work 
performed,  when  snch  work  was  done  under  a  special  contract  with  other 
petsons.    Id. 

IL  To  CONBTITUTB  LlAEILlTr  ON  ImPUBD  CONTBACr,  WHKEB  WOBX  IB  PXE^ 

lOEMBD  BT  Onb  the  benefit  of  which  is  received  by  another,  there  most 
not  only  be  no  mtiictions  imposed  by  law  npon  the  party  sought  to  be 
eharged  against  making  in  express  terms  a  similar  contract  to  that  which 
is  implied,  bat  the  party  nmst  also  be  in  a  sitoation  where  he  is  entirely 
free  to  elect  whether  he  will  or  will  not  accept  of  the  work,  and  where 
saoh  election  will  or  may  influence  the  condnct  of  the  other  party  witii 
reference  to  the  work  itself.    Zcttman  v.  8cm  FraimdseOt  90. 

IL  Mebb  Rbibntion  and  Usb  07  BsNXTiT  Resulting  ibom  Wobk,  where 
the  party  is  not  free  to  elect  whether  or  not  to  accept  the  work,  or  where 
the  election  cannot  influence  the  conduct  of  the  other  party  with  refer- 
ence to  the  work  performed,  does  not  constitute  such  evidence  of  accept- 
ance that  the  law  will  imply  therefrom  a  promise  of  payment.    Id. 

IQL  DuBSBB  WILL  Avoid  Contbaot,  at  law  or  in  equity.  Central  Bomb  t. 
Oopeimd,  SSn. 

11.  Kquitt  will  not  Entoegb  Contbact  against  Oxx  Who,  altbduos 
Acting  Voluntabilt,  yet  in  fact  appears  to  have  executed  the  ccotraol 
Am.  Dsc.  Vol.  LXXXI-4t2 
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with  a  miiid  so  rabdned  by  hjunhneaa,  cnielty,  eztromo  dbtrHiy  « 
pffttbmaUai  flhorl  of  logal  dnfon,  as  to  overpower  and  oontrol  tht 
id. 
Bee  AonroT,  4;  OoBKttixion;  Bquiit,  8;  Ihbubakob;  TmiBt}  Ui 

€X)NVETANCEa 
SeeDBKDS. 

OOBPORATIONSL 

L  OOHTBAOT  WITH  COBFOBATIOH  DOSS    NOT    ESTOP   Pa&TT    liAXZlia    It  TO 

Diflfmn  Bnsmrci  ov  Corpobation,  if  there  be  no  law  which  anHier- 
iaed  the  supposed  oorporatioii,  or  if  the  statute  anthoriang  it  be  nnosa 
stitational  and  Toid.    Sjtyder  v.  SiutMfoker,  415. 

1.  COIVTRAOr  WITH  Ck>BPO&A.TI0N  WILL    BSTOP  PaBTT    MaKIMO    It  TO  Db- 

Pim  Oboavikation,  or  the  legal  existence  of  the  oorporatioa,  if  then 
be  a  law  which  anthorized  the  corporation.     ItL 

Ik  BZISTBNOI  ov  Ck»RPOEATIOK  18  IMPLIED  WHKRS  It  Ck>in*RACn  BT  StTLB 

which  is  nsasl  in  creating  corporations,  and  which  discloses  no  iodi- 
Tidnslsy  and  snch  existence  need  not  be  sUeged  in  a  complaint  by  tlM 
oorporation.    Stem  t.  Indkmapolit  Building  etc  Au\  358. 

4»  Geaiuotbb  op  Corporation,  whxthsr  Pritatr  or  Ptbug^  depenis 
upon  the  pnrpoees  for  which  it  was  formed,  and  the  powers  oonfoiie4 
upon  it,  snd  not  upon  the  character  of  its  stockholders.  It  does 
alter  its  character  that  the  state  or  the  United  States  owns  a  portioB 
its  stocks     BardOoum  etc  B.  B.  Co.  y.  Meteaffe,  541. 

lb  EuLis  OP  CoNffTRuoTON  WnioH  Apflt  to  Charters  delegating 

•ign  powers  to  corporations  do  not  depend  upon  the  question  whether 
they  are  public  or  private.  They  depend  on  the  character  of  the  pow- 
ers conferred,  and  the  purposes  of  their  organization.    Id. 

i.  Power  of  Railroad  or  Other  Privatb  Corporation  to  taae  private 
property  for  its  use,  being  a  delegation  of  sovereign  power,  must  be  oqa- 
strued  as  it  woidd  be  if  delegated  to  a  municipal  corporation;  whilst  tbs 
powers  of  private  and  public  corporations  with  respect  to  their  property 
•re  governed  by  the  same  principles,  and  in  the  absence  of  express  pr^ 
visions  of  law,  depend  upon  tlie  purposes  for  which  the  corporation  wsa 
formed.    Id, 

f  •  Obnerallt,  Privatb  Corporation  has  Imflibd  Power  to  do  whatever 
may  be  necessary  to  execute  its  express  powers^  snd  to  aooomplish  tlis 
purposes  for  which  it  was  formed.    Id, 

8b  BamtOAD  Corporation  Expressly  Authorized  to  borrow  money  witk 
which  to  construct  its  road,  but  not  expressly  authoriaed  to  inake  a 
mortgage  for  the  payment  of  such  money,  has  an  implied  poww  to  do  scv 
bat  cannot  mortgage  its  corporate  existence,  or  any  prerogative  fraa- 
chise  conferred  upon  it.  The  right  to  build  and  use  the  road  is  ao^ 
however,  a  prerogative  franchise,  and  a  purchaser  under  the  mortgags 
would  take  the  road  subject  to  the  terms  of  the  charter  designed  to  pr^ 
tect  the  public,  and  would  be  fully  bound  thereby.     Id, 

H  MoRTQAGE  BY  RAILROAD  COMPANY  to  securo  money  borrowed  for  thi 
ooDstruction  of  its  road  is  not  opposed  to  the  public  policy  of  Ksntnckj. 
TbiM  is  indicated  by  the  general  course  of  legislation  upon  the  subjeet.  hi 

lOi  Where  Railroad  Corporation  Voluntabilt  Mortoaobs  rb  Pbo^ 
BBTT  to  secure  money  which  it  is  expressly  anthoiiaed  to  botiow,  sal 
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Ihs  boBd-heldeni  invest  theJr  money  upon  the  faith  of  the  mosigiigp,  tUi 
b  sufficient  to  take  the  case  oat  of  the  rule  that  a  tnmpike  road  cannot 
be  sold  for  a  general  debt  of  the  corporation.    Id, 

11.  RMOumoN  OF  DnuBcrroBS  ov  Railroad  Ck>BPORATioir  anthorizmg  a 
mortgage  of  "the  road  and  ita  property,  etc.,"  is  anfficient  to  anthorise 
a  mortgage  of  the  "railroad,  with  all  its  rights  and  privileges,"  as  ther« 
was  nftthmg  to  which  the  phrase  "  etc.'*  could  haye  been  designed  to  ap- 
ply except  the  franchises,  and  therefore  mast  have  been  nsed  to  embrace 
them.    Id, 

12.  RnOLunoN  ov  Dibxotors  or  Railroad  Ck>RPORATiOH  anthorizing  a 
mortgage  of  the  road  and  its  property  must  design  a  transfer  of  the  right 
to  operate  the  road.    Id. 

IX  Presidsnt  ov  Corporation  has  No  Authoritt  as  Such  to  Makb 
Contracts  binding  upon  the  corporation,  except  as  to  matters  arising  in 
the  ordinary  coarse  of  the  business  of  the  corporation.  Blen  v.  Water 
and  Mining  Co,,  132L 

14.  PRRSIDSNT  OV  CORVORATION  HAS  No  AUTHORITT  TO  BiND  CORPORA- 
TION BT  Contract  for  pnrchase  of  land  to  be  nsed  in  extending  the 
operaticns  of  the  corporation,  as  this  is  not  a  matter  within  the  ordinary 
oonrse  of  the  business  of  the  corporation.    Id. 

Ilk  RaTDIOAXION    BT    CORPORATION    OV    CONTRACT   MaDR    BT    PrISIDKNT 

WITHOUT  Authoritt  mnst  be  made  with  fall  knowledge  of  the  terms  of 
the  contract.  Id, 
1$.  Ratdigation  Amounts  in  Itsklv  to  Prbsumptivx  Btidsnoi  ov  Br- 
■rtthino  Kbobbart  to  Sustain  It;  it  supposes  a  knowledge  of  the 
thing  ratified,  and  in  the  case  of  a  contract,  that  its  terms  were  known} 
and  if  there  was  any  mistake  or  misaporehension,  that  fact  mnst  be 
■hewn.    Id, 

17.  Rativication  bt  Board  ov  Trustsbs  ov  Corporation  ov  Contract 
VOR  Purchasb  ov  Land,  made  without  authority  by  the  president,  who 
was  also  one  of  the  trustees,  will  be  presumed  to  have  been  made  with 
full  knowledge  of  the  terms  of  the  contract,  where  the  president  par- 
ticipated in  the  meeting  at  which  the  ratification  was  made,  and  made  a 
written  report,  which  stated  partially,  but  not  fully,  the  terms  of  the 
eontract,  which  report  and  proceedings  the  trustees,  by  a  vote,  ratified. 
The  mere  fact  that  the  report  did  not  state  aU  the  terms  of  the  contract 
is  no  evidence  that  the  board  was  ignorant  upon  the  subject.  And  from 
the  fact  of  the  presence  of  the  president  at  the  meeting  it  may  be  in- 
ferred that  the  trustees  were  fully  informed.    Id. 

18.  Falsi  Rkprisxntation  bt  Aobnt  ov  Corporation  as  to  its  Rights 
UNDIR  Chabtir  arb  Insuwicibnt  to  Avoid  Contract  ov  Subscrip- 
tion to  its  capital  stock.  The  representation  is  upon  matter  of  law. 
Parker  v.  Thamaa,  385. 

19.  Faxsr  Represbntations  will  not  Avoid  Contract  ov  Subscription 
TO  Capital  Stock  ov  Railroad  Company,  when  they  are  in  respect  to 
such  matters  as  the  ability  of  the  company  to  construct  the  road,  and 
the  time  within  which  it  would  be  done.     fd. 

M.  Falsi  Riprisintations  will  not  Avoid  Contract  ov  Subscriptiov 
to  Capital  Stock  ov  Corporation,  unless  the  subscriber  believed  or 
relied  upon  them,  or  his  subscription  was  in  some  degree  indnoed  by 
them.    Id, 

ML  C6NDITI0N  IN  Subscription  to  Capital  Stock  ov  Railroad  Compahi 
that  Road  should  bi  Logatid  within  a  certain  distance  of  a  specified 
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pUoi^  b  &  conditioB  preotdmt;  and  iti  parfornuuiae  u  BofcwBivvd  bj 
giving  of  nnconditional  notes  for  the  eabecription,  nnleee  so  iiitwndeil  b^ 
the  parties.    Id, 

tt  Shaww  nr  Stock  ov  OoBPOR^Ticur  are  sabjeots  of  salei  mortgng^  cr 
pLadge,  and  are  liable  to  attachment  and  ezaeation,  like  other  rTT?"irt 
property.     CoU  y.  /ves,  161. 

A  Whbt  Question  oonoebiono  Shabu  nr  Stock  of  OoBroBAXUHi  fa  be- 
tween a  rendee  and  an  attaching  creditor  of  the  Tendor,  as  to  wbidi  ham 
the  better  title,  and  it  appears  that  an  instrument  of  transfer  or  assipi 
ment  was  ezecated  prior  to  the  senrioe  of  the  attaohment^  then  if  tb* 
rendee's  pnxchase  was  made  in  good  faith  and  for  a  valuable  oonsideff** 
tion,  in  eqnity  his  title  will  prevail;  provided  he  has  done  all  the  Um 
requires  of  hinit  and  all  that  it  is  possible  for  him  to  do  in  taking  poasa^ 
■ion,  snob  as  the  nature  of  the  property  is  snsoeptible  ol    IcL 

§L  Qbouio)  on  Which  Stock  Sold  but  not  legally  tnmsferred  is  opSA  to 
attachment  by  the  creditors  of  the  vendor,  is  the  same  as  that  upon  wldok 
personal  chattels  sold  bat  retained  in  the  possession  of  the  vendor  en 
liable  to  attachment  by  the  vendor's  creditors,  and  bots  whioh  wiH  ex- 
ODse  the  retention  of  diattels  will  ezoose  defects  in  the  transfer  of  tbe 
stock.    Id, 

Wk  Whxbs  Vknsok  or  Stock  has  Maia  Bbiobt  to  get  the  assiflninrBt 
perfected  on  the  transfer  books  of  the  corporation,  and  on  &i]nie  te 
aooomplish  this  has  made  an  effort  to  make  the  assignment  as  notorieee 
ea  possible^  using  not  only  dne  diligence  but  all  poesible  diligenoe^  hfa 
retention  of  possession  is  exempted  from  the  condemnation  of  the  lew, 
end  a  perfect  equitable  tiUe  vests  in  his  vendee,  which  will  be  protseted 
as  against  subeequent  attaching  creditors  of  the  vendor.    Id, 

WL  When  Utmost  Diliokmcb  has  been  Used  by  both  purchaser  and  vendor 
te  make  the  sale  and  delivery  of  stock  as  complete  as  possible^  tiie  rights 
of  an  attaching  creditor  of  the  vendor  will  not  be  pUoed  above  thoee  d 
the  bona  Jide  purchaser.    Id. 

17*  Where  Owner  or  CEBTmcATB  or  Shares  in  Ooobporaxion  Saua 
Part  or  Them,  and  executes  an  assignment  of  the  part  so  adld  l^  par- 
tially filling  up  a  blank  form  printed  on  the  back  of  the  certificate^  being 
guilty  of  no  want  of  care  in  the  mode  of  filling  the  blank,  and  thia  ae- 
signment  is  afterwards  altered  so  as  to  purport  to  assign  the  whole  el 
the  shares,  and  the  ooiporation  negligently  transfers  all  the  shares  on  its 
books,  and  issues  to  other  parties  a  new  certificate  therefor,  it  wiH  be 
liable  to  the  true  owner  for  the  amount  of  shares  thus  wrongfully  tran^ 
ferred.    SewaU  v.  BoBion  Water  Power  Co.,  701. 

88.  Municipal  Corporation  cannot  Pass  Irretogablb  QRDiNAiraiL  H 
cannot  abridge  its  own  legislative  powers.    SiaU  v.  Onwet,  639. 

89.  Charter  is  Source  or  All  Power  or  Municipal  Corporation;  and 
where  the  mode  in  which  its  power  on  any  given  subject  can  be 
ii  prescribed  by  the  charter,  the  mode  must  be  followed  or  the 
tion  will  not  bo  bound.     ZoUman  v.  San  FrancueOt  96. 

10.  Contract  Made  by  Common  Council  or  Cirr  in  DiSREaARD  ot 
Charter  Provisions  cannot  be  the  ground  of  any  oUim  against  the 
city.    Id. 

SI.  DnxcnoNs  Given  or  Contracts  Made  oonckrnino  Improvemebt  ov 

Cnr  PROPERTT  BY  INDIVIDUAL   MEMBERS  Or  ClTT  COUNdL,  in 

no  power  in  this  respect  is  vested  by  the  city  charter,  have  no 
validity  than  like  directions  given  and  like  contracts  made  by  any 
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neidentB  of  the  city  assnming  to  aet  f or  tiie  oorpontio&;  nor  ou&  thej 
by  any  sabaeqnent  approval  or  conduct  impart  v»Iidity  to  an  otherwise 
invalid  contract  on  this  sabject.    Id. 

is.   GONTRAOT  OV  MUNICIPAL  Ck)RPORATION  NOT  MaDB  IN  MODB  PbBSGBIBBD 

BT  Chabtkb  cannot  be  ratified  and  made  obligatory,  in  disregard  of  that 
node,  by  any  aabsequent  action  of  the  corporate  anthoritiea.    Id, 

SS.  BATmcATioN  IS  Eqijivalknt  to  PRKvions  AuTHOBiTr,  and  opentM 
upon  the  contract  in  the  same  manner  as  though  the  anthotity  to  make 
the  oontract  had  existed  originally.    Id. 

Mb  FowBB  TO  Batut  Nbossabilt  Sufposbb  Powzr  to  IAazx  Onmuot 
IV  First  Instance;  and  a  power  to  ratify  in  a  given  mode  eappoeBe  the 
power  to  contract  in  the  same  way.    Id, 

M.  Whxbs  Cbloetkb  or  Crrr  Authorizxs  Ck>NTBAcr  vob  Work  to  br 
GivBN  ONLY  TO  LowBST  BiDDBB,  after  notice  of  the  contemplated  work 
in  the  public  joomals,  a  contract  made  in  any  other  way—  that  is,  given 
to  any  other  person  than  snch  lowest  bidder — cannot  be  vnbeeqiiently 
affirmed;  for  the  oorporate  anthorities  cannot  do  retroactively  what  they 
ace  prohibited  from  doing  originally.    Id, 

Ml  MuNTdPAL  Corporation  bobs  not  Bboomb  Liablb,  on  Gboi7ni>  of  Im« 
niBD  Contract  to  pay  for  benefits  received,  for  the  value  of  improve- 
ments made  without  any  contract  having  been  made  therefor  in  the 
manner  prescribed  by  the  charter;  for  the  law  never  implies  an  agree- 
ment against  its  own  restrictions  and  prohibitions;  it  never  implies  an 
obligation  to  do  that  which  it  forbids  the  party  to  agree  to  do.    Id. 

17*  Control  ov  Construction  ov  Common  Sbwbbs  in  Cut  or  Boston  la 
vested  exclusively  in  the  board  of  alderman,  and  the  city  is  not  liable  for 
any  injury  or  inconvenience  occasioned  to  private  persons  by  the  location 
or  construction  of  such  sewers  according  to  the  order  of  that  board.  CkOd 
T.  Gty  </  Boston^  680. 

SOL  Cabb  and  Maintbnancb  or  Common  Sbwers,  when  Built,  Dbvolvb 
Wholly  upon  Crrr,  and  it  is  bound  to  provide  for  keeping  them  in 
order  through  such  agents  and  officers  as  it  may  choose  to  select  and 
appoint;  and  the  city  is  liable  for  negligently  permitting  them  to  occa- 
sion a  nuisance  to  the  property  of  citizens  whose  private  drains  conneol 
with  them,  if  such  nuisance  does  not  result  from  their  original  plan  of 
construction,  and  might  have  been  avoided  by  keeping  them  in  proper 
condition.     Id. 

M.  Common  Sewer,  whbn  Built,  Becomes  Propbrtt  or  Cnr,  and  no  pri* 
rate  person  has  any  power  to  interfere  with  it.    Id, 

Uk  Whbrb  Sewer  is  Ordbred  to  be  Constructed  with  Waste  Wbib  dis- 
diaiging  into  the  empty  basin  of  a  certain  bay,  and  it  is  bmlt  according 
to  this  order,  it  becomes  the  duty  of  the  city,  when  the  flats  between 
the  upland  and  the  channel  of  such  basin  are  filled  up  and  made  solid 
land,  to  extend  such  sewer  through  the  land  so  made,  so  as  to  keep  open 
a  place  of  discharge  into  the  basin,  the  city  having  the  right  thus  to  ex- 
tend it;  and  if,  through  its  failure  to  do  this,  injury  is  occasioned  to  the 
private  property  of  a  person  by  the  overflow  of  the  sewer,  the  city  wiU 
be  liable  in  damages.    Id. 

iL  Indenture  Grantino  to  Cttt  or  Boston  "Right  to  Dig,  Lat,  ahi> 
Maintain  all  convenient  and  necessary  sewers  or  drains  from  the  upUnd 
to  the  channel  or  deep  water  within  the  basin,  according  to  law  and 
the  oonmum  and  usual  practice  for  the  time  being  within  the  city,"  must 
be  construed  to  apply  not  only  to  the  wants  of  the  city  as  a  private  < 
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of  Undi  in  tiie  neighborhood,  but  also  to  the  eowen  for  genenl  w^ 

which  it  might  be  ita  daty,  in  its  mnnicipal  capeci^,  to  oonetnot  hiA 

nuuntidn*    /d« 

See  SovutKiGMTT;  WmrBssaa. 

CXVTKNANCY. 

1.  Tdtaht  im  Oomiov  or  T&Acrr  or  Land  is  Entitijed  to  PoosnnoH  oi; 

end  nuij  r*i***t*'"  ejectment  for,  the  whole  tract  against  all 

cept  baa  oo-tenanta.     T<mchard  t.  Crow^  108. 
I»  Tbvaht  zv  Comiov  oaknot  Maxhtaiii  TBisriun  iHiere 

appiopriateB  the  proceeds  or  income  of  the  eatate.    S^fmmdB  t.  Hmnri^ 

663. 
IL  TiHAKT  or  OoicxoH  icAT  MAiRTAiir  TuBFASs  where  hia  oo-tiBaai  ptaoH 

oally  deatroya  the  eatate  itself  or  some  portion  thereoL    /d. 

4»   DiBBXyXRANGB    AND    RkMOVAI.    BT    TbNANT    IN    COMMOH  OT  MaIIHIIIHII 

Which  Ck^HsnTuns  Fixtukbs  or  Mill  owned  in  commnn,  and  the  m- 
corporation  thereof  into  another  mill  which  is  the  sole  property  of  Mftoh 
tenant  in  common,  withoat  the  consent  of  his  co-tenant^  Is  a  piaetioal 
destmction  of  the  common  property,  and  his  oo-tenant  Biay 
treapaaa  against  him.    Id. 

See  HoMisTiAi)^  3. 

OOUirrEROLAIM. 
See  Plbadino  and  PraciicIb  4SL 

CRIMINAL  LAW. 

1.  AxflOH  n  Malioioub  and  Willtitl  Bitknino  of  the  hcnse  or  mil 
another.    Mary  ▼.  States  60. 

Ii  BoBNiNO  or  House  Nbobs&art  to  Ck)NSTiTun  Abson  at  oommoii  Inv 
mnst  be  an  aotnal  Imming  of  the  whole  or  some  part  of  the  hooML 
Neither  a  bare  intention  nor  an  attempt  to  bnm  a  honse  by  actoally  aei- 
ting  fire  to  it  will  amount  to  arson,  if  no  part  of  it  is  burned.  Bat  it  la 
not  necessary  that  any  part  of  the  house  should  be  wholly  oonsomed,  or 
that  the  fire  ahoold  have  any  continuance.  The  ArkaniiaB  statute  has 
not  changed  this  rule^  except  to  make  the  burning  of  other  buildii^ 
arson,  which  at  common  law  were  not  subjects  of  that  crime.     Id. 

tt  BiTRNiNG  IB  Matsbial  Elembnt  or  Arson  under  Arkansas  statute,  and  ■■ 
indictment  founded  thereon  must  aver  that  the  property  was  bomsd* 
But  to  sustain  the  allegation  of  burning,  it  is  not  necessary  to  prcvre  ttil 
any  part  of  the  house,  or  that  the  entire  building,  was  consumed.    iUL 

4.  Pbbson  ATTEMPnNa  to  Bubn  House  by  setting  fire  to  it,  but  failing  to 
accomplish  such  burning  as  constitutes  arson  under  the  Arkansas  stat* 
ute,.is  guilty  of  a  high  misdemeanor.    Id, 

%  Indioiment  fob  Abson  Founded  on  Abkansas  Statute,  and  cfaaigi^ 
that  defendant  set  fire  to  the  house  with  intent  to  injure  the  owner,  la 
materially  defective.  It  should  follow  the  language  of  tiie  statute^  aad 
charge  an  intent  to  bum  the  house.    Id, 

%,  In  Abkansas,  Slave  Ck^mcrrnNo  Abson  mnst  be  prosecuted  as  for  a 
felony,  though  he  is  not  to  be  punished  by  imprisoninent  in  the 
tiary.     Td, 

7«  Whebe  Owner  or  Building  Bubolabizkd  has  Pbxvioub  Nora 
Oeimb  13  TO  BE  Cohmitted,  and  makes  no  efibrts  to  prevent  the  ooi 
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bttt  Adopts  maftu  to  Monre  the  armt  of  tbt  burglary  tho  Utter^ 
to  ptminhmimt  k  not  thoreby  ohaoged.     Thomfmm  t.  SkUt^ 
864. 

IL  luviiDiATDro  Ois  HAT  u  Suvsor  or  Laboiht.  ammonmaM  t. 
i9A«0^  706. 

ii  fteaoH  HAT  OomiiT  Labobit  ov  lurazHATiNo  Oas  byaeoretly  opaa- 

ing  gM  oompony'i  Mrrioo-p^  on  hia  promiMi^  and  ooonooting  tho  aama 

with  anotfaar  ptpa,  through  whidi  ho  aaoretly  and  frandnlantly  rooaiTiaa 

and  naaa  tha  oompany'a  gaa,  aftar  it  had  oloaed  tho  Berrioo-pipo  and  ra- 

'  morod  its  motor.    /dL 

m  (hr  Tbial  lOB  HoMUimi^  Jusombiit  or  GniLrr  will  hot  bb  Rbtkbod 
lor  orror  in  sappressing  evidonoe  whioh  would  havo  oonstitatod  no  legal 
Jnstifieation  for  tho  homioido^  and  tho  exclusion  of  whiohy  thorefors^ 
ooold  haTO  worked  no  injury  or  injnsttoo  to  the  plaintiff  in  error.  Afford 
T.  Siaie,  209. 

n.  Bbbokboub  Ihstbuotions  nr  HQMmmB. — It  is  erroneous  to  charge  thai 
if  two  persons  arm  themaelTes  on  aoooont  of  their  qnarrelt  and  botik 
draw,  it  is  qoite  immaterial  which  fired  first,  that  there  is  malioe  afoto> 
thought  in  each,  and  that  the  slayer  is  guilty  of  murder;  or  that  if  ons^ 
In  Tiolation  of  a  state  law  which  forbids  the  secret  carrying  of  deadly 
weapons,  arm  himself  with  a  deadly  weapon,  and  in  a  fight  kill  his  ad« 
▼ersary,  it  will  be  murder.  The  law  does  not  necessarily,  and  under  all 
oirenmstanoss,  attach  malioe  to  tho  secret  carrying  of  deadly  weapons,  /d 

Hl  Aotual  Ibtbnt  to  Kill  kubt  bb  Found,  in  PBoeBOunoN  voib  Assault 
WITH  Intent  to  Mubdbb,  and  that  under  circumstances  which  would 
make  the  killing  murder.    Maher  ▼.  People^  781. 

UL  Maliob  Aiobbthouobt  and  Act  or  EIillino  abb  Essential  Inobbdi* 
ENTB  IN  OrrENSB  or  Mubdbb,  and  the  presumption  of  innocence  applies 
equally  to  them  both,  hence  the  burden  of  proof,  as  to  each,  rests  equally 
upon  the  prosecution.    Id. 

Mb  Lboal  Imfobt  or  Tbbm  "Malice  Aiobbthouobt  "is  iob  Coubt  to 
Dbtinb;  but  the  question  whether  it  existed  or  not,  in  the  particular 
instance,  is  one  of  fact  for  the  jury.     Id, 

W.  OrrENSB  D  Manslauohteb  onlt,  and  not  Mubdbb,  if  the  homicide^ 
though  intentional,  be  committed  under  the  influence  of  passion,  or  in 
heat  of  blood,  and  is  the  result  of  the  temporary  excitement  by  which 
the  control  of  reason  was  disturbed,  rather  than  of  any  wickedness  ol 
heart  or  cruelty  or  recklessness  of  disposition.    Id, 

ML  To  Reduce  OrrENSE  ntoM  Mubdbb  to  Qbade  or  BIanslaugbteb,  the 
reason  should,  at  the  time  of  the  act,  be  disturbed  or  obscured  by  pas- 
sion to  an  extent  which  might  render  ordinary  men,  of  fair  average 
disposition,  liable  to  act  rashly  or  without  due  deliberation  or  reflection, 
and  from  passion  rather  than  judgment.    Id, 

17*  What  is  Rbasonable  ob  Adequate  Pboyooation  bob  Such  Statb 
txr  Mm),  as  should  give  to  a  homicide  committed  under  its  influence  the 
eharaoter  of  manslaughter,  is  a  question  of  fact  for  the  determination 
of  the  jury.  Id. 
ML  QuBRiON  wHgrHBB  Rbabonable  Time  had  Blapsed  roB  PAsaiDNS  io 
Cool,  and  reason  to  resume  its  control,  is  one  of  fact  for  the  jury,  de- 
pending upon  all  the  drcumstanoes  of  the  particular  case.  Id, 
Ml  Scatembht  or  Pbisoneb  in  Cbiminal  Case  is  roR  Ck>N8iDERATi0B  ov 
JUBT,  who  may  give  it  such  credit,  in  whole  or  in  part,  as  under  all  the 
eircnmstanoes  they  may  deem  it  entitied  to.    Id, 
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20.  Statxicsnt  or  BvimnraB  TBontasD  Am  Owwemed  bt  Dmraiivi;  «■ 
trial  of  indictmant  far  ■■■iinlt  with  mtent  to  mnrder,  held  to  ham  btiB 
etrgnftonaly  rejeoted  in  thia  caae.    Manning,  J.,  dinenting.    Id, 

SL  Inxumanr  or  Calookhxa.  n  Mout  than  Mxrii  Aoousaxioh  baaad 
upon  probable  osuae,  being  an  aocuaation  baaed  npon  legal  teatimony  of 
%  diiectand  poaitiTe  ehaiaotery  and  the  oononzring  judgment  ot  at  least 
#palTe  of  the  grand  jnroia  that  npon  the  evidenoe  preaanted  to  them  the 
dafamdant  ia  gvilty.    Peopter.  Timier,  77. 

WL  QmAMD  JvKt  OOOHT  TO  FzMD  Inbiotmsnt  when  all  the  evidenoe  befova 
them  taken  together  ia  anch  aa  in  their  judgment  would,  if  nnezplained 
or  moantradiotedy  warrant  a  ooariotion  bji«  trial  Jniy;  otherwiaa^  ih0f 
ahoold  not  find  an  indictment.    Id. 

§L  JmiT  Musr  bays  Rxasonablb  Doubt  wmTim  Aoouhbd  Pubtoselt 
AXTD  HAumouaLT  CknaoTTBD  Cbimb,  in  a  proaeontion  for  mnrder,  i( 
upon  the  whole  evidenoe  in  the  cause,  they  hare  a  reaaonable  donbl 
whether  he  waa  aane  when  he  conmiitted  the  act    Po&  t.  States  S82. 

M.  AmuEMD  n  Pbuuiisd  Ihhogbnt  until  the  proaeontion  eetabliahae  his 
gvilt  by  proof  of  every  material  allegatiDn  and  every  ingredient  of  the 
crime.  He  may  atand  on  thia  preaumption,  withholding  all  proo^  until 
the  proaeontion  haa  made  out  a  oomplete  oaae.    Home  v.  Siale,  489. 

tf.  To  GoMYiOT  ON  CntouiniTAifTiAL  BviDNNCi;  the  oircumatanoea  mnat  all 
ooncur  to  ahow  tiiat  the  prisoner  oommitted  the  crime,  and  they  mnat 
all  be  inoooaiatent  with  any  other  rational  oonolaaion.  A  few  or  a  mul- 
titude of  faota  proved,  all  oonaistent  with  the  auppoaition  of  guilty  are 
not  eooogh  to  warrant  a  verdict  of  guilty.    Id. 

tf.  Cbabos  THAT  Anothsb  AND  "Ddsndant  might  both  be  guilty  as 
principals  in  this  murder,**  is  a  mixed  one  of  law  and  faot^  and  ia  erri>- 
neooa;  for  while  it  oontaina  the  proper  instruction  that  two  peraona  maj 
be  guilty  aa  principals  in  one  crime,  it  presents  the  faot  that  this  ia  mur- 
der, without  informing  the  jury  that  they  are  the  exclusive  judges  of  tits 
facts.    Id. 

87.  AooEssABT  naroRK  Fact,  in  Onx  Stati,  to  Obimx  Committbd  in  Air- 
othxb,  cannot  bb  Fjjvjbhxd  thxrbjob  in  the  state  where  the  orims 
was  committed;  although  the  laws  of  the  latter  state  provide  that 
**  every  person,  being  without  this  atate,  committing  or  i^nTiiH»ni^^g 
an  ofifense  by  an  agent  or  means  within  the  state,  is  liable  to  be  puniahsd 
by  the  laws  thereof,  in  the  same  manner  aa  if  he  were  preaent^  and  had 
oommenced  and  oonanmmated  the  oflbnae  within  the  atate.**  Jokm  t. 
State,  4C&. 

88.  Dtino  Dbolabation  aHOULD  bb  Admhisd  as  Svoh,  where  the  peraoa 
making  it  beUeved  that  he  oould  not  recover,  thoogih  he  lived  aevatttesa 
daya  after  making  it.    Cammomoealth  v.  Cooper,  762. 

88.  ArrxB  Evidencb  that  Onb  iNBiorBD  von  Cbixx  bad  Bndbatobbp 
TO  Pbocubb  WiTNBas  to  Swxab  Falsblt  to  facta  tending  to  prove 
tdSfi,  he  cannot  be  allowed  to  ahow  that  on  full  inveatigation  the  eeleet> 
men  of  the  town  where  he  lived  had  before  that  time  assured  him  that 
they  were  satisfied  of  his  innocence.    Id. 

8ft  Dbqlabatkknb  or  Dbibndant  in  Indeotmbnt  to  Onb  Who  was  Sbabob* 

ZNa  KB  HoiJBB  after  oommiaaiim  of  the  crime  are  not  •iini^MiM^  in  hji  | 

own  favor.    Id, 

81.  Dmro  DBOLARAnoNB  Admhtsd  to  Pboyb  loBiiTmr  or  DBiXNDAJHi 
aa  the  person  who  oommitted  a  crime  may  be  rebutted  by  evidence  ahow- 
Ing  that  deeeased  had  met  and  talked  with  person  whom  he  waa  well 
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MnilslBdL  Hid  kftd  niitiikitii  i^fft  aiI  fbs  tims  for  oiter  pmfliMi  whooi 
liMydM  ■»>  nwrnhh,  and  tiiat  hawm  in  tbt  habit  cf  Hum  iktoking 

fWDM.     JUL 

See  Bail. 

CURTESY. 
See  HnaBAHD  ahd  Wm»  Sl 

CUSTOM. 
See  Bahxs  and  Baioono,  4-4K. 

DAMAOEa 

L  AttKimiHT  18  TO  Bi  CoNBiBviD  AS  Fhino  Amoxtkt  ov  LiQumATKD  Dam- 
AttMB,  AKD  KOT  Phtaltt,  which  provides  tiiat  the  contractor  is  to  repaif 
eertain  houses  for  the  sain  of  fifteen  hundred  dollars^  and  have  them  com- 
pleted, ready  for  ocoapancy,  by  December  lst»  and  tiiat  "  for  each  and 
erery  day's  delay  in  the  completion  of  said  houses  after  December  Ist^ 
nid  eontraetor  is  to  forfeit  five  doUam."    ff<Ul  y.  Crowky,  746. 

ti  Upov  Dsvault,  Wbit  ov  Ihquirt  I88I7B8  TO  Aflssss  Dakaois,  which  the 
aheriff  may  ezeente  by  summoning  a  juiy  from  the  regular  panel,  or  from 
by-etanders,  sad  haying  the  damages  assessed  by  them  either  in  the  pres- 
eooe  of  the  court  or  before  himself,    ^tna  Ina,  Co.  ▼.  PAe^  217. 

B.  iHsnuufiON  THAT  Malicb  OB  Gboss  NiOLBGT  OV  Ylaxftjw^b  Riohts  has 
not  been  sufficiently  established  to  allow  jury  to  find  exemplary  dam* 
agse  is  proper,  if  such  is  the  state  of  the  eyidenoe.  Stlden  ▼.  OcukmaHf 
03. 

4^  Mobs  ov  AaoKBTAiNiiro  Damages  in  an  action  on  the  case  for  injury  to 
plaintiff's  well,  and  for  pollution  of  the  water  thereof,  pointed  out. 
Ottawa  OoM  Light  Co.  r,  Oraham,  203. 

lb  Kddcplabt  Damages  will  not  be  Awabded  in  Action  fob  Sbbubb  ov 
SiooK  ov  Ooosfl  under  execution  issued  upon  a  Toid  judgment,  where 
the  defendants  acted  in  the  seisuxe  under  the  adyice  of  counsel,  and  it 
doea  not  appear  that  they  knew  or  suspected  the  inyalidity  of  the  jndg* 
BMat,  and  tiie  seixure  was  made  and  proceeded  with  in  the  ordinary 
manner.    Seiden  y.  Cashmanf  03. 

i    BaMAOBB  VOB  SBII0BB  OV  OOOBS  OV  PiBM  UNDEB  BZBOUTIOH  IflBUBD  OV 

Von>  Judombnt  do  not  include  loss  of  profits  resulting  from  diminution 
of  business,  alter  the  release  of  the  goods  from  seizure.    I<L 
T«  Ih  AflOBBTAmNo  Measubb  ov  Damages  in  AonoN  on  Case  for  injury  to 
property,  all  the  droumstances  connected  with  the  injury  are  proper  to 
be  eoasdered  by  the  jury.    Otimifa  Cku  Li^  etc.  Co.  r.  Orakamf  2ldZ. 

flee  BowBB,  6$  Fauu  Impbuonment;  Notbanob,  4;  Tbbspaes,  2;  Venbob 

AND  Vendee,  5,. 6. 

DEED& 
L  Dbbd  must  CoRTAiir  OvEBATxyE  WoBDB  OV  CoNTETANOE.    Sharp  T. 

It  Qtebaxxtb  Wobds  ov  Release  in  Simple  Qvitolaim  Deed  are  '^remiae^ 
release,  and  quitclaim  ";  and  where  the  words  "  baigain,  sell,  and  quit- 
elaim  "  are  employed,  they  operate,  not  merely  to  release,  but  to  transfer 
any  interest  which  the  grantor  possessed  at  the  executiGii  of  the  deedt 
•I-amehard  y.  Grow,  108. 


H  Ijkum  OE  Dm  vor  lo  Takb  Emor  uhtil  FurvBa  Dat  li  sol  lor  IM 
▼old,  Moordlnc  to  ilM  wdl-fletUAd  law  of  Mabkb,    Im^Sm  ▼. 

li  PMmn  BT  WoxAv  to  Maut  Grahtob  ib  Good  Coasnuountni  vn 
DuD^  and  she  will  bo  ontitlod  to  hold  the  land  against  hk  craditQi^ 
altbomi^  tho  marriage  ia  preTonted  by  his  death.    8mitk  r.  AUm,  766L 

fiti  AoKirowxjDNnaiiTs;  ATTACHMram*  8;  EQcmr,  2-4}  JtaoommB,  4| 
HuHWAn*  6;  HoiawnAM,  9-14;  Marhibp  Womxbi  RMiinLAxnii 
TAXinoMi  Tmnns;  Vsitdob  and  Ykxtdbl 

DEPOSmONa 
See  EvTDESCM,  11,  IZ 

DIVOBOE. 
See  Maxxiaos  and  I>ivqboil 

DOmCILB. 

L  Thum  ov  Child's  Bibtb  xb  in  Law  its  I>QifioxL%  if  it  mm,  aft  Hm  tiat 

of  tho  birth,  tho  domicile  ci  its  parents.     Taifhr  t.  /«Sar,  202L 
&  DoKKJiLn  of  Both  of  Minob  Gontdtubs  until  tho  child  hso  obtelnsd  a 

now  domicile.    Id. 
H  MxHOR  IS  Ingapablb  of  Chanoxno  his  Doxxoiui  DUBnro  IfDTOUR;  aad 

nmst  therefore  retain  the  domicile  of  hia  parenta.    ItL 
L  HnroB's  Doxioilx  cannot  bb  Chanobd  bt  Act  of  Stbab«xb  in  wroqg^ 

folly  removing  hia  peraon;  aa  when  auoh  remoTal  takea  plaoa  witfaont  the 

oonsant  of  the  minor's  father,  who  still  lives.    Id* 


DOWSR. 

I«  To  CoKPBL  Wm  TO  Elbot,  proviaiona  of  will  mnat  bo  anoh  as  to  ahofw  an 
evident  intention  on  the  part  of  the  testator  to  exolodo  the  daim  of 
dower;  the  proviaiona  of  the  will,  or  aome  of  them,  most  bo  afaaolntelj 
inoonaistent  with  her  daim  of  dower.    Wcrtkm  t.  Pmnom,  219L 

&  Wdb  is  Kbgbssabilt  Put  to  hsb  Blbotion,  where  the  whole  proper^ 
is  conveyed  by  the  testator,  if  it  ia  dear  tiiat  there  ia  one  pari  of  tfas 
propeiiy  which  the  testator  did  not  intend  ahoold  bo  sabjoot  to  the  daia 
of  dower;  for  it  woold  follow,  in  aach  a  case,  that  he  did  not  intend  that 
any  portion  of  it  should  bo  subject  to  anoh  a  daim.    Id, 

IL  Wm  n  Put  upon  hbb  Elbction  by  the  charge  of  an  annvity  npoa  bad 
in  &vor  of  the  widow,  or  "a  support  and  horns  "  for  her,  where  it  is  asads 
a  charge  upon  land  devised  by  the  husband.    Id, 

L  Wbbbb  Wdtb  has  Elbctbd  to  Takb  Dowbb  oat  of  hsr  fanaband'a  oslati^ 
where  he  has  devised  it  all,  she  cannot  have  ''a  homa  and  support*  aba 
diarged  upon  the  same  estate.    Id, 

ii  Inohoatb  Right  of  Dowbb  Oncb  Vbstbd  in  Wdb  cannot  bo  divested 
except  by  her  own  vdnntary  act  performed  in  the  mode  prescribed  by 
law.    NieoU  V.  Offden,  311. 

lb  Daxaobs  fob  Non-assignmbnt  of  Dowbb  pursuant  to  demand  an  va* 
ooverable,  notwithstanding  the  refusal  to  assign  was  made  in  tho  utasssl 
good  faith  under  belief  that  the  claimant  was  not  entitled  thereto,    id, 

!•  IfiONBT   BOBBOWBD  OF   ThIRD    PbBSON  AND   InYBOTBD  IH    PUBOHAai  0* 

Land  ia  not  purchase-money  within  meaning  of  Illinois  dower  law.    Jm^ 
iOM  T.  Garden,  306. 

See  HoMBSTEADs,  12;  Husband  and  Wdb;  Powbbs^  SL 
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DUBESa 

ffA»»iwn  WOKAH'il  BmHT  TO  AtOZD  MoBTOAGB  BBQAOn  OV  DVBMi  »  SOff 

iMrikiBXi^  nor  is  ths  mortgagee's  right  to  eet  it  up  M  Talid  rtrengtfaemi 
beoMUM  the  mortgagee  penonally  touk  no  part  in  piooiiiing  iti  exooatlo^ 
bat  its  exeoation  was  obtained  by  the  husband,  to  seeore  his  debt  to  tbi 
mortgagee.    Cenlrcrf  Bank  v.  Oopelandf  697. 

8m   ▲onOWLSDQMINTa^  3;    Ck>NTIUOn^    10,    11;    HuBBAITD  AKD  WlWBf  % 

Mabeiit)  Womin,  4;  Niootiabu  IirarBUiiBiiTa*  11. 

DYING  DECLARATION& 
See  Cbzmdial  Law,  28-31. 

EASEMENTS. 

Bhbt  ov  Ohb  to  Otdetlow  Land  of  Anothbb  is  EAsmmri^  and  an  Intct^ 
est  in  real  eetate,  and  title  thereto  must  be  conveyed  by  grant,  and 
ertablisbsd  by  proof  of  an  aotnal  grant,  or  of  presoription  from  whidh  m 
gnmt  wiU  be  inferred.    SnowUn  ▼.  WUob,  370. 

See  LicKNSx,  4. 

EJECTMENT. 
See  Oo/mrAKor,  1;  Guasdiav  aitx^  Wabb^  9l 

ELECTION. 
See  DowxB,  1-4. 

ELECTIONa 

L  OmxJB  or  Judgb  or  Elbohon  ib  Judicial  in  res  Natubb,  and  sooh  offioer 
cannot  be  held  legally  responsible  for  anything  more  than  an  honest  and 
faithful  exereiae  of  his  judgment,  and  is  not  liable  for  the  eonsequenoes 
of  mistakes  honestly  made.    Btvard  ▼.  Hqfmanf  618. 

%  JuDOB  or  ELBonov  is  not  Liablb  fob  RsrusiNa  to  Allow  Pkbsoh  to 
VoTB,  under  an  error  of  judgment,  but  is  only  liable  when  he  acts  wil* 
fully,  fraudulently,  or  corruptly.    ItL 

H  BLBonoH  IS  NOT  Void  bt  Rbason  or  Omibbiob  to  Giyb  NonoB  thax  Iff 
WA8  TO  Taxb  Plaob.    SUUe  ▼.  J<me»t  403. 

EMINENT  DOMAIN. 

L  AoT  OF  Ofbmuio,  Widbnino,  and  Closing  Sibbbib  is  Khmwsb  ov 
&IGBT  or  Bminbnt  Domain,  delegated  by  the  legislature  of  a  state  to  % 
eity,  as  to  other  corporations,  to  be  used  for  purposes  of  public  good. 
To  subordinate  it  to  any  private  end  would  be  a  perversion  of  the  high* 
est  prerogative  known  to  constitntumal  government.    State  v.  OraM% 


ti  POWBB  of  EiifBfBNT   DOKAIN,   HOWBVBB  EZBBTBD^  18  SUBJBOT  TO   OOV- 

■TiTunoNAL  Inhibition  that  the  Isgislatnre  shall  enact  no  law  anthorii* 
ing  private  property  to  be  taken  for  public  use  without  just  compensation 
being  first  paid  or  tendered.    Id. 

H   ASBBSSMXNT  OF  BeNBFIT   DuBS  ON    PBOPBISrOBS    BBNBRTED  BT  StBBBF 

IicrBOVBMBNT  18  CONSTITUTIONAL  MoDB  of  providing  compensation  to 
owners  of  land  taken  for  public  use;  as  is  also  the  assessment  by  com* 
missionftTS  in  the  city  of  Baltimore^  with  the  right  d  ippotl  to  the 
tnalconiti    Id. 
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L  OoMMUBittRUia  fOR  QpEinKo  AND  WiDKmro  Struts  ov  BAuamamm 
HAToro  Sproial  Pdbuo  Butt  and  Juusmoiioh  AassoKRD  Xhh^  to 
Wezecnted  in  a  prescribed  fonn,  their  prooeedingB  are  of  alegalcliaraoter, 
and  mnat  be  regarded  aa  sobject  to  all  the  incidenta  of  proceediiiga,  in 
the  nature  of  a  writ  of  inqnimtion  ad  qjuod  dammtm,  being  bat  meana  to 
the  same  end.    Id, 

L  CtoSDEMNATION  OF  PrIYATR  PrOPXRTT  TO  PUSUO  USR  18  NOT  Ck>] 

nntil  the  proprietor  is  paid  or  tendered  the  yalne  of  his  property,  aa 
tained  by  the  inquest  or  assessment.  Ko  preliminary  step  prior  to  aetoal 
payment  or  tender  so  fixes  the  condemning  oorporation  as  to  prerent  an 
abandonment  of  the  condemnatioa  or  enterprise.    Id. 

ii  PXRSONS    DeALINO  WITH    Ck)MMI8SIONER8  lOB    QpRNUrO  AKD  WlDRVIVa 

Strrkts»  lOB  Pboprrtt  OB  Matbruls  Partzallt  Apfropriatid  lO 
PuBUO  UsR,  deal  with  them  as  public  offioerSt  acting  under  the  mnnidi* 
pel  ooundlsy  which  have  the  power  and  the  right  to  abandon  any  pro- 
jected improTement,  when  it  becomes  obyious  that  it  will  not  promote 
the  pubUc  good.    Id, 

7.  PROOKBDINOS  OF  COMMISSIOITKBS  lOB  OfXSTSQ  AND  WiDRNIHO  SlKRXn^ 

xmder  the  ordinance  of  1850  of  the  city  of  Baltimore,  are  a  substitate  for 
the  inquisition  of  a  jury,  to  ascertain  the  actual  cost  of  any  projected  im* 
provement»  and  have  no  further  effect.     Id, 

C  MmnCIFAL  Ck>RP0RATI0N  WILL  KOT  BR  CORRCRD  TO  ADOPT   OOBDRiarA- 

noN  OP  Privatb  Propertt  for  street  improTements,  at  the  instance  ol 
purchasers  buying  an  imperfect  title  thereunder,  with  full  knowledge  of 
the  facts,  if  the  corporation  will  not  be  coerced  to  adopt  the  oondemnft> 
tion,  at  the  instance  of  the  proprietors,  who  are  unwilling  Tendon.    /dL 

See  Ck)RPORATiONa,  6. 

EQUITY. 

L  Eqxtitablb  Reliep  hat  bb  Graitted  to  Drtrndart  nr  Iaoal  Aoxnur, 
in  those  states  where  law  and  equity  are  administered  in  the  same  oour^ 
if  the  pleadings  present  the  necessary  averments.  Snowdm  ▼.  ITAu^ 
370. 

ti  BqUTTT    BAS  JxTRISDICnON    TO    OOMPEL    DrLZVRRT   AND    SURRRRDRR   OP 

Deed  of  mortgage,  which,  after  having  been  executed  and  detiveredy 
though  not  aclLUowledged,  has  been  intrusted  to  the  mortgagor  for  the 
purpose  of  having  it  recorded,  if  he  thereupon  retains  it  in  his  own  pes* 
session  and  refuses  to  deliver  it  up  or  have  it  recorded.  Pierce  ▼.  Lam* 
eon,  732. 

1.  CovTBJLcr  Bmtbred  nrro  xmDRR  Mutual  Brlirp  op  Pariirs  that  Law 
OP  StrBjROT-MATTBB  was  established  by  a  dedBion  of  the  supreme  coorti 
will  not  be  set  aside  in  equity  because  of  a  subsequent  deoision  of  the 
same  coqrt  overruling  the  former  one,  and  declaring  a  difforent  rale  upoa 
the  subject.    Kenyon  v.  fTe&y,  137. 

4.  To  Sustain  Bill  in  Equitt  to  Rrpork  Drid  on  Ground  op  Mutax:^ 
the  proof  that  it  does  not  conform  to  the  oral  oontnMjt^  aa  understood 
by  the  parties,  must  be  entirely  exact  and  aatiafaotory.  Seuayer  t.  Hemift 
669. 

Iw  Anbwrr  in  Cbanorrt  18  Takrn  as  Trui^  IP  No  BRPUOATioir  n  FnjDw 
TroiU  V.  ihnmone,  326. 

lb  Sworn  Anbwrr  in  Changrrt  must  rr  Orxiooiai  rt  iBmiiaiiT  «f 
Two  Witnrbsrb,  or  its  equivalent.    Id. 
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^  f  •  DBcnuu  PBO  OoNrasBO  n  Ebbohxovb^  when  paased  on  order  of  pablioft- 

B  tioii,  direoting  pablication  for  three  weeks  instead  of  one  month,  m  v»* 

*'  qnind  by  ftatate.    Ceniral  Bank  ▼.  Oopehnd,  697. 

8m  OcanmAam,  10^  11;  Evidbhc%  4^  5;  IsnrNonoNs;  MnxAKS}  MoaaroAaa^ 

^  1|  SXATDTB  OF  LlinTAXI01l8»  1,  2;  WuiM,  4»  S. 

I  ESTATES  OF  DECEDENTS. 

b  L  Pte>T]BX0V  OF  OALDOBiaA  AoT  REGiTLATiiro  SnTLxuraT  OF  Ebtisib  or 

[  DsGEDBirra,  declaring  that  no  sale  of  any  property  of  an  estate  shaU  be 

valid  unless  made  npon  an  order  of  the  probate  courts  is  applicable  to 
sales  by  ezeentors  and  administrators  only,  and  does  not  refer  to  judicial 
sales  under  decrees  of  court,  nor  to  sales  in  pursuance  of  testamentary 
(  authority.    FaUon  ▼.  BuOer,  140. 

8i  Allsoation  of  Febsentuxiit  of  Claim  is  UKNiOBsaABT,  in  an  action  to 
I  enforce  specific  liens  and  equitable  rights  agMnst  an  estate.    Id, 

lb  Tnuc  "CLADffl^"  AS  Used  nf  California  Act  Rkgulatino  SsTTLmnrr 
OF  EsTATis  OF  DECEDENTS,  refers  only  to  such  debts  or  demands  against 
the  decedent  as  might  by  action  be  reduced  to  simple  money  judgment^ 
and  does  not  embrace  mortgage  liens.  Id, 
4b  JnusDionoN  of  Pbobatb  Ooubt  over  Settlement  of  Ebtatbs  of  Deoe- 
PENT8  attaches  and  becomes  effective  only  upon  the  granting  of  letters  of 
administration;  and  the  power  to  make  an  order  direoting  the  sale  of 
real  estate  for  the  payment  of  debts  arises  only  upon  the  presentation  by 
the  legal  and  regular  administrator  of  the  petition  prescribed  by  law. 
Long  V.  BumeU,  420. 
6,  Pbeeentaxion  of  Petition  fob  Order  to  Sell  Decedent's  Realtt 
for  payment  of  debts  by  administrator  confers  upon  the  court  juriadlo* 
turn  of  the  subject-matter,  and  its  subsequent  proceedings  will  be  pre- 
sumed to  be  as  regular  and  oonclusiye  as  those  of  courts  of  general 
jurisdiction.  And  the  action  of  the  court  will  not  be  collaterally  reviewed 
when  the  jurisdiction  so  far  attaches  as  to  require  the  court  to  hear  and 
determine  the  sufficiency  of  the  facts  relied  upon  to  confer  such  jurisdio- 
t&on,  whether  they  relate  to  the  law,  the  process,  the  notioe^  or  the  peti- 
tion. Id, 
See  Adtanoemsntb;   Executorb  and  Admini8XRAT0R8;  MosroAon^  10| 

Sxaidtb  of  LiMiTAT]t)Na»  5;  Willb. 

ESTOPPEL. 

L  T6  Makb  Record  of  Former  Trial  Etidenoe  to  OongxiUdr  Ant  Minn 

IN  Issue  between  Pabtdes,  it  should  appear  by  the  record,  or  other 

proof,  that  the  same  matter  was  in  issue  and  decided  at  the  fanner  trial, 

between  the  same  parties.    Cecil  ▼.  Cecil,  626. 
fit  Ebtopfels  mitst  be  Reciprocal  and  Bind  Both  Pabties.    They  operate 

only  on  parties  and  privies  in  blood  or  estate,  and  can  be  used  neither  by 

nor  against  strangers.    Id, 
H  All  Pebsons  are  Equally  Gonclitded  bt  Same  Judicial  PLooEEiinra^ 

who  are  represented  by  the  parties,  and  claim  xmder  them  or  in  privity 

with  them.    Id, 
i.  Ebtoffel  Arises  upon  Matter  of  Fact,  and  not  upon  matter  of  Imt* 

Snifder  v.  Studebaier^  415. 

See  Corporations,  1,  2;  Husband  and  Wnrs;  JuDOMlim^  & 
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EVIDENG8. 

L  BviDMBUl  IS  iNABMmiBLi  TO  Pkoti  £act  not  aDaged  in  Hm  bilL 
weU  ▼.  Cfoodwhif  160. 

%  RVUB  THAT    ObJBCTIOIIS  TO    EVIDXVOI  MVST  M    SFIOmO  ApPLXIB  01I1.1 

TO  SvcH  OsjEonoNS  aa  oan  be  obviated  by  other  evidenoe,  or  by  the  ael 
of  the  party  or  the  oourt.    Clauaer  r.  Stones  290. 

lb  WhEBK  TxSTDfONT  FOB  DSFINDANTy  ImFBOFKBLT  RmOTBD  BT  OoCTBI; 

IB  OwwERXD  BT  Stati^  AND  Objbotu)  TO  by  defendant,  the  error  k 
eared,  and  the  defendant  cannot  compUin  that  he  iraa  hurt  by  the  prefri* 
one  deoiiion;  the  maxim  of  the  law  being,  Volenti  non  jU  ktfuria,  Af^r4 
▼.  SkUe,  200. 
L  WRtrrxN  GoRTBAar,  as  Bytdbnobd  bt  Bonds  and  Mobtoao^  oabvov 
BB  Vabibd^  in  the  absence  of  fraud,  accident,  or  mistake,  in  a  aoit  to 
foredoee  the  mortgage,  by  evidence  of  a  parol  agreement  to  the  efibol 
that  at  the  time  when  a  deed  of  the  land  was  made^  and  the  bonds  and 
BBortgage  were  exeonted  to  secore  payment  of  the  pnrohase-money,  the 
grantor  promised  to  pay  o£F  an  existing  mortgage  on  the  land,  and  if  he 
■honld  fail  to  do  so^  the  grantee  might  retain  a  sufficient  sam  for  thai 
purpose  ont  of  the  last  installments  of  the  price;  especially  when  sack 
evidence  is  introdnced  to  raise  an  equity  against  an  assignee  of  the  morl- 
gage  in  good  faith,  without  notice  or  knowledge  of  the  agreement.  Tmum 
V.  Shannon,  632. 

L  PaBOL   EtIDBNOB  to  VaBT   OB   CONTBADIOT  WbIITBN  OONTRAOT  IB  !■• 

ADMiBaiBLB  IN  EQiTiTr,  as  wcU  as  at  law,  in  the  absence  of  fraud,  aooft- 
dent,  or  mistake.  Id, 
i.  Pabtt  Cannot  bb  Pbbmittbd  to  Rbad  nr  Bvidbnob  Unanswbbbd  Li^ 
TBB  from  himself  to  the  adverse  party,  for  the  purpose  of  proving  tha 
truth  of  facts  stated  in  it,  although  it  was  in  reply  to  a  letter  to  himseli^ 
which  has  been  put  in  evidence.    Fearing  v.  Kimbatt,  600. 

7.  WiTNBSS  CANNOT  TBmFT  TO  GONTBNTS  OF  WbTTINO  VOLUNTABILr  AND 

Dbubbbatblt  Dbstboted  by  himself  in  a  suit  brought  by  himself  and 
founded  upon  the  writing  unices  he  first  introduces  evidence  to  rebut  the 
suspicion  of  fraud  arising  from  his  act.  *' Count  Jocumm**  v.  BmmtU^ 
788. 

H  XrrBiNaio  Evidbnob  is  not  Admissiblb  to  change  the  meaning  of  a  word 
having  a  general  well-defined  signification,  but  if  a  word  is  employed 
which  has  no  definite  and  specific  general  meaning,  its  local  meaning  may 
be  proved.     Qolena  In*,  Co.  v.  Kujifer,  284. 

f  •  Hbbb  Rbadino  or  Cboss-intbbbogatobibs  and  answers  in  evidence  at  the 
trial  is  not  proof^  aa  matter  of  law,  in  a  subsequent  action  between  the 
same  parties,  that  they  were  relevant.     LawBon  v.  HiekM,  40. 

10.  Bhtbibs  Madb  bt  Thibd  Pabtibs  in  Bank-books  are  hearsay  merelyy 
and  are  not  proper  evidence  in  an  action  upon  a  promissory  note.  Bamm 
V.  Simmona,  248. 

11.  Ck>UBT  Ck>MMiTs  Ebbob  bt  Allowing  Tbstimont  Takbn  down  undbb 
Statutb  to  bb  Disobbditbd  by  evidence  showing  that  the  penman  per- 
formed his  duty  in  an  inexpert  and  bungling  manner.    Afford  v.  SiaU^ 


12.  Sx  PABTB  VOLUNTABT  DkPOSIXIONS,   MaDB  rOB  COLLATBBAL  PUBFOS% 

oannot  bb  Rbad  as  Evidbngb  in  a  case,  though  the  witness  be  dead,  m 
absent  in  the  public  service.    Id, 

Bm  AoKNOWLKDOMBNTs ;  Attobnxts,  2M};  Cobfobahons,  16  i  Obimxkab 
Law;  Bquitt;  JuBisDionoN;  Jubt  and  Jubobs;  LBaimuoii  Iabu* 
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7|  PuuBoro  AND  PKAoncx;  PowxBfl^  2,  8;  Bhibiitc,  2|  BftAsorwa^  S| 
Btatutb  ov  Laarjotovs,  7;  Taxahok;  VnmoB  akd  Yxxpib,  4| 
Wagebs,  2;  Wills;  Wmisssn. 

EXECUnOKS. 

1.  InOHMAL  AND  DlUrMTTlVK  RlTURN  OF  LetT  ON  RkAL  EsTATI,  IF  OURBD 

BT  Amendments  daly  and  properly  allowed  by  the  courts  is  binding  apon 

the  parties  to  the  levy.    Symonda  v.  ITarris^  653. 
ti  Lett  on  Real  Estate  is  not  DEFBcriYE  beoausb  Appraisement  oi 

Unditided  Portion  set  off  to  creditor  is  not  made  at  the  same  rate  at 

which  the  whole  estate  is  appraised,  if  the  statate  does  not,  in  such  cases, 

require  appraisement  of  the  whole  estate,  for  the  latter  being  mmeoessary 

must  be  treated  as  sorplusage.    Id, 
%,  Baul  of  Real  or  Personal  Propertt  on  Exbodtion  will  not  bb 

Vacated  by  a  reversal  of  the  judgment^  and  the  writ  of  restitution  after 

reversal  Lssuea  only  for  the  amount  for  which  the  property  sold  on  eze- 

ention.     Stmaon  v.  Rosa,  591. 
4.  Sheriff's  Deed  need  not  Show  that.  Statute  Rbquibbments  in  Rb- 

OARD  TO  Notice  were  complied  with.     It  is  sufficient  if  the  officer's 

return  of  the  sale  on  the  execution  shows  tiiat  the  proper  notices  were 

given.     Id. 
lb  Purchaser  of  Lands  Sold  on  Ezbootion  Aoquirbs  onlt  Lien  upon 

Lands  for  the  amount  of  his  bid,  and  interest  during  the  redemption 

period.     Curtis  v.  MiUard  <t-  Co.,  460. 

6.  Legal  Esttate  of  Judomxmt  Debtor  is  not  Divested  bt  Sale  of  his 

land  under  execution  until  after  the  expiration  of  the  time  for  redemp- 
tion, and  the  title  has  vested  in  the  purchaser  by  deed  from  the  sherifl^ 
and  prior  to  that  time  such  estate  may  be  the  subject  of  a  lien,  or  of  a 
sale  under  execution,  or  of  a  conveyance  by  deed  from  the  debtor.    Id. 

7.  RxouLARmr  of  Process  cannot  be  Questioned  Ck>LLATERALLT  bt 

Stranger  to  Sale  under  Execution.    Durham  v.  Heaton,  275. 
I.  Purchaser  at  Exboution  Sale,  Qfher  than  Plaintiff  in  Writ,  will 
not  be  defeated  in  his  title  by  any  defect  or  irregularity  in  the  exeoutioiL 
Id. 

I.  Defective  and  Voidable  Execution  can  be  Amended  bt  Judgment 

as  well  after  as  before  the  sale,  and  parol  proof  by  the  keeper  of  the 
records  is  admissible  to  show  the  identity^of  the  execution.  Id. 
10,  Judgment  Rendered  against  Debtor  after  Execution  Sale  of  hdi 
Land,  and  before  the  expiration  of  the  redemption  period,  attaches  as  a 
lien  upon  debtor's  interest  therein,  and  a  grantee  of  the  debtor  takes  the 
premises  subject  to  the  same  liens  and  encumbrances  that  existed  upon 
them  in  the  hands  of  the  debtor.     Curtis  v.  MiUard  dt  Co.,  460. 

II.  Failure  of  Subsbquent  Judgment  OREDnx)R  to  Redeem  Land  of 
Debtor  from  sale  under  former  judgment  does  not  render  his  judgment 
lien  inoperative  against  the  debtor  or  his  grantee,  in  the  event  either 
should  redeem  within  the  time  allowed  by  law.    Id, 

See  BoHiMJ^  2|  Ck>RPORATiONs,  22;  Damages,  5,  6;  BxKMRiomi  Shxrifiil 

XXEOOTORS  AND  ADMINISIBATOB& 

L  Fofwm  ow  Sfioial  ADMiMViiiATOR  under  Iowa  revised  lawi  of  1848  are 
limited  to  the  preservation  of  personal  property  of  the  decedent  until  a 
regular  administrator  can  be  appointed,  and  an  order  of  the  probate  eourl 
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dlreeting  tiie  nle  of  real  estate  by  a  epeeial  adminiitntor  wmddy 
each  etatata,  be  wtthoat  authority  of  law  and  Toid,  and  ilia  regolnttj  el 
each  an  order,  and  the  proceedings  thereimder,  may  bo  ooiUatanlly  Ibi- 
peached.    Long  y,  BumeU,  420. 

ti  How  CouBT  IS  Inysstkd  with  JuRisDionoM  TO  Obdir  AsaasanLktom** 
Saul  — The  adminiatrator  may  bring  all  adTerse  partiae  into  oooit  in 
aithar  of  two  wayi:  1.  By  serving  a  written  or  printed  notioe^  together 
with  a  copy  of  the  aooonnt  and  petition,  on  all  tho  heiza  or  dsviaaas  in 
whom  tha  titla  of  the  land  proposed  to  be  sold  may  be  yeated;  &  Qf 
pabliahing  a  notioa  to  all  parties  interested  to  come  in  and  show  cant 
why  the  land  should  not  be  sold  according  to  the  prayer  of  the  petitioa. 
Either  mode  is  eqoally  effioacioos  to  give  the  court  complete  jnriadictlsfc 
Oibmm  t.  BoU,  219. 

Iw  Pbookidzvos  bt  ADMnnsiBATOB  TO  SxLL  Bbal  BflTAn  Bdtd  Ibiaio^ 
thoogh  they  are  not  nominally  made  parties  to  the  prooeedinga.    /d. 

L  Statdtb  sbouij>  bb  Comfubd  with  nr  AmiznBntAiotB's  Salb.    Id. 

ii  SumciBNor  of  Nomm  of  ADMnaBTBAXom'i  Salb  of  DaosiMDrr's  Brui 
Is  determined  by  the  court    Id, 

§,  ITonoB  OF  Adxzhxbebaxok'b  Salb  of  Dbobdbiit's  Bratb  bbbd  boi 
OoHTAXH  the  names  of  in&nt  bbimanti^  thoo^  the  proceediag  is  advww 
tothem.    It  is  sufficient  if  the  statate  if  followed,    /d. 

See  AiKViKOBiaDm;  Bbkaxbs  of  Bbobdbhib;  JuDOMBrai^  H 
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fltiTDTB  ExBicPTDro  Dibiob's  Toolb  akd  In8tbdiibbtb  to  Yaum  Of  On 
HuvDRBD  DoLLABS  Embbaobb  Macbimbb  of  simple  constniotion,  sMfed 
by  hand  or  f oot^  and  nsed  in  the  mannfacture  of  boots;  and  th]%  althco^ 
the  machines  are  generally  used  by  men  whom  the  owner  employs  In  bit 
bwsfaesB     JkmkU  y.  Bdfward,  731. 

See  HoMBmuBs. 


FAI^B  IMFKISONMENT. 

L  OoRTionov  and  Sbntbncb  of  Peb80h  to  Pbbhtbbtiabt  bt  Oomr  hav^ 

XNO  No  JuBiSDionoH  are  nullities,  and  afford  no  proteotiai  to  those  iHm 
keep  him  in  confinement;  and  those  holding  him  in  coofinement  are  pie- 
Bumed  to  know  the  law,  and  that  they  have  no  legal  right  to  keep  has 
imprisoned.  Patterson  ▼.  Prior,  367. 
ti  Whbbb  Person  Who  Illbgallt  Imfbdonb  Anqthbb  Rbuuvbi  Sohi 
Bbnbfit  by  reason  of  the  latter's  imprisonment^  the  person  so  imprisoasd 
may  waive  the  tort  and  sac  npon  the  implied  ntnmfmit;  bat  if  the  per 
son  who  illegally  confined  him  received  no  benefit  by  reason  of  saoheaa* 
flnement^  there  is  no  consideration  to  Bapp<^  an  implisd  aamtmfmL   U> 


FECTUaESw 

Uaohznbbt  of  Sash-and-bund  Factory,  wtthovt  Wkicb  It  oabbot  n 
Ofb&ated,  and  attached  to  the  miU  by  spikes,  nails^  bolt%  and  sorsw^ 
and  operated  by  belts  nmning  from  permanent  horiaontal  shafting  driw 
by  a  water-wheel  under  the  mill,  constitates  fiztores  of  the  fliJDL  4^ 
iNOiidt  V.  MarriM,  653. 

See  Co-tbnanot,  4w 
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lOBOXBT. 

FRAXTD. 

L  WmAjn^  What  Odbrrxtutis.— Neither  a  knowladge  of  th«  bM^  ol  a 
legwuwitetkn,  nor  the  premioe  of  euooautenooe  mmitelfaig  »  nok* 
leeneei  ol  tmth,  !•  an  indispensaUle  ingredient  of  fraadL  Any  repn- 
eentation  by  the  ▼endor  of  land  in  r^pird  to  a  material  lao^  wfaJeli 
op»ated  ae  an  indnoemeni  to  the  parohaeeb  upon  friiioli  the  sendee  had 
a  right  to  rely,  and  by  which  he  was  aetaally  deeeiTed  and  Injued^  la 
fmnd.    ^Wer  ▼.  Kamedif,  5G. 

%  ffeAVD  man  u  SraauixT  Pliadkd  ijn>m  Onm,  altfaoogli  at  r***"*^ 
law  it  ooold  be  given  in  eridenoe  nnder  the  gencial  iMoe.    JmUm  t. 

%  BBunDnAnoir,  vo  bi  F&AUBULBn,  mut  be  of  a  Imo^  and  aot  aa  ai* 

pieeriuB  of  ^^inion,  moet  be  ialee  to  a  material  extent^  mail  be  made 

vader  eooh  oirenmatanoee  tiiat  a  party  haa  a  right  to  raly  on  il^  and  moat 

beieiiedon.    Jd. 

See  VaBsoB  ahd  Vnron^  t-fi, 

OAa 
8aa  OaamsAL  Law,  8^  •. 

aBANT. 
8aa  KamnDm;  Pobuo  Lana. 

GROWING  CROPS. 

fer  a  NOV  OujarMuuTiva  Dklivbbt  or  Hat  as  GHAam^  ao  as  io  Fah 
Tma  to  itk  aa  against  third  pereone,  nnder  a  lale  of  graai  with  aa 
agreement  that  the  Tendor  ehall  cut  it  at  the  proper  time^  to  pinok  a 
handfnl  of  the  half -grown  gran^  and  daUrer  it  to  the  pnitihawir  ia  tha 
field.    Lammn  t.  Patch,  766. 

GUARDIAN  AND  WARD. 

L  Oovaia  Btietwhsri;  oh  Haxxas  Comrun  FaocaaD>Dio8^  to  Obtaot  Cot* 
109T  or  IirrAHT,  will  Taxx  Garb  not  to  oommit  raoh  child  to  improper 
or  nnaefe  ooatody ;  and  will  look  with  en  eye  eingle  to  the  interests  of  the 
adnor.  Gonrts  will  recognise  the  father  as  the  child's  natural  guardisn» 
anises  he  ia  shown  to  be  an  unfit  and  unsafe  custodian;  and  where  a  state 
eoort  of  oompetent  jurisdiction  determines  that  the  father  is  a  fit  and 
proper  onstodian  of  his  minor  ohild,  the  courts  of  a  sister  state  will  not 
distarb  hia  aathority,  except  upon  the  moet  oTorwhelming  evidenoe  of 
hla  unfitness  to  ooonpy  this  relation.  Especially  are  these  doetrinea 
applicable  where  the  ohild  has  been  removed  by  a  stranger  from  the 
domieile  of  his  father  to  a  foreign  state  without  the  consent  of  the  latter. 
Tmi^  T.  Jeter,  2X0, 

M,  VaTHBE  IB  NaTUBAL  GuABDIAlf  OF  HIS  MlHQB  GhILD  BOBB  IH  WbDLOOI^ 

and  aa  such  is  entitled  to  its  custody  and  management.    Id, 
H  Qbabt  to  Vathbb  or  Lbttibb  or  Guabdiah shv  otbb  Pinaoir  ahd  Pbof> 
bbtt  or  us  MraoB  Ghild^  bom  in  wedlock,  and  made  1^  a  coart  of 
OQBipeteat  jnrisdiotion»  where  the  child  and  father  were  domioile^ 
atraagthana  the  olaim  of  the  latter  when  conteeted  beyond  that  Jariadio> 

tioa.    Id. 
An.  Ikaa  Vol.  LXXXI-« 


U.  MonaAfln  ov  HiniHnuD  Pbofbrtt  st  Hubbahd  whiiut  Oqhod» 
vnrai  or  Wdb  ia  imralid,  notwithstendiiig  hit  wife  tnbmtpmdAj  ^am, 
Mul  wOl  nol^  if  he  many  again,  prednde  hia  aeoond  wifa'a  rightof  hoona* 
alaad  in  aneh  ptuparty;  nor  will  aha  be  condadad  l^a  fatedoaoredBerN 
by  dafanlty  entered  after  aoeh  aeoond  marriaga^  in  an  aoiifln  to  wfakk 
tbe  aaooad  wife  wma  not  a  party,  tfaoogh  the  deoee  wiU  be  oondnaive  m 
to  the  hnaband.    Id, 

9IL  Dmmd  SnssD  bt  Huhbahd  abb  Wdx  whj.  not  Ooktst  HomnAi^ 
wlMve  wifa  doaa  not  join  in  granting  part^  bat  only  in  the  la  IMteoataa 
parl^  where  aha  joina  to  raleaae  dower.  In  legal  effact  it  anMwiirtatono 
than  m  deed  by  the  hnaband,  and  a  relinqniahment  of  doww  by  tlia 
in  a  aeparata  inatniment.    Shiarp  ▼.  BaUeg^  489. 

IS.  Ho  Qfsrativs  Gonystakcb  ob  Ewbotual  Rblbasi  ov  Hombtiab 
KUMJPTioB  can  be  made  nnleaa  the  mode  pointed  oot  by  the  atatote  ii 
pmaned  with  reaaonable  atriotneaa.    Id, 

14.  HoHBSTBAs  Law  of  Illikooi  Maxbs  TtKr.Biwi  ov  HoMBscBAn  Bnbt 
B¥  Wnv  Nbobssabt  to  the  yalidity  of  aU  oonyeyanoea  of  tiie  bomaataad, 
and  a  deed  of  tniat  or  mortgage  of  the  premiaee,  and  a  aale  thereondar, 
ia  invalid  withoat  snch  releaae.    Best  t.  AUen,  S38. 

Uk  Dblat  bt  Gbzditob  in  Envoroino  Debt  G6z9tbactbd  bbvobb  PmAOi 
ov  HoMBSTBAD  Law,  which  debta,  the  law  providea,  may  be  aatiifiad 
OBt  of  the  homeatead  after  exhausting  the  other  property  of  the  ddbtor 
anbjeet  to  execution,  doea  not  prevent  the  creditor  from  aeiaing  thi 
homeatead^  if  at  the  time  of  hia  levy  the  jndgment  debtor  had  no  otfav 
leviable  property,  notwithstanding  after  the  matority  of  the  daim  « 
daring  the  pendency  of  the  judgment  lien  the  debtor  had  abondanoe  of 
other  property,  whidi  in  the  mean  time  ia  dispoaed  of  either  vdontaiilj 
or  by  jndioial  sale.    Det^egre  v.  Haun,  480. 

VL  Btatotobt  PBOYiaioN  that  Othbr  Pbopbbtt  of  DEViom  bhall  n 
BzHAOBCBD  in  satiafaotion  of  debts  anteoedent  to  homeatead  law,  bafon 
reaort  ia  had  to  the  homestead,  is  directory  merely,  and  a  failnra  to  ob- 
aarve  it  doea  not  afiect  the  title  of  a  pnrchaaer  of  the  homeatead  at  tka 
Jndiotal  sale.    Per  Lowe^  J.    Id, 

See  MoBTQAOBS.  18. 

HOMICIDE. 
Sea  Bau.;  Cbixinal  Law,  10-20^  21 

HUSBAND  AND  WIFE. 

X  Widow's  RiOBcr  TO  DiBTBiBonvB  Shabb  of  Husband's  Pbbbokax.Braii 
a  hot  HAim»n  hy  an  antenuptial  agreement  tiiat  die  woold  aooapt  cot' 
tain  proviaions  therein  undertaken  to  be  made  for  her  by  him.  in  plaoad 
and  aa  a  aubatitate  for  dower  in  hia  eatate^  and  aa  a  bar  and  eatcppd  ta 
any  and  every  other  daim  by  her  upon  hia  eatate.  SwOmgB  v.  Rkkmrnit 
742. 

%  Mobtoaob  Bxbodtbd  bt  Husband  and  Wdb,  of^Wdb's  LAMim^  Om- 
AXBS  ON  Husband's  Intbbbst  aa  tenant  by  tiie  onrteayf  altihooi^  it  ii 
invalid  aa  to  the  wife,  on  the  ground  ef  dnreaa.    Cenlnrf  Btmk  t.  Opa 

See  DowBB;  Dubbss;  NBoonAB&B  laiimmuMm  Ii. 


INDIAKa 
Sea  Intbbnational  Law;  Mabbiaob  abd  Dmmm^  SL 
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IKDICTMSNTS. 
See  Bail:  Cbxminal  Law. 

INPANCY. 

8m  DOMUnLBl   KUBUUTDBB  AND  ADMINI8TRAIOB8;   GVASDZAV   AMD  WaSB^ 

INJUNCTIONS. 

L  iBJinfonDiv  to  PBonor  Pbopbbtt  dubino  LmoATioir  will  hot  n 
AuofWXD^  whi&n  the  oomplaint  shows  tiiat  the  petty  seeking  the  injiiB^ 
tion  has  no  title  to  or  interest  in  the  property,  and  no  olaim  to  the  vM» 
A  mate  relief  sought  by  the  litigation.    8taie  ▼.  MeCfigtm^  118. 

1  IsnmonoK  WILL  vor  bb  Gbartbd  at  Sinr  ov  Statb  to  prevent  dU- 
petion  of  the  property  of  an  estate  pending  litigation  under  an  inforauk 
tion  filed  by  the  state,  seeking  a  decree  tiiat  the  estate  had  escheated  te 
the  state^  where  the  oomplaint  for  the  injunction  shows  tiiata will  of  the 
deceased  has  been  admitted  to  probate,  by  which  the  estate  is  devised, 
tiioogh  it  is  slleged  tiiat  the  will  is  a  forgeiy;  for  the  state  is  not  entitled 
to  the  ultimate  relief  soaght  by  the  litigation,  smce  the  decree  of  the 
probate  court  establishing  the  will  is  final  and  conclusiTe.    Id, 

1  BnacDT  voR  Wbovoullt  Oavsihg  iNjuKomnr  to  be  Imubd  is  by  Mdft 
i^cB  the  injunction  bond.  Action  on  the  case  cannot  be  maintained. 
GMon  T.  Brown,  245. 

INSANIXy. 

See  Nbootlablb  iNflTBincBHni^  11. 

INSOLVENCY. 

Amkbhbht  nr  Insoltsbct  dois  not  Vbbt  or  AenoBBM  property  which 
haa  been  put  into  the  debtor's  hands  for  the  frandaleat  purpose  of  giriiig 
1dm  a  lidse  credit^  although  some  of  his  creditcfs  may  have  besB  de» 
fraaded  tlienl^.    Audmrkd  ▼.  BeUde^,  756. 

See  Attobnbtb,  5. 

INSTRUCTION&. 
See  Obhhhal  Law;  Plbadibo  Ain>  Pbaoeidb. 

INSURANCE. 

L  Oomnnoir  ov  Pouor  ov  Mutdal  Insubabcb  Oqufaht  that  No  Ibiub- 
ABOB  shall  Taxb  EfTBOT  until  the  cash  premium  has  been  actually  paid 
at  the  office  of  the  company,  end  that  every  insurance  agents  or  other 
penons  forwarding  applications  or  receiving  premiums^  is  the  agent  of 
tiie  applicant  and  not  of  the  company,  is  not  complied  with  by  a  payment 
ef  the  premium  to  an  insurance  agent  through  whom  the  application  is 
lecetved  and  the  policy  delivered.  Such  condition  is  a  condition  preoe* 
dent  to  the  taking  efiiect  of  the  policy.  Mubrey  v.  ShawmtU  MuL  FSr§ 
hm,  Ox,  689. 

%  OvncxM  OF  MimrAL  iNsimAiroB  Company  hatb  No  ArrHOBinr  to  Waivb 
tiie  by-laws  end  provisions  adopted  by  the  members  of  the  company  for 
tiieir  mutual  protection.    Id, 

%  Menas  ovCovsnabt  will  Lib  on  Sbaled  Pouor  ov  Insubanoi^  renewed 
fay  a  patol  receipt,  where  the  policy  provides  for  the  continuance  of  itself 
fay  its  own  terms,  on  the  payment  of  the  premium  and  taldng  a  reoeipl 
tihersfbr.    ffemm  v.  PwHa  Marine  eic  In$,  Ox,  278: 
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4   DBCLA&4TI0N  DT  ACRON  ON  IkSUSAKOB  PoUOT  HSID  HOT  NlOAXIVa  Iht 

perf  ormanoe  of  a  condition  that  in  caae  of  loos  tho  oompaay  ni^t  nrtort 
the  building.    jEtna  Ins,  Co.  ▼.  Pftdpe,  217. 

A.  Original  Apfligation  tor  Ixsurancb  nbbd  not  bk  Set  out  nr  PLRAsnra^ 

in  action  on  policy.  Tho  insured  is  not  bound  to  prove  the  tratfa  of  fail 
representations;  but  they  are  subject  to  attack  by  the  defendanti  md  if 
he  ahowB  their  falsity  in  a  material  part,  the  former  cannot  reoorer.  i7er 
ran  v.  Peoria  Marine  Ins.  Co.,  272. 

it  NoncR  OF  Loss  need  not  be  Given  to  Segretart  of  Insurahor  Com- 
FANT  in  person,'  and  is  sufficient  if  given  and  received  at  the  oompany*! 
office  or  place  of  business.     Id. 

V«  Atrrmxnt  in  Action  on  Insurance  Policy  that  Kotabt  wboo  Cib^ 
tifigatr  Formed  Part  of  Pbeliminabt  Proof  of  Lobs  wm  tibe  naai^ 
eat  notary  to  the  place  of  the  fire,  is  unnecessary,  where  the  oertifiaaU 
was  received  by  tho  company  without  objection.     Id. 

B.  Ihburanoe  Ck)MPANT  Intending  to  Except  to  Formal  Dkfrot  or  Proof 

OF  Loss  should  do  so  in  time  for  the  insured  to  remedy  it^  otherwise  11 
will  be  regarded  as  waived  by  the  company.  Id. 
i.  Where  Policy  Requires  Insured  to  Deliver  Account  of  their  loai» 
under  oath,  declaring  tho  account  to  be  true  and  just^  together  with  other 
facta,  the  affidavit  of  the  insured  is  admissible  to  prove  a  complianoe  with 
such  condition,  but  for  no  other  purpose.  Phaem  Ins,  Co.  v.  LoBmrtmos, 
621. 

10.  Where  Policy  of  Insurance  is  Void  because  the  insured  kept  pro- 
hibited articles  in  the  house,  a  promise  on  the  part  of  the  insorsra'  sgent 
to  pay  a  loss  will  not  bind  them,  when  the  agent  having  aaUioftty  to 
adjust  and  pay  losses  has  knowledge  that  the  prohibited  ajftides  were 
kept  in  the  house  at  the  time  of  the  fire.     Id. 

11.  Keepino  of  Articles  Denominated  as  Haeardous^  in  poliqy  of  hunr- 
ance,  after  the  issuing  of  such  policy,  if  prohibited  by  it^  does  not  rsadn 
the  policy  void,  but  only  suspends  it»  while  the  prohibited  artiolsa  art 
kept  in  the  premises.    Id, 

\%  Conditions  of  ELeepino  and  Enumeration  of  articles  mentionod  as 
hanrdons  in  policy  of  insurance  forms  part  of  it,  and  if  prohibited  1^  il^ 
it  is  not  necessary  for  the  insurer  to  show  that  the  keepmg  thereof 
the  loss  or  increased  the  risk.    Phoenix  Ins,  Co.  v.  Xoiorenoe,  621. 

IS.  Keefino  of  Articles  Mentioned  as  Hazardous  in  policy  of  i 

by  the  insured  when  they  obtained  the  policy  does  not  render  it  void 
unless  they  concealed  that  fact  from  the  insurer.    Id. 

14.  Jury  has  Ko  Right  to  Declare  Policy  of  Insukanoe  Void  for  ths 
reason  that  the  insured  kept  articles  mentioned  in  such  policy  as  haaard- 
ous  and  prohibited,  when  the  insurer's  pleadings  fail  to  aUege  thai  any 
sach  articles  were  kept  in  the  insured  premises  when  the  policy  was 
issued,  or  that  the  insured  made  any  concealment  with  reference  thsfoia, 
Such  is  the  rule,  even  though  the  above  facts  are  proved.    Id, 

Ifl.  Where  Policy  of  Insurance  PnoHiBin  the  keeping  of  oertain  artioki 
specified  therein  as  haxardous,  in  an  action  on  the  pdipy  the  inraisr  Is 
not  presumed  to  know  what  prohibited  artidep  were  kept  by  tlis  in- 
sured, and  is  not  bound  to  specify  them  in  his  pleadings;  bat  if  he  spooi- 
fies  some  without  alleging  that  any  others  were  kept  by  the  tnaovedy  ths 
Jury  should  not  be  permitted  to  consider  any  except  those  speoified.   M 

16^  Whkrb  Hodbb  and  Goods  are  Inbubid  for  separate  soms^  tfaooi^  Ihs 
iiwnnmoe  on  the  house  may  be  void,  an  inoorreot  dsm^tkn  of  lbs  In- 
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III  thm  lammd  wOl  not  Titiate  the  fammnee  on  tlw  goodi,  in  tlM 
ab— Boe  of  proof  that  the  houae  was  inanred  for  a  frandnlent  pnrpooe,  m 
that  the  inoorreot  description  of  the  interest  of  the  insored  in  the  honaa 
induced  the  insnrer  to  insure  the  goods.    Id, 

n*  CoNSTRUcnvB  Poflsiasiozi  ov  InsuRXD  Goods  by  sheriff  under  an  ezv 
cation,  is  not  tnoh  change  of  possession  as  avoids  the  policy  of  insnianoaii 
Id. 

18L  Dxed  TuumvATZNO  Actual  IifTKBBST  of  the  insored  in  goods*  and  trani- 
larring  the  aotoal  possession  to  the  parchaser,  avoids  the  polipy  of  insov* 
anoe.    Id, 

111  UvDKR  PoucT  OF  iNSirsAHCB  GoNTAiNiNO  Clajjse  prohibiting  ''any 
Innsfer  of  the  interest  of  the  assnred  by  sale  or  otherwise^"  withoat  the 
eonaent  ci  the  insnrer,  a  deed  amrigniiig  the  oonstmctive  possession  of  tha 
insured  goods  to  certain  parties  in  trust  for  the  benefit  of  creditors  does 
not  terminate  the  interest  of  the  insured  nor  ttroid  the  policy.    Id, 

Ml  AvT  Hatuoal  Chavob  ut  Tnui,  though  hot  bt  Alimnatiov,  wiU 
AToid  insurance  which  providea  that  any  alteration  or  change  in  the  titia 
ahall  avoid  it.    BartM  v.  Unkm  Mutual  Fbre  Im.  Co.,  662. 

n.  PouoT  ov  LrauBANOB  OV  VvjaYtDMD  Half  or  BuiLDiNCM^  providing 
that  it  ahall  be  void  "when  the  title  of  any  property  insored  shall  ba 
ohanged  by  aale,  mortgage^  or  otherwise,**  becomes  void  upon  partitioo 
of  the  premiaea  made  on  a  Judgment  therefor  rendered  on  the  petition  of 
the  oo-tenant  of  the  insured.    Id. 

tiL  Pduor  OF  Iksubahoi  on  BuiLDiNoa  ahd  Fubvitubb  thxrbih  is  Iv* 
DXVisiBLB,  and  if  made  void  by  the  assored  as  to  any  of  the  itami  d 
property  insured,  the  whole  policy  is  void;  therefore  where  the  policy  is 
avodded  by  a  change  of  title  to  the  buildings,  recovery  cannot  be  had  for 
the  loaa  of  the  foznitore.    Id, 

tk  OonDmoH  or  IiiBUBAjrcB  Pouor  that  Company  mat  Rbbtobb  Buil» 
Dio  Dbrbotbd  is  a  condition  snbsequent,  which,  if  performed,  may  ba 
aal  up  by  the  oompany  in  def  enae.    JBim  Int.  Ok  v.  PkB^pt,  S17. 

IMTERR8T. 
SeeUsuBT. 

'  IMTEBNATIOKAL  LAW. 
L  Xbdb  of  Vcsktb  Axkbsoas  Ihdiahs  dobs  not  OoMRinm  HAnmiy  m 
that  ita  laws  will  be  recognised  in  a  state,  by  jntematicnal  oond:^. 
MoA»  V.  WaMtf/km,  876. 
ti  0EATB  n  hot  Bound  bt  Ihtbbnatiohal  Oomrr  io  Givb  bwmn  tb 
Laws  of  Ahochbb  Statb,  which  are  repognaat  to  iha  lawi  and  pcUof 
ef  tha  lormar.    Id, 

INTEBVENTiOK. 
See  Attaohmbht,  S,  SL 

JUDGMENTS. 

L  Juiwimurr  bt  OoNmaioN  la  Affibmatiyb  Aor,  ccnasntad  to  by  Ilia  dai 
fandant  in  person,  or  by  his  attorneys,  with  the  leave  of  the  ooorl 
MmUgomarp  v.  Murphy,  662. 

ti  OOUKt  WILL  NOT  SaNOTION   BxTBH8I0N  OF  PbaOIIOH  OF  CLBBKS  TO  TaKI 

MuruTBB  AND  DocKBT  BHTBIB8  OF  Pbogbbdings,  and  to  aobaeqiiantly 
them  at  length  hi  technical  langoage^  according  to  eatahlialMd 
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toaciMfaiwhiditheolerkiiiadtttlwffaii^flBlrycf  ^Jq^SOHbI^* 
aad  thflB,  ofat  of  0(mrl»  fixed  fha  Ikbilitj  of  the  perliee  fRnn  mere  no^ 
leotieui  m  to  how  tibe  judgment  should  be  entered  at  Iflngth.    /dL 

IL  €k>iner  Acts  in  BrmirTa*  or  m  Quasi  Equitabli  Powxbs  or  Dwanxam 
vrov  ApPLiOAnoK  to  Strikb  out  Judgmxht  after  the  term  ii  paet^  te 
any  of  the  reaeona  mentioned  in  the  Maryland  act  of  17879  and  wiO, 
therefore,  properly  consider  all  the  facte  and  circnmBtanoee  of  the  oaae^ 
and  require  that  the  party  making  the  application  shall  appear  to  hat* 
acted  in  good  faith,  and  with  ordinary  dUigenoe.    Id, 

4.  JuDOMxnr  Baoobss  arb  Pbxsumed  to  hays  bexv  Madb  Armt  Honr 
OAMKWUh  DnjBSBATiON,  and  to  permit  them  to  be  altered  or  wmtnlM 
without  the  most  solemn  forms  of  proceeding  woold  be  oontrary  to  law 
and  good  policy.    Id, 

$,  'Dewextdast  is  Ebrkpfkd  ntox  Bihtiho  Vaudrt  of  Judomxrt  bt  Ooor« 
msiONy  where  in  the  statement  therefor  he  admits  tiiat  a  sam  certani  is 
dne  pUintifl^  and  consents  to  the  rendition  of  judgment  for  that  saB^ 
notwithstanding  the  statement  is  so  defectire  in  setting  oat  the  facts  oat 
of  which  the  indebtedness  arose  that  the  judgment  is  iuTalid  as  to  eredi- 
ien  otiier  than  the  judgment  creditor.    Ptummer  r,  Dotigtom,  468. 

iL  It  n  HOT  GxouvD  vob  Rbvxbsal  that  Vkrdiot  was  Rktubhsd  at  Hauw 
FACT  Tbt  O'clock,  p.  m.,  and  the  judgment  was  not  entered  upon  the 
docket  untQ  the  next  day  at  eleven  o'clock,  A.  ic,  thoo^  tiie  statnte 
prondee  that  the  judgment  on  a  verdict  shall  be  entered  upon  the  dookel 
forthwith.    DavU  r.  Sknma,  402. 

f •  BanvAi.  OF  Judohxnt  in  Nahb  of  Adxini8Tbator  results  from  tlis 
filing  of  his  appointment  for  record,  and  an  execution  may  issue  ia  his 
name.    Durham  r,  Heaton^  275. 

i.  Lun  on  Jusgxznt  n  Gitxn  to  All  Ooubtb  ov  Rbookd^  and  a  jndg* 
ment  in  the  supreme  court  creates  a  lien  co-extensiTe  witlk  the  jurisdio- 
tion  of  that  court    Id, 

9t  Lun  of  Jvdomxnt  is  not  Rxlbaskd  bt  Dbath  of  Judgmbit  Cbbd- 
noB.    Id, 

10.  OouBT  WILL  Trbat  Fqbdon  Jusohbnt  as  would  the  state  where  it  was 
tendered,  and  words  of  a  record  from  a  state  where  forms  of  action  have 
been  abolished  will  not  be  given  the  same  strict  technical  significatioa 
which  they  have  where  those  forms  are  retained.    Orf/ln  t.  BaUm^  233L 

11.  DaoLAmATiov  in  Dbbt  in  Statb  whbrb  Forms  of  AonoH  abb  Rb> 
VAINXD  is  sustained  by  proof  of  judgment  on  a  promiaiory  note  for  a 
gross  sum  of  principal  and  interest  obtained  in  a  state  wliere  f oms  ef 
acJioB  are  abolished.    Id, 

See  SQUsnr,  7;  Bxbootxons;  Wium,  7-41. 

JURISDICTION. 

Iaoal  PBBsuMrnoy,  nr  Absbncx  of  Ck)NTBAi>iOTOBT  £fxdbvg%  ib  in 
Fatob  OF  JuBisDionoN  of  court  of  record  of  another  state,  which  has 
assumed  to  exercise  jurisdiction  over  the  subject-matter  in  controversy 
between  pertiee  residhig  there.  Thus,  under  an  order  of  a  court  of  reo> 
ovd  ef  another  state  that  certain  property  should  be  diMharged  from  a 
aaortgage  thereon,  upon  the  filing  in  courts  within  a  specified  time^  of  a 
bond,  with  sureties  to  be  improved  1^  the  derk,  and  with  oonditioB  te 
pay  tiie  sun,  if  any,  wfaioh  should  be  found  due  upon  the  mortgage  deb\ 
a  duly  certified  copy  ef  the  reoord  of  the  ooort^  showing  that  a  bood 
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jeoeiviad  tod  pkoed  «&  fila  by  ih«  derk.  and  mbteqamt  prooaedingi 
iMd  whieb  neoeiirily  implied  an  approval  and  aooaptaaoa  of  tha  bond* 
ia  anffiniant  to  prove  tba  diaoharge  of  tha  property  from  the  mortfagab 
A|^kai  T.  SUaiftoii,  767* 
Sea  EneATia  ov  Daomnm;  Kuduutojm  ahs  Ai»fiin8TEATOB8»  & 

JURY  AND  JUROR& 

1.  Jusr  lumroT  Lawwllt,  num  Msrb  Capbio^  DnsniBB  Tvnwnrr 
or  UHDinucBXD  Wttnbss,  althoagh  they  an  the  Judgaa  of  the  ored^ 
TbShtj  of  witueaaea.  They  most  ezeroiae  their  jndgment^  and  not  their 
wiD,  when  pining  upon  the  eradibility  of  a  witnen.  Robertwn  t.  Dodgt^ 
287. 

•l  Jubobs  should  Tiar  Thjtb  ahb  Wnoar  or  BviDiiroi,  wmor  Hbabiv 
fajr  tiieir  general  knowledge  derived  from  experienoe^  obaeivaliony  and  re 
flaetion}  and  an  inatmotion  to  them  to  apply  apaoul  eironaataneaa  ami 
laota  eooneoted  with  the  caae  in  forming  their  vafdiel  ia  amneooai 
OMflwa  Oat  LigJd  Co,  t.  Orahaan,  263. 

iL  JuBOft  KATiiro  KaowLEDos  OF  Ficn  HOT  m  Bvnmrcni  baa  no  right  to 
•anaidar  Aem  in  making  up  a  Terdiet.  Before  he  oaa  do  ao^  be  aheold 
be  awom  and  taatify  to  the  faota,  preoiaaly  aa  any  ottiar  witnaoa.    14, 

See  OBnoHii.  Law,  21-21 

LARCENY. 
See  OumvAL  Law,  80l 

T.JCAaieg 
See  DxBDB. 

LBQISLATUKB. 
Sea  €6britdtioxial  Law;  SxATum^  1^  IL 

LSaiTIMACT. 

L  Smlakahors  of  Diobasbd  Motbkr  that  hkb  Ghild  was  Bobh  b»- 
FOBI  Maheiaqb,  and  corroborating  atatementa  made  by  ber  tonohinf 
the  cireamatancea  and  hiatory  of  her  lif e^  are  admiaaible  in  evidenoe  la 
prove  the  iilegitimaoy  of  the  child.  HaddoA  v.  BotUm  mid  Moim  J?.  B^ 
666. 

ft  XVIDBVOB  OF  GiNIBAL  RkFDTATION    THAT  ChILD  WAS    iLLMTmiATl  is 

not  competent.  The  admiaaion  of  hearaay  to  prove  the  pedigree  of  a 
peraon  ia  reatrieted  to  the  dedaratione  of  deeeaaed  peraona  who  ware  r^ 
lated  to  him  by  blood  or  marriage.    leU  « 

LETTERa 
See  BvxDBvoi,  6L 

LEBEL. 

L  loBEL  AiTD  SLAimiB.— WoBDS  Spdkxh  OB  Wbittbv  bt  Oodbt,  the 
partiaa  or  coonael,  in  the  dne  conrae  of  judicial  prooeedinga,  if  rdevanAi 
are  not  actionable,  bat  are  abaolntely  privileged  AmminfiwiAa^mta^  and 
■Hhoog^  irrelevant^  do  not  oonatitate  a  canae  of  action  nnleaa  they  are 
In  iaot  maliciona.    Li  inch  caaa^  proof  of  aotnalmalioeisvponoomplaiB- 
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<.  Lx  Action  of  Slahdxb  ob  Libxl,  malioe  li  xanulty  faifsrred  bjkw  froa 
the  defamatory  matter  itielf ;  and  when  ao  inferred,  is  denominated  legrf 
malice,  in  oontradistinction  to  malice  in  fact.  Where  thia  l^gal  infamoa 
of  malice  ia  drawn,  the  absence  of  ezpreea  malioe  ia  no  jnatifioationp  a^ 
though  it  18  to  be  considered  in  mitigatian  of  damages.    Id, 

iL  LisXL  AND  Slandkb.  —  IsTERVSCE  OT  Malicx  is  not  drawn  as  mattar  el 
law  when  words  are  written  or  spoken  by  parties  or  oonnsel  in  the  das 
oonne  of  judicial  proceedings,  although  they  may  be  irreleTant;  and  the 
plaintiff  is  compelled  to  base  his  recoyezy  npon  malioe  in  fmoL  The 
qnestion  of  malioe  is  pnivly  an  inquiry  for  the  Jury.    Id, 

•4  Ldxl  asd  Slanpse.  —  Wobds  Spokin  ob  Wvrrrsa  in  the  eoma  el 
Judicial  proceedings,  though  irreloTsnt,  are  not  aotioDable,  nnliws  tt 
affirmatively  appears  that  they  were  malioioufl  and  uttered  witlMMl 
raasonible  or  probable  cause  to  believe  them  relevant.  This  qnestiott  d 
leasopsble  or  probable  cause  of  belief  is  for  the  Jury  in  datsrmining  the 
qnestioD  of  malice.     Id. 

€»  Ih  AonoN  ov  Ldbl  ob  Slakdbb,  aTerment  of  want  of  "justtfiabboansi 
or  excuse  "  to  believe  the  defamatory  matter  relevant  is  not  equivalsBl 
to  the  averment  of  "  want  of  reasonable  or  piobable  oaasd^"  lequlrad  by 
the  Alabama  statute.    Id, 

ii  Iff  n  No  JusnnoATioN  vob  Wbitino  Ldblous  Lbtcbb  to  Wohav 
oonoetning  her  suitor,  that  the  writer  was  her  friend  and  fcnnar  psstoTi 
and  that  the  letter  was  written  at  the  request  of  her  parents^  who  a» 
■ented  to  its  contents.     "Couni  Joannes"  ▼.  Beimeii,  73a. 

X  Ih  AonoH  ov  Libxl^  CBOfls-nrrBBBOQATOBna  signed  by  defendant  In  Us 
handwriting,  and  found  in  the  clerk's  office,  are  evidence  so  oondnoiqg 
to  show  publication  as  to  admit  them  in  evidence,  and  leave  tha  qwartiioa 
«l  publication  to  the  Jury.    LmDmm  ▼.  Hkkt,  49. 

LICENSE. 

•1.  VuTUBB  Enjotmbnt  OV  EzBOOTBD  Pabol  LiOBHBi,  granted  open  b  osi^ 
■{deration,  or  upon  the  faith  of  which  mcn^y  has  been  ezpended,  wQl  bs 
enforced  in  equity,  at  aU  events,  where  adequate  compeoaatioB  in  daar 
•gee  cannot  be  obtained;  although,  at  law,  a  parol  license  is  revooabls  as 
to  future  enjoyment,  and  ia  determined  by  a  conveyanoe  of  the  eefeala 
upon  which  it  waa  to  be  enjoyed.    Snowden  t.  Wiku,  870. 

'%  OBAirma  ov  Lakd  abb  Bouitd  bt  Ibbbyocablb  LiOBinn,  whan  ttsy 
purchase  with  notice;  and  in  case  of  a  mill  and  dam»  tha  eriattBg  oondl* 
tionol  things  might  be  notice.    Id, 

1L  LianraB  io  Entbb  utoh  ahs  Ooovft  Land  must  bb  Spbqeallt  Fkjusn^ 
undsr  the  code,  as  well  as  at  oominon  law,  or  it  cannot  be  given  in  evip 
denoe  without  consent^  and  consent  will  not  be  presumed.    Id, 

4  laoMMBB  io  Do  Act  ufoh  Laud  ov  Anothbb  mat  bb  OiTBir  bt  PaboIi 
if  it  does  not  involve  an  intersst  in  real  estate,  or  anMNint  to  an  eaas> 
aanti  and  if  coupled  with  an  interest^  ei^ooiaUy  if  it  ha  npon  a 
«Btkn»  it  cannot  be  revoked.    Id, 

LIEN& 

AnOBNBT  AHS  CLOUT,  8;  ESTATBS  OV  DbOIDBNTB^  S,   8; 

6b  10,  11;  JuDOKBHii^  9,  10;  Vbhdob  ahs  Vbhdbb,  7,  18L 

MAIJCK 
See  Attachmbrt,  4;  Damages,  3;  NunAHOB,  1 
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MALPRACTICE. 
Sea  Phtsicians  and  Subgions. 

MANDAMUS. 

1.  Wbit  ov  Mandamus  is  Summary  Remsdt,  ior  Want  ov  Brmcam  (hn^ 

wfattTd  th«re  woald  otherwise  be  a  failure  of  jastioe.    State  r.  Oravea,  639L 

2,  Wbit  ov  Makdamub  is  not  Writ  or  Right,  and  is  not  gnnted  m  of 

oonrsa^  bnt  only  at  the  discretion  of  the  conrt  to  whom  the  application 
is  made;  and  this  discretion  will  not  be  exercised  in  favor  of  applioaat^ 
nnloM  some  Just  or  nsefnl  purpose  may  be  answered  by  the  writ.    14, 

MAKSLAUGHTBR. 
See  Gbdonal  Law,  10-20i 

MARRIAGE  AND  DIVORCE. 

I.   MAUtlAOly  AOOORDINO  TO  JuS  GeNTTUM,  IB  UnION  OV  OnI  MaH  AlTD  QVl 

Woman,  so  long  as  th^  both  shaU  live,  to  the  ezclnsion  of  all  othsn^ 
by  sa  obligation,  which,  during  that  time,  the  parties  cannot^  of  thsir 
own  Tolitioii  and  aot»  dissolve,  but  which  can  be  dissolved  only  by  tho 
state.  AwAs  v.  WaakbigUm,  376. 
I.  Yauditt  ov  Mabbiagb  BcrwBKN  Indians  is  to  bb  Tbbtbd  bt  Law  ov 
Statb  in  whioh  it  is  contracted,  and  not  by  the  oostoms  of  the  tribs^ 
which  had  removed  beyond  the  limits  of  the  state.    Id, 

IL  **  BaSSTUAJL  IbTBMPBBANOI,''  WTTHIN  MbANINO  of  DiVOBOB  STATUTI^   is 

not  necessarily  the  habit  of  drinking  intoxicating  liquors  to  such  excess 
as  to  render  the  party  at  all  times  incapable  of  attending  to  bnsinessi 
bat  if  there  be  a  habit  of  drinking  to  excess  in  such  degree  as  to  render 
the  party  incapable  of  attending  to  his  business  during  the  prindpal 
portion  of  the  time  usually  devoted  to  business^  it  amounts  to  habitual 
intemperance.  liahotte  v.  MaJume^  91. 
4b  *'BzxBBMB  Gbvbltt,"  WTTHIN  Mbanino  ov  Divobob  Lawb^  need  not  be 
persistent  sad  become  a  fixed  habit,  before  relief  and  safety  can  be  had 
by  divoroe;  and  in  an  action  for  divorce  on  this  ground  it  is  error  for  the 
court  to  charge  that  "the  acts  must  be  persistent,  and  the  cruelty  must 
be  so  extreme  in  its  nature  that  in  itself  it  furnishes  an  apprehension 
that  the  continuance  of  the  cohabitation  would  be  attended  with  bodily 
harm  to  the  wife.**  Id, 

J9ee  Dbbdb^  4;  Husband  and  Wdtb;  LiomiiAor. 
MARRIED  WOMEN. 

L  CtoVBTAIIOH  BT  WiTB    SHOULD    BB    SXBIOTLT   OONBTBDBD  TO    FlOTBOt 

MBB  RiOBT.  Sharp  v.  Bail^,  489. 
&  NBOUOBNcn  OB  Wdtb  in  Exbgutino,  without  Rbadino,  Tbubt  Dbbd 
€6nybtino  Hombbtbad^  among  other  property,  upon  the  statement  of 
her  husband  that  it  conveyed  certain  property  mentioned,  which  did  not 
inolnde  the  homestead,  the  trustee  and  beneficiary  having  no  knowledge 
el  and  being  in  no  wise  a  party  to  this  false  representation,  cannot  be 
Bst  up  by  her  as  against  the  innocent  parties  who  acted  in  good  faith  la 
llie  trsneaction,  so  as  to  make  it  the  ground  for  relief  against  the 
of  her  own  signatnre.    MeHemy  v.  Daif^  438. 
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t.  Wxri  WILL  NOT  BB  PBBxrmi>  TO  Take  AivTAimios  of  her  own  IncfB- 
kr  and  wrongful  Mti  in  the  acknowledgment  of  a  deed,  against  pirti— 
who^  being  ignorant  of  rach  aota»  hare  loaned  mamej  upon  the  aeeofi^ 
thus  acknowledged,  bat  which  is  regolar  and  fair  on  its  face.    Id, 

4b  DBm.AKATTOwa  AND  AcTs  Lbai>iko  to  ijn>  Induciho  EiauuriuN  am 
MoKTOAOS  BT  Marbtbp  Womav  are  admissible  as  part  of  the  ret  gedm^ 
where  she  denies  the  validity  of  the  mortgage  on  the  ground  that  sIm 
was  foroed  toexecnte  it  by  menaces  and  threats  of  her  husband,  OetinA 
Batik  T.  Copdamd,  BffJ. 

8m  AamowuoHiiUDns;  Dowbb;  Dubbib;  HuBBijn>  aitd  Wmi  MosBi- 

QAon,  11. 

MASTER  Ain>  SERVANT. 

limxyrBB  Bi  Lliblb  vcm  Pbbsobal  Ixjumas  Sobtaibbd  bt  Rbabov  op 
OiBBLBHBBas  OB  HU  Empiatkb  who  ii  engaged  in  woriL  done  «ndar  a 
genand  employment  for  a  reasonable  oompensation  or  for  a  stipniated 
ptioe»  when  the  employer  retains  the  right  and  power  of  direotfaig  aad 
controlling  the  time  and  manner  of  execnting  the  work«  or  of  rsCralBivg 
from  dung  it,  if  he  deems  it  neoessary  or  ezpedianti    BraektU  t.  £«lli^ 

MEXICAN  ORANX& 
See  Public  LABSBi 

MINOBS. 
SeA  DomoELB;  MfNosa;  Quabioam  axd  Wabik 

MISTAKE. 

LsPdbb  Motakb  of  Law  UNAnBNDBD  with  MiSBaFHHiBTjanBii^  Vmbom 
Ibtlttbhcb,  Misplaobd  OdBfiBBNO^  or  other  speoial  Hrtnirtfim  of  a 
dmilar  charaeter,  is  not  ground  for  eqnitabls  relief  against  a  oonlnMii 
Kenjfon  ▼.  WeUy,  187. 

1.  ''MiSTAXB  **  nr  Statutb  Oonvebbino  JuaiSDionoiv  nr  BQUirr  or  Oi 
Of  Mdtax]^  if  not  in  terms  limited  to  mistakes  of  faot^  may  bo 
to  have  been  used  as  it  Is  generally  understood  in  eqiu^.    Jordtm  r. 
Sietau,  606. 

t,  ReUBV  WILL  BBTBB  BB  GbABTBD  MeBBLT  on  AOOOUBT  OV  lfwPA»«  09 

Law,  bat  there  are  cases  where  there  are  other  elements  not  in  theaa- 
selres  sufficient  to  anthoriae  the  court  to  interpoee,  but  whieh,  mmMatd 
with  such  a  mistake^  will  entitle  the  party  to  relief.    Id, 

4  Two  Facib  hatb  bbbn  Found  in  Addition  to  Mutakb  ov  Law  In  nearly 
all  oases  where  relief  has  been  grantedf  namely,  that  there  has  been  a 
marked  disparity  in  the  position  and  intelligence  of  the  parties^  so  thai 
they  hare  not  been  on  eqnal  terms;  and  that  the  party  obtaining  tiie  pro^ 
erty  persuaded  or  induced  the  other  to  part  with  it,  so  that  there  has  been 
*•  undue  influence  "  on  the  one  side  and  "  undue  confidence  "  en  the  otim^ 
Id. 

&  OoMntoiaBBB  Madb  undbb  Motakb  ov  Law  abb  Ufhkld  nr  Egomi 
but  if  the  parties  are  not  on  equal  terms,  and  one  nusleads  the  otlMri 
sad  obtains  property  thereby,  against  right  and  equity,  as  well  aaagainal 
law,  he  will  be  compelled  to  restore  it.    Id. 

ii  Bquttt  will»  17  P088IBLB,  Rbstorb  Both  Pabtibs  to  Sami  (kmvaum 
AM  BBiORB,  where  they  have  acted  under  a  mistake  of  law,  tiiou^  thste 
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W  no  Mtaal  fimnd,  if  one  ia  unduly  inflaanoed  and  muled  by  the  OftiMry 
to  do  that  wbioh  he  would  not  hftve  done  but  for  snoh  ™f»i«>i|»ftf>,  tad  be 

i-  bni^  in  oonaegoenee^  oonveyed  property  to  the  other  withoat  any  oondd* 

ention,  or  porchaaed  what  was  already  legally  his  own.    U. 
y.  Morar  Paid  or  Pbofxrtt  TBAVsnuiBXD  under  Mdtau  ob  Ioho- 
ftaiTGiOFLaw,  with  fall  knowledge  of  the  facts,  andin  theahaenoeof  frand, 

^  eannot  be  reeovered  back  at  law  or  in  equity,  the  role  being  equally 

f  stringent  in  both  jorisdiotlons.    Frmman  ▼.  Cwr^  664^ 

H  Whxbb  Mbxakb  is  Omi  Both  or  Law  and  Fact,  thongh  the  latter  is 

^  the  result  of  the  former,  relief  wiU  be  granted  when  jostioe  and  equity 

require  it.  Id* 
H  BacNumzAVOK  or  Real  Estatr  Convxtsd  uhdse  Mibtakx  or  Law, 
AiTD  OommuKiiT  MiSTAU  07  Fact,  wiU  be  decreed  where  there  was 
no  oonsideration  for  the  conreyanoe^  the  means  used  to  obtain  it  wei% 
improper,  and  the  grantee  of  the  property  onght  not  in  good  eonaaieno> 
to  retain  ik  Id* 
10.  Hubs  Wbd  Cohtst  thor  iBTERBKra  uf  Estatr  to  Anothrb  uvdrb 
loMORAiroi  or  Law  of  deaoent,  and  a  conaeqaent  mistake  of  faot  that 
they  are  not  the  only  heirs,  wfll  be  decreed  a  reoonveyanoe  in  equity* 
where  the  grantee,  who  had  no  l^al  interest  in  the  estate,  represented 
that  it  was  doubtful  whether  they  were  the  only  heir%  and  exhibited 
deeds  from  other  persons,  claiming  to  be  heirs,  oonreying  their  interests 
in  the  estate  to  him,  the  better  to  enable  him  to  contest  a  will  which 
disposed  of  a  portion  of  the  property  to  strangers^  he  at  the  aame  tuna 
executing  an  agreement  to  pay  them  out  of  the  proceeds  ol  the  estate 
their  sereral  shares;  and  upon  this  showing,  the  plainti£Eb,  in  ignorance 
of  their  sole  heirahip,  and  without  any  consideration,  conveyed  to  him 
their  intsrest  in  the  estate,  receiving  in  return  an  agreement  to  pay  then 
each  one  twelfth  or  in  all  one  sixth  of  the  proceeds  of  the  estate;  and  a 
reoouTeyance  ahonld  be  decreed  whether  or  not  the  grantee  waa  aware 
of  the  aole  heirship  of  the  plaintiffs,  because,  if  so^  his  action  was  fraudu- 
lent; and  if  not^  then  the  meaaa  used  to  obtun  the  conveyance  wave  imi* 
proper,  no  consideration  was  paid,  and  he  ought  not  in  ^Dod  oonseispoe 
to  retain  the  property.    Id, 

See  Eqditt,  4;  GvARDXAjr  aitd  Wabo^  \L 

MOBTQAOES. 

L  lioBaiaAos  ov  Lands  is  Broardxd  in  Equxtt  as  Mien  Bewrati  vok 
MoMET,  a  chattel  intereat  or  ohoae  in  action,  the  debt  being  oonaidered 
as  the  principal,  and  the  mortgage  as  the  accessory,  or  appurtenant 
thereto.    S%rams  v.  Shmncm^  632. 

i  Where  MoBaaAaEE  Institutes  Action  at  Law  upon  Note  Seoobbb^ 
instead  of  proceeding  to  foredoee  the  mortgage^  the  judgment  ia,  aa 
between  the  perties,  a  lien  upon  the  mortgaged  premiaea  from  the  date 
of  reoording  the  mortgage.    Okrktg  v.  Dftr^  493. 

IL  MaBTQAOE  Executed  to  Seourb  PnEOHAEB-MONET  or  Fbekibes  AiTERr 
WABDs  OooupiED  AS  Hqmestead^  need  not  be  aigned  and  ooncaned  ki 
by  the  wife  of  the  mortgagor.    Id* 

4b  Tbansfbr  or  Kote  Oarrieb  with  It  Mobxoaoe  Oivee  to  Seoube  It. 
Herring  t.  WoodkuU,  290. 

fL  iNDOBSBifEET  or  NoTE  AND  MoBTQAOE  TO  Two  Indorsebb  eutitlea 
to  one  half  the  note  and  ita  prooeeda  and  to  one  half  the  mortgage 
rity,  and  neither  can  transfer  any  other  or  greater  intersst  theretn.   UU 
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1.  MoKioAOB  OiTBK  AKD  Rbooboxd  whut  Emoutmb  to 

mantB,  to  be  made  to  the  mortgagor,  or  liabilitieB  to  be  aHumed  for  Ua 
by  the  mortgagee  in  future,  will  be  upheld  and  enforced  as  agamat  aab- 
■eqnent  mortgages,  as  to  all  adTuioements  made  or  liabilitiea  *— '"^ 
prior  to  the  ezeoation  of  sach  subsequent  mortgagee.  BomoeO  t.  OootU 
win,  169. 

7«  MORTOAOB  OlYBH  AMD  RlOOKDBD  TO  SWCTBB  ADVAHaBODfTB  to  be  mad* 

to  the  mortgagor  or  liabilities  to  be  assumed  for  him  by  the  mortgagee  In 
fntnre  wiU  not  take  preoedenoe  of  a  subsequent  mortgage^  also  reo«ded» 
and  upon  which  advancements  have  been  made,  when  the  prior  mori- 
gagee  with  notioe  in  fact  aswimes  an  original  liability,  wfaioh  he  is  boI 
eompelled  to  do,  after  the  subsequent  mortgage  is  executed  and  advanoe- 
ments  made  thereon.  Id. 
H  Whxf  Qns  has  Aotuallt  Made  or  Uhbebtauri  to  Maks  AsfWAMom^ 
UMi^  or  assumed  or  undertaken  to  assume  liabilities  for  another,  and 
has  taken  a  mortgage  for  indemnity,  which  he  has  reoorded,  his  enoom* 
faranoe  is  consummated  and  cannot  be  defeated  by  a  subsequent  mort- 
gage. But  when,  without  some  further  act  to  be  done  by  bim,  the 
mortgage  has,  and  can  hare,  no  effect^  and  where  it  is  opticnal  with  him 
to  do  such  act  or  not^  whether  he  should  not  be  required,  until  he  doea 
fludh  aet^  to  reoogniae  the  interrening  rights  acquired  by  cther%  and  be 
held  chargeable  with  notice  of  the  state  of  the  mortgagor's  title^  disoiosed 
by  the  public  records  when  the  act  is  done,  quare.  Id* 

I.  AasiQNKB  or  luTwaMvr  vx  Mortqags  oamnot  Gladi  nr  Avr  Othib  ob 

Stbomorb  Right  than  that  of  the  assignor.  OaUral  Btmk  t.  Cbpetad; 
097. 
IOl  Action  will  Lis  to  Foriolosk  Mortoaor  AOAnrar  Estatb  or  Da* 
ORASSD  Mortgagor,  although  the  debt  secured  by  the  mortgage  has 
been  presented  and  duly  allowed,  but  no  judgment  can  be  entered  up  for 
any  deficiency  which  may  remain  after  the  application  of  the  proceeds 
of  the  sale.    Fallon  v.  Butler,  140.  ^ 

II.  Wm  OF  Mortgagor  mbxd  mot  br  Madr  Pabtt  uvom  Formilosurr 
of  a  mortgage  given  to  secure  payment  of  the  purchase-money.  Stephen 
T.  BkhneO,  2i2. 

IS.  STRIOI  FORROLOSDRl  MAT  BB  DbGRSBD,  AMD  QXSXBAVLY  WILL  BR,  whcrC 

the  premises  are  not  worth  the  face  of  the  mortgage^  and  the  mortgagor 
is  insolvent.    Id. 

It.  Drgrrr  nr  AenoM  to  Forbolosb  Mortoaor  Oomoludbb  Rights  oi 
All  Partus  to  Aotiom,  and  the  sale  thereunder,  consummated  by  the 
sheriff's  deed,  passes,  as  against  them,  the  entire  estate  held  by  the 
mortgagor  at  the  date  of  the  mortgage.    Monigcmarjf  t.  IRddkmU§^  14d. 

14.  Dborbr  mat  bb  had  aoaimbt  Omb  or  Two  Joint  MoRTOAaaBfl^  wbxr^ 
after  giving  the  mortgage,  they  partition  the  premises,  agree  to  each  pay 
a  specified  portion  of  the  purchase-money,  to  secure  the  payment  ol 
which  the  mortgage  was  made,  and  one  of  them  does  pay  his  share^  and 
secures  a  release  as  to  his  portion.    Stephen*  v.  BkkmU^  24S. 

IB.  As  AGAom  Partus  to  Forbclosvrb  Suit,  Purobabrr  at  Forbolos- 
VRR  Salb  is  Bmtitlbd,  upon  the  receipt  of  his  deed,  to  the  posscisilan  ol 
the  prenuses,  and  to  the  aid  of  the  court  in  enforcing  its  delivery;  and  thi 
right  to  this  aid  is  not  affected  by  the  fact  that,  p«"»^^"g  the  actioii^ 
the  plaintiff  may  have  executed  to  one  of  the  parties  defendant  a  oon^ 
veyanoe  of  the  whole  or  a  part  of  the  premises  embraoed  in  the  decrsSb 
Moinigomerjf^.  Iiiddleml*$»  146. 
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111  SVATS  QflliQIRS  ARK  NOT  BOVND  TO  OlTKR  fOB  8aLI,  Dff  PABOBU^  land*. 

mortgaged  to  trust  funds;  but  they  may  do  80»  if  neoeeaary,  to  enable 
them  to  realiae  the  amount  of  the  debt  and  ooets.    Bantemer  y.  Mace,  344. 

17.  Sals  in  Lump  or  Seyxral  Distinxt  Pajickls  ov  Land,  Cotxrxd  bv 
Qni  Mobtqagk,  upon  foreclosure,  is  ground  for  setting  aside  the  aali^ 
and  ordering  a  resale.     Lay  v.  CHbbona,  487. 

IS.  HomsTBAD  or  Mortoagob,  Embbagxd  in  Mortoaox  with  Othbb  Dib* 
TIHOT  Tracts  of  Land,  should  not  be  sold  on  foreclosure  except  to 
■apply  the  deficiency  remaining  after  selling  the  other  tracts.    Id, 

It.  WsxBB  MoRTQAGX  Of  Railroad  AND  ITS  Profxrtt  authoriiee  ih  sale 
upon  failure  to  pay  either  the  principal  or  interest  to  satisfy  "Um- 
amount  olaimed  and  due,"  but  contains  no  provision  that  the  principal 
■ball  become  due  upon  a  failure  to  pay  interest,  untU  such  principal  ht^ 
oomea  due  the  bond-holders  haye  no  right  to  insist  on  payment  of  it  t^ 
foredoeure  or  otherwise.  But  they  have  a  right  to  a  sale  for  the  intereal 
due;  and  if  the  property  is  divisible,  it  would  be  proper  to  order  a  saU 
of  only  so  much  as  might  satisfy  the  amount  due.  If  it  is  not  suscepti- 
ble of  division,  it  must  be  sold  or  leased  as  an  entirety.  Bardttwon  tie, 
B,  R,  Co,  V.  Meicdl/t,  641. 

90.  Whxrx  Mortgage  or  Railroad  and  its  Profbrtt  authorizea  a  sale- 
upon  failure  to  pay  either  the  interest  or  principal  "to  satisfy  the 
amount  claimed  and  due,"  and  the  property  is  worth  much  more  than 
the  debt  and  interest,  it  may  be  leased  at  public  auction,  for  the  short- 
est  term  that  will  bring  the  amount  due,  and  accruing  interest  and  prin- 
cipal as  the  same  shall  become  due.  If  no  lessee  is  found,  then  it  may 
be  sold  absolutely,  the  company  to  elect  whether  or  not  the  property 
shall  bo  offered  in  the  first  instance  for  a  term  of  years,  and  if  sold,  the- 
purchaser  to  give  bonds,  with  approved  security,  for  the  purchase-money, 
including  the  accruing  interest  and  principal,  and  a  lien  on  the  property 
should  be  reserved  as  additional  security.  If  leased,  the  leasee  should 
be  required  to  give  a  covenant,  with  approved  security,  to  keep  in  good 
repair  the  road  and  property,  and  to  return  the  same  to  the  company  at 
the  end  of  the  term  in  as  good  condition  as  it  may  be  when  receired; 
An  inventory  of  tlie  property  should  be  filed  in  the  oause  and  declared 
In  the  decree  ordering  the  lease,  to  be  conclusive  evidence  of  the  oondi- 
tion  and  value  of  the  property  at  the  time  of  the  lease.    Id, 

tl.  Owner  or  Equitt  or  Redemption  or  Land  mat  MAnvTAnr  AcntioB 
BOR  m  Possession  against  any  one  except  the  mortgagee  and  thosB 
claiming  under  him.    Stnuon  v.  Rosa,  591. 

tS.  Junior  Mortgagee  has  Right  to  Redeem  uhdeb  ST▲TUTl^  when  nol 
made  party  to  suit  to  foreclose  prior  mortgage,  and  he  also  retains  h]» 
equitable  right  to  redeem,  unaffected  by  the  foreclosure.  If  made  a  party 
to  the  foreclosure  suit,  his  equitable  right  to  redeem  is  barred,  but  he  la- 
still  a  redemptioner  under  the  statute.     Frink  v.  Murphy,  149. 

tl.  JULTHOUOH  DbORBE  IN  FORECLOSURE  SuiT  ASOERTAINS  AMOUNT  OB  JUBIOB 

Enoumbranoer*s  Lien,  and  directs  its  payment  out  of  any  surplus  re* 
maiuing  after  satis&tction  of  the  prior  lien,  his  statutory  right  to  redeeoi- 
still  exists  as  to  any  portion  of  his  demand  not  satisfied  by  the  applioi^ 
tion  of  such  surplus.  Id, 
ti.  Phrase  "on  Which  the  Profbrtt  was  Sold^"  in  Oautornia  Pbaik 
noB  Act,  Sechon  230,  has  reference  to  the  lien  which  the  action  waa- 
bronght  to  enforce,  and  does  not  apply  to  the  Uens  of  subsequent  enouft*- 
bnmoers  who  are  made  parties.    /dL 


848  Indbx. 


AT  fiUZiB  WBEM  DbOBXH  OV  VqMMJLO&OMM  €V 

BraxLiD  TO  Wbit  ov  AflB]BKA2nn^  aliluni^  noli  daeiw  doti  Mi  &«* 
the  deliTwy  of  poawMJon,  and  aliluni^  at  the  time  of  the  afplMtioa 
DO  pwiliTninary  order  for  eaeh  de&Tory  hee  boon  made  bj  the  ooulk 
MmlgomerpT.  MkUUembt,  140. 

80L  To  Oradt  Wbit  ov  AaBaiASCM  AOAnm  Pasedbi  io  FoaauLOWut^ 
mm!  tiipt^^  <»lii.lTniwg  with  notioe  Qiider  tliem  aftv  ^^fflwifnftnw-^f^^  el  aoft 
le  fawwloei^  it  ii  onlj  requisite  to  funddi  the  eonrt  propor  endenoe  of  a 
pteeontation  of  tlie  deed  to  them^  a  '^<«"»^»4  of  the  poMMBOBy  and  liMir 
nnml  to  mzroader*    Id* 

0.  Okattbii  Mobtoaqb  mat  bb  Void  for  BuoortHa:^  as  woU  as  a  morlBit* 
offoalestste.    Ooidemr.  OochrHinik 

Wk  iMKAJScm  ov  Sumuuurf  abd  Imuwwmaan  desoi^ptloB  of  diattela  ia 
mortgage  thereof  gireiiy  and  general  prineiple  dedneed  tlial  aaj  desfliip» 
Hon  which  wiU  enaUe  third  persons  to  identify  the  piiiperij»  aided  hj 
inqoiriee  which  the  mortgage  indicatoe  and  direoti^  is  snffieieBtb    /dL 

Mb  ]laKiBXRiOHOvPBOPBBrTiHOHATTBLMoBTaAaBas''lMlieadelmBlo^ 
■ow  in  the  territory  of  Kansas,"  and  ''one  pair  of  daybank  hotssi^*  is 
Bot  soffident.    Id, 

Wk  Dbuvbbt  of  OBiarmts,  bcthbb  Aotital  ob  CamaMxranfMf  la 
to  tiie  Talidity  of  a  mor^;age  thereoi^  as  against  third  partiesL 
tion  dispenses  with  deliveiy.    Id, 

IL  Obattbi.  Mobtqaob  or  PBOPBKrr  situated  in  Kansas^  eieeBted  and  r^ 
eorded  in  another  state,  where  the  mortgagor  resides^  withoBt  aaj  ohaage 


of  posssssiony  is  not  notioe  to  nor  Talid  as  against  attaching  oraditecB  of 
the  mortgagor  in  the  former  state.    Id. 

Aoprowf.iPflifiTm^  8^  4}  ArcACHiEBBT»  1;  OoBK>BAmn%  S-U^  Sl| 
IqiDzrr,  2;  Byzdbbo^  4;  Hombbibaiib^  10^  11|  Hubbibd  abd  Wiv%  9§ 
j^Aw.^nATM^  2^  S;  Statdtb  of  Ldiitateohs^  4;  UnrBT,  4-7. 

llUinCIPAL  CORPOBATION& 
OnvoBAZBBn^  SS-41|   Emibbht  Domaibi  Hiokwaii^  4-4|    Hi 

QBB0%8. 

1CUBDS& 
BeaOmmrALLAw,  KMBO^flL 

HAVI0ABLB  STRKAMR 

See  WAIBB00UB8BC 

NEOUGENCB. 

tm  What  d  BBiaoBABLB  ob  Dub  Oabb  Dbpbbimi  ov  Bubjbuw 

whicih  care  is  to  be  i^lied,  and  the  attendant  eiroomstanoss.    Dmk  t. 
nnmowp  ol&, 

%  Nbquqbnob  OoHSDn  nr  QicirnNG  to  do  SomaiUBa  that  a  rissoasMi 
man  would  do^  or  in  doing  something  that  a  reasonable  man  would  boI 
do^  cansingy  unintentionally,  mischief  to  another.    Id, 

ft  Dbat  Pbbsob  IB  Quwn  or  Ksolxobmoi,  who  attempts  to  drive  an  bb- 
Bmnageablehofeeacroas  a  railroad  traok  when  a  train  is  approaofaiB^  It 

z  is  his  datj  to  keep  a  vigilant  lodLoot,  in  order  to  see  and  avoid  the 
danger.    lOmoU  Central  R,  R.  Co,  t.  Budmer,  28S2. 
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4.  PnaoH  uxm  Himmclf  SniiBOoiraaQPEyaMs  of  CiiniM  Aoi;  DOBi>tt» 
what  motire  may  bare  prompted  the  act.    IcL 

i.  NsGUOXNOB  IS  Implied  vbok  Esoapb  or  Fnu  vaom  LoooMOimB  Eziginj^ 
and  the  bnzdeu  of  proof  is  upon  the  railroad  company,  in  an  actioa 
against  it  for  such  negligence,  to  show  that  the  moat  approved  mechani- 
cal contriTances  were  need  to  prevent  the  escape  of  fire,  ^oss  t.  Chkag^ 
etc  B.  B,  Co,,  254. 

6L  Bailboad  Gokpant  is  Guiltt  of  Nxolioxno^  in  soffaring  dry  grass  and 
rubbish  to  be  upon  its  right  of  way,  or  in  permitting  TQgetation  to  grow 
thereon  to  such  a  height  and  density  as  to  conceal  cattle  from  view.    Id. 

7.  OwvxB  or  SucRiNO  Ck>LT  Kicked  a2td  Killed  bt  Hobse  which  has  been 

tamed  loose  in  the  highway,  withont  a  keeper,  while  it  is  following  its 
dam  led  by  her  owner  in  tiie  highway,  he  being  in  the  exerdBe  of  rea- 
sonable care^  may  recover  damages  of  the  owner  of  the  horsey  althoagh 
the  horse  was  not  vicious.    Bame$  v.  Chopin,  710. 

8.  MuNiotPAL  Corporation  is  Liable  tor  Carelessness  or  Nbolbot  oe  its 

Agents  in  the  construction  of  public  works,  on  the  same  principle  thai 
a  natural  person  is  liable  for  damages  resulting  from  his  carelessness,  im* 
skill  fulness,  or  wrong-doing.     TempUn  v.  Iowa  City,  455. 

Bm  Animals,  10;  Common  Cabrters;  Corporations,  27;  Damages,  3;  Mab- 
BiED  Women,  2,  3;  Master  and  Servant;  Phtsioians  and  8ubqbon& 

KEOOTIABLE  INSTRUMENTS. 

L  CEBTmcsATB  oE  DEPOSIT  IS  NEGOTIABLE  INSTRUMENT,  when  ft  is  payablt 
to  the  depositor  or  order,  on  demand,  on  return  of  the  certificate^  and 
the  bank  has  a  right,  upon  demand  of  payment,  to  insist  that  the  certifi- 
cate should  be  produced  and  delivered  up,  as  its  voucher  of  payment^ 
and  as  security  against  any  future  claim.  FtlC*  Point  SavinffB  InttiMitm 
V.  Weedan,  603. 

1.  Negotiable  Instrument,  dt  Lost,  cannot  be  Recovered  on  at  Law. 
The  only  remedy  is  chancery.    Id. 

%.  Terms  "CuRRRNCT,"" Funds, "and  "Current Funds, '*DEnvED.  Oalaia 
In»,  Co.  v.  Kup/er,  284. 

4.  Holder  op  Check  Drawn  tor  "  Current  Funds  "  mat  Demand  Ctonr, 
or  funds  equal  in  value  to  the  current  coin  of  the  country.     Id, 

i.  Party  Drawing  upon  Another  tor  Current  Funds  must  Providb 
Such  Funds  for  payment  of  the  draft,  and  failing  to  do  so,  it  is  the  same 
as  if  no  funds  were  provided.    Id, 

8.  Holder  op  Check  Drawn  por  Current  Funds  is  not  Bound  to  Receive 
Depbbgiated  Paper,  in  a  case  where  the  drawer  of  the  check  has  not 
provided  proper  funds  for  its  payment.    Id. 

7.   l^LDER  OP  PROMiaSORT  NOTES  IS  NOT  BoUND  TO  RECEIVE,  IN  PAYMENT  OV 

the  same,  currency  or  anything  other  than  coin  or  money  at  its  true 
value;  and  holder,  who  is  mere  agent,  has  no  right,  unless  specially  au- 
thorized so  to  do,  to  accept  anything  else  in  lieu  of  money;  and  a  pay- 
ment  in  currency  to  the  holder,  who  is  merely  an  agent  for  collection, 
does  not,  in  the  absence  of  authority  specially  conferred  or  ratified,  or  of  a 
eostom  known  to  the  principal,  amount  to  a  discharge  of  the  notes.  Orap' 
don  etc  v.  Patterson  <C«  Co.,  432. 
t.  Words  "with  Exchange"  in  Note  are  Unmeaning,  and  may  be  Rb- 
JEOTED  as  surplusage,  and  therefore  do  not  afiect  the  note  in  any  way. 

Cla¥$er  v.  Stone,  299. 
▲m.  Dsa  Vol.  LXXXI-«I 
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1.  HiKBE  HromBi  Liablb  upov  Notb  Made  Patablb  to  hdi  Omr  Oism 
by  indonemeiit  and  deliyery  thereof.    Sail  y.  Burton,  810l 

IOl  OwHui  ov  Lost  Nor  oaitkot  Mazmtaik  AonoN  at  Law  AOAiMsr  Lf* 
D0B8XB,  in  a  case  where  a  bond  to  indemnify  the  defendant  against  beiig 
oalled  on  a  second  time  to  pay  the  note  will  not  afford  him  an  adeqnatt 
protection.     TWtfe  ▼.  Stemdish,  712. 

IL  DiraifBX  THAT  PLAnvTorr  PBocimED  iKDOBsxiasiiT  ov  PBOiiiBSOBr  Non 
BT  Undus  Ihiluknob  from  the  payee^  when  he  was  of  nnaoond  mind 
and  incapable  of  making  a  yalid  indorsement,  is  not  available  in  an  action 
by  the  indorsee  against  the  maker,  if  neither  the  payee  nor  hia  represen- 
tatives have  ever  disaffirmed  the  indorsement;  nor  is  it  a  defense  to  snch 
aotion  that  the  payee,  for  a  valnable  consideration,  agreed  to  give  np  the 
note  at  his  death  to  the  maker,  reserving  meantime  the  right  to  coUed 
the  interest  thereon.     Cdrrier  v.  Sean,  l(fl, 

ML  iNBOBanoEMT  MAT  BB  Madb  ON  Fagb  07  BiLL  OB  NoTB;  and  any  lonn 
is  sufficient  which  manifests  an  intention  to  transfer  it.   Henrkig  v.  Wood^ 

15.  Indobsbmbnt  in  Fobm  or  Gttabantt  Transfebs  Titu  in  Kon  to 
Holder  as  an  indorsee.    Id, 

14.  Indorbbmbnt  ov  Drait  bt  Husband  to  Witb,  and  her  stnbeeqnont 
indorsement  of  it»  with  his  assent,  to  another,  are  safficient  to  vest  a 
yalid  title  in  the  latter.    Slawaon  v.  Loring,  750. 

16.  Dbar  Binds  Aocbftor  Pbrsonallt,  though  Addbbsbd  to  and 
AooBPTBD  by  Him  ab  Agent,  if  it  fails  to  disclose  his  principal  on  its 
face.  Thus  the  acceptor  was  held  personally  liable  on  a  draft  in  tiiis 
form,  viz.^  "Office  of  the  P.  L.  M.  Co.,  Hancock,  Mich.,  Jane  6.  1861* 
B.  T.  L.,  Agent.  At  foor  months'  sight,  pay  to  the  order  of  L  H.  S.  fonr 
hundred  dollars,  and  charge  the  same  to  the  account  of  this  company.** 
Signed,  "LB.  J.,  Agent,"  and  accepted  by  " £. T.  L.,  Agent."     /dl 

16.  Maker  ob  Kotb  is  not  Estopped  bt  his  Rbprbsentations  made  to 
the  holder,  after  he  has  become  the  owner  thereof,  to  the  effect  that  the 
note  is  all  right,  and  would  be  paid;  nor  is  the  maker  bound  by  each 
representations,  when  repeated  by  the  holder  to  one  to  whom  he  sold 
the  note.    Jones  v.  Dorr,  406. 

17.  Pbotbst  should  Dbsignatb  or  Idbntitt  Notb  to  Which  It  Rbvbrs, 
which  is  usually  done  by  putting  on  it  a  copy  of  the  note;  but  if  the 
original  note  itself  be  snnexed,  and  referred  to  in  the  body  of  the  pro- 
test, it  is  sufficient.     Fulton  v.  Maccraehen,  620. 

18.  Pbotbst  is  Sutficient  to  Adhit  It  as  Evidence,  if  Memorandum 
IS  Indobsed  thereon  of  the  maker  of  the  note,  amoimt,  and  date  of 
protest.    Id. 

19.  Kotart's  Name  mat  be  Printed  to  Notice  ob  Protest,  instead  of 
being  signed  by  him  in  his  own  handwriting.  All  that  is  required  is  that 
the  notarial  certificate  should  appear  to  the  act  of  the  officer.     ItL 

90l  Tbbtimont  of  Witness  is  Sufficientlt  Definite  to  be  Submiited 
TO  JuRT,  where,  after  testifying  cautiously  and  hesitatingly  as  to  send- 
ing notices  of  protest,  he  said  on  cross-examination  that  while  he  had  no 
doubt  that  he  did  mail  the  notices,  he  could  not  say  that  he  distinctly 
remembered  the  precise  fact.    Id, 

8L  Notice  of  Dishonor  of  Note  is  not  Nbgbbsart  to  entitle  an  aooom- 
modation  indorser  to  recover  from  prior  parties  on  the  paper  for  wfaoss 
benefit  the  note  was  indorsed.     Id, 

See  Assignments;  Statute  of  Limitations,  4;  Usubt,  4,  6. 
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NKW  TRIAIA 
8m  Pleading  and  PRAorioii 

KOTAKIEa 
See  NnoTiABLK  iNsTRmfxinra^  19. 

NOTICE. 

OF  Sals  of  Laitds  Mortoaokd  to  Tbttst  Vuwtm,  whieh 
hu  been  pobliBhed  for  lizty  days  before  the  day  of  sale,  is  taffieient^  and 
ia  not  yitiated  by  the  fact  that  in  the  description  of  the  landa  snoh  ab* 
breriatioiie  aa  these  are  used:  "The  w.  hi  of  the  n.  w.  qr.  of  eeo.  85^  la 
t.  23  n.y  of  r.  4  w."    Bansemer  v.  Mace,  344. 

See  Emoutkot^  4;  Exbctdtobs  and  ADMiNisTRAiOBa^  2;  4^  6;  Lioim^  9§ 

KioonABLB  Instbumsnts,  19,  21. 

NUISANCE. 

L  Iv  Oiniy  lOB  HIS  Own  Bknsfit,  Violates  Rights  of  Anothie,  it  ie  » 
imissniwi,  and  express  malice  ia  not  necessary;  and  if  a  pnUio  right  ie 
▼ibUtedy  indictment  is  the  appropriate  remedy  for  its  Tindioation  and 
ledrees.    Dcaia  y.  Wmslow,  573. 

8i  NVIBANOB  IS  DlSmfOmSHABLB  FBOM  TRESPASS,  SINGE  It  CoKSISTS  IN  USB 

OF  One*s  Own  Property  in  such  a  manner  aa  to  cause  injury  to  the 
property  or  other  right  or  interest  of  another.    Norcroia  ▼.  Thorns,  688» 

t.  I^wFUL  AS  Well  as  UNLAwrtTL  Business  mat  be  Carried  on  so  as  to 
prove  a  nuisance.  It  is  the  injury,  annoyance^  inconvenience,  or  discom- 
fort thus  occasioned  that  the  law  regards,  and  not  the  particular  business 
from  which  these  result.    Id. 

4b  Pabtt  Injured  bt  Nuisance  mat  Rbcoyeb  Compensation  nr  Civil  Suit 
upon  proof  of  special  and  peculiar  damage  to  himself,  though  the  nui- 
nnoe  be  public^  rendering  the  guilty  party  liable  to  indictment.     Id, 

Iw  Business  of  Blacksmith  must  be  Carried  on  so  as  not  to  Injure 
Othebs,  and  it  is  a  nuisance  where  it  is  carried  on  in  a  shop  twelve  feet 
distant  from  a  hotel,  and  causes,  by  reason  of  the  cinders,  dust,  and  ashes 
arising  from  the  shop,  serious  annoyance  and  inconvenience  to  the  guests 
of  the  hotel,  and  consequent  loss  to  the  hotel-owner.    Id, 

ii  OWNEB  OF  LOWEB  MiNINO  CLAIM  UPON  WhICH  ReFUSB  MaTTEB  HAS  BEEN 

AND  IB  BEINO  Washed  tiom  a  higher  claim  is  entitled  to  damages  for 
the  injury  sustained,  and  to  an  injunction  to  restrain  the  upper  proprie- 
tor from  continuing  such  acts,  where  it  appears  that  plaintiff  had  first 
located  his  claim,  and  that  the  flow  of  such  refuse  matter  interfered  with 
and  defeated  the  object  for  which  plaintiff's  claim  was  located  and 
taken  possession  of.  The  rule.  Qui  prior  eai  in  tempore  potior  eit  in  Jurtf 
epplies  in  such  cases;  and  the  position  that  so  long  as  the  use  made  by 
defendant  of  his  claims  is  not  in  itself  unlawful,  plaintiff  cannot  com- 
plain of  its  effect  upon  his,  is  untenable  because  no  use  is  lawful  which 
precludes  plaintiff  from  the  enjoyment  of  his  rights.     Logan  v.  Drfa- 

0Dii;9a 

See  Animalb,  7-9;  Damages,  4. 

OFFICE  AND  OFFICERS. 

L  OoxcB  MAT  Become  Vacant  bt  OmcER's  Abandonment  and  Remotax 
l^om  the  state,  and  this,  without  a  judicial  declaration  of  the  vacancy. 
Siate  T.  Jonea,  40a 
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S.  Vaoakt  Ofticb  mat  bx  Fillkd  bt  ELConoM  akd  ApFonvmnT 
Judicial  Diclaration  07  Vaoanct  is  yrocartd,  where  it  appears 
/dele  that  acts  or  events  have  oocurred  subjecting  the  office  to  snch  a 
declaration  of  yaeancir;  but  if  the  person  so  selected  or  appointed,  in  aU 
tempting  to  take  possession  of  the  office^  be  resisted  by  the  previons  in- 
oiimbent»  he  will  be  compelled  to  try  the  right  in  some  mode  preeoribed 
by  the  law.    Id. 

t.  PkBSOH  Blsotkd  or  Appointed  to  OmcB  bdobi  It  o  JnniaEAu.T 
Dbglarxd  Vaoant  mat  Takx  Poaaxasiox,  if  he  finds  the  office  in  fsefe 
vacant^  and  can  take  possession  uncontested  by  the  former  ineambent; 
and  as  long  as  he  remains  in  possession,  he  will  be  an  officer  de/helo;  sod 
shoold  the  former  incnmbent  never  appear  to  contest  his  rights  he  will 
be  regarded  as  having  been  an  officer  de/aeio  and  dejure;  but  if  the  far- 
mer incumbent  appear,  the  burden  is  upon  him  of  proceeding  to  oust  the 
then  actual  incumbent;  and  if  in  such  proceeding  it  is  made  to  appear 
that  facts  had  occnired  befoie  the  appointment  or  election  justifying  a 
judicial  dedaratian  of  a  vacancy,  it  will  then  be  declared  to  have  existed, 
and  the  election  or  appointment  will  be  held  to  have  been  valid.     Id, 

4.  Whxbb  Ck)uiiTT  CuKK  Acts  AS  BX  Officio  Clxkk  07  DinvRX^ 

process  or  prooeedings  of  such  courts  issued  or  attested  by  him  are  not 
hivalid  because  of  the  absence  of  the  designation  of  the  particular  court 
of  which  he  acts  as  ex  officio  clerk,  provided  that  fact  otherwise  suA* 
dently  appears  upon  the  &ce  of  the  papers;  and  the  ^ffi-^wg  of  a  seal 
inscribed  with  the  name  of  a  court  is  sufficient  for  this  purpose.  Tomehard 
V.  Orow,  108. 

ft.  DxpuTT  CouiTTr  Clebk  has  Equal  Authobitt  wmi  Gouirrr  Clxbk  in 
respect  to  taking  acknowledgments  to  conveyances.    Id, 

ii  Auditor  op  Statb  mat  Act  bt  Dbputt  at  Sale  op  Lands  mortgaged 
to  trust  funds.  And  if  such  deputy  is  regularly  appointed  and  acts  in 
that  capacity  after  having  taken  his  oath  of  office  before  a  person  not 
authorized  to  administer  such  oath,  ho  wiU  be  deemed  an  officer  deXaeto, 
and  his  acts  will  be  held  valid  in  respect  to  third  persons  who  may  be 
Interested,  where  he  is  not  himself  a  party,  and  not,  therefore,  called 
upon  to  justify  aets  done  in  his  official  capacity.    Sanaaner  v.  Jfoee^  34^ 

See  AoKNOWLEDOMXNTB,  2,  4;  Bonds,  1;  Procbbb. 

PARENT  AND  CHILD, 
flee  AjyvANOKMBNTs;  Domicilb;  Guardian  and  Warb. 

PARTIES. 
See  Pleading  and  Praoitcb. 

PARTNERSHIP. 
See  Trusts,  9. 

PHYSICIANS  AND  SURGEONS. 

1.   FaOIB  AuTHORIZINO  RbOOTERT  POR  IkfALPRACnCB  CONSTITDTB  DDKim 

to  action  for  professional  services.     PaUen  v.  Wiggm,  693. 
8.  Law  Bbquirbs  that  Person  Opperino  Himselp  to  Public  as  Pktbi- 
oiAN  or  Surgeon  be  possessed  of  that  reasonable  degree  of  leamii^ 
skin,  and  experience  which  is  ordinarily  possessed  by  others  of  his  pr» 
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trngjim  who  are  in  good  standing  as  to  qnalifioation,  and  whidh  reasonably 

qualify  him  to  nndertake  the  caro  of  patients.     Id, 
%  Law  doks  not  Rbquirb  that  Phtsiciak  or  Suroeon  should  hatr  High- 

BT  Skill,  or  largest  experience,  or  most  thorough  educatioiif  equal  to 

the  most  eminent  of  the  profession.    Id, 
4  Pbtkoian  must  Usb  Rxasonablb  and  Ordxnakt  Cars  akd  Dzlkoescm 

IN  Trsatmrnt  07  Cask.    Id, 

6.  Pbtbicl&n  must  Use  his  Bbst  Skill  and  Judgment  in  deoiding  vpoa 

the  nature  of  the  disease,  and  the  best  mode  of  treatment^  and  tha  man- 
agement, generally,  of  the  patient.    Id. 
iw  Pbtsician  is  not  Warranter  07  Cure,  and  is  not  Rbfonbcbui  worn 
Want  07  Sucx^ess  in  his  treatment,  nnless  it  is  proved  to  result  from 
want  of  ordinary  care,  or  ordinary  skill  and  judgment.    Id. 

7.  Fhtbioian  is  not  Responsible  for  Honest  Mistake  ov  Natdbe  or 

Disease,  or  as  to  the  best  mode  of  treatment,  when  there  was  reasooablie 
ground  for  doubt  or  uncertainty,  provided  he  is  properly  q[ualified  aa  a 
physician,  and  exercises  the  proper  care.     Id. 

t.  Where  but  One  Coubsb  or  Treatment  would  bb  Sugobbthd  bt 
Phtsioians  of  ordinary  knowledge  or  skill,  the  adoption  of  any  other 
oonne  may  be  evidence  of  a  want  of  ordinary  knowledge^  akSU^  or  oars. 
Id. 

9L  Tbkatmxnt  of  Physician  or  One  Partioxtlib  School  is  to  ha  tastad 
*  by  the  genanl  doctrines  of  his  school,  and  not  by  thosa  of  othar  sohaolfc 

Id. 

See  Soybreiontt,  2. 

PASSENGER  CARBIEB& 
See  Common  Carrdebs. 

PATENTS  TO  LAND. 
See  Public  Lands. 

PATENTS  FOR  INVENTIONS. 

Qra  JoiHT  Owner  ov  Paisnt  Right  cannot  Maintain  Bill  nr  Bquitt 
agaisat  another  joint  owner  to  compel  an  accounting  for  a  portion  of  the 
profits  of  sales  of  the  patented  article,  in  the  absence  of  any  special  agraa- 
BMBt     Vc$e  V.  Smger,  696. 

PEDIGREE. 
See  Legitimact,  2. 

PBNALTt. 
See  Damages,  L 

PLEADING  AND  PRACTICE. 

L  Parties,  in  Larger  Sense,  ark  All  Persons  HAynra  Right  to  Gov- 
IBOL  Proceedings,  to  make  defense,  to  adduoe  and  crosa-examina 
witnesses,  and  appeal  from  the  decision,  if  an  appeal  lies.  Only  thoas^ 
therefore,  who  have  enjoyed  all  of  these  privileges  collectively  should  ba 
oonebided  by  decision,  judgment,  or  decree.     CecU  v.  Cecil,  626. 

I.  One  Becomes  Party  to  Record  and  mat  be  Concluded  bt  It,  if  ha 
avails  himself  of  the  provisions  of  the  Maryland  code,  and  placaa  hiB- 
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■elf  in  a  oo&ditioii  to  appeal,  by  inunodiaftdy  ndHiyiag  his 
and  having  the  teatimcKny  rednoed  to  writing  i^  his  ezpenae.    Ai 

X  Atbrmbn?  nr  Bill  that  0ns  of  Two  Joiht  Owkxu  ov  Notb  axd 
MoRTGAOE  was  authorized  by  his  co-owner  to  make  an  assigniwit 
thereof  to  complainant  will  be  taken  as  confessed,  where  sodi  oo-ownon 
are  summoned  in  the  soit  by  pnblicatian  and  make  dsfanlt.  Herring  r. 
iroo(iM4  296. 

4,  OwBonozr  to  Dsolaratiom  nr  Tort  vaoMJsvm  Laid  wiih  OommivAHDO 
comes  too  late  after  issue  joined,  and  trial,  and  judgment  lendeied.  If 
the  objection  is  good  at  all,  it  should  have  been  made  by  deomtrer. 
Ortai  Weaiem  R.  S.  Co,  ▼.  ffekn,  226. 

i.  Umoebtaintt  18  not  Gboukd  of  Dkhubrsr,  ttkdxb  IxmAJKA  Odim  at 
Pbocedusi,  but  of  a  motion  to  compel  the  party  to  make  his  pleading 
more  certain,  unless  the  pleading  be  so  uncertain  as  not  to  state  intel- 
ligibly a  substantially  good  cause  of  action  or  defense.  Snowdm  t. 
Wiliu,  370. 

0.  DucuRBKB  IS  TO  BE  Tajun  DiSTRiBunvxLT,  and  is  equivalent  to  asepa* 
rate  demurrer  filed  to  each  paragraph,  and  may  therefore  be  orermlsd 
as  to  part,  and  sustained  as  to  part,  of  the  paragraphs,  where  an  answer 
consists  of  several  paragraphs,  and  a  single  demurrer  is  filed  thereto^  id 
Which  it  is  said  that  "the  plaintiff  demurs  to  each  paragraph  of  tfas 
answer,"  etc.    Parker  v.  TTumuu,  385. 

7.  If  Ant  of  Several  Grounds  of  Defense  set  up  In  answer  is  good,  it 
is  error  to  sustain  a  general  demurrer  thereto^  on  the  gronnd  that  it  doei 
not  set  forth  any  defense  to  the  action.     Mmm  v.  ^011611011,  606. 

8L  Phrase  "He  Satb  that  He  Denies,"  in  an  snswer,  is  eqnivalent  ts 
phrase  "  he  denies,"  under  the  Kansas  code.     Id, 

9.  Object  of  Answer  is  to  Apprise  Plaintiff  what  defense  Is  intonded 

to  be  set  up  in  bar  of  his  claim.    This  is  all  the  law  requires.    Jd. 

10.  That  Several  Grounds  of  Defense  are  inconsistent  is  not  a  deisel 
that  can  be  taken  advantage  of  by  demurrer.  Hie  nsoal  and  propsr 
course  is  to  compel  the  party  to  elect  on  which  of  the  inoonsistsnt 
grounds  he  will  rely.     Id. 

11.  Sdoutir  to  Plea  of  not  Guiltt,  or  to  Ant  Nboativb  Pula,  eaa 
be  added  by  defendant,  if  he  chooses  to  add  it,  and  it  is  not  error  to 
proceed  to  trial  without  it.     OUleapie  v.  SmUh,  32a 

12.  Spboifio  Objections  TO  Evidence  MUST  BE  Taken  Of  LowiB  OosTBS.  Jd, 
IS.  Partt  is  NOT  Precluded  under  General  Objection  to  EnDKEOi 

from  showing  in  appellate  court  the  insufficiency  of  the  evidence^  or  fren 
availing  himself  of  radical  defects  in  the  instruments  of  evidsnoe  wfaieh 
could  not  be  obviated  by  proo(  and  which  strike  at  the  fonndatinn  si 
the  plaintifiiB'  claim.     2d, 

14.  Matter  in  Avoidance  Denied  bt  Ghnkbal  RsPUOATioNy  mar  &■ 
Proved.    CecU  v.  Cecil,  626. 

15.  Where  Special  Plea  is  Defense  to  AcnoN,  and  the  defense  set  fbtik 
is  available  under  the  general  issoe^  the  judgment  will  not  be  revensJ 
for  error  in  sustaining  a  demurrer  to  the  plea.    Laweon  v.  Skki,  4SL 

16.  Prater  mat  Raise  Question  of  Law  out  of  Facie  Bnumbbatbd  n  Ii^ 
and  demand  an  opinion  upon  it,  not  as  condnsive  of  the  plaintiff's  ri^ 
to  recover,  but  as  ancillary  to  that  right.  Parikmrwi  r,  NoHhem  OehAtvI 
R,  R,  Co.,  648. 

I7«  Objechon  that  Cause  of  Action  was  not  Subkittsd  to  Ooubt  abb 
Jubt  is  Sufficientlt  Answered  by  the  admission  of  the  defendant  at 
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tli0  trial  that  the  debt  was  dne  ^e  plaintiff,  making  it  nnneoessary  for 
the  jury  to  pass  upon  the  fact  thus  admitted.     Id. 

Ul  Pkatxr  should  not  bb  Rsjectkd  because  Apparkntlt  Indbpbmboiv 
Pkopobitxok  Ck>NTAiNKD  IN  It  IS  ERRONEOUS,  when  it  is  limited  hj 
another  more  definite  and  sabstantial  proposition,  with  which  it  is  so 
oonneotad  as  to  form  one  entire  proposition.     Id, 

19L  RsjsonoH  ob  GRANmro  or  Prater  Depends  fob  us  CtoRRiOTHisa  utoh 
BviJXNOOi  to  which  it  alone  refers,  and  not  upon  the  state  of  the  plead- 
ings^  where  the  prayer  neither  points  nor  refers  to  the  pleadings.  Bit^ 
m%  T.  PrinUng  Telegraph  Ckk,  BIO. 

IOL  Fdtdino  or  Facts  must  bb  Left  to  Jury,  even  where  the  eridenoe  is  all 
cne  side;  fant  this  is  not  necessary  when  the  case  is  tried  upon  admissions 
noade  at  the  bar.  The  jury  may  discredit  the  testimony,  bat  cannot  find 
contrary  to  the  agreement  of  the  parties.    Id, 

IL  Pabtt  has  pRiviLBaB  OF  Raising  ant  Qubstion  of  Law  arising  oat  of 
the  facts  of  the  case,  and  to  demand  the  opinion  of  the  coart  distinctly 
upon  it;  and  the  opposite  party  has  the  eqoal  priTilege  of  asking  an  c^in- 
ion  on  additional  facts  not  embraced  in  the  hypothesis  assamed  by  the 
adTersary  in  his  prayer,  bat  not  the  privilege  of  controlling  or  modify- 
ing that  hypothesis.    Id, 

S2.  Pratbb  hat  be  Rejected  as  Whole,  where  the  court  cannot  grant  ths 
entire  prayer  as  made^  thongh  a  portion  of  it,  in  a  separate,  distinct  form, 
might  have  been  giyen.    Id, 

tL  Pratbb  that  Plaintiff  is  not  Entitled  to  Rbooyer  upon  Plbaddtos 
AND  Evidence  in  Cause  is  too  General  in  its  terms,  since  the  liary* 
land  act  of  1825,  c.  117.    Feffe  Point  Savingi  InatUuUon  v.  Weedon,  603. 

Mb  PRATBR  is  Objectionable  in  Assuming  Fact  and  Leaving  to  Jubt 
Question  of  Law,  where  it  is  to  the  effect  that  if  the  jury  find  "  that 
the  fond  deposited  "  was  still  in  bank,  and  that  "  proper  "  letters  of  ad* 
ministration  have  been  taken  oat  and  granted  to  the  plaintiff,  the  plain- 
tiff was  entitled  to  recover.    Id, 

8ft.  Pbatxb  is  Defeuiive  if  It  doib  not  Deolabb  Law  or  Terms  EzPLiaiT 
and  intelligible  to  the  jury  upon  the  points  raised  by  counsel,  where  it  is 
granted  by  the  court,  after  rejecting  the  prayers  offered  by  the  coonseL 
Id. 

Sft.  Prater  is  Erroneous  Which  Ignores  Ezibtbnob  of  Fact  of  which 
there  was  evidence  proper  to  be  submitted  to  the  jury,  and  is  based  upon 
the  theory  that  another  fact  exists.    FkUou  v.  Ilaccrackenf  020, 

S7.  Prater  is  not  Ebroneou8»  as  Assuming  Exutencb  of  Partnbr8HIP» 
where  the  jury  are  left  to  find  that  the  note  sued  upon  was  "discounted 
for  the  use  and  benefit  of  the  defendants,  under  the  firm  name  of  Foltcn 
and  linn,  and  that  they  received  the  proceeds  of  said  note."    Id, 

tt.  iNSTBUcnoN  WITHOUT  EiTHEB  Proof  OR  Allboatiov  authorising  it  is 
error.    Phoenix  Ins,  Co,  v.  Lauufrenoe^  521. 

S9.  Bbrohbous  Instruction  is  not  Cured  by  afterwards  embodying  in  the 
charge  the  true  rule  of  law  applicable  to  the  point.    Home  v.  StaU^  490. 

10.  If  Counsel,  in  Case  Tried  bt  Court  wtthout  Jurt,  Desires  to  Pri- 
anrr  Points  of  Law,  as  applicable  to  the  facts  established,  or  sooght 
to  be  established,  apon  which  the  court  might  be  called  to  charge  a  Jury, 
were  there  a  jury  in  the  case,  the  proper  course  is  to  present  them  ia 
the  form  of  propositions,  preceding  them  witli  a  statement  that  ooonssl 
makes  the  following  points,  or  counsel  contends  as  follows.  TVmdkiri  t. 
Crow,  108. 
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81.  Ck>uBT  HAT  PBJBmrr  FAOn  nr  Ohabgi^  Imt  nmat  inform  tiie  Jsry  thaA 

they  m  the  ezclariTe  Jndgei  of  all  qneetuma  of  fMte.    Bcrm  t.  Stml^ 

499. 
12.  Cbabos  WmoH  Pbsskmts  FAon^  or  soggMti  a  confllnaon  froin  faoti^ 

without  informing  the  joxy  that  they  are  the  ezolnaive  jadgas  <d  audi 

facta,  18  eironeons.    Id, 
S3.  Apfkllaut  CAinroT  Takb  Abtaittaos  ov  EsBOirBom  RuiDro  whioh 

afieota  the  rights  of  parties  who  have  not  appealed,  hat  not  hia  own  rij^ta. 

Sfefftr  ▼.  Ihmel»,  157. 

S4.  NbW  TbIAL  was  GrANTBB^  WHBRB  MSBIfS  ov  OaSB  WXBS  mot  ISTXBn- 

OATiD  m  €k>UB,T  BELOW,  hy  reaaon  of  nnoertainty  aa  to  the  proper  mode 
d  prooednre,  although  the  decision  helow  vpon  the  main  qneation  involTed 
was  approredy  and  the  only  error  disdoeed  might  have  been  oared  by  a 
modification  of  the  judgment.    Id, 

B8w  Nbw  Trial  will  hot  bb  Gbaittbd  on  Gbounb  that  Vbbdiot  is  against 
BnoBNOBy  where  the  evidence  is  confiicting.     TempSn  ▼.  Iowa  (Jitjf,  465l 

M.  Ebbor  that  Pboov  was  iKsurncusNT  cannot  bb  Oomflainbd  ov,  and 
aaaigned,  where  the  bill  is  taken  for  confessed.    Stephau  r,  BiekneU,  242, 

17.  Partt  ganmot  Rbyrbsb  Judombnt  on  Error,  when  he  haa  reoorered 
Judgment  and  received  the  amount  of  it  from  defendant.  WaiimM  ▼. 
Jl£ctTiiHf  69. 

n.  Bbvdbal  ov  Judge  to  Allow  Dkpuutions  Used  on  Trial  to  be  Beut- 
■BED  to  Jubt,  on  their  retiring  to  consider  their  yerdict^  ia  not  a  legal 
ground  of  exception.  It  is  a  matter  resting  in  his  discretion.  WhUhead 
T.  Keyes,  672. 

S9.  Allowanob  ov  Disoontinuanob  at  Trial  as  to  One  DxrEin>AHT,  when 
it  can,  upon  no  fair  hypothesis  or  reasonable  intendment,  be  reconciled 
with  justice,  ia  not  a  matter  within  the  discretion  of  the  ooart.  Toidbey 
▼.  Riehardaonf  769. 

Id.  Bill  ov  Exceptions  is  Rbmbdt  ov  Pabtt  AisoBiEVBD  bt  Ant  Ruling 
ov  Court  on  Trial  without  Jurt,  which  would  affect  oondusiona  of 
hat,  aa  upon  the  admission  or  rejection  of  evidence;  but  when  the  only 
error  alleged  is  that  the  finding  of  the  facts  does  not  support  the  judg- 
ment, no  exceptions  are  necessary,  aa  the  finding  itself  beoomea  a  part  ol 
the  record,  and  presents  the  question  as  fully  as  it  could  be  presented  by 
exoeptions.     Trudo  v.  Andtrson^  795. 

41.  Judge's  Findino  ov  Facts  should  State  €k>N€LUSB0NB  ov  FAcn^  and 
not  merely  evidence  tending  to  prove  them.    Id, 

42.  Amendhent  ov  Assignment  ov  Errors  was  Periotted  av  Heabino» 
where  the  objection  to  the  assignment  was  purely  *A*^>inin*l^  and  it  was 
apparent  that  the  defendant  in  error  could  not  have  been  misled  aa  to 
the  question  intended  to  be  raised.    Id, 

48.  Bbeaoh  ov  Agbeekent  to  Forbear  to  Bring  Suit  upon  Note  vob 
Reasonable  Time  cannot  be  made  available  by  way  of  counterclaim. 
Newleirh  v.  NeOd,  383. 

8ae  Advancements;  Criminal  Law;  Equity;  Estates  ov  DEOEDENTi;  En* 
denoe;  Executions;  Exbcutors  and  Administrators;  Guardian  and 
Ward;  Injunchons;  Libel;  Mandamus;  Mistake;  MoBTaAOEs;  Pro* 
BATE  Courts;  Removal  ov  Causes;  Reflevui;  Statute  ov  Ldoxa- 
nom;  Tbbbtass;  Tbusis;  Wills. 

PLEDGE. 
See  Cob»>baxion8»  22. 
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POWERS. 

L  Dded  "StsmaoTKD  uhdkb  Powxb  of  Attobmbt  is  hot  Yjjji>,  unlet* 
thne  WM  an  intention  on  the  part  of  the  attorney  to  execute  the  deed 
vnder  and  by  Tirtue  of  the  power;  or  at  least  it  shoold  not  appear  thai 
the  contrary  intention  exiBted.    Davenport  ▼.  Parsons,  772. 

t.  Whbsb  Deed  Pubfo&tbd  to  bs  Made  bt  Atiobnxts  umdkb  Powxb 
noM.  Two  Grantobs,  and  some  evidence  was  given  of  the  exiatenoe  of 
a  joint  power  from  them,  but  only  a  power  from  one  of  them  individoally 
waa  prodnced:  Held,  that  the  execution  of  the  deed  oonld  not  be  referred 
to  thia  separate  power,  so  as  to  uphold  it  as  the  deed  of  the  grantor  who 
had  given  such  power.     IcL 

t,  NOH-XZBCUTION    OV  POWXR  CANNOT  BX   AlDKD   BT  PB007  07  InTINTIOV 

TO  ExBCUTB  It.  Thus  if  an  attorney  in  fact,  acting  under  a  power  of 
attorney,  executed  by  both  husband  and  wife,  sign  a  deed  of  conveyanoo 
as  the  attorney  of  the  husband  only,  the  deed  will  operate  to  convey  only 
the  husband's  interest,  and  will  not  bar  dower  of  the  wife;  and  the  fail- 
nre  to  execute  the  deed  as  the  attorney  of  the  wife  cannot  be  aided  by 
•videnoe  showing  a  mistake  on  the  part  of  the  attorney  in  drawing  the 
daad.    FTittteson  v.  6^,  42a 

PRINClt^AL  AND  AGENT. 
See  AoxNor. 

PROBATE  CX)URTS. 

!•  Atfxal  vbom  Order  or  Degree  or  Orphans'  Court  hat  be  Takev 
BT  Ant  Person,  in  Maryland,  on  whose  interest  such  order  or  decree  haa 
a  tendency  to  operate  injuiiously;  but  such  person  must  show  that  he 
has  an  interest  in  the  subjei^t-matter  of  the  decree  or  decision  appealed 
from.     Cteil  v.  Cedl,  626. 

S,  Decisions  or  Orphans'  Co^trts  are  Final,  it  not  Appealed  pboic,  in 
matters  in  rem,  such  as  the/odtim  of  a  will,  where  solemn  proof  has  been 
resorted  to;  and  issues  involving  the  same  questions  will  not  be  deter- 
mined a  second  time.    Id. 
See  Estates  or  Decedents;  Exsodtors  and  ADMiNisnuTOBS;  Wills, 

PROCESS. 

1.  All  Voidable  Process  can  be  Made  PERTBor  bt  Proper  Axntih 
mNTS,  but  void  process  cannot  be.    Durham  v.  HtaUm,  276. 

t.  OmcER  IB  NOT  BoiTND  TO  Call  por  Aid  IN  SERVICE  or  Mesne  Procbss» 
and  is  not  liable  for  an  escape  that  might  have  been  prevented  by  his 
calling  for  aid,  if  the  party  arrested  by  him  rescues  himself  or  is  rescued 
by  others.     WUOvtad  v.  Keyes,  672. 

S.  OmoER  IS  BoiTND  TO  UsE  All  Reasonable  and  Proper  Ezebxions  to 
Seoube  Arrest  of  a  person  for  whose  arrest  he  has  a  writ,  and  if  the 
jury  believe  that  he  has  not  done  so,  he  may  be  held  liable  for  an  escape, 
although  he  used  all  such  exertions  as  he  deemed  necessary  at  the  timSi 

Id. 
4.  QincER  ErrEOiB  Abbest  or  Person  Whom  He  has  AuiBOBirT  fo 
Abbbst,  by  laying  his  hand  on  him  for  the  purpose  of  arresting  Ua^ 
though  he  may  not  succeed  in  stopping  and  hoiding  him.    Id, 

See  Executions,  7. 
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PUBUC  LANDS. 

Uhitid  Statbi  Parht,  Following  Final  Dicsn  Aivibmivo  TAUsin 
or  MiziGAN  Gbant,  takes  effect  by  reUtum  at  the  data  of  Hbm  iirmmnti 
turn  of  thi  petttion  for  oonfirmatioii  to  the  land  oomTniirion,  and  ia  to  b« 
regarded,  lo  f ar  aa  all  intermediate  conTeyancea  are  oonoegnedt  aa  hsfim 
been  exeoated  at  that  time.     Toudi/fsrd  t.  Crow,  108. 

QUANTUM  MBRUn. 
See  OoNTBAcn,  6. 

QUrrGLADf. 
SeeDiEixs,  Z 

RAILROADS 

L  DbOLABATION  AOAZM8T  RAILROAD  COBCPANT  lOK  EjLLIHO  SlOGK  WEKD  HOt 

NaoATiYN  the  poaaibility  that  the  stock  may  hare  been  killed  at  a  pn^ 
erly  fenced  furm-croasing;  in  which  case,  the  company  woold  not  harv 
been  liable  nnder  the  atatate.     OrecU  Western  R,  R,  Co,  v.  Hehn^  22iL 

IL  Rati.wiat^  OoBPOBATION,  HAVING  AfFIBMATITS  RiOBT  07  POBBJBMOg  AXB 

Manaokmxnt  or  m  Road  under  its  ^foRTOAGi,  faaa  a  l^gal  lig^t  to 
contract  for  each  artidee  aa  wonld  enter  into  the  ezpenae  of  *'***"'trTiing 
■ad  opeisting  the  road.  Parkhurat  v.  Narikem  OenL  R.  R,  Co.,  648. 
Ik  Railroad  €k>R»>RATioN  Contkts  only  Net  Inoomr  of  Road^  after  pay- 
ment of  all  expenaea,  while  it  remains  in  no  default  in  paying  the  inter- 
eat»  and  providing  a  sinking  fnnd,  by  a  mortgage  of  ita  entire  road, 
landa,  boildinga,  roUing-atock,  machinery,  eto.»  together  with  all  ita 
tolla»  income^  rente,  issaeB,  and  profits,  and  alienable  franchisee,  to  •»- 
onre  its  entire  debt,  providing  that  if  the  interest  or  principal  of  ita 
bonds  ahoold  not  be  paid  when  due,  the  tmsteee  nnder  the  inatranent 
were  to  take  poaseeaion,  work  the  road,  and  apply  the  net  inoome  to  the 
payment  of  the  bands,  interest  and  principal;  bat  that  nntil  defiaiilt  in 
the  payment  of  the  interest  or  principal,  the  mortgagon  ahoold  i^nm^^wn^ 
In  the  management  of  the  mortgaged  property.     Id* 

4.   RATT.»nAtt  Ck)KFANT  U  RiSPONSIBLa  A8  WaRRHOUBXMAN  ONLY,  AlTD  MOt 

A8  Common  Carrier,  for  goods  to  which  something  remains  to  be  done 
by  the  oorndgnar  or  his  agents,  after  their  delivery  to  the  con^any,  befora 
they  are  in  a  condition  for  tranaportation.  Where,  therefore^  an  aminga 
mcnt  eziata  between  two  railroad  companiea  by  whidi  goods  iriddi  have 
been  earned  to  the  end  of  one  road,  and  are  destined  to  eome  point  i^ea 
or  beyond  the  Uneof  the  other,  are  delivered  to  the  aeoood  company  wift 
ezpenae  biUs,  upon  receipt  of  which,  if  correct,  way-btUa  are  made  on^ 
■nob  seocnd  company  la,  nntil  the  delivery  of  the  ezpenae  failla,  re^onat 
ble  only  aa  warehonaemen,  and  not  aa  common  camera,  for  goods  •• 
received  and  stored  by  it.  Judion  v.  Weaiem  R.  R.  OarporaHomt  718. 
lae  dnasoK  Oasbbrs;  CoBPOBATioNfl^  6»  8,  12|  Hwbwax%  4-4i 

OAOiB,  19,  20;  NwuiOBioi^  8^  8L 

RBALIT. 
lae  VnnMui  and  V: 

RBCORDINO. 
See  Rboistration. 
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REDEMPnONS. 
See  KnoirnoNa*  5;  Mortoaobs,  21-23;  Tvuwn,  1. 

REGISTRATION. 

1.  Ouwr  07  Rioismr  Law  is  to  PRonEcr  Pitbchasibs  ik  Good  Faitb 
for  a  Talnable  oomidention  against  prior  secret  oonyeyanoea.  Columbia 
Bmk  ▼.  Jaeob$p  192, 

t.  IxDix  Ehtiv7  or  I>Da>  Dssgribino  Land  Cokystkd  as  in  DnrrB&KNT 
SicnoH,  township^  and  range  from  those  of  the  deed,  and  containing  the 
words  "  for  description,  see  record,"  is  not  constmotiye  notice  of  snoh 
deed  to  snbeeqnent  pnrchaser.     Breed  v.  Coniey,  485. 

Ik  1m  CA8B  OV  Ck)NVKTAHOB  BT  DkKD  AfiSOLim,  AND  WrITIBN  DeVBASANOB 

Back  bt  Gbantbb,  and  the  former  is  recorded,  but  the  latter  is  not, 
each  unregistered  defeasance  is  not  yoid  under  the  Michigan  statute 
(Compi.  Laws,  sec.  2751),  except  as  to  purchasers  for  a  raluabie  consid* 
eratkm,  without  actual  notice  of  its  existence.  Oolumbia  Bcmky,  JaeoU^ 
792. 

See  AoLNOWLiDOiaNiBfe  2;  Attaobkbit,  7,  8;  Equm,  2. 

RELEASE. 
See  Dkbd8»  2. 

REMOVAL  OF  CAUSES 

L  0KATB  OOUBT  OAnOT   PBBVVNT  OB  OpPOSK    RSMOTAL  Of  CABS  TO  Pb1>* 

■BAL  OouBT,  if  it  is  legally  removable  thereto.  In  cases  to  whidi  the  act 
of  Congress  applies,  the  removal  is  a  matter  of  right,  and  not  within  the 
discretion  of  the  state  courts.  Yavokey  v.  Rkhardwn,  769. 
%  Jjnmassn  aoainst  Defendant  was  Entirely  Revbbbed^  it  appearing 
that  the  proceedings  in  the  action  were  a  manifest  fraud,  with  a  view  to 
deprive  the  defendant  of  his  right  to  remove  the  case  to  the  United  Statee 
court    Id, 

REPLE\TN. 

L  OwNEB  or  Pbopxbtt  mat  Maintain  Replevin  thebeiob  wrhout  Pbb- 
nous  Demand,  where  the  person  in  charge  of  the  property  disposes  of 
it  without  authority,  and  notwithstanding  the  propwfy  is  in  the  hands 
of  a  Uma  fide  purchaser,  without  notice  of  the  real  owner's  title.  Tmdo 
V.  Afidermm,  795. 

%,  FLAiNTDnr  nr  Replevin,  to  Recover,  must  Pboye  that  he  was  entitled 
to  the  possession  of  the  property  in  controversy  at  the  oonunenoemenl 
of  the  aotioo.    Aldtn  v.  Carver^  430. 

RIPARIAK  RIGHXa 

Ownoi  or  Laxd  oveb  Which  Natural  Stream  Flows  has  Riobt  to 
Rbabonable  Use  or  Water  for  mills  or  other  purposes,  and  is  not 
liable  for  obstructing  or  using  the  water  for  lus  mill,  if  his  dam  is  only 
of  snob  magnitude  as  is  adapted  to  the  size  and  capacity  of  the  stream 
and  to  the  quantity  of  water  usually  flowing  therein,  and  his  manner  of 
vaing  the  water  is  not  unusual  or  unreasonable,  according  to  the  general 
OBstom  of  the  oonntry  in  sases  of  dams  upon  similar  streams.  Qiiff  q/ 
Bfrkig/Uid  v.  iSTorrit,  715. 
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RIVERS. 

See  WATBBOOITRSBiL 

SALES. 

PlTBOHAflKB  OF  GoODS  HtOM   FbAUDUDENT  VxirpQB  MAT  BATB  LmAL  aNB 

BsNxncoAL  OwNBBSHip  therein,  and  may  transfer  it  to  a  6oiia  jidA  pnr- 
chaaer  at  any  time  before  the  creditora  of  the  fraadulent  yendor  tako 
steps  to  diyest  him  of  the  property.  Sharp  v.  JoimM^  359. 
See  AoKNCT,  2;  Cobfobation8,  22;  Estatss  of  Dickdbiitb^  1,  4^  6;  BzBOir- 
noNs;  ExxcuTORS  and  Ai>MiNiaTRATOBB»  2-6;  Gbowivo  Cbops;  Qvab^ 
siAK  AND  Ward,  7;  Mobtgaqis;  Notics;  Usubt;  Vxndor  and  Vbs* 

SEAIJ9. 

WoBD  "Sbal,"  Embbacid  in  Bbacksts,  and  AmABiNo  nr  Coir  of  la^ 
SIBUKBNT  embodied  in  record  on  appeal,  imports  that  the  proper  sael  Is 
affixed  to  the  original,  nnlees  objection  is  taken  at  the  trial  on  tUs  ground. 
ToMcAord  ▼.  Oroio,  108. 

SEWERS. 

See  Cobfobations,  37-41. 

SHERIFFa 

1.  ExBOunoN  Showino  that  Judomxnt  undxb  Which  It  was  Ibsuxd  was 
recorered  "before  G.  S.  M.,"  without  stating  that  he  was  a  justice  of  the 
peace,  wonld  not  be  absolutely  void  in  the  hands  of  a  constable,  eo  as  to 
enable  him  to  protect  himself  from  liability  on  his  bond  for  improper  or 
negligent  treatment  of  property  seised  or  levied  npon  by  yirtne  thereof. 
l>taLn  y.  Ooddard,  423. 

1.   SHEBOyS    RbTUBN  of   RbSOUB  on  WbIT  is  not   OONCILUBiyB   EnDDlOB 

nr  HIS  Favob,  in  an  action  against  him  for  an  esoape.    Wkkhmd  ▼.  AyM^ 

672. 

See  ExxouTiONa. 

SLANDER. 

1,  Thbsb  Wobds,  Spoken  of  Woman,  abb  Agtionabui  re  8b:  "Bsden 
saw  or  told  me  that  on  Snnday,  at  the  camp-meetings  he  eitiier  seared  or 
drove  Jane  Owens  and  a  man  supposed  to  be  Jo.  Deannond,  ap  from 
behind  a  log;  he  and  others  supposed  it  to  be  Jo.  Dearnumd;  they  broke 
and  ran;  I  [Baden]  got  her  parasol  and  handkerchief,  and  if  any  one  doo*ft 
believe  me,  they  can  come  and  see  them."    Proctor  v.  Owens,  341. 

t.  WoBDS  Calculatsd  to  Induce  Hearers  to  Suspect  that  the  plaintiff 
was  guilty  of  adultery,  are  actionable  per  ee»    Id. 

9,  In  Action  fob  Slandbb,  Coubt  mat  Pebmit  Plaintiff  to  Amend  his 
complaint,  after  the  trial  has  been  entered  upon,  by  inserting  additional 
words,  or  by  correcting  those  already  in  the  complaint,  but  not  by  insert- 
ing an  entirely  new  set  of  words  essentially  different  from  thoee  preri- 
onsly  alleged.    Id. 

See  Libel;  Statute  of  LouTAXiOHfls  7. 

SOVEREIGNTY. 

L  Quasi  Corporation  is  Nar  Liablk  fob  Acts  of  Officebs  ob  BMPLOt* 
ESS  Which  It  Appoints,  in  the  exercise  of  a  portion  of  the 
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power  of  tho  ttate  by  requirement  of  a  pnUio  Uw»  solely  for  the  pnblio 
benefit,  and  for  a  purpose  from  which  saoh  eorporation  deriTes  no  bene- 
fit. SheHxmme  t.  Yuba  Count^^  151. 
ii  CovBTT  Inoubs  No  Liabilitt  iob  Damages  to  Inxatb  or  Comrrr 
HoBFiTAL,  who  sustaina  injuries  firom  nnskillfnl  treatment  by  the  rssi* 
dent  physician^  or  from  the  failure  on  the  part  of  the  offioen  eif  the  ho^ 
pital  to  supply  soffioient  and  wholesome  food.    Id* 

See  C0B»>BATZQ1T8»  &t  6. 

STATUTES. 

L  BmoT  ow  RsPKALZHO  Statdtb—Oblioation—Rimidt.— Contract  of 
specialty  was  entered  into»  and  judgment  rendered,  under  a  statute  de- 
elaring  that  no  writ  of  capku  ad  §cU^fiieiendum  should  in  any  case  be  is- 
sued upon  a  judgment  recovered  by  a  party  not  at  the  time  a  resident  of 
the  state,  without  an  affidavit  of  fntud  against  defendant.  Subsequently 
a  statute  was  passed  repealing  the  above  requirement,  and  containing  no 
saving  clause  as  to  pending  suits.  After  this  a  writ  of  capiaa  ad  sati*' 
/adendum  issued  on  the  judgment  without  such  affidavit  of  fraud.  HeU 
that  the  repealing  statute  did  not  impair  the  obligation  as  to  bail,  but 
merely  modified  the  remedy.     Cook  v.  Oruf/,  185. 

S.  LioisLATirBB,  WHILB  It  oaknot  Ixpaib  OBUOATioKf  may,  at  pleasure^ 
regulate  the  remedy,  both  as  to  past  and  future  contracts.    Id. 

S.  RxTLB  THAT  DT  Absbnob  OF  EXPRESS  EviBBMCB  of  legislative  intent  that 
a  law  should  operate  retrospectively,  the  court  will  not  so  construe  it» 
has  no  application  to  a  repealing  statute  not  affecting  vested  rightSi 
merely  operating  on  the  remedy,  and  containing  no  saving  clause  as  to 
pending  suits.     Such  statute  will  have  a  retroactive  operation.     Id. 

L  In  Oonstbuino  Statute,  "Mat"  will  be  Construed  to  be  Stnont- 
Mons  WITH  '* Shall,"  where  the  public  or  third  persons  have  a  claim  ds 
Jure  that  the  power  should  be  exerdsed,  but  where  this  is  not  the  case^ 
** may  '*  will  not  be  construed  as  "  shalL"    BoMenwr  v.  Maee^  344. 

6w  Statute  Relating  to  Subjbot-matteb  of  Obdee  Made  Pbbvioub  to 
IKB  Pasbaob  will  not  affect  the  decision  of  the  appellate  ooort  on  appeal 
from  the  order.    8UUe  v.  McOlynUf  118. 

See  BuiLDiNO  and  Loan  Sooibtibs;  CoNSTmrnoNAL  Law. 

STATUTE  OF  LIMITATIONa 

L  In  Alldwino  Dbrnbe  of  Statutb  of  LiMrrATioN8»  courts  of  equity  gen- 
erally follow  the  law.  A  bar  of  the  statute,  at  law,  forms  a  bar  in  equity* 
Harria  v.  MiUs,  259. 

S,  Aqknowledgment  Sufficient  to  Remove  Bab  of  Scatutb  of  Luixca- 
TIONS,  at  law,  will  be  sufficient  in  equity.    Id. 

i.  Debt  is  Principal  Thing,  and  the  mortgage  given  to  secure  it  is  the  inci- 
dent.   The  latter  follows  the  former.    Id. 

4.  When  Statute  of  Limitations  Babs  Rboovbet  on  Note,  the  right  to 
foreclose  a  mortgage  given  to  secure  the  note  is  also  barred;  unless  the 
mortgage  contains  a  covenant  for  the  payment  of  the  money,  when  it 
noight  be  that  it  would  require  the  period  fixed  for  the  limitation  in  such 
oases  to  bar  the  right  to  foreclose.    Id. 

ft.  QuiarnoN  whxthbb  ob  not  State  is  Affecied  by  Ldotation  of  Onb 
Ybab  within  which  probate  may  be  contested  need  not  be  decided  in  a 
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prooMdoig  qomnwuntd  bj  the  state  in  a  dietriel  oomi  lor  the  porpoee  el 
■ettmg  aside  the  probate  of  a  will,  sinoe  the  only  cAset  el  ezemptiiig  the 
state  from  the  limitatioQ  would  be  to  aathorise  the  state  to  institote  sueh 
prooeedings  in  the  probate  oonrti  not  to  eoof er  jnriadietien  on  the  distriot 
oonrt    8i(Ue  t.  McOi^nn,  118. 

6L  STATim  OF  Ldcitations  Bvhs  on  CKBTmoATi  Of  Dbtosit  on.r  wmom 
Taa  OF  Dbmaitd  AcrgALLT  Mad^  where  it  is  pajsble  en  demand,  wiib 
faitereet^  on  the  retom  of  the  oertifieate.  Fdk  Pokd  8mmgB  /lutiMtei 
▼.  ffeet^GOS. 

7*  (hr  Plsa  Of  Statute  of  LmiTATioNfl,  is  Aonom  fon  SLAimn^  Bubdbi 

n  oh  PiiADnnfF  to  show  that  the  cause  of  aotion  aoonied  within  the 

atatntorj  period,  prior  to  oommenoement  of  the  aotion.    Pmid  ▼.  Qibmm, 

794. 

See  VsziDOB  akd  Vbhdbs  t. 

STREETS. 
SeeEMZHnrrDoiiAiir;  HnunrAnL 

8UBSCKIFnON& 
See  OoBFORAHQN^  1S-8L 

SUNDAY, 
lee  Abutration  ahd  Awau^ 

SURETYSHIP. 
See  BoNDa. 

TAXATION. 

L  Tax  Duem^  whbt  Rioulablt  Exbcotxd^  abb  Fuma  Faod  BfiPBBOi  el 
the  regnlarity  of  all  prior  proceedings  in  the  levy  of  the  tax,  and  the  esle 
of  the  property,  under  the  Iowa  revenue  law  of  1841;  and  when  sneh 
deeds  are  attacked,  the  burden  of  showing  fsilnre  to  eomply  with  the 
requirements  of  the  law  in  each  proceedings  is  npon  the  party  "^^*«f 
sneh  attack.  When,  however,  no  record  of  the  tax  levy  or  eale  exists, 
the  harden  of  proof  is  on  the  party  claiming  nnder  the  deed.  Lomg  ▼. 
BrnneU^  420. 

Ir  Failubb  to  Rkstb  Df  Tax  Dxxd  Omx  Of  RsQuiBim  TO  Valid  Lxtt  of 
Tax,  where  all  the  other  essential  reqnigites  are  set  eat»  is  eridenoed  by 
Implioation  that  the  requirement  not  recited  waa  not  oemplied  with.    Id, 

TELB6RAPH& 

L  TfeLBOBAFH  CtoHFAVT  18  RXSPONSIBLX  FOR  ANT  L08i  OB  LtJUBT  whl^ 

resnlts  from  its  failnre  or  neglect  to  transmit  a  meange  leeelTed  by  it 
for  transmission,    ^inicy  ▼.  Printing  Telegraph  Co.,  610. 

&  TxLXQBAPH  CtoxPAKT  u  NOT  COMMON  Carbixb,  bat  a  bajles^  perform- 
ing, through  its  agents,  a  work  for  its  employer,  aooording  to  certain 
roles  and  regulations,  which,  under  the  law,  it  has  a  right  to  make  for 
its  government.    1<L 

Ik  Onk  Who  Sxnm  Mbssaqis  by  Txuorafh  d  SvmoD  ib  Kvoiw  that 
the  company's  engagements  are  controlled  by  those  mlee  and  regain* 
tions  which  it  has  a  right  to  make,  and  in  law,  he  ingnfti  them  in  his 
eontraetfe  and  is  bound  by  thenL    Id. 
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4.  KuMmuN  moH  Liabiutt  loa  NoK-TRANsiaanoN  Airp  Nosr-vBLirxRi 

OF  UVBKFKATBD  MESSAGES  DOES  NOT  APFLT  (o  a  QSM  whero  HO  «ffort 

was  made  by  tha  company^  or  its  agents,  to  pnt  the  menage  on  its 
transit.    IdL 

TENDER 

TfeKDEB  OF  Sfecifto  ARTICLE  MUST  BE  Of  SucH  Abtioli»  In  ererj  material 
respect,  as  the  oontract  Under  which  it  is  made  requires.  AAoiy  t.  JomM^ 
869. 

TORTS. 

1.  False  Statehsnts  Furnish  No  Cause  of  Action,  if  th^  relate  to 
matters  concerning  which  the  person  to  whom  they  are  made^  hy  the 
use  of  ordinary  caro  and  attention,  can  obtain  fnll  and  aoeorate  informa- 
tioQ.  And  therefore  the  owner  of  land  who  has  directed  his  agent  to 
erect  a  house  at  a  particular  place  on  it  cannot  "*""**»"  an  action 
against  a  third  person  who  by  false  representations  as  to  the  tnie  boun- 
dary line  of  the  land  has  indnoed  such  agents  in  the  owner's  absence,  to 
erect  the  house  at  a  different  place.     Sihoer  ▼.  Frasder,  662. 

IL  Where  Loss  or  Injury  Oomflained  of  is  not  Direct  and  Imme- 
diate Rbsvlt  of  the  defendant's  wrongful  act,  no  action  can  be  main- 
tained.   Id. 

See  Illeoal  Imfrisokmbnt. 


TREATIES. 

1.  Treaty  d  Paramount  to  State  Law,  and  the  latter  must  yield  to  the  as- 
tent  of  its  conflict  with  the  treaty,  but  it  is  void  only  so  far  as  it  con- 
traTcnes  the  constitution,  laws,  or  treaties  of  the  federal  goYenimenl 
Ttaker  ▼.  Yeaher,  630. 

&  Treaties,  as  to  Ooyernment  Marino  Them  tako  sAmI  not  merely  from 
the  day  of  ratification,  bnt  from  the  date  of  their  exeootion^  unless  they 
contain  stipulations  to  the  contrary.  But  where  th^  affsot  indlYidnal 
rights^  the  ratification  of  the  treaty  must  be  deemed  its  date.    Id, 

See  Aliens^  1. 

TRESPASa 

L  AonoN  OF  Trespass  will  Lie  aoainst  SnAiOQATt  vhdkr  Ilunoo  Sta» 
vn,  for  an  assault  and  battery  committed  by  the  mate  or  other  officer  of 
the  boat,  on  the  person  of  a  passenger  on  board,  while  such  boat  is  naYi* 
gating  tiie  rivers  within  or  bordering  upon  the  state.  Ley  t.  SteamboiU 
F,  X.  Avlmry,  292. 

1  faEMTLARY  DaMAOES   MAY    BE   AWARDED   Dl    TrBEFASS    FOR    BnTRRINO 

Plaintiff's  Premises,  and  willfully  damaging  his^^poods,  notwithstand- 
ing the  defendant  made  the  entry  in  good  ^th  under  the  belief  that  he 
had  a  right  to  enter.  A  willful  injury  to  goods  is  as  much  a  ground  for 
exemplary  damages  as  a  willful  entry.  Bed  ▼.  AUeup  838. 
E  Liability  is  that  of  Joint  Trespassers  where  seyeral  different  creditors 
acting  separately,  without  concert,  and  even  without  knowledge  that 
they  are  employing  a  common  agents  cause  their  debtor  to  be  arrested 
on  their  several  writs,  by  the  same  officer,  who  serves  the  writs  simulti^ 
aeonsly,  and  by  virtue  thereof,  the  debtor  is  ooounitted  to  jail,  where  he 
k  ^>««fi"«^  upon  all  of  such  writs  at  the  same  time;  and  full  satisfaotioa 
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\f  liM  debtor,  obtained  from  any  one  of  •ubhpetMor,  kabarton 
bj  him  againat  the  oitfien.    SUme  ▼.  Diekimomp  727. 

See  Akim4L8^  4;  Co-tmsabot^  2-4;  KunAirc^  S. 

TRUSTS. 

L  DoD  OovTsnro  Axaounm  Tttle  to  Taxmrxm  oar  Dmlakid  Twawt 
will  not  be  oooatnied  aa  a  morl^gage,  and  there  wOl  be  no  eqnity  of  i^ 
demption  from  a  sale  thereonder.    OUkipie  t.  SnM,  328. 

%  Sau  or  Lakd  ukdmb  Tkust  Dxbd  will  hot  n  Sit  asids  nr  Bquht, 
beeanae  the  property  waa  not  aold  in  separate  paroela,  except  npon  tiia 
gronnd  of  fraud,  or  that  some  one  may  hare  been  prejndioed  by  the  aala 
eafnoMe.    Id, 

Ik  TbUBTUI  UlTDKB  TBXTBT  DiKD  MAT  ElKFLOT  AaXHT  TO  FlBlOBM  MlQBAir- 

IGAL  Pakib  of  sale,  or  to  act  aa  auctioneer,  or  to  advertiae  and  aell  tha 
troat  lands.    Thu  u  not  a  delegation  of  the  trust.    Id* 

L  Whebs  Tbubtkb  Who  Holds  both  Lbqal  akd  Bquitablb  Xolb  io 
Rial  Estatb  in  trust  for  partnera  in  a  land  speculation  whoae  righta 
accordingly  peraonal,  by  the  direction  and  with  the  conaent  of  the 
gue  tnut  oonyeya  the  land  to  another  without  specifying  the  nature  of  tha 
trust,  such  conveyance  raieea  a  simple  trust,  and  the  right  of  the  cetiui§ 
qm  tnui  becomes  thereby  changed  from^  personalty  to  an  equitable  eatate 
ol  inheritance  in  which  the  widow  of  one  of  the  oesftf w  que  fncsf  ia  doivr- 
aUe.    .^^1000  V.  Offdem,  311. 

ft.  DiOLAKAZiONs  ow  Tbubt  DxiiNDro  Natubi  Of  Trust  Eijouti>  bv 
Tbubtis  and  Cestus  qui  Trust  after  the  ezecntton  of  the  tniat  dead 
and  changing  the  character  of  the  tmat  thereby  oonatitated,  cannot  haT« 
a  retroactive  efifoct  ao  aa  to  diveat  an  inchoate  right  of  dower  which  at- 
tached to  the  aubject-matter  of  the  trust  upon  the  execution  of  the  tniai 
deed.    Id, 

6L  Trustxib  aAHNOT  BT  Diclaration  op  Trust  Reldevr  THXiisiLTn  oi 
Amr  DuTDB  thebbof,  though  they  may  vdluntaiily  aaanme  new  dntiaSi 
Id. 

7.  JSziouTORT  Trust  is  Ohx  whxrs  Bbnxiigiart  is  not  yet  Clothsd  whs 
Equetablb  Titls,  but  haa  a  mere  right  to  hare  aome  act  done^  wfaiflli 
will  vest  in  him  such  equitable  tiUe.    Id, 

8l  Exxcutort  Trust  is  Gonstitutju)  and  Gkstuib  qux  Trust  havx  Ko  Equi- 
tablb  Titlb  to  Land  where  by  a  declaration  of  trust  executed  by  thea 
they  provide  that  the  trustee  shall  not  oonvey  it  to  them  until  after  par- 
tition, and  then  in  severalty,  or  that  he  shall  seU  it  and  divide  the  pro- 
ceeds among  them;  and  dower  cannot  attach  to  proper^  thua  Iwld. 
Id. 

9L  Right  of  Partner  in  Land  Spboulation,  whxrb  Land  is  Hkld  nr  TRoar 
by  one  of  the  partners,  ia  a  personal  right,  and  will  not  descend  to  hia 
I  heirs.     Id. 

I  lOi  Section  33  or  Eentuckt  Code,  Enabling  Trustees  to  bring  actions  in 

their  own  names  without  joining  the  beneficiaries,  has  not  changed  the 
rule  under  the  old  practice  providing  that  a  trustee  under  a  mortgage 
made  to  secure  the  payment  of  money  to  others  could  not  sue  for  a  fore- 
closure and  sale  without  making  the  cesiuia  que  inttl  parties,  nardttmm 
etc  R,  R.  Co.  V.  Meteaf/iB^  541. 

11.  Trustee,  to  Maintain  Action  in  his  Own  Nami^  without  joining  the 
eeHuk  que  truet,  under  section  37,  oode  of  Kentucky,  must  allege  or  ahow 
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UmI  fli6  boDflfldtiiM  tn  Bmnsromi  tnd  fluil  H  li  Iuij^mUouw  to  bring 
ihrna  IwCora  the  oooii  wHhin  a  reawmahto  time.    Id. 
1&  Wbbi  TKvnn  n  BmmxD  TO  Susxhhb  Owv  NAMawiOioat  Jeining 
tiie  benefioieriae,  it  ia  error  to  gbre  him  Judgment  for  the  money.    The 
eeorl  ehoiild  retein  oontrol  orer  it  for  the  boMfit  id  there  eBtMed  to  ik 

JUL 

SeeHoHnrnuDe,  2. 

TOIDSRTAKINQa 
See  Bonos. 

UNDUE  IKFLUBNCB. 
iee  NnoanABUi  iHSTBUimrTi^  IL 

UHLAWFUL  DIFRISQNMEirt 
See  Jalbm  iMPaaosMjaTm 

USURY. 

L  OiMiUfiuji  iitt  UiiLAWiuL  Immigr  Aotvauly  Paid  will  mov  n  Al- 
low)^ In  tKTor  id  debtor,  when  rait  ir  broni^t  on  a  new  aeovritjr  taken 
lor  the  prindpalf  and  given  npon  a  (ona /cfe  letiiement  of  all  the  former 
tranaaotione  between  the  partiee.    8mUh  v  Stoddard,  778. 

&  Vsw  SnouBirr,  Inoludiho  Sum  iob  Unlawtvl  Unpaid  Ixtsuct,  is 
eo  hg  without  ooneideration,  and  liable  to  abatement  to  that  extent.  Id, 

t,  Plaznthf  mat  Riootxr  Intibsbt  on  Usurious  Contraot  up  to  Hioh- 
wn  LiOAL  Rati  not  prohibited  by  the  itatnte^  if  raoh  be  the  ezpreoi 
terme  of  the  oontiaot.    Id, 

L  Sal%  by  AaiNT  Bmplotxd  THiBifOB»  ion  Lne  tbah  m  Jum,  ot 
Fdihgipal's  Hots,  payable  to  his  own  order  and  indorsed  by  him,  is 
■inrioBs^  altboogh  the  pnrohaser  snppoeas  that  he  is  merely  pnrcbasmg 
the  note  in  the  market^  and  does  not  know  that  the  seller  is  acting  only 
as  an  agent.    Sjfkfeder  v.  j^focm,  734. 

ft.  DiOBU  OF  FonioLOsuBi  or  Nora  and  MotBTOAoa  Bbabino  Ten  psb 
Gent  iNraugr,  where  the  legal  rate  is  bnt  six,  mnst  be  for  the  prinei- 
pel  and  six  per  cent  only,  and  interest  paid  orer  six  per  eent  most  be 
eredited.    Herring  ▼.  Woodhull,  296. 

C  MoBTOAaoB  GANVOT  Haxntadt  AonoN  TO  RioovxB  UsuBZOua  Inteurv 
eoOeoted  by  esb  of  mortgaged  premises  under  power  of  sale  oontained 
in  mortgage  deed;  and  the  faot  that  the  exeontion  of  the  power  wae 
against  the  wiahos  of  the  debtor  at  the  time  does  not  aid  him.    Periim 

f.  YnnHBi  Who  PuxoBAna  Susjiof  to  Moetoaob  Tazntnd  with  Uaumr 
eaomot  arail  himself  of  the  defense  of  usury  against  a  biU  for  foreoloanraw 
Sithi  T.  IndkmoDoik  BuQdma  ete.  Aatoeiatkm^  SSS. 

H  Dmofn  ov  Uaumr  n  Pusonal  to  Bobbowxb  and  hia  heira  and  rapre- 

VKMDOB  AND  VBNDE& 

L  OiifULAnoNS  IN  AftinKMiNT  IOB  Saui  ov  Land  iidnt  n  Oonudaihd 

AB  ZhaoKABOiD  BY  BzNOUTiON  07  Oqntbaot  by  the  aoeeptanee  of  a  deed 

ef  eonveyanoe  of  the  land,  and  the  giring  of  bonda  and  mortgage  to 

aeauiu  tbe  pnrchase*money,  there  being  no  fraad,  mistake,  or  suprise 

eharged  or  proved  in  the  transaetion,     TlmmB  ▼•  Shammon,  082. 
Am.  Dml  Vol.  LZZS— « 
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IL  QBAirm  Who  Aoospn  Dud  with  Spkxial  WABRAinT»  Ain> 

BOKM  AKD  MORTQAOB    FOR    FvwmAam-MOVVT,   OANKOT  CLADI    DbDOO- 

Tuur  or  abatement  from  the  mortgage  debt  by  reaioa  of  an  oatrtanding 
enenmbranoe  on  the  land  within  the  warranty,  in  a  eoit  bioa|^t  by  an 
aingnee  to  forecloae  the  mortgage.     Id. 

Ik  To  Avoid  Oomtbaot  iob  Purohasb  or  Lavd  oh  Gbouhd  or  Fraud  d 
VsnwB,  yendee  nmrt  repudiate  contract  and  demand  iti  readaaioii  im- 
mediately  npcn  discovering  the  frand;  and  i^  after  such  dieoovery,  he 
lemains  qnietly  in  poaaeeaion  for  a  long  tlme^  he  cannot  aftarwarda  aveid 
tihe  oontraet    Blm  v.  Water  and  Mhdng  Cb.»  132. 

A.  Law  D0I8  NOT  Pbonouhcb,  A3  ExFRiBsiovs  OF  QFunoVy  wpffeanntntiiMii 
made  by  a  vendor  aa  to  the  bonndariea  of  land,  or  aa  to  the  qfialitifia  of 
machinery  aitoate  thereon.  They  may  be  either  ezpreaaiona  of  opiiikM 
or  of  fact^  and  it  is  for  the  jary  to  decide  whether  they  an  ono  or  the 
other.    Fottm'  v.  Kennedg,  56. 

^  ICbasurb  of  Damaqis  ior  Faur  RRPRR8RNTATI0N8  oonceming  the  booa- 
dary  lines  to  land,  aa  to  the  location  of  a  certain  mill-pond  and  infll»  b 
the  diminntion  of  the  valne  of  the  property  in  conseqnenoe  of  the  mill 
and  pond  not  being  on  the  land  on  which  it  was  repreaented  to  be.  The 
inqoiry  is  limited  to  the  injury  restdting  from  the  false  repreeentatiooa.  Id, 

L  iM  Aonox  TO  RaoovKB  Damaors  ior  Falsr  Rrprbskntatioitb  eonoeraivg 
the  bonndary  lines  to  land,  aa  to  the  location  of  a  mill-pond  and  mil],  a 
witneaa  ia  not  allowed  to  make  comparisonB  between  the  actnal  valne  of 
the  property  and  the  valne  upon  the  supposition  of  the  pond  being  vpoa 
one  tract  of  land,  when  the  false  representations  alleged  in  the  oomplaint 
are  that  it  is  upon  another  tract.     Id, 

T.  Vrvdor's  Lirk  18  NOT  AflsiONARLR.    RichanU  V.  Leaminfft  239. 

I.  SniFLR  AsnoNMRNT  or  NoTR  GivRN  IOR  PuRCHASR-MONRT  ov  Land  doaa 

not  carry  with  it  the  vendor's  lien  so  that  the  assignee  can  enforce  it  in 

his  own  name.    Id. 
t.  ViNDOR'a  LiRN  u  Waivrd  by  the  taking  of  any  secnri^,  either  personal 

or  material;  or  by  the  neglect  to  enforce  the  lien  for  a  considerable  time, 

though  short  of  the  time  prescribed  by  the  statute  of  limitations.     Id. 
10.  Vrndor's  Lirn,  avtrr  Arsolutr  Comvrtangr,  is  NOT  SpRonc,  ARao- 

LUTR  Charor  upon  Proprrtt,  but  only  an  equitable  right  of  the  vendor 

to  reaort  to  it  in  case  the  purchase-money  is  not  paid.     Bamn  v.  Orifftbf^ 

163. 

II.  Equitarlr  Lirn  Which  Vrndor  ov  Land  Rrtainb,  ajtrr  ARSOLinR 
CoNVRTANOR,  for  the  unpaid  purchase-money,  is  not  assignable.     Id. 

IS.  Vrndor's  Lirn  tor  Purohasr-mqnry  ov  Land  is  not  Waivrd^  in  ab- 
sence of  express  agreement  to  that  effect^  by  the  fact  that  he  takes  the 
note  or  other  personal  security  of  the  vendee  for  the  money;  but  is 
waived  by  the  taking  of  a  distinct  and  independent  security,  unleaa  tiiere 
ia  at  the  time  an  express  agreement  for  its  retention.    Id. 

It.  DiSTiNonoN  rrtwrrn  Lirn  ov  Vrndor  axtrr  Arsolutr  Convrtavo^ 
and  lien  of  vendor  when  contract  of  sale  is  unexecuted,  stated.     Id. 

li.  Actual  Eviotion  is  Necrssary  to  CtoNsriruTR  Drtrnsr  to  Actioir 
VOR  PuROHASR  Pricr  OV  Land,  on  the  ground  of  failure  of  oonaidera- 
tion  from  a  defect  in  title^  where  a  deed  has  been  given,  and  the  pur> 
chaser  has  entered  into  possession;  although  an  eviction  ia  not  neoeaaaiy 
where  there  has  been  no  conveyance.  The  grantee^  who  ia  not  avioted^ 
but  remains  ia  undisturbed  possession,  must  rely  on 
oept  in  case  of  fraud.     Timma  v.  Shatiaum^  632. 
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WAGERa 

L  Waske  hut  RinimfiAii  will  not  u  Oomplitid  wmmi  Gmnr  TDa 
n  Valid  at  oommoii  Uw,  and  not  prohibited  by  the  laws  of  niinoii  aa 
baTing  aa  immonJ,  mdeoent^  or  illegal  tendency.    Btadk$  t.  Bkmf  281. 

%  SnraHOi  THAT  Waoke  was  Pubuo  Talk  aitd  Ihflubmoid  SvBMur- 
nov  to  railroad  itook  ia  not  adTniwiMft  in  an  aotion  on  a  wager  thai  a 
railroad  will  ba  oompleted  within  a  oertaia  time.    Id, 

WABBHOUSEMEN. 

WAsmyumiAV  wiih  Whom  Common  Oabbixb  Siobib  Goods  may  retain 
poeewicn  ol  the  nme^  when,  eo  instmoted  by  the  oairier,  ontil  **  baek 
efaargei "  thereon  are  paid.    Aldm  ▼.  Catrvet^  490. 

See  Ratleoadis  i. 

WATEBC0UBSE8. 

L  Bimt  n  Pubuo  Hiorwat  bt  Law  of  Mainb»  though  rot  NATioABta 
Stebak,  if  it  ia  of  snfficient  capacity  to  float  logs,  rafti»  eto.  Qtrrith  ▼. 
Brownf  oo9.  ^ 

&  Pbbsqn  Who  OBSTBUon  Stbbam  Whiob  is  by  Law  Pubuo  Hzohwat, 
by  casting  'therein  waste  material,  filth,  or  trash,  or  by  depositing  ma* 
terial  of  any  description,  except  aa  oonnected  with  the  reasonabb  nse  of 
saeh|stream  aa  a  highway,  or  by  direct  authority  of  law,  does  so  at  his 
own  peril.  It  is  a  pnblio  nuisance,  for  which  he  would  be  liable  to  an 
indictment  and  to  an  action  at  law  by  any  indiyidnal  who  ahonld  be 
specially  damaged  thereby.    Id. 

t,  Mill-owvkb  Who  CAsm  Blabs,  Bdoinqs,  ob  Othbb  WAnv  ov  Hn 
Mill  ibto  Rivbb  to  be  floated  away  by  the  atream,  whereby  narigation 
ii  obetmcted,  or  the  rights  of  private  individuala  infringed,  ia  liable  te 
an  action  for  damagea  by  a  peraon  specially  damaged.    Id, 

L  Tempobabt  Obstbuctiob  of  Pobtion  of  Stbbam  as  Iboidbnt  to  Right 
OF  Navioatiof,  while  preparing  mateiiala  for  transportation  or  securing 
them  at  the  termination  of  their  transit,  is  no  Tiolation  of  law.  In  this 
respect  public  streams  are  governed  by  the  same  general  rules  of  law 
as  are  highways  upon  land.    Id, 

Ik  Tbmpobabt  Shbeb  ob  Guidb  Boohs,  though  Obstbuctiov b  to  Natioa- 
TION,  MAT  BB  UsBis  aa  incident  to  the  reasonable  use  of  a  river  for  run- 
ning and  aecnring  logs,  for  the  purpose  of  directing  the  logs  or  lumber 
into  proper  plaoes  in  which  to  detain  them  for  use;  but  the  atream  may 
not  be  permanently  obstructed  and  converted  into  permanent  plaoea  of 
deposit  for  loga  by  the  conatmction  of  piers  and  booma.     Id, 

&  KvBBT  Pbbson  has  Equal  Right  to  Rbasonablb  Usb  of  Navigabls 
RiVBBS  or  public  streams  as  public  highways.    Davia  v.  WmBlow,  573. 

7.  What  CkursriTum  Rbasonablb  Usb  of  Natigablk  Stbbam  as  High- 
'  WAT  depends  upon  circumstancee  of  each  particular  case;  and  no  positive 
rule  of  law  can  be  laid  down  to  define  and  regulate  auch  use  with  entire 
preciaion;  but  regard  must  be  had  to  the  aubject-matter  of  the  use,  the 
itfHwuiiim  and  msimer  of  its  application,  its  object^  extent,  necessity,  and 
duntlflfi^  and  the  estaUiahed  usage  of  the  country.  The  size  of  the 
iheam,  also^  the  fall  of  water,  ita  volume^  velocity,  and  proepeotive  rise 
or  fan,  are  to  be  oonaidered.    Id. 

H  OvB  Who  ib  Using  Stbbam  as  Highway,  and  in  the  exeroiae  of  ordi- 
oare  neoassarily  and  onavoidably  impedes  or  obstrads  aooibsr  tsar 
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ponrily,  do«  nol  theralyy  beoone  a  tmng-diMr,  fab  Mki  tra^M*  IDtfi^ 
aad  ha  oiwitM  no  milwaee  f cr  which  ma  Mtkai  «aa  b«  Bamtiited. 
Id. 
H  QmnrnoN  ov  BajUKniABUi  Un  ov  Ritxb  ab  HxoHWAr  by  dafcndMi* 
having  boen^  hy  the  oonaeat  d  both  partiei^  mbndttod  to  the  jiuy  in  an 
Aotum  lor  damiigoo  aeeroing  from  aa  obrtmctioa  of  the  rhror  bj  a  boom, 
whoraby  plaintiff'o  logo  wwo  deteinady  this  waa  a  waivw  by  tho  partim 
d  thair  zi^t  to  asoopt  to  the  instnuitiflDa  d  tfao  oouzi  apon  tfao  oab- 
jaoi    Id. 

WATBB& 
8aa  BrFARTAw  Bsuntn. 

WILLS. 

L  TvrAsm  xh  IXvnaumm  Will  iidbt  Riqumt  Ttaon  Fttmn;  ar 
Siam  OiE  WoBiM^  to  Biab  Witnih  that  lodh  k  hk  will.  In  ordar  ta 
randar  it  Talid  imder  tha  Illinois  itatatet.    AmeU  ▼.  ArweU^  227. 

IL  Dkbu  of  Pbobats  Coubt  Abmittxno  Will  to  Fxu>bats  is  Fdval  aitd 
CoiroLUBiTS  as  to  validity  tharaof ,  if  not  ravaraed  by  the  appeUats  ooort^ 
and  is  not  liable  to  be  vaoatod  or  qnestioned  by  any  other  ooortk  either 
inddentaUy  or  by  any  direct  proceeding  for  tha  pupose  of  impeaching  it. 
8UUe  ▼.  McOlpm^  Ua 

I.  Will  Adiottxd  to  PsoBAra  kust  bx  RiooainzED  avd  AsmrrED  in 
all  ooiuts  to  be  valid  so  long  as  the  probate  stands.    Id, 

L  OouBTB  OF  Cbakosbt  ht  Bholahb  hatx  Ko  Powke  to  DmBMnta 
Valxdxtt  of  Will  of  either  real  or  personal  proper^.  Iheir  compre- 
hensive  jurisdiction  to  set  aside  other  frandnlant  instroments  dom  not 
extend  to  wills  obtained  by  frand.    Id, 

fL  KnoLisH  OovBTB  or  Chanokrt  hatx  Dsfritsd  Pakihb  oef  BnnEfir  or 
Fraudulkht  Will  in  some  oasesi  by  decreeing  that  sadh  parties  shall 
h<dd  the  property  under  the  will  hi  trust  for  the  parties  who  woold  have 
been  entitled  to  it  if  such  will  had  not  been  probated;  but  th^  have  in 
In  all  such  oases  disclaimed  any  power  to  set  aside  the  will  or  the  probate. 
Id. 

i.  Pbiroiplib  Bbtablohib  nr  Enolakd  Afflt  to  avd  Qovwbx  Giais 
arising  under  probate  law  of  this  country.    Id, 

I.  DiGBaa  Admrtino  Will  to  Pbobatb  oahvot  bx  Bkvixwsd  ob  8r 
A8n>a  BT  CouBT  OF  Chanoxbt  on  the  ground  that  the  will  was  obtained 
by  fraud,  or  on  any  other  ground.    Id. 

1  RlAflQir  TBAT  DbOBXX  ABMnTINO  WiLL   TO  FXtOBATS  D  OOHOLDSIVB  AS 

TO  VAUDnr  OF  Will  upon  all  persons  aad  all  oonrts  is,  that  the 
probating  of  a  will  is  not  a  proceeding  to  decide  a  contest  between  parties, 
bmt  a  proceeding  m  rem,  to  determine  the  character  and  validity  of  an 
instrument  a£bcting  the  title  to  property,  and  which  it  is  necessary  for 
the  repose  of  sodety  should  be  d^nitdy  settled  by  one  judgment.  Id. 
8l  Davgkb  of  Holdxho  Daoan  Amormro  Will  to  Pbobati  Fxhal  avd 
CkXNOLDHtVB  is  obviatod  by  the  right  of  appeal  to  the  supreme  court  and 
Iha  statutory  provisions  permitting  the  contest  of  the  decree  or  of  tha 
validity  of  tha  will  at  any  time  within  one  year,  and  seouring  the  rights 
of  penoDs  under  disabilities.    Id. 

DofVSRf  BRAXIB  of  DlOBDIim;   QVABDIAH  AVD  WaMS^  <  fi^   1S|  Li- 

ivwrnoxB,  2;  Statdtb  of  LnoTAiiDNfl^  A. 
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dv  OoBPOBAnofli  Owmra  Siooe  nauooi  n  IvcosFvinirr,  on 
Um  giwuid  •!  lalM—^  to  leftify  ooiio«nitiig  his  Aoti  aa  tftat  off  tho  oor* 
poroHBe.  TIm  ozoopilloii  to  tho  goaoral  mle,  lo  tar  as  tho  momhon  of 
a  oorpovation  aro  oonoemod,  ooeiiia  to  be  oonflnod  to  koopora  and  dopoai* 
tarioa  off  oorpoiata  dooamoata.     Blen  ▼.  Water  and  Miming  Co,,  132. 

ti  f  OB  Pompoai  OF  iMrmACKMmn^  witnoaa  will  Dot  be  aDowed  to  itate  in 
fOBoral  tonaa  that  ho  had  boon  intimatoly  aoqnaintod  with  tho  party  for 
a  amnbor  of  joara»  and  had  aoror  heard  htm  attar  a  doelaration  prored 
by  another  witneia.     Lawmm  ▼.  HiekM,  49. 

t,  Wmiaa  IirmtBOOATBD  a»  to  Poaaaaaion  oi  Pbopkbtt  Aixioid  to  hits 
BBxn  WnoHoruiiLT  Tax  an,  with  a  Tiow  to  ahow  pnma  /aae  ownerahip^ 
OEiay  be  laked  oa  eroaa-ezamiDation  whether  he  knew  who  owned  the 
propertyi  hot  the  rofnaal  of  the  ooiirt  to  allow  the  qnoetioD  li  not  fcroond 
for  rofnaal,  where  the  oonrt  offered  to  permit  a  reoall  of  the  witneee  by 
the  defendant,  as  the  adoptioa  of  thia  oonrae  la  a  matter  within  the  loand 
dlaerotloa  of  the  oonrt.     Dam$  ▼.  Simima,  4(12. 

too  Atvobvvi  avn  OLodit,  t|  Btiddioi,  7»  12;  Junt  am9  Jraonai  Wcua  !• 

WRITS. 
0oe  llavDAMViw 

WBTTB  OF  ASSISTANCE 
See  lloBTOAOia,  2ft,  21 

WBIT8  OF  INQOIRT. 
tea  OaMaai^  & 
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